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IN 

Hilary  Term, 

Id  the  Twenty-Dintb  Year  of  the  Reign  of  Georgb  IIL 


M EWBURN  against  Lanoley.  Frid^, 

S^HAMBRE  shewed  cause  against  a  rule  for  judgment  as      \7bere  the 

in  case  of  a  nonsuit.     The  plaintiff  had  carried  down  his  pl>utiff  had 

cause  for  trial  at  the  last  spring  assizes,  when  it  was  made  a  tii«  record^ 

reraanet  by  the  defendant's  consent  on  certain  conditions:  one  trial,  when  tho 

cause  was 
of  which  was,  that  Sir  J.  Pennyman,  one  of  the  plaintiff's  wit*  made  a  re* 

nesses,  should  be  examined  on  interrogatories.     Afterwards,  on  inMct  by  the 

,.       .       ,    .  ,  t  .      i.       1  «•     »    A        defendant's 

an  application  being  made  to  nim  for  that  purpose,  oir  •/.  jPf/t-  consent,  tlie 

flyman  refused  to  be  examined,  and  informed  the  plaintiff  ihat  {^!|Jifejn^^ 

he  would  not  even  attend  at  the  next  assizes.    Just  before  the  ment  as  in 

last  summer  assizes,  the  plaintiff's  attorney  told  the  defendant  smf  fo/nJt"' 

that  the  cause  woold  be  tried  at  the  ensuing  assizes,  by  which  the  carrying  it 

defendant  insisted  he  was  not  bound,  no  formal  notice  of  trial  time' heaTwte 

having  been  given.     Chambre  contended  that,  as  the  plaintiff  ^^  14  O.  s.  c. 

had  complied  with  the  terms  of  the  14  Geo.  2.  c.  17.  by  carry-  ed'b^*thc  ^  ' 

ing  the  record  down  to  trial  once,  the  Court  could  not  make  pl«nt^»  ca»- 

this  rule  absolute;  and  that  the  defendant  might  himself  have  record  once. 

carried  down  the  record  the  second  time.     King  v.  Pippeltp  ante   t^  ^****  ^^'^ 

1  vol,  492.     And  he  observed,  that  it  was  owing  to  the  defend* 

ant's  refusing  to  accept  an  informal  notice  of  trial,  that  the  cause 

was  not  tried  at  the  last  assizes. 

^ooJ,  ID  support  of  the  rule,  said,  this  case  was  distinguish- 
able from  that  of  King  ?•  Pippettf  for  there  the  plaintiff  was 

Vol.  III.  B  nonsuited 
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nonsuited  on  the  first  trial,  and  was  out  of  court :  but  here  the 
plaintiff  never  was  out  of  court  And  if  the  refusal  by  the  plain* 
tiff's  witness  to  attend  the  trial  were  to  be  allowed  as  a  sufficient 
excuse  for  not  carrying  the  record  down  according  to  the  prac- 
tice of  the  court,  it  might  be  used  as  an  engine  of  delay  in  a  va- 
riety of  cases,  and  defeat  the  object  of  the  statute.  The  plaintiff 
might  have  subpanad  him ;  and  if  the  witness  did  not  attend, 
he  might  have  proceeded  against  him  in  the  regular  way. 

Lord  Ken  YON,  Ch.  J. — ^This  is  not  to  be  distinguished  from 
the  case  of  King  y.  Pippett ;  for  when  the  nonsuit  in  that  case 
was  set  aside  by  this  Court,  the  plaintiff  was  restored  to  the  same 
situation  in  which  he  was  before  he  was  nonsuited.  This  rule 
therefore  must  be  discharged :  and  as  the  defendant,  who  makes 
this  application,  was  the  cause  of  the  record's  not  being  carried 
down  the  second  time,  1  think  he  should  pay  the  costs  of  the 
motion. 

AsHHURST,  J.— of  the  same  opinion. 

BuLLER,  J. — ^Thp  defendant's  counsel  is  not  quite  correct  in 
saying,  that  in  the  case  of  a  nonsuit  the  plaintiff  is  out  of  court. 
1  remember  a  case  many  years  ago,  where,  on  a  motion  by  Mr. 
Morton  for  judgment  as  in  case  of  a  nonsuit.  Lord  Man^eU  nzid, 
it  was  very  extraordinary  to  suppose  the  plaintiff  out  of  court 
when  he  is  nonsuited ;  for  if  he  is  nonsuited  by  a  mistake  of  the 
judge  at  the  trial,  he  could  not  afterwards  move  to  set  it  aside 
unless  he  were  in  court.  Now,  with  regard  to  this  case,  there  is 
a  determination  of  an  earlier  date'than  that  of  King  v.  Pippett,  to 
the  same  effect.  Such  a  rase  is  not  within  the  act ;  for  the 
terms  of  it  are  complied  with  by  the  plaintiff's  carrying  the  re- 
cord down  to  trial  once.  After  that,  the  defendant  should  carry 
down  the  record  by  proviso :  and  if  he  had  done  so  in  this  case, 
no  inconvenience  could  have  happened ;  because  then  the  plain* 
tiff  must  have  applied  to  put  off  the  trial  on  account  of  the  ab- 
sence of  a  material  witness. 

Grose,  J.— -of  the  same  opinion. 

Rule  discharged  with  costs  (a). 

(«)  The  same  point  was  afterwards  detemuoed  in  the  case  of  PoneUm  v.  M^d^ 
4§€kif'mC.B.    1  JET.  Bl.  Rep.  101._ 
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Leman  against  Goulty  and  Another,  jifi,d^ 

TJan.  26th. 
HIS  was  a  rule  calling  on  the  plaintiff  and  the  Rev.  C.  The  spiritual 
Sandby,  D.D.  vicar-general  ant<  official  principal  of  the  ^?u.?cL7ch: 
episcopal  consistorial  court  of  the  bishop  of  Norwich,  to  shew  ^wdeos  to  de* 
cause  why  a  writ  of  prohibition  should  not  issue  to  prohibit  that  w7onnt!*bot 
court  from  holding  further  plea  of  the  matters  there  depending  cannot  decide 
between  the  parties.  ^"riet^o'ftiie 

TTie  defendants,  who  were  churchwardens  of  Sl  Andrew's,  ThSrf ' 
Norwich,  were  cited,  on  the  26th  of  March  1788,  in  the  bishop^s  th^  tak^any 
coiirt,  to  exhibit,  on  oath,  a  true  account  of  all  sums  of  money  i^jo^'w 
which  they  had  received  and  paid  in  the  execution  of  their  office,  ddiverod  in,  it 
from  Easter  1787,  to  that  time.    At  a  subsequent  court,  held  jaSdicuSf,for 
the  29th  of  Jprti  following,  they  gave  in  their  accounts  verified  '^Wch  a  pro- 
by  oatb.    On  Ue  18th  of  June,  objections  were  taken  to  two  JS^JJ^ 
articles  of  the  account;  one  of  6/.  lls.6d.  for  lettering  and  '^^  sentence, 
gilding  the  pew  doors ;  and  the  other  6/.  10^  charged  as  paid 
to  the  chief  constable,  and  not  relating  to  the  office  of  church- 
warden ;  which  were  disallowed.    Then  they  were  admonished 
to  pay  12/.  Is.  as  the  balance  of  their  accounts,  and  lSs.4d. 
as  costs ;  and  for  not  appearing  at  a  subsequent  court  on  the 
23d  of  October  1788,  and  obeying  the  monition,  the  judge  pro-      ' 
oounced  them  contumacious,  and  excommunicated  them.    At 
a  court  held  on  the  1st  of  August  1788,  it  was  alleged  that  the 
plaintiff  was  present  at  a  vestry  meeting  of  the  parishioners  of 
St.Andrew\  on  the  12th  of  MarcA  1788,  when  the  church^ 
Wardens'  accounts  were  produced  and  allowed,  and  that  the 
plaintiff  and  the  rest  of  the  parishioners  had  since  paid  the  sums 
rated  on  them ;  and  that  the  sum  charged  to  have  been  oaid  to 
the  constable  was  an  annual  sum,  which  the  churchwardens  for 
the  time  being  appeared  to  have  regularly  paid.    The  suggestion 
stated,  that  it  appeared  to  the  judge  of  the  spiritual  court,  by  the 
account  delivered  in  by  the  defendants  on  the  29th  of  April,  that 
it  had  been  allowed  and  approved  at  the  vestry  meeting. 

Mingajf,  Gibbs,  and  Hay,  now  shewed  cause,  and  admitted 
that  the  Judge  of  the  spiritual  court  had  done  wrong  in  pro* 
nouociog  the  sentence  which  he  had  given,  but  insisted  that 
that  was  a  matter  of  appeal,  and  not  a  grocmd  for  a  prohibition, 
it  appears  that  the  ecclesiastical  court  had  original  jurisdiction 

B  2  over 
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against 
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1789.  over  the  subject-matter,  and  that  a  sentence  has  been  pronounced^ 
after  ^ing  through  the  regular  stages  of  the  proceedings  in  that 
court.  The  ground  of  the  application  seems  to  be  that  part  of 
GoULTT.  the  suggestion,  which  states  that  the  accounts  had  been  allowed 
by  the  vestry.  But  if  that  fact  be  true,  it  should  have  been 
pleaded  by  the  defendants  in  the  ecclesiastical  court;  and  if  such 
plea  had  been  rejected,  or  if  the  fact  of  the  plea  had  been  de- 
nied below,  in  either  case  the  application  for  a  prohibition  would 
have  been  well  founded.  But  they  have  omitted  that  opportu- 
nity of  taking  advantage  of  such  a  defence.  And  this  is  not 
like  the  case  of  Adams  v.  Rudge^  17  Vin.  Abr.  599*  B.  n.  (a); 
because  here  the  meeting  was  held  a  month  before  Easier ^  when 
the  accounts  were  not  completed,  nor  could  they  consequently  ^ 
have  been  allowed. 

Partridge,  in  support  of  the  rule. — Although  the  spiritual 
court  had  original  jurisdiction  in  this  matter  to  compel  the  de^ 
fendants  to  deliver  in  an  account,  yet  they  had  no  authority  to 
pronounce  a  sentence,  or  to  take  any  farther  step.  But  they  have 
notwithstanding  taken  upon  themselves  to  examine  the  account, 
and  to  determine  what  articles  were  proper  and  what  unreason- 
able ;  and  by  so  doing  they  have  unquestionably  exceeded  their 
authority  (&). 

Law  and  Cooper,  on  the  same  side,  were  stopped  by  the  Court, 
Lord  Kenyon,  Ch.  J. — When  the  churchwardens  had  de. 
livered  in  their  accounts,  they  had  done  every  thing  which  the 
spiritual  court  had  a  power  of  enforcing.  There  was  then  aa 
end  of  the  jurisdiction  of  that  court ;  it  vi^ls  functus  officio.  The 
general  grounds  of  a  prohibition  to  the  ecclesiastical  courts  are 
either  a  defect  of  jurisdiction,  or  a  defect  in  the  mode  of  trial. 
If  any  fact  be  pleaded  in  the  court  below,  and  the  parties  are  at 
issue,  that  court  has  no  jurisdiction  to  try  it,  because  it  cannot 
proceed  according  to  the  rules  of  the  common  law ;  and  in  such 
case  a  prohibition  lies.  Or  where  the  spiritual  court  has  no 
original  jurisdiction,  a  prohibition  may  be  granted  after  sentence. 
But  where  it  has  jurisdiction,  and  gives  a  wrong  judgment,  it 
is  the  subject-matter  of  appeal,  and  not  of  prohibition.  This 
•  doctrine  was  laid  down  in  the  case  of  Symes  v.  Symes,  2  Burr. 

813.    Now  in  this  case,  with  respect  to  the  compelling  of  a 
production  of  the  churchwarden's  accounts,  the  spiritual  court 

(«)  S  Sir.  ll$3.  S.  C.        (6)  Vid.  Wmmmghl  v.  BagiJuiw,  t  Str.  974. 

had 
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had  exclusive  jurisdiction :  but  there  their  authority  ceased ;  and 
every  thing  which  they  did  afterwards  was  an  excess  of  jurisdic- 
tion, for  which  a  prohibition  ought  to  be  granted. 

AsHHURST,  J. — Itseems  that  the  spiritual  court  have  exceeded 
their  jurisdiction,  and  therefore  a  prohibition  should  be  granted. 
They  had  a  right  to  compel  the  churchwardens  to  deliver  in 
their  account,  but  when  that  was  done,  they  could  take  no  fur« 
ther  cognizance  of  the  matter. 

BuLLER,  J. — This  isa  motion  for  a  prohibition  after  sentence* 
in  which  case  we  cannot  go  out  of  the  proceedings  to  see  whe- 
ther the  spiritual  court  had  any  jurisdiction.  But  I  think  it  does 
appear  on  the  face  of  these  proceedings,  that  the  court  below 
bail  no  authority  to  give  the  sentence  which  they  have  given; 
and  upon  that  ground  a  prohibition  ought  to  be  granted.  If  the 
ecclesiastical  judge  give  a  wrong  sentence  on  the  merits,  where 
he  has  jurisdiction,  that  is  only  the  subject-matter  of  appeal, 
and  not  of  a  prohibition.  But  where  it  appears  on  their  own 
proceedings  that  they  had  no  jurisdiction,  there  a  prohibition  is 
the  proper  remedy  {a). 

Grosb,  J. — ^of  the  same  opinion.  Rule  absolute., 

(a)  1  Bum*a  Eec,  Law,  581. 
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y  Petrie  against  White.  i'~J^-, 

THIS  was  an  action  of  debt  for  bribery  in  the  }ear  1780,  The  plaintiff  in 
on  the  2  Geo.  2.  c.  24.     lie  declaration   was   delivered  f".»cUon  for 
-mm  ■  •  I     •  •  •  t      1    1  •     *»i  .    .        bribery  on  the 

m  Blay  1782,  to  which  the  general  issue  was  pleaded  m  inntiy  iGeo.f.e,  u. 

term  1782;  in  which  term  the  plaintiff  gave  notice  of  trial  for  »  boiiml  by  tlie 
1  ...  7  •    .  J  llthiec.  to    . 

the  next  summer  assizes :  but  the  record  was  not  earned  down  proceed  witb- 

to  trial  till  the  summer  assizes  1788,  when  it  was  tried  before  Jf'i^,!fj^.]£[J'J'„ 
Jiuller^  J .  at  Sarunif  and  a  verdict  given  for  the  plaintiff  for  two  Roing  to  tnai 
penalties.  In  Michaelmas  Tci ni  last,  Rooke,  Serjeant,  obtained  a  Ij^^^m^  ^ 
rule  to  shew  cause  either  why  the  verdict  should  not  be  set  aside  Court,  after 
and  a  new  trial  granted,  or  why  all  further  proceedings  should  ^you?  will'* 
not  be  stayed.    This  motion  was  founded  on  the  11th  section  stay  the  pro- 
of the  2  Creo.2.  c.24.  which  provides  "  that  no  person  shall  be  motio?;  and° 
"  made  liable  to  any  incapacity,  disability,  forfeiture,  or  penalty,  Jjj  ^j^.'K'  ^ 

eotti.  The  defendant  ihall  have  the  benefit  of  the  act,  thoui^  he  do  not  claim  it  ai  soon  as  he 
nisbt ;  for  his  application  ii  not  to  the  favour,  bat  to  the  justice  of  the  conrU.  if  the  phrintiff 
do  not  proceed  to  trial  till  six  years  after  issne  joined,  and  assign  no  reason  for  it,  the  Court  will 
cowider  tbc  delay  to  be  wHfuL    [2  Taunt.  244.] 
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"  by  that  act  imposed,  unless  prosecution  be  commencecl  with- 
"  in  two  years  after  such  incapacity,  S^c.  shall  be  incurred ;  or, 
'^  in  case  of  a  prosecution,  tlie  same  be  carried  on  without  wilful 
"  delay.*' 

Lawrence,  Serjt.  Burrough,  Burke,  Dallas,  and  Gibbs,  tidw 
sliewed  cause  against  the  rule;  and  insisted,  1st, That  the  lat^r 
part  of  the  1 1th  sectioi^of  S  Geo.  £.  c.  24.  was  so  explained  by 
the  9  Geo.  2.  c.  SB.  as  not  to  attach  on  the  present  case,  or  to 
afford  any  legal  defence  to  this  defendant ;  or,  12dly,  If  it  did, 
that  this  application  came  too  late.  As  to  the  first :  The  9  Geo.  2, 
c. 38.  after  reciting  the  II th  section  of  the  2  Geo.  2.  c.  24., 
and  also  reciting  that  prosecutfons  may  be  commenced  by  suing 
out  writs  against  the  persons  so  offending  within  two  years  after 
incurring  any  incapacity,  l)'c,  imposed  by  that  act,  and  the  per- 
sons so  suing  out  such  writs  may  delay  to  serve  the  same  without 
giving  the  defendants  any  notice  thereof,  by  reason  of  which 
practice,  the  said  provision  for  limiting  the  time  for  the  prose- 
cution of  persons  so  offending  may  be  evaded ;  for  explaining 
and  amending  the  said  provision,  enacts,  ''  that  no  person  shall 
^'  be  made  liable  to  any  incapacity,  S^c.  unless  such  person  has 
*^  been  or  shall  be  actually  and  legally  arrested,. summoned,  or 
*'  otheri^ise  served  vi^th  any  such  original  or  other  writ  or  pro* 
^'  cess,  within  the  space  of  two  years  after  any  offence  against  the 
**  said  act  has  been  or  shall  be  committed."  So  that  the  Legis- 
lature here  explained  what  they  meant  by  "  wilful  delay"  in  the 
former  statute ;  and  they  gave  a  full  remedy  to  the  whole  mis- 
chief. The  grievance  complained  of  was  the  concealment  of  the 
writ,  after  it  was  sued  out,  to  answer  improper  purposes  :  but 
that  grievance  does  not  exist  in  the  present  case,  because  the 
writ  was  served  within  the  time  specified.  The  object  of  the 
Legislature  was  to  convey  early  notice  of  the  prosecution  to  the 
defendant ;  after  which  he  might  compel  the  plaintiff  to  pro- 
ceed by  carrying  down  the  record  himself  to  trial,  or  he  might 
non  pros  the  plaintiff  for  not  proceeding.  It  is  clear  therefore 
that  the  concealment  of  the  writ  was  what  was  meant  by 
**  wilful  delay"  in  the  former  statute  ;  since  that  is  the  mischief 
against  which  the  Legislature  provided,  and  no  other  inconveni- 
ence could  arise  to  a  defendant.  Secondly,  But  even  supposing 
'^  wilful  delay''  meant  any  delay  in  any  subsequent  stage  of  the 
proceedings,  the  defendant's  application  now  comes  too  late ; 
for  either  it  is  a  defence  in  law  given  to  him  by  the  statute,  and 
be  should  have  pleaded  it,  or  it  b  a  matter  of  favour  which  the 
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Court  in  their  discretion  may  refuse,  as  the  defendant  might  1789. 
have  applied  sooner.  If  it  be  a  defence  in  law,  the  defendant 
should  put  it  on  the  record,  that,  in  case  either  party  is  dis- 
satisfied with  the  judgment  of  this  Court,  he  may  have  recourse  ^itb. 
to  a  writ  of  error.  But  if  this  Court  in  a  summary  manner 
now  determine  it  fina%,  a  court  of  error  cannot  have  any  op. 
portunity  of  revising  the  judgment  If  the  matter  arise  before 
plea  pleaded,  it  would  be  evidence  on  the  plea  of  nil  debet,  as 
in  the  case  of  usury  or  other  penal  action,  when,  if  it  were  re- 
jected by  the  judge,  or  it  had  not  its  full  operation  given  to  it, 
tlie  party  might  tender  his  bill  of  exceptions.  If  it  arise  after- 
wards, it  might  be  pleaded  puis  darrein  continuance ;  on  the 
trial  of  which  the  party  would  also  have  an  opportunity  of  ten« 
dering  a  bill  of  exceptions.  It  seems  to  be  a  doubt  whether  any 
thing  was  meant  by  ^'  wilful  delay,''  but  some  matter  which,  if 
true,  would  have  entitled  the  defendant  to  judgment  against  the 
plaintiff;  which  judgment  would  be  a  defence  to  any  subsequent 
proceeding  against  him.  For  this  should  receive  the  same  con- 
struction as  the  ^3d  section  of  11  Geo.  2.  c«  I9*  which  autho- 
rises the  sheriff  to  take  replevin  bonds,  conditioned  for  prosecut- 
ing the  suit  uith  effect  and  without  delay:  but  there  is  no  instance 
of  such  a  bond  having  been  enforced  but  by  a  party  w  ho  bad 
obtained  judgment  below.  Neither  ought  the  rule  to  be  granted, 
if  this  be  considered  as  an  application  to  the  favour  of  the  Court ; 
because  it  was  in  the  defendant's  power  Jto  take  advantage  of 
this  objection  at  several  different  periods :  he  might  have  moved 
for  judgment  as  in  case  of  a  nonsuit,  for  not  proceeding  to-trial 
according  to  the  practice  of  the  court  after  issue  joined;  or 
when,  after  a  year's  delay,  the  plaintiff  gave  a  term's  notice  of 
his  intention  to  proceed,  he  might  have  applied  to  the  court  to 
stay  the  proceedhigs.  And  the  rule,  that  the  party  who  applies 
for  a  favour  must  come  to  the  court  in  the  first  instance,  holds 
with  peculiar  force  in  this  case,  where  the  person  applying  stands 
convicted  of  an  heinous  offence.  It  has  been  repeatedly  held, 
that  the  Court  will  not  grant  a  new  trial  for  the  purpose  of  let« 
ting  the  party  into  a  defence  which  he  might  have  made  at  the 
first  trial.  Ford^.Tilley,  Salk.  653.  Cooke  v.  Berry,  1  Wils.QS. 
Gist  V.  Ma9on,  ante  1  vol.  84.  And  the  case  of  the  Queen  v. 
The  Corporation  of  Helstan  (a)  is  particularly  strong ;  where 

(s)  to  Mod.  902. 
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1789.        Clie  counsel  having  waived  taking  advantage  of  a  point  of  law 

at  the  triali  the  Court  refused  to  grant  a  new  trial  in  order  to  let 

a^^tul  ^'^^"^  ^°*^  ^^^  objection.  There  would  also  be  great  inconve- 
White.  nience  in  couutenancing  applications  of  this  sort ;  for  the  de- 
fendant would  permit  the  plaintiff  to  incur  the  expence  of  a  trial, 
and  take  the  chance  of  a  verdict  in  his  favour,  and  if  he  did  not 
,  succeed  there,  would  then  bring  forward  this  objection.  Many 
of  the  arguments  apply  equally  against  (he  motion  to  stay  the 
proceedings  as  against  granting  a  new  trial, 

Rooke,  Serjt.  Jekyll,  and  Luders,  who  were  to  have  argued  ia 
support  of  the  rule,  were  stopped  by  the  Court. 

Lord  Ken  YON,  Ch.  J. — ^The  rules  respecting  the  granting 
or  refusing  new  trials  are  as  has  been  stated  at  the  bar;  and,  in 
ordinary  cases,  a  person  who  has  an  opportunity  of  making  a  de- 
fence at  the  trial,  which  he  neglects  to  do,  is  not  entitled  to  a 
new  trial  in  order  to  let  him  into  that  defence.  Then  it  haa 
been  said,  that  this  is  an  application  to  the  favour  of  (he  Court : 
but  I  do  not  see  it  in  that  light.  It  is  an  application  to  the 
sound  discretion  of  (he  Court ;  which  discretion  must  be  guided 
by  the  fair  construction  of  the  act  of  parliament  on  which  the 
motion  is  founded.  If  it  were  a  matter  of  mere  arbitrary  favour, 
1  should  have  no  great  inclination  to  grant  it  to  a  man  who  has 
violated  the  laws  of  his  country  by  committing  bribery  in  the 
manner  in  which  the  defendant  has  done.  The  question  arises 
on  the  eleventh  section  of  (he  2  Geo.  2.  c.  24.  which  provides 
that  no  person  shall  be  liable  to  any  incapacity,  penalty,  Sfc. 
unless  prosecution  be  commeticed  within  two  years ;  or  in  case 
of  a  prosecution,  the  same  be  carried  on  without  wilful  delay. 
Now  the  first  part  of  this  clause  has  received  an  explanation  by 
the  9  Geo.  2.  c.  38.  as  far  as  it  goes :  but  at  the  same  time  that  it 
explains  part  of  that  clause  in  favour  of  the  party  prosecuted,  it 
does  not  deprive  him  of  the  advantage  of  that  defence  which 
was  introduced  in  (he  second  branch  of  that  proviso.  Then, 
what  are  the  facts  of  this  case?  it  is  stated,  that  the  offence 
was  committed  in  September  1780;  and  it  is  disclosed  by  the 
affidavit  that  this  cause  was  commenced  in  May  1782,  and  that 
the  defendant  did  every  thing  which  he  was  then  called  on  to 
do,  by  pifeading  in  Trinity  Term  1782.  And  though  a  notice 
of  trial  was  given  for  the  then  next  summer  assizes,  yet  in 
point  of  fact  it  was  not  then  tried  ;  and  the  next  step  taken  by 
the  plaintiff  was  not  until  after  a  suspension  of  six  years,  during 

all 
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ail  which  time  it  uras  competent  to  the  plaintiff  to  have  brought  1789* 
the  defendant  to  judgment.  Now  this  it  prim&  facie  a  wilful 
delay;  at  least  till  it  is  answered.  But  it  has  been  said,  that  if  \^^^ 
this  objection  had  been  made  at  the  trial,  the  plaintiff  might  White. 
Lave  rebutted  it  by  shewing  how  the  delay  arose :  but  he  might 
equally  have  accounted  for  that  delay  now.  Some  answer  should 
have  been  disclosed  by  the  plaintiff  now,  as  that  the  defendant 
was  abroad,  which  might  have  been  a  reason  for  suspending  the 
operation  of  the  law  till  his  return,  from  the  risk  of  the  unne- 
cessary expence  in  case  tiie  defendant  was  not  forthcoming  if 
judgment  were  obtained  against  him.  But  no  explanation  of 
that  sort  has  been  attempted,  and  the  fact  remains  uncontra- 
dicted and  totally  unexplained.  There  cannot  be  a  stronger  in- 
stance of  wilful  neglect  than  this.  And  indeed  this  seems  to  be 
a  wise  provision  in  the  law ;  for  it  ought  not  to  be  permitted  to 
parties  to  keep  prosecutions  in  their  power  to  be  moulded  for 
particular  purposes.  If  a  man  prosecute  for  the  sake  of  justice, 
it  should  be  done  immediately.  The  public  are  interested  in 
prosecutions  of  this  kind ;  for,  beyond  the  penalty  incurred, 
disabilities  of  a  public  nature  attach  on  a  defendant :  he  is  dis- 
abled from  voting  for  members  of  parliament,  and  of  holding 
any  corporate  office.  A  doubt  has  been  suggested  at  the  bar  as 
to  the  manner  in  which  the  detendant  shall  take  advantage  of 
this  delay.  1  should  be  desirous  that  my  opinion  should  not  be 
cooclusive  on  the  parties,  if  there  were  any  mode  by  which  our 
judgment  could  be  reviewed  in  a  court  of  error :  but  I  do  not 
•ee  bow  that  can  be  effected(a).  I  am  clear  that  we  should,  not 
permit  the  plaintiff  to  proceed  to  judgment  and  execution ;  and 
unless  some  method  can  be  pointed  out  by  which  this  question 
can  be  put  in  a  course  of  revision  by  a  superior  tribunal,  I  must 
rest  satisfied  with  saying,  that,  after  considering  the  act  of  par- 
liament, I  am  of  opinion  that  that  branch  of  the  rule  for  stay- 
.  ii^  the  proceedings  must  be  made  absolute. 

AsHHUEST,  J. — ^The  Court  are  bound  by  the  act  of  parlia- 
ment: for  it  says,  that  no  person  shall  be  liable  to  any  penalty, 

(«)  In  Trbu  Tenn  SO  Geo,  3.  Gibb$  moved,  that  the  role  of  court  made  in  this 
case  for  itay tug  the  proceedings  shoald  he  entered  on  the  record,  in  order  that 
the  plaintiff  might  bring  a  writ  of  error ;  bat  the  Court  said,  they  had  coosideied 
the  question  at  the  time,  and  were  then  of  opinion  that  there  was  no  way  of  pat- 
tmg  the  ij^cstion  on  the  record.  Lord  Kcayoa  said,  there  were  other  analagoos 
cues  where  error  contd  liot  be  broogh^  as  on  an  amendment  in  cas«  of  a  !«• 
pleader,  or  oa  lefiual  of  a  mmdrnmu;  vid.  SktfM  ▼.  Bisft^,  4  Bwrt.  tsar,  where 
the  Court  ordered  a  special  rale  to  be  drawn  np,  and  entered  of  record. 

unless 
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1789.        unless  he  be  proseculed  within  two  years,  and  that  prosecatioo 
_  be  canied  on  without  wilful  delay.    The  statute  is  imperative 

Mtmnti  ^^  ^^  i  ^^  ^^"^^  ^^  discretion  when  the  facts  are  disclosed. 
Whitb.  Now  it  appears  that  in  this  case  there  was  a  delay  of  srz  years, 
which  must  be  taken  to  be  wilful,  unless  some  good  reason  can 
be  assigned  for  it :  but  no  excuse  has  been  given  for  not  bringing 
this  to  trial  sooner.  My  only  doubt  is  with  regard  to  the  mode 
of  giving  this  relief :  if  any  method  were  suggested,  by  which 
the  party  dissatisfied  with  our  judgment  could  have  an  oppor- 
tunity of  carrying  this  question  to  a  court  of  error,  I  should  be 
desirous  of  adopting  it. 

BuLLER,  J.— There  are  two  points  extremely  clear:  the  first, 
that  the  last  part  of  the  eleventh  section  of  the  2  Geo,  2.  c.  24. 
is  not  repealed ;  and  secondly,  that  this  is  not  an  application  to 
the  favour^  but  to  the  justice  of  the  Court.  Then  it  is  to  be  con-  , 
sidered  what  is  the  meaning  of  the  latter  part  of  the  proviso  in 
the  2  Geo.  2.,  for  that  will  go  a  great  way  to  shew  in  what  mode 
this  delay  u  to  be  taken  advantage  of  by  the  defendants  The 
words  of  it  are,  **  unless  the  prosecution  be  carried  on  without 
/'  wilful  delay.''  N6w  what  is  meant  by  wilful  delay  in  carry* 
ing  on  a  suit  in  a  court  of  law,  necessarily  depends  on  the  prac- 
tice of  that  court  in  which  it  is  commenced.  The  Legislature 
has  thought  fit  to  leave  it  to  the  discretion  of  the  Court  to  judge> 
according  to  the  pracUce  of  the  Court,  whether  there  be  any  wil- 
ful delay  or  not.  And  I  am  of  opinion,  that  if  this  objection 
bad  been  made  at  the  trial,  I  could  not  have  entered  into  it  there. 
Suppose  this  action  had  beea  tried  by  a  judge  of  any  other  court, 
he  could  not  have  been  supposed  to  be  cognizant  of  the  practice 
of  this  Court,  upon  which  this  question  turns.  But,  besides,  the 
matter  now  suggested  is  irrelevant  to  the  issue;  for  on  the  plea 
of  nil  debet  no  matter  could  be  given  in  evidence  which  arose 
after  it  was  pleaded ;  it  is  totally  out  of  the  issue,  and  therefore 
not  the  subject  of  inquiry  at  the  trial.  Then  there  is  no  other 
way  of  taking  advantage  of  the  proviso  in  this  act  of  parliament^ 
but  by  an  application  to  the  Court.  Such  an  application  might 
indeed  have  been  made  before,  but  1  cannot  say  that  it  comes  too 
late  now.  In  mere  matters  of  practice,  delay  is  an  answer  to  any 
objection  of  irregularity ;  but  it  cannot  extend  to  a  case  like  the 
present,  where  the  Legislature  has  said,  that  if  one  party  b^  guilty 
of  a  wilful  delay,  the  other  party  shall  not  be  punished ;  so  that 
this  application  may  be  made  any  time  before  judgment.   Then 

the 
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the  only  question  is  in  what  mode  this  shall  be  done.  ^  There  b        1789* 
nothing  in  the  act  to  enable  the  Court  to  give  judgment  for  the  - 

defendant,  and<  1  doubt  therefore  whether  we  can  do  it :  if  we  ^gl^ 
did,  the  costs  must  follow ;  but  that  we  are  not  authorised  to  ^IVhite. 
do  by  the  act.  This  is  nut  like  the  case  put  of  an  action  for 
usury :  that  k  an  action  given  to  a  common  informer,  and  no  debt 
arises  till  the  process  be  sued  out ;  so  that  unless  the  writ  be  sued 
out  within  two  years,  no  debt  eaists,  and  the  defendant  may  take 
advantage  of  it  on  the  plea  of  nil  debet.  But  in  assumpsit,  where 
a  debt  exists,  although  six  years  have  elapsed  since  the  promise, 
the  defendant  must  plead  the  statute  of  limitations  if  he  wish  to 
|ake  advantage  of  the  plaintiff's  delay.  There  is  this  distinction 
between  those  two  cases  ;  in  the  one,  no  debt  arises  unless  the 
action  be  commenced  within  two  years,  and  therefore  it  is  evi- 
dence on  the  general  issue ;  but,  in  the  other,  the  defence  cannot 
be  taken  advantage  of  unless  it  be  pleaded.  The  case  of  a  re- 
plevin bond,  which  has  been  meotioned,  bears  no  analogy  to  the 
present.  It  has  never  been  decided  what  *^  delay^  means  in  that 
statute :  nor  is  it  necessary ;  for  in  replevin  both  parties  are 
actors,  and  either  may  carry  on  the  proceedings ;  so  that  as  the 
defendant  has  the  same  remedy  that  the  plaintiff  has,  the  ques* 
tion  cannot  arise. 

Gaose,  J. — ^The  questions  here  are,  first,  Whether  the  plain* 
tiff,  under  the  circumstances  disclosed  to  the  Court,  is  entitled  to 
judgment ;  and,  secondly.  If  he  is  not,  in  what  manner  this  Court 
ought  to  interfere.  As  to  the  first,  no  person  who  reads  this 
act  of  parliament  can  entertain  a  doubt  for  a  moment.  The 
great  object  of  the  act  is  to  prevent  bribery,  and  to  prevent  it  by 
taking  care  that  prosecutions  which  are  commenced  shall  not  be 
hanging  over  the  heads  of  the  persons  accused,  and  which  are  not 
intended  to  be  prosecuted  afterwards.  In  order  to  encourage 
prosecutions  on  this  act,  rewards  and  temptations  are  held  out  to 
prosecutors ;  but  the  statute  at  the  same  time  directs,  that  if  the 
prosecutions  be  not  carried  on  without  wilful  delay,  the  for- 
feitures shall  not  be  incurred.  Whoever  looks  at  this  act  of 
parliament  must  see  that  the  legislature  has  anxiously  endea* 
voured  to  encourage  speedy  prosecutions,  for  which  purpose 
wilful  delay  is  provided  against,  llie  Legislature  by  this  meant, 
that  persons  shdl  not  pretend  to  prosecute,  who  did  not  intend  to 
prosecute  with  ^ect.  The  terrors  of  prosecutions  on  this  act 
hangmg  over  the  head  of  a  party  accused,  pending  a  general 

dectioD, 
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17S9*       election,  may  be  extremely  dangeroiu ;  and  they  maybecon* 

verted  to  improper  purposes ;    and  the  policy  of  the  statute 

J^I^^  would  be  enUrely  defeated  if  no  advantage  could  be  taken  of  de- 
WaiTE.  lay.  Now  in  this  case  issue  was  joined,  and  notice  of  trial  given, 
in  1782,  and  no  farther  step  was  taken  in  the  cause  for  six  years. 
Then  the  question  is,  Whether  this  is  not  wilful  delay  i  The 
statute  does  not  mean  perverse  delay ^  but  every  delay  which  the 
plainti£f  cannot  account  for  to  (he  satisfaction  of  the  court  in 
which  the  action  is  commenced.  If  the  Court  see  that  the 
action  might  have  been  prosecuted  in  a  more  speedy  manner, 
and  no  reason  is  assigned  for  it,  such  a  plaintiff  is  undoubtedly 
guilty  of  wilful  delay.  Such  is  the  present  (^ase,  and  I  think 
this  must  be  taken  to  be  wilful  delay  within  the  statute.  But  it 
has  been  said  that  this  part  of  the  proviso  has  been  repealed  by 
the  9  G.2.  C.38.;  but,  so  far  from  that,  1  think  the  latter  act 
strengthens  the  former  clause.  It  directs  that  the  plaintiff  shall 
not  only  meotU,  but  serve,  his  writ  on  the  defendant  within  two 
years ;  it  means  to  throw  an  additional  onus  on  the  prosecutor. 
The  next  question  is,  Supposing  the  plaintiff  to  have  been  guilty 
of  wilful  delay,  how  the  objection  can  be  taken  advantage  of  by 
the  defendant  ?  On  this  head  I  own  i  have  had  serious  difficul- 
ties :  I  agree,  that  if  any  mode  can  be  suggested  by  which  the 
objection  can  be  stated  on  the  record,  it  is  very  proper  to  be  done. 
I  also  agree,  that  it  could  not  have  been  taken  advantage  of  at 
the  trial  for  the  reasons  given  by  my  brother  Buller,  Then  the 
remaining  question  is,  Whether  the  defendant  is  now  too  late  in 
his  application  I  The  plaintiff,  having  been  guilty  of  that  delay^ 
has  done  that  which  is  contrary  to  the  statute,  and  for  which  the 
Legislature  has  said  he  shall  not  recover.  If  he  were  to  recover, 
these  disabilities  would  attach  on  the  defendant,  which  the  act 
of  parliament  says  shall  not  under  these  circumstances.  I  con- 
aider  it  not  as  a  matter  of  favour,  but  of  justice  and  of  law,  that 
the  plaintiff  shall  not  recover :  to  prevent  which  we  may  infer- 
pose,  as  was  done  in  Saiion  v.  Bishop  (a),  by  making  a  rule  to 
stay  further  proceedings. 

That  part  of.  the  rule  for  a  new  trial  was  discharged,  and  the 
other  for  staying  the  proceedings  was  made  absolute. 

The  plaintiff's  counsel  then  moved,  that  the  proceedings 
should  be  stayed  on  the  defendant's  paying  the  costs  of  the  trial; 
which  was  refused. 

(a}«i7Nrr.  f987. 
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1789. 
Doe  on  the  Demise  of  John  Shore  against  Porter,      twcmi^, 

THIS  was  an  action  of  ejectment  for  a  messtiagei  cottage,  Intliecueof 
and  half  an  acre  of  land,  brought  upon  the  demise  of  JJ2*"2,IJ^ 
John  Shore  J  administrator  of  the  effects  and  credits  of  William  longat1>oth 
Shore,  deceased ;  which  demise  was  laid  in  the  declaration  to  ^o^^a^^' 

commence  from  the  first  of  March  in  the  £7th  year  of  die  die  intestate, 

o  «  11111         •!  '       ^       '  Oil  administra* 

reign,  ore.  to  nave  and  to  bold  the  said  premises /or  seven  years,  tor  bag  the 

Ifc.     To  this  the  defendant  pleaded  not  guilty:   and  at  the  f^'"^'^ 
trial,  lease,  entry,  and  ouster  being  confessed,  the  plaintiff  pro-  which  his  intet- 
duced  one  William  Shore  bs  a  witness,  who  gave  evidence  as  ^^^W-^^ 
follows :  **  The  premises  did  belong  to  me.     I  granted  a  lease  of  sach  an  ad- 
«  to  the  defendant;   William  Shore  was  under-tenant  to  him;  J^^j^^i^ 
"  he  paid  me  the  rent  reserved  by  Porter^s  lease  two  or  three  an  ^tment 
«  times;  he  paid  to  Larfy-day  1786.     William  Shore  died  the  J^*^21iS' 
"  31st  of  October  1786.    Porter  accepted  the  deceased  as  his  ,  , 

'*  tenant  on  my  recammendation.     Porter  paid  me  rent  while  ^ /^^^^^^Z'  ^"^ 
*'  the  deceased  was  in  possession,  and  told  me  I  need  not  take    .    /    '  ^  ^  ' 
*'  the  trouble  of  coming  over  to  him,  but  receive  the  rent  of  the  ^  ^  I  /-VV^.- 
^  deceased.    The  deceased  came  in  in  the  summer  of  1780;  [6  East,  530.] 
**  my  rent  was  due  every  Lady-day.^'    The  plaintiff  also  proved  [iSDitto^t^i.] 
the  letters  of  administration  duly  taken  out.    To  this  evidence 
the  defendant  demurred,  and  the  plaintiff  joined  in  demurrer. 

Palmer,  in  support  of  the  demurrer,  contended,  that  the  lessor 
of  the  plaintiff  had  not  such  a  quantity  of  interest  as  would  sup- 
port a  demise  for  seven  years.  As  no  lease  in  writing  was  pro- 
duced from  the  defendant  to  the  intestate,  and  no  duration  of 
the  time  of  the  demise  given  in  evidence,  it  must  be  taken  to 
have  been  a  parol  demise,  and  that  the  intestate  was  only  a  te- 
nant from  year  to  year.  It  is  material  then  to  consider  what 
interest  the  administrator  of  a  tenant  from  year  to  year  has  in 
the  premises.  That  must  either  be  to  the  end  of  the  current 
year,  or  at  most  during  such  time  only  as  the  intestate  had  an 
indefeasible  interest,  which  could  not  at  any  rate  extend  be- 
yond the  subsequent  year.  For  the  administrator  holds  en- 
tirely in  autre  droit,  and  not  as  assignee  of  the  term.  This  point 
arose  in  ^  case  of  Mackay  executor  of  Durnow  v.  Mackreth, 

(flV  Fitf.  i?.  T.  The  Inhabitants  oi Stone,  post.  6  fol.  298. 

administrator 
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1789.       idministrator  of  Sir  J.  Shdly  (a).    That  was  an  action  ofco- 

_    -         Tenant,  on  the  first  count  in  which  no  question  arose  applicable 

tfs^Mf       to  this  point:  The  second  count  stated  a  demise  from  Harvey 

Porter*     to  Dumow,  his  eiecutors,  i^c.  dated  SOth  September  1769« 

from  Michaelmas  in  the  same  year,  for  one  year,  and  so  from 

year  to  year  as  long  as  both  parties  should  please ;  and  then 

stated  a  demise  from  Durnow  to  Sir  J.  Shelley,  ifc.    To  this 

there  was  a  demurrer;  in  support  of  which  it  was  contended  by 

Baldwin,  that  the  interest  which  Durnow  hffd  in  the  land  was 

not  such  as  was  transmissible  in  law  to  his  executors,  for  in  the 

case  of  a  parol  demise,  the  interest  ceased  on  the  death  of  either 

'  party,  unless  in  the  middle  of  a  year,  and  then  it  held  no  longer 

than  to  the  end  of  the  year.    tVood,  on  the  other  side^  observed, 

that  the  demise  to  Durnow  was  not  a  mere  personal  demise,  but 

was  to  him  and  hii  executors,  i^c.  from  year  to  year,  for  so  long 

time  as  be,  his  executors,  Sfc,  should  please.   Lord  Mansfield,  said, 

''  you  have  cured  our  only  difficulty  by  stating  how  the  lease  is 

''  set  out.    The  defendant  shall  not  be  permitted  to  deny  his 

''  landlord's  title  after  enjoyment."    And  afterwards  he  said, 

''  the  demise  in  this  case  was  not  determined  by  the  death  of  the 

''  lessee.     The  distinction  is  this,  if  it  be  a  mere  personal  de- 

''  mise  from  year  to  year  as  long  as  both  parties  shall  please,  it 

^'  determines  at  the  end  of  the  year  after  death  without  notice  ,- 

''  but  when  it  is  extended  to  executors,  S^c.  it  cannot  determine 

,^'  without  legal  notice/'     And  judgment  was  given  for  the 

plaintiff  on  the  second  count.    And  the  case  of  Gulliver  t. 

Burr  (b),  is  to  the  same  effect  as  far  as  it  goes;  for  there  the 

Court  doubted  whether,  in  case  of  a  tenancy  from  year  to  year, 

where  the  lessee  died,  a  month's  notice  to  his  executor  to  quit 

before  the  end  of  the  year  was  not  sufficient.    These  cases  go  to 

shew,  that  the  representative  of  the  person  deceased  does  not 

stand  in  the  same  situation  in  point  of  interest  as  the  deceased 

himself  did.    It  is  also  highly  unreasonable  that  an  administra« 

tor  should  have  any  other  interest  than  the  indefeasible  interest 

which'  the  intestate  had  at  the  time  of  his  death  ;  for  if  he  does 

not  enjoy  the  property  beneficially,  he  cannot  be  charged  as 

assignee,  but  merely  as  administrator,  and  consequently  cannot  be 

chaiged  at  all  if  he  has  no  assets.    Besides  it  may  so  happen  that 

a  considerable  time  may  elapse  between  the  death  of  the  intestate 

and  taking  out  letters   of  administration ;  during  all  which 

MH.%5G.9.B.R.  (h)XMlRip.&96. 

time 
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time  It  will  not  be  in  the  power  of  the  landlord  to  give  notice  1789. 
to  quit,  llien  the  question  b.  Whether,  in  ejectment  brought 
by  a  tenant  against  his  landlord,  the  demise  can  be  laid  for  a  mnmi 
longer  term  than  the  tenant  has  in  the  premises?  Tliis  will  de-  Portex« 
pend  upon  the  consideration  of  the  authorities  in  point;  upon 
analogous  cases ;  or  upon  principles  of  justice  and  general  coay«- 
nience.  First,  as  to  the  authorities;  in  Roe  v.  WiBiaMwrn  {0)9 
which  was  an  ejectment,  wherein  the  plaintiff  declared  upon  a 
lease  for  five  years,  and  it  appeared  that  the  lessor  of  the  plain* 
tiff  had  only  a  lease  for  three  years,  the  Ck>urt  held  this  declanh> 
tion  ill,  as  reported  by  Keble,  and  that  the  plaintiff  could  have 
no  judgment.  Levinz  indeed  only  says,  that  Lord  Ch.  J.  H^Je^ 
and  JVyldty  were  of  this  opinion,  and  that  Tfspysden  seemed  of  a 
different  opinion.  But  the  reason  given  by  the  Court  was,  that 
if  the  lessor  of  the  plaintiff  recovered,  he  would  have  the  land  for 
two  years  more  than  he  had  a  right  to  hold  it;  for  perhaps,  say 
they,  the  defendant  may  have  the  reversion  after  the  three  years 
are  expired.  Now  that  is  expressly  stated  to  be  the  case  here, 
dierefore  the  reason  of  that  applies  with  peculiar  force  to  the  pre* 
sent.  And  though  the  case  of  Bedford  lessee  of  Caruther  t.  Den^ 
dien  {b)  seems  contrary,  yet  the  reason  given  by  Lord  Mansfield 
why  the  plaintiff  ought  to  recover  in  that  case,  shews  that  die 
present  plaintiff  is  not  entitled.  For  upon  a  similar  objection 
being  taken,  his  lordship  over-rnled  it,  saying.  If  the  lessor  of  the 
plaintiff  have  a  title,  though  but  for  a  week,  he  ought  to  recover; 
for  the  true  question  in  an  ejectment  is,  Who  baa  the  possessory 
right }  Now  here  it  sufficiently  appears  that  the  lessor  has  no  pos« 
sessory  right  in  the  premises,  as  the  indefeasible  mterest  of  the 
intestate,  which  alone  could  descend  uponhim,  isezpured«  There 
are  also  manycases  in  ejectment  analogous  to  the  present,  wherein 
the  plaintiff  is  obliged  to  set  out  his  interest  truly;  as  in6  Co.  14. 
where  judgment  was  given  against  him,  because  he  had  declared 
on  a  joint  demise  of  die  tenant  for  life,  and  the  reversioner* 
So  where  the  plaintiff  had  declared  upon  a  joint  demise  of 
tenants  in  common.  2  Wih.  232.  ShoWf  342.  Again,  if  the 
demise  .be  laid  even  a  day  before  the  tide  accrued,  the  plaintiff 
cannot  recover,  although  he  is  clearly  endded  to  the  possession ; 
because  he  would  recover  a  greater  interest  dian  he  is  entitled  to. 
Upon  the  same  notion  is  the  practice  founded  of  stayii^  judg* 
ment  as  to  the  recovery  of  possession  after  verdict,  where  it  ap* 
(a)  9  !>«.  140.    S IM.  490,  (h)  Ball.  i^.  P.  t06. 

pears 
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1789*  pears  by  affidavit  that  the  title  is  since  expired.  And  in  Co^ 
Lilt.  285.  it  was  said,  if  in  gectione  firma  the  term  expires 
araiMt  pending  die  suit,  yet  the  action  shall  proceed  for  damages  only. 
PoRTEB.  Thrustoui  V.  Or^,  2  Stra.  1056.  The  only  exception  lo  the 
rule  seems  to  be  where  the  lessor  of  the  plaintiff  may  recover  an 
aliquot  part  upon  a  demise  of  the  whole  (a).  Then  as  to  the 
reason  of  the  thing:  to  support  the  action  the  plaintiff  ought 
to  be  entitled  to  all  the  consequences  which  follow  from  a  re- 
covery in  the  action ;  he  should  therefore  be  entitled  to  the 
possession  for  the  term  declared  for,  which  he  clearly  is  not  in 
this  case.  The  lessor,  if  he  succeed,  will  be  in  a  better  situ- 
ation than  if  he  had  declared  upon  his  own  title.  He  may  take 
out  execution  at  any  time  during  the  term ;  and  will  be  eo* 
titled  to  damages  during  the  whole  of  that  time  in  an  action  for 
mesne  profits :  for  in  such  an  action  there  are  only  two  objects 
of  inquiry ;  the  length  Of  time,  and  the  value  of  the  premises. 
2  Burr.  665. 

LaWy  contra,  was  stopped  by  the  Court. 

/  Lord  Kenyon,  Ch.  J. — The  lessor  of  the  plaintiff,  who  is 

the  adminbtrator  of  William  Shore,  claims  as  tenant  from  year 
to  year  the  property  which  is  the  subject  of  this  ejectment.  And 
the  first  question  b,  What  title  is  proved  to  have  been  in  fVilliam 
Shore  at  the  time  of  his  decease,  by  the  evidence  stated  on  this 
record  i  And  I  think  that  the  only  inferehce  to  be  drawn  from 
it  is,  that  he  had  that  interest  which  his  administrator  says  he 
had,  namely,  a  tenancy  from  year  to  year  so  long  as  both  parties 
pleased.  As  between  the  original  parties,  as  long  as  both  of 
them  lived,  he  could  not  have  been  dispossessed  without  six 
months  notice  ending  at  the  expiration  of  a  year..,  But  it  is 
argued,  that  though  this  was  the  interest  which  William  Shore 
had,  a  different  interest  devolved  on  his  personal  representative. 
On  this  question  I  do  not  know  hoif  to  state  a  doubt ;  for  this 
was  a  chattel  interest  from  year  to  year  as  long  as  both  parties 
pleased ;  and  it  seems  clear  to  me,  that  whatever  chattel  the  in- 
testate had  must  vest  in  his  administrator  as  his  legal  representa* 

;  tive.    Then  it  is  supposed  that  some  inconveniences  may  result 

,  from  such  a  determination :  but  I  see  none ;  and  many  inconve- 

niences might  attend  a  different  decision.  The  tenancy  from 
year  to  year  succeeded  to  the  old  tenancy  at  will,  which  was  at- 
tended with  many  inconveniences.    And  in  order  to  obviate 

(«)  Cr§.  EUm.  1  j. 

them 
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tbem,  the  courts  very  early  raised  an  implied  contract  for  ayear,  llfBO* 
and  added  that  the  tenant  could  not  be  removed  at  the  end  of 
the  year  without  receiving  six  months  previous  notice.  And  all  amW 
the  inconveniencies  which  arise  between  the  original  parties  Porter. 
themselves^  and  against  which  the  wisdom  of  the  law  has  endea- 
voured to  provide  by  raising  the  implied  contract^  exist  equally 
in  tlie  case  of  their  personal  representatives.  Then  is  there  any 
objection  in  point  of  form  against  the  plaintiff's  recovering  in 
this  ejectment  i  The  interest  of  the  plaintiff  cannot  be  in  any 
manner  affected  by  the  length  of  time  stated  in  the  declaration 
in  ejectment;  the  whole  of  which  is  an  absolute  fiction.  And 
this  jfiction  does  not  even  affect  the  case  of  an  action  for  the 
mesne  profits.  The  case,  cited  from  Levinz^  is  entitled  to 
greater  consideration  than  that  in  Keble,  who  was  a  bad  reporter : 
end  according  to  the  former  report  the  question  was  adjourned ; 
and  Twitden,  J.  who  was  a  very  able  lawyer,  was  of  a  dif- 
ferent opinion  from  the  two  other  Judges ;  besides,  these  kind 
of  proceedings  were  not  then  so  well  understood  as  they  are  at 
this  time.  And  the  doctrine  in  Keble  has  been  entirely  exploded 
of  late  years.  Therefore  1  am  of  opinion  thai  there  is  no  ground 
for  either  of  the  objections. 
Ashhurst,  J.   BuLLER,  J.  and  Grose,  J.  concurring, 

Judgment  for  the  plaintiff. 


Nebot  against  Wallace  and  Others,  Assignees  of    JueBdayi 
Reily  and  Collins,  Bankrupts.   In  Error. 

HIS  was  an  action  upon  the  case,  in  the  court  of  Common  a  promise 

Pleas.     And  (he  declaration,  after  stating  the  trading  by  ?*^^^ 

the  bankrupts,  the  petitioning  creditor's  debt,  the  commission  bankrapt, 

of  bankrupt,    the  appointment  of  the  plaintiffs  as  assignees;  7n hu'lLT'^ ^ 

that  the  three  meetings  were  appointed  ;  at  the  first  of  which  amination, 

R^y  submitted  to  be  examined ;  but  CoUins,  not  being  prepared,  deratlon^^r 

prayed  time,   which   was  given  him  ;   that   at   the   adjourned  Uie  aMignees 

meeting,  CoUins  was  charged  by  the  plaintiffs  with  having  re-  SUers^woulT* 

ceived  divers  sums  of  money  on  the  partnership  account,  which  forbear  to  ex- 
amine him 


toodiing  certain  nims  wbidi  he  was  duurged  with  baving  received  and  not  aeroonted  for,  he 
woold  pay  such  nuns  as  the  bankrupt  bad  received  and  not  accounted  for,  is  void,  as  being 
against  tbe  policy  of  the  iMnkrapt  lawsi  If  the  creditors  had  consented  to  the  agreement  made 
I9  tfa«  aasigoee*,  Wliether  that  weald  have  varied  the  case  ?   Qu.    [f  Taunt  883.] 
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;  ]78gL       he  had  not  accounted  for,  when  the  commissioners  required  him 
■  to  render  a  true  account  of  the  sums  which  he  had  received  on 

t^^H      ^^®  partnership  account,  and  in  what  manner  he  had  disposed 
Wallace-,   of  the  same,  and  were  then  about  to  paamine  him  in  due  form 
in  £rror.      ^f  ]g^^  agj  |q  compel  him  to  make  a  full  disclosure  touch- 
..^4^y&k/'«.«ikV<^#«jng  the  same;  proceeded  to  state,  that  in  consideration  that  the 
t/T^^y^/f.     plaintiffs,  at  the  special  instance  and  request  of  the  defendant, 
^  M*ould  forbear  to  proceed  to  have  the  examination  of  the  said 

Collins  taken  by  and  before  the  commissioners,  concefning  the 
said  sums  which  had  been  received  by  the  said  Collins  on  the 
partnership  account,  and  which  had  not  been  duly  accounted 
for  by  hifcn  to  the  partnership,  and  in  what  manner  he  had 
disposed  of  the  same ;  and  that  the  commissioners  would  ac- 
cordingly forbear  mnd  desist  from  taking  such  examination ;  he 
(the  defendant)  undertook  and  faithfully  promised  the  plaintiffs, 
as  assignees,  to  pay  to  them  all  such  sums  of  money  which 
CoHitts  had  received  on  the  partnership  account^  and  which  had 
not  been  accounted  for  by  him  to  the  partnership.  The  plain- 
tiffs then  averred  that  they,  confiding  in  such  promise,  did  for- 
bear, and  have  always  forborne  to  have  such  examination  taken 
before  the  commissioners,  4rc. ;  and  that  the  commissioners  did 
forbear  and  desist  from  taking  such  examination,  S^c.  The  de- 
claration then  stated  that  Collins  had,  at  the  time  of  the  making 
of  such  promise,  received  divers  sums  of  money,  amounting  in 
the  whole  to  a  large  sum  of  money,  to  wit,  1000/.  on  the  part- 
nership account,  and  which  had  not  been  by  him  duly  accounted 
for,  which  the  plaintiffs  demanded  of  the  defendant,  who  re- 
fused to  pay,  8^c,  There  were  other  counts  for  money  paid,  laid 
out,  and  expended,  money  had  and  received ;  and  on  an  account 
stated. 

The  defendant  pleaded  the  general  issue ;  and  a  verdict  was 
given  for  the  plaintiffs  for  852/.  A  motion  was  afterwards  made 
in  the  court  of  Common  Pleas  to  arrest  the  judgment,  which 
was  refused.  The  defendant  then  brought  a  writ  of  error,  al- 
leging that  the  consideration  of  the  promise  in  the  first  count, 
Mas  illegal,  and  void  in  law* 

This  matter  was  argued  last  MichaelmasTerm,  by  iZooX:e,Serjt. 
for  the  plaintiff  in  error-,  and  Wood  for  the  defendants  in  error; 
^  and,  on  this  day,  by  Lair  for  the  defendants :  Erskine  was  to  have 

argued  for  the  plaintiff  in  error,  but  was  stopped  by  the  Court* 

^Arguments 
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Argmnenta  for  the  plaintiff  in  error :  178P. 

The  consideration  is  bad  in  law  on  two  grounds;  Isl,  it  is 
nugatory ;  and,  2diy,  it  is  against  the  policy  of  the  bankmpt  mgmnti 
laws.  As  to  the  first,  it  is  nugatory  in  this  respect;  the  de«  Wallace, 
fendant  derives  no  advantage  from  it,  either  to  himself,  or  his  '  ^"  Krror. 
friend  the  bankrupt.  The  object  was  to  save  the  bankrupt's 
credit,  and  to  stop  all  further  examination  :  but  the  defendant'sL 
promise  could  not  have  that  effect ;  for  the  creditors  were  not 
bound  by  the  forbearance  of  the  assignees,  and  they  might  have 
insisted  on  a  further  examination  of  the  bankrupt.  The  assignees 
had  DO  authority  to  enter  into  such  an  agreement.  They  can- 
not bind  the  creditors  in  any  respect  but  by  virtue  of  certain  acts 
of  parliament :  they  could  not  submit  matters  to  arbitration 
without  the  assistance  of  the  5  Geo.  2.  c.  30.  '  And  under  that 
statute  the  creditors  cannot  give  them  a  general  potter  to  carrj 
on  such  suits,  or  refer  such  matters  to  arbitration,  as  they  in 
their  discretion  shall  think  fit:  but  a  meeting  must  be  appointed 
to  consider  of  each  particular  suit,  or  each  particular  arbitration. 
Ex  parte  fFkitchurch^  1  Jtk.  91-  But  the  statute  5  Geo.  2. 
c.  .%•  takes  no  notice  of  such  a  case  as  the  present.  And 
even  though  a  meeting  had  been  called,  and  a  majority  of  the 
creditors  had  consented  to  the  agreement  in^  question,  still 
it  would  not  have  been  obligatory  on  the  defendant,  since  no 
consideration  passed  to  him.  In  Harxtyy.  Gibbons  {a)  where 
the  plaintiff  declared  that  he,  being  bailiff  to  J.  •$.  tbe  defend- 
ant, in  consideration  that  he  would  discbarge  him  of  20/.  due 
to  J,  S.,  promised  to  expend  40/.  in  repairing  a  barge  of  the 
plaintiff's ;  after  judgment  below  for  the  plaintiff,  this  Court 
reversed  it,  the  consideration  being  illegal  ;  for  the  plaintiff 
cannot  discharge  a  debt  due  to  his  master.  So,  in  this  case,  the 
assignees  could  not  discharge  this  right  of  examination  which 
the  creditors  had ;  therefore  the  consideration  is  illegal.  It  is 
no  answer  heye  to  say,  that  the  bankrupt  has  nol^been  examined; 
for  if  the  assignees  coukl  not  bind  the  creditors,  there  was  no 
conaideration  to  the  defendant  at  the  tine;  and  their  subse- 
quent conduct  cannot  alier  the  agreement.  This  is  like  a  case 
in  1  fio.  Jbr.  iSS,  pi*  29*  where  the  consideration,  that  the 
defendant  would  make  the  pkimiff  a  lessee  at  will,  was  held 
bady  becauat  he  might  immediately  afterwards  determine  it. 

(«)  S  Lrtf.  161. 

C  2  Secondly, 
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1789.        Secondly,  tbk  agreement  is  against  the  policy  of  the  bankrapt 

laws,  which  require  a  full  disclosure  of  the  bankrupt's  effects. 

^^wit  '''*"  disclosure  is  for  the  benefit  of  the  creditors  ;  therefore  the 
Wallace,  assignees  cannot  waive  it,  and  talse  the  security  of  a  stranger, 
in  Error.  Such  agreements  may  be  an  inlet  to  infinite  fraud  ;  the  assignees 
may  themselves  be  corrupt,  or  the  stranger  insolvent.  And  it 
may  not  only  be  prejudicial  to  the  creditors,  but  may  afford 
protection  to  offending  bankrupts.  The  assignees  are  culpable 
in  stopping  an  examination  on  such  grounds :  it  is  even  like 
compounding  felony.  The  law  attends  to  the  policy  of  all  con* 
^iderations.  Wagers  are  not  in  themselves  bad,  but  are  only  so 
on  account  of  the  impolicy  of  the  particular  wager.  So  money, 
which  was  paid  iu  order  to  obtain  a  bankrupt's  certificate,  was 
recovered  back,  because  it  was  against  the  policy  of  the  bankrupt 
laws.  Smith  v.  Bromley,  Dough  671.  n.  So  where  a  person 
promised  to  indemnify  a  gaoler  if  ,he  would  permit  a  prisoner  to 
escape  out  of  execution,  the  promise  was  held  to  be  void,  as 
being  against  the  policy  of  the  law,  not  because  it  was  against 
the  statute  ^3  Hen.  6.  c.  9.  Martin  v.  Blilhman,  Yelv.  197. 
Besides,  the  creditors  are  thereby  placed  under  greater  disadvan- 
tages than  they  would  otherwise  be;  for  they  are  more  likely  to 
come  at  the  true  state  of  the  bankrupt's  estate  by  examining  him 
upon  oath,  and  under  the  peril  of  his  life,  than  by  any  other  pre« 
carious  evidence  which  they  might  bring  forward  as  against  the 
defendant.  If  then  this  promise  be  against  the  policy  of  the 
bankrupt  laws,  it  cannot  be  enforced  in  a  court  of  law. 

Arguments  for  the  defendants  in  error: 

This  question  is  argued  as  if  the  consideration  were  bad  on  two 
grounds ;  1st,  that  it  is  nugatory ;  and,  ^dly,  that  it  is  against  tlie 
policy  of  the  bankrupt  laws.  As  to  the  first,  the  consideration  is 
supposed  to  be  bad,  because  it  is  not  beneficial  either  to  the  bank- 
rupt, on  whose  account  the  promise  was  made,  or  to  the  person 
making  it :  but  it  is  not  necessary  that  either  should  receive  any 
benefit  from  it.  If  it  M'ere  inconvenient  to  the  assignees,  or 
if  they  were  induced  to  forbear  to  do  an  act,  which  they  would 
otherwise  have  done,  it  is  a  sufficient  consideration.  But  it  is 
not  true  that  this  is  not  a  benefit  to  the  bankrupt  himself ; 
for  he  was  relieved  from  the  pain  of  a  public  exposure  m  his 
.  examination  before  the  creditors.  Where  forbearance  is  the 
consideration  for  a  prombe,  it  is  sufficient  if  it  be  inconvenient 

to 
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to  the  part;  making  it ;  as  a  forbearance  to  exercise  a  right  of        17B9* 

common^  even  though  the  party  had  no  cattle  to  put  in,  or  a         

waiver  of  any  advantage  even  for  a  day.    Though  the  forbearance       \i^t^nj 
ID  this  case  cannot  be  limited;  for  where  there  is  a  promise  of  ^Wallace, 
forbearance  without  timilationi  perpetual  forbearance  is  intended.      ^^  l^ror. 
]  Ro*  Abr,  45.    But  though  the  assignees  waived  the  benefit  of  a 
personal  examination  in  this  case,  they  reserved  every  other  mode 
of  obtaining  a  discovery  of  the  bankrupt's  effects.  This  is  not  like 
the  case  of  Martin  v.  Bliihman  (a),  where  money  was  paid  to 
procure  a  gaoler  to  discharge  his  prisoner  out  of  execution ;  be* 
cause  that  was  injurious  to  the  creditor :  but  this  is  beneficial  to 
the  creditors,  since  they  were  to  receive  the  whole  amount  of 
those  sums  for  which  the  bankrupt  had  not  accounted.    Neither 
is  it  similar  to  the  case  of  compounding  felony,  to  which  it  has 
been  compared,  unless  the  prevention  of  a  crime  be  like  the  con* 
cealment  of  one  when  committed.    Nor  can  this  case  be  affected 
by  that  ex  parte  Whitchurch  (ft),  where  it  was  held  that  the  cre- 
ditors cannot  give  a  general  power  to  compound  debts  :  for  this 
was  not  an  agreement  to  take  part  of  the  debt,  but  to  receive  the 
whole  without  abatement,  which  maybe  done  without  the  sanc- 
tion of  the  creditors.    The  second  objection  is  made  on  a  sup- 
position that  the  creditors  maj  be  injured  by  the  commissioners 
forbearing   to  examine  the   bankrupt  personally:  but  if  the 
amount  of  the  sums  received  by  the  bankrupt  can  be  discovered 
by  any  oiher  means, .this  objection  is  removed.    Now  the  declar- 
ation states,  that  the  bankrupt  had  received  '^  divers  sums  of 
"  money,  amounting  in  the  whole  to  a  large  sum  of  money,  to 
''  wit,  1000/."    This  then  is  a  charge  of  a  misapplication  of  a 
definite  sum.    The  all^ation  is,  not  that  he  was  required  to 
give  in  an  account  of  all  sums  which  he  was  supposed  to  have  re* 
ceived,  but  of  sums  which  he  had  actually  received.   Under  tliis 
allegation  evidence  might  have  been  given  of  specific  sums  re- 
ceived by  the  bankrupt ;  and,  as  this  is  after  verdict,  the  Court 
will  intend  every  thing  to  have  been  proved  to  support  it.    The 
argument  of  the  plaintiff  in  error  seems  to  proceed  on  an  idea 
that  the  assignees  waived  all   right  of  inquiry:  but  nothing 
more  than  the  viva  voce  examination  of  the  bankrupt  before 
the  commissioners  was  waived ;  for  he  is  still  open  to  inquiry  by 
a  bill  in  equity,  where  every  question^  and  under  the  same  penalty 

(a)  Yil9. 197.  <6)  1  Atk.  91. 

C  3  upon' 
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1789.        upon  concealment,  may  be  aslced,  as  on  a  parol  examination.  It 
'  has  also  been  argued,  that  the  assignees  had  no  power  lo  make 

ffr^nJ  *^'*  agreement,  because  they  were  acting  in  a  public  trust.  But 
Wallace,  their  duty  is  of  a  private  nature:  they  are  merely  trustees  for  the 
ill  Error.  benefit  of  the  creditors,  and  they  may  do  every  thing  for  the 
cestui  que  truU  which  he  himself  could  do.  And  as  this  agree- 
ment would  probably  promote  the  interest  of  the  creditors,  they 
"were  at  liberty  to  exercise  a  discretion  upon  that  probability. 
The  case  of  Smith  v.  Bromley  does  not  affect  this  question,  for 
there  the  promise  was  expressly  prohibited  by  statute. 

Lord  K  i:n  Y o  N,  Ch.  J . — The  question  is.  Whether  the  verdict 
can  be  sustained  on  the  promise  laid  in  the  declaration  ?  And 
I  am  clearly  of  opinion  that  it  cannot.  I  do  not  say  that  this  is 
nudum  pactum:  but  the  ground  on  which  I  found  my  judgment 
is  this ;  that  every  person,  who  in  consideration  of  some  advan- 
tage, either  to  hitnself  or  to  another,  promises  a  benefit,  roust 
have  the  power  of  conferring  that  benefit  up  to  the  extent  to 
which  that  benefit  professes  to  go;  and  that  not  only  in  fact, 
but  in  law.  Now  the  promise  made  by  the  assignees  in  this  case, 
which  was  the  consideration  of  the  dcifendant's  promise,  was  not 
in  their  power  to  perform ;  because  the  commissioners  had  ne- 
vertheless a  right  to  examine  the  bankrupt.  And  no  collusion 
of  the  assignees  could  deprive  the  creditors  of  the  right  of  examin- 
ation, which  the  commissioners  would  procure  them.  The 
assignees  did  not  stipulate  only  for  their  own  acts,  but  also  that 
the  commissioners  shuuld  forbear  to  examine  the  bankrupt;  but 
clearly  they  had  no  right  to  tie  up  the  hands  of  the  commissioners 
by  any  such  agreement.  And  if  any  proposal  of  that  sort  had 
been  made  to  the  commissioners,  they,  as  acting  in  a  public  duty, 
would  have  been  guilty  of  a  breach  of  that  duty  in  acceding  to 
it.  But  it  has  been  argued,  that  after  verdict  something  may 
be  intended  to  support  it :  but  I  do  not  see  what  we  could  pre- 
sume in  this  case  to  support  the  verdict.  It  is  impossible  to  say, 
that  the  bankrupt  had  only  received  a  certain  sum  ;  for  then  we 
must  suppose  that  the  plaintiffs  had  proved  a  negative.  If  they 
had  not'  precluded  themselves  from  any  further  examination, 
circumstances  might  have  led  to  suspect  that  further  sums  might 
have  been  discovered  on  a  future  examination.  Then  it  has  been 
said,  that  the  creditors  would  not  suffer  any  inconvenience  from 
this  agreement  not  to  examine  the  bankrupt,  because  by  another 
mode  of  examination,  by  a  bill  in  equity,  they  might  have  ob- 
tained 
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tained  a  full  disclosure.  But  tnj  experience  in  that  court -does 
not  suggest  the  possibility  of  filing  such  a  bill  in  equity :  and  if 
there  could  be  such  a  bill,  it  cannot  be  contended  that  an  answer 
to  a  J>ill  in  Chancery  is  as  likely  a  mode  of  obtaining  a  discovery 
as  a  vita  voce  examination  before  (he  commissioners.  But  the 
principal  objection  to  the  consideration  of  this  promise  is,  that 
it  is  contrary  to  ihe  policy  of  the  bankrupt  laws.  These  laws, 
which  have  been  revised  and  corrected  as  much  as  human  wisdom 
will  permit,  have  pointed  out  certain  modes  of  examination, 
which  the  Legislature  has  entrusted  to  certain  persons  acting 
for  the  benefit  of  the  creditors ;  all  which  might  be  put  an  end 
to  by  an  agreement  of  this  sort,  and  without  the  consent  of  the 
commissioners  or  the  creditors  at  large.  Therefore  1  am  clearly 
of  opinion,  that  the  consideration  which  was  held  out  to  the  de« 
fendant  below,  was  such  as  the  plaintiffs  had  no  power  to  offer. 
If  the  creditors  indeed  had  been  called  together,  and  they  had 
consented  to  the  agreement,  that  might  perhaps  have  altered  the 
case :  but  they  must  have  been  convened  by  an  advertisement  in 
the  public  papers  for  that  particular  purpose ;  for  it  was  repeat- 
edly determined  by  Lord  Hardwicke,  that  a  general  power  given 
to  the  assignees  to  compound  debts,  was  not  sufficient,  but  the 
creditors  must  be  called  together  to  consider  of  each  particular 
case. 

AsHHURST,  J. — In  order  to  found. a  consideration  for  a  pro* 
mise,  ii  is  necessary  that  the  party  by  whom  the  promise  is  made 
should  have  the' power  of  carrying  it  into  effect;  and,  secondly, 
that  the  thing  to  be  done  should  iu  itself  be  legal.  Now  it 
seems  to  me,  that  the  consideration  for  this  promise  is  void  on 
both  these  grounds.  The  assignees  have  no  right  to  controul 
the  discretion  of  the  commissioners  ;  and  it  would  be  eriminal 
iti  them  to  enter  into  such  an  agreement ;  because  it  ia  their 
duty  to  examine  the  bankrupt  fully,  and  the  jcredi tors  may  call 
on  tbem  to  perform  it.  And,  for  the  same  reason,  the  thing  to 
be  done  is  also  illegal.  The  examination  of  the  bankrupt  on 
oath  is  a  security  which  the  Legislature  has  given  for  the  benefit 
of  the  creditors  ;  and  therefore,  even  if  the  commissioners  had 
joiaed  in  this  agreement,  that  would  not  have  bound  the  cre- 
ditors. And  it  wotild  be  highly  inconvenient  if  the  personal 
examination  of  the  bankrupt  were  to  be  dispensed  with,  because 
no  other  examination  wotild  be  so  satisfactory  as  that  which  is 
given  under  so  severe  a  sanction.    But  it  has  been  said,  that 

C  4  such 
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1 7S9*        such  an  agreement  as  the  present  is  not  prejudicial  to  the  cre« 

' ditors;  because^  so  far  from  compounding,  it  is  an  agreement 

tigainH        to  pay  the  whole  debt :  but  that  is  begging  the  question;  for 
Wallace,    if  the  bankrupt  had  been  examined^  something  might  have  ap- 
m  Lrror.      peared  which  is  now  concealed,  and  that  what  the  assignees  con- 
sidered to  be  the  whole  debt,  in  truth  was  not  so ;  in  which  case, 
the  agreement  would  have  amounted  to  a  compounding  of  tlie 
debty  which  thej  cannot  do  without  the  consent  of  all  the  cre- 
ditors. However  we  are  not  to  argue  froni  particular  cases,  but 
from  principles  of  general  convenien<;e ;  and  this  certainly  might 
be  made  a  colour  for  fraud.    Then  it  was  said,  that  it  must  now 
be  taken,  after  verdict,  that  the  sum  for  which  the  bankrupt  had 
not  accounted,  was  ascertained :  but  the  contrary  is  rather  to  be 
inferred  \  because  the  declaration  states,  that  there  were  large 
sums  which  the  bankrupt  had  not  accounted  for,  and  that  the 
assignees  were  proceeding  to  examine  him,  which  could  not  have 
been  necessary  if  the  sum  had  been  already  known.    Therefore, 
pn  the  whole,  I  think  the  consideration  for  making  the  promise 
is  void,  as  it  may  eventually  be  a  fraud  on  the  creditors,  as  it 
would  be  setting  a  bad  precedent,  of  which  a  corrupt  and  im- 
proper use  may  be  made  in  future,  and  as  it  may  be  a  fraud  on 
the  bankrupt  laws  in  general. 

BuLLER,  J. — ^The  first  ground  of  objection  which  has  been 
taken  is,  that  the  consideration  for  the  promise  is  not  sufficient 
to  sustain  it  at  common  law.  Now  so  far  the  argument  for  the 
defendants  .is  well  founded,  that,  by  the  rules  of  the  common 
law,  if  there  be  a  benefit  to  be  derived  to  the  defendant,  or  an 
advantage  to  the  plaintiff,  that  is  a  suflicient  consideration  for 
a  promise.  But  that  is  perfectly  immaterial  in  the  present  case. 
The  real  objections  to  this  action  are ;  first,  that  the  consider- 
ation for  this  promise  is  void,  as  being  contrary  to  the  spirit  of 
the  bankrupt  laws ;  and,  Sdly,  that  it  is  void,  as  the  promise 
was  obtained  by  the  assignees,  who  had  a  power  over  the  plain- 
tiff*  in  error,  whose  friendship  for  the  bankrupt  was  worked 
upon,  so  that  the  contracting  parties  were  not  upon  equal  terms. 
Both  these  objections  apply  strongly  against  the  present  action.' 
As  to  the  first;  the  Legislature  has  anxiously  provided,  that  the 
creditors  shall  have  the  full  examination  of  the  bankrupt  as  to 
the  state  of  his  effects,  and  the  disposition  of  them.  By  the 
5  Geo.  2.  €.  SO.  the  bankrupt  is  bound  to  give  that  satisfaction ; 
^nd  there  are  other  parts  of  that  act  material  to  be  attended  to 

in 
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in  this  case.     The  twelfth  section  provides,  that  the  bankrupt        1789- 

shall  not  be  entitled  to  a  certificate  in  certain  cases,  if  he  has      ^, 

•  Nbsot 

given  100/.  to  any  child  in  marriage,  without  having  sufficient   .    «^tVtff 

at  that  time  to  pay  his  creditors;  or  if  he  has  gamed  to  a  cer-  Wallace, 
tain  amount ;  or  lost  100/.  by  any  stock-transactions.  Now  *"  Error, 
suppose  in  this  case  that  the  bankrupt  came  within  any  of  these 
provisions,  it  cannot  be  permitted  to  the  assignees,  or  to  a  friend 
of  the  bankrupt,  to  protect  him  from  that  inquiry,  and  to  im- 
pose on  the  great  seal  in  obtaining  his  certificate  under  circum- 
stances which  the  legislature  has  said  shall  preclude  him.  On 
this  record  the  Court  cannot  see  what  the  real  situation  of  the 
bankrupt  was,  but  only  that  great  pains  have  been  taken  to  con- 
ceal it.  This  is  therefore  contrary  to  the  policy  of  the  bank- 
rapt  laws.  Then,  if  the  situation  of  the  contracting  parties 
be  considered,  the  cases  of  Smith  and  Bromlet/  (a),  and  Coekshot 
v.  Bennett  (fi),  go  the  length  of  determining  that  this  action 
cannot  be  maintained  ;  for  the  parties  to  the  contract  were  not 
upon  an  equality.  One  person  shall  «ot  have  it  in  his  power  to 
take  an  undue  advantage  of  another  who  is  actuated  by  motives 
of  friendship,  and  who  therefore  cannot  resist  the  temptation  laid 
in  his  way.  On  both  these  grounds,  I  am  of  opinion  that  this 
action  cannot  be  sustained.  Then  it  remains  to  be  considered, 
whether  any  thing  can  be  intended  after  verdict  to  support  this 
promise.  It  has  been  said  by  the  counsel  for  the  defendants  in 
error,  that  the  creditors  cannot  possibly  suffer  by  this  agreement^ 
because  they  must  be  taken  to  have  received  all  that  was  due 
from  the  bankrupt :  but  it  appears  that  the  sum  was  not  ascer- 
tained, nor  could  it  be  without  the  personal  examination  of  the 
bankrupt.  The  promise  then  amounts  only  to  this,  that  if  the 
assignees  would  screen  the  bankrupt  from  any  examination,  he 
would  pay  whatever  they  could  prove  to  be  due,  when  no  means 
were  left  by  which  the  amount  could  be  proved.  According  to 
a  note  which  I  have  seen  of  what  passed  in  the  Court  of  Com- 
mon Pleas,  there  was  another  ground  for  their  determination : 
namely,  that,  after  verdict,  the  Court  might  intend  that  this 
agreement  was  made  with  the  consent  of  all  the  creditors.  But 
I  doubt  whether,  even  if  that  had  been  so  stated,  it  would  have 
aupported  the  promise  in  point  of  law :  but  I  do  not  think  it 
can  be  intended.    After  verdict  every  thing  shall  be  intendecl 

(m)  DwgU  eri.  n.  (6)  ^alf,  %  ?ol.  763« 

which 
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1789.        which  the  allegations  of  the  record  require  to  be  proved,  but 

there  is  nothing  on  this  record  which  imports  such  a  consent* 
turaitut  Grosb,  J. — Two  objections  have  been  taken  to  this  record  ; 

Wallace,  1st,  that  the  promise  is  nudum  pactum;  and,  Sdly,  that  the 
w  Error,  agreement  is  contrary  to  the  policy  of  the  bankrupt  laws.  I 
purposely  avoid  saying  any  thing  on  the  first  point,  because  it  ia 
more  material  to  the  public  that  this  should  be  determined 
on  the  second  broad  ground,  which,  if  not  tenable,  one  of  the 
great  objects  of  the  bankrupt  laws  would  be  defeated.  Now 
It  is  only  necessary  to  read  the  record  in  order  to  see  that  this 
promise  cannot  be  maintained.  The  declaration,  after  stating 
all  the  proceedings,  and  that  the  bankrupt,  on  his  last  examin- 
ation, was  charged  with  having  receifed  divers  sums  of  money 
which  he  had  not  accounted  for,  and  that  the  commissioncfs 
were  about  to  examine  him  as  to  those  sums,  slates,  that  in 
consideration  that  the  as^gnees  would  forbear  to  examine  him 
concerning  the  sums  which  he  had  not  accounted  for,  and  m 
what  manner  he  had  disposed  of  the  same,  the  defendant  promised 
to  pay  such  sums  as  he  had  received  and  had  not  accounted  for. 
Then  consider  the  consequence  of  this  promise  as  to  one  of  the 
chief  statutes  respecting  bankrupts.  The  first  section  of  the 
5  Geo.  2.  c.  SO.  requires  that  the  bankrupt  shall,  in  Ms  examin- 
ation, disclose  all  his  personal  and  real  estate,  and  how  he  has 
disposed  of  it,  except  in  two  particular  instances.  The  obvious 
purposes  of  that  clause  are,  first,  that  the  creditors  shall  have  the 
full  benefit  of  all  the  property  which  belonged  to  the  bankrupt; 
and  next,  that  they  may  see  whether  the  bankrupt  is  a  proper 
object  of  the  twelfth  section  of  that  act,  which  enacts.  That 
persons  who  have  lost  certain  sums  by  gaming,  ^c.  shall  not  be 
entitled  to  a  certificate.  Therefore  it  is  the  duty  of  the  com* 
jnissioners  and  the  assignees  to  inquire  into  these  facts ;  for  if, 
on  such  examination,  they  should  discover  that  the  bankrupt  has 
disposed  of  his  property  by  gaming,  or  by  any  of  the  modes  there 
specified,  he  is  not  such  a  person  as  the  legisbture  intended 
should  have  the  benefit  of  that  statute.  Then  this  promise  was 
to  induce  the  assignees  and  the  commissioners  to  forbear  doing 
their  duty.  With  respect  to  the  groimd  on  which  the  court  of 
Common  Pleas  went,  namely,  that,  after  verdict,  it  might  be 
intended  that  the  agreement  was  made  with  the  consent  of  the 
creditors ;  I  think  w«  cannot  intend  it  from  any  thing  which  is 
slated  on  the  record.    But  even  if  such  consent  had  appeared,  1 

am 
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am  of  opintoii  that  they  could  not  have  stopped  the  examiDation 
of  the  bankrupt;  because  the  public,  as  well  as  the  creditors, 
have  a  right  to  know  how  the  bankrupt  has  disposed  of  his  pro- 
perty. The  creditors  are  only  interested  as  far  as  respects  the 
payment  of  their  debts  ;  but  the  public  are  interested  in  know* 
log  whether  the  bankrupt  ought  to  be  restored  to  his  former 
credit  by  obtaining  his  certificate.  It  has  been  contended,  that 
the  creditors  are  not  injured  by  this  agreement;  but  it  is  a  de- 
triment to  the  public,  which  is  a  matter  of  greater  importance. 
And  the  principle  of  the  case  cited  from  Yelvtrton  applies 
strongly  to  the  present:  th%t  was  a  bribe  to  induce  a  gaoler  to 
act  contrary  to  liis  dut jr ;  and  (his  may  be  a  bribe  to  the  assig- 
nees to  forbear  doing  their  duty.  But  the  principal  objection 
which  I  make  to  this  action  is,  the  injury  to  the  public  in  per- 
mitting this  kind  of  agreement  to  prevent  the  examination  by 
the  commissioners :  and  if  this  action  could  be  maintained,  it 
would  repeal  many  of  the  salutaiy  provisions  of  the  statute  of 
b  Geo.  2.  c.  SO.  Judgment  reversed  (<t). 

(a)  Vi<L  Kaye  v.  BoHom,  post.  6  vol.  134. ;  where  it  was  held,  that  a  coTenant 
by  a  friend  of  a  bankrupt  to  pay  all  the  creditors  thetr  fall  debt«,  mcoDtfideration 
that  they  wonid  not  proceed  any  farther  under  the  commusion,  was  good  in  law. 


1789. 
Nerot 

Wallace, 
in  Error. 


Bent  against  Baker  and  Another.     In  Error. 


TW€si{ay, 
Jem.  27th. 


THIS  was  an  action  of  as$ung>sU  on  a  policy  of  assurance  A  broker,  who 
brotight  in  the  court  of  Common  Pleas,  to  which  the  de-  p^!^  ofi^uIL 
fendant  pleaded  the  general  issue.    At  the  trial  before  Lord  ance'after  getl 
Loughborough  at  the  Guildhall  Sittings,  the  counsel  for  the  de-  wn^tten  by^ 
feudant  below  produced  one  George  Bowden  an  insurance  broker  others,  it  a 
as  a  witness,  to  prove  circumstances  tending  to  shew  that  the  nessfor  the  de^ 

under-writers  on  the  same  policy  were  not  liable  to  pay  the  Pendant  in  an 
1  •      .    .  •  1    .1       •  1       J  I-         action  aijamst 

loss;  who  bemg  sworn  said,  that  he  was  employed  as  a  policy-  any  of  those 

broker  by  the  plaintiffs  to  procure  the  policy  of  assurance  in  the  JJ***\^fo^ 
declsiration  mentioned  to  be  subscribed  by  the  defendant  and  the  iiini.  And  if  he 
several  other  persons  whose  names  are  subscribed -thereto  as  cJ^tributeto*^ 
assurers.  And  that  he,  as  such  policy-broker,  procured  the  the  defendant's 
same  to  be  subscribed  by  the  defendant  as  ^n  assurer  for  100/.  ^*^VSnde'^ 
pending  against  himself  on  the  same  policy,  and  has  joined  as  a  plaintiff  in  a  bill  in  equity  fdr  a 
discovery,  the  objections  arising  from  these  circumstances  may  be  removed  by  the  defendant'i  re- 
leasing lum  from  any  contribation  to  the  «osts  in  law  or  in  equity ;  and  by  an  oSer,  by  himself 
and  the  defendant,  to  pay  the  costs  m  eanity,  and  to  dismiss  the  bill  as  to  them.  In  general,  a 
penon  is  a  competent  witness,  unless  he  be  interested  in  the  event  of  the  suit;  and  in  some  cases 
e?eQ  an  interested  perMn  is  a  competent  witness,  from  necessity.  [7  T.  R»  CO.— 601 .  4  East, 
182.572.    2H.B1.590.    5Esp.99.    1M.&S.9.    4  Taunt,  869.] 

in 
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1789.       in  such  manner  as  in  the  declaration  is  in  that  behalf  mentioned ; 
and  that  he  within  the  space  of  one  hour  after  the  said  policy 
had  been  so  subscribed  by  the  defendant,  and  the  other  persons 
JBakbr,      whose  names  are  subscribed  thereto  prior  to  the  witness,  sub- 
in  £rror«      scribed  the  same  policy  for  the  sum  of  9,00L  and  became  an 
assurer  to  the  said  Peter  Baker  and  John  Dawson;  and  (hat  an 
action  had  been  commenced  against  him  at  the  suit  of  the  plain« 
tiffs,  and  was  then  depending  in  bis  majesty's  court  of  the  Bench 
at  fVestmiaster,  as  such  assurer  for  the  said  200/.  for  and  in  re- 
spect of  the  said  loss  alleged  in  the  declaration  ;  and  in  which 
action  the  same  question  was  depending  as  in  this  action  against 
the  defendant;  and  (hat  he  expects  to  contribute  to  the  expence 
of  defending  this  action  against  the  defendant.     And  also,  that 
he,  together  with  the  defendant  and  several  other  under-writers 
upon  the  same  policy,  had  filed  a  bill  in  equity  in  the  court  of 
Exchequer  against  the  plaintiffs,  for  a  discovery  of  divers  matters 
respecting  the  policy  and  assurance,  for  the  purpose  of  avoiding 
the  same,  and  also  praying  to  be  relieved  against  the  saine; 
which  bill  in  equity  was  then  depending  in  the  court  of  Ex- 
chequer.   And  thereupon  the  counsel  for  the  plaintiffs,  on  behalf 
of  the  plaintiffs,  did  then  and  there,  beforethe  said  Chief  Justice, 
object  to  the  admission  of  the  said  George  Bowden  as  a  witness ; 
and  did  then  and  there  insist,  that  he  was  not  a  competent  wit- 
ness on  behalf  of  the  said  defendant  upon  the  issue  joined  between 
the  said  parties ;  whereupon  the  said  defendant  and  his  attorney 
produced  a  release  duly  executed  by  them  to  the  said  George 
Bowden,  of  all  demands  for  any  proportion  or  contribution  of 
any  costs,  either  at  law  or  in  equity^  to  be  paid  by  him  the  said 
George  Bowden ;  and  it  was  then  and  there  offered,  on  the  be- 
half of  the  defendant  and  the  witness,  by  their  attorney,  to  pay 
to  the  plaintiffs  the  costs  of  (he  suit  in  equity,  and  that  they 
would/ at  their  own  expence,  procure  the  bill  in  equity  to  be 
dismissed  as  to  them  ;  but  which  offer  the  said  plaintiffs  did  not 
accept,  alleging  that  the  said  suit    was  still  depending,    and 
there  were  other  plaintiffs  therein  besides  the  defendant  and 
George  Bowden;  whereupon  the  said  Chief  Justice  did  then  and 
there  refuse  to  admit  the  evidence  of  the  said  George  Bowden 
so  offered  as  aforesaid.     And  the  counsel  for  the  defendant 
then  excepted  to  the  opinion  of  the  Chief  Justice;  insisting  that 
the  said  George  Bowden  was  a  competent  witness  for  the  defend- 
ant touching  the  matters  in  question*    The  whole  of  this  pro- 
ceeding appeared  on  the  bill  of  exceptions,  which  was  tendered 

to 
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to  and  signed  by  Lord  Ijoughborough.    And  it  having  been  re- 
moved into  this  court  by  a  writ  of  error,  and  errors  assigned,  it 
was  now  argued  by  Chambre  for  the  plaintiff  in  errori  aiid  fVood 
for  the  defendants. 
Arguments  for  the  plaintiff  in  error : 
There  seemed  to  be  three  objections  to  the  competency  of  the 
witness :  1  st.  That  he  had  a  direct  interest  in  the  suit,  inasmuch  as 
he  expected  to  contribute  to  the  costs  of  it.    2dly,  That  he  had 
an  interest  in  the  question  put  to  him,  as  being  an  under- writer  on 
the  same  policy.    3dly,  That  he  had  a  collateral  interest,  arising 
from    his   being  a  party  to  a  suit  in  equity  which  might  be 
affected   by   the  decision  of  this  suit.     In  answer  to  the  first : 
primA  facie  every  witness  must  be  taken  to  be  competent  till  the 
contrary  appears ;  the  plaintiff  therefore  should  have  shewn  some 
fact  in  this  case  4o  disqualify  the  witness.    It  should  have  been 
stated^  that  the  witness  was  under  some  engagement  to  contribute 
to.  the  costs ;  whereas  it  only  appears  that  he  expected  so  to  do, 
which  may  mean  a  voluntary  act.    But  even  if  there  were  any 
objection  on  this  head,  it  was  entirely  cured  by  the  release  which 
was  executed  by  both  the  defendant  in  the  action  and  his  at« 
tomey.     As  to  the  second  objection ;  the  general  rule  appears, 
from  R.  v.  Bray  (a),  and  Abrahams  v.  Bunn  (6),  to  be,  that  a 
witness  is  competent  unless  he  has  an  interest  in  the  event  of  the 
suit;  though  there  are  indeed  exceptions  to  that  rule,  one  of 
which  is  supposed  to  be,  that  of  an  under-writer  on  .the  same 
policy  in  any  action  brought  on  that  policy.    But  it  is  not  neces- 
sary to  contend  here  that  this  is  not  an  exception  to  the  rule, 
because  it  does  not  apply  to  this  witness.   He  was  not  originally 
an  under-writer  on  the  policy  for  himself,  but  acted  as  agent 
for  the  persons  for  whom  the  policy  was  effected.    And  when 
he  had  discharged  his  duty  as  agent,  he  was  a  competent  wit- 
ness for  each  party ;  then  he  could  not  by  any  act  of  his  own 
divest  the  parties  of  that  right  which  they  had  in  his  testimony; 
still  Jess  could  he  do  this  by  any  act  in  concurrence  with  the 
assured  themselves.    In  some  cases,  even  though  a  person  has 
an  immediate  interest  in  the  suit,  he  must  be  admitted  a  witness 
from  necessity ;  as  where  an  agent  of  one  person  pays  money  to 
another,  the  agent  is  actually  interested  in  proving  the  payment, 
as  he  thereby  discharges  himself  to  his  principal.     And  the  ad- 
mission of  this  witness  will  not  be  productive  of  such  mischievous 
(a)  Rep.  Temp.  H^rd,  358.  (i)  4  Burr.  tS51. 

consequences 
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1789*        consequences  as  the  rejection  of  his  testimony ;  because,  in  coo- 

tracts  of  this  sorti'inuch  depends  on  the  representation  of  the 

1^^  broker.  The  third  objection  cannot  be  carried  farther  than  the 
Bakbr,  second,  because  it  arises  from  the  interest  which  he  had  acquired 
in  Error,  to  himself  by  improperly  subscribing  the  policy  after  he  had 
acted  as  an  agent  between  the  parties.  Besides,  it  has  been 
repeatedly  determined  that  it  must  be  a  direct,  and  not  a  conse-- 
quemtial  interest  only,  to  render  a  witness  incompetent.  Carter 
V.  Pearce,  ante,  1  vol.  163. ;  and  Bailey  v.  Wilson,  cited  in  J  bra* 
hams  V.  Bonn.  And  here  it  is  to  be  observed,  that  this  created 
no  interest  in  the  witness,  nor  even  any  bias  on  his  mind ;  for 
this  record  could  not  affect  the  suit  in  equity.  Here  too  the  bill 
in  equity  could  not  have  been  affected  by  this  verdict  as  against 
this  witness,  if  it  were  obtained  on  his  testimony  alone :  for  as 
no  man  can  recover  on  his  own  testimony,  the  court  of  equity 
would  oblige  him  to  make  out  his  case  on  other  evidence.  At  all 
events,  the  same  answer  may  be  given  to  this  as  to  the  first  ob- 
jection, that  it  was  done  away  by  the  offer  at  the  trial  to  dismiss 
the  bill  as  to  him,  and  to  pay  all  the  costs.  In  Ooodtitle  v.  Wei- 
ford(a),  where  the  devisee  in  remainder  of  a  copyhold  estate  was 
called  to  prove  the  amity  of  the  testatrix,  on  his  offering  to  re* 
lease  all  his  interest  to  the  heir  at  taw,  he  was  held  to  be  a  com- 
petent witness,  although  the  heir  at  law  refused  to  accept  the 
release. 

Arguments  for  the  defendants  in  error : 
^  IVhatever  inconvenience  may  arise  to  the  public  from 
brokers  under-writing  policies  of  insurance  in  their  own  names, 
it  must  be  remedied  by  the  Legislature:  but  the  established  rules 
of  evidence  cannot  be  broken.  Though  Bmdeh  might  possibly 
have  been  a  competent  witness  to  some  purposes,  e.  g.  to  prove 
the  subscription  of  any  under-writery  because  he  would  speak 
to  that  fact  merely  in  hb  character  of  agent,  yet  he  was  ineom- 
petent  for  the  purpose  for  which  he  was  called,  namely,  to  prove 
something  in  whifch  he  was  equally  interested  with  all  the  other 
under-writers.  That  interest  was  a  hui  (Objection  to  hi»  teati- 
mony;  and  the  Court  will  be  the  less  inclined  to  over-mie  thia 
objection,  beoaase  it  was  in  the  witnesses  power  to  have  removi^ 
his  iBCompeteacy  hf  paying  his  subscription.  It  was  expressly 
determined  in  Ridoui  v.  JoAaseit  (i%  that  one  uader-wvicer  caa- 
not  be  a  witness  in  an  action  between  other  parties  on  the  saoM 

(a)  Dwgh  134.       (6)  Mil,  N.P.  285.  Ist  eil,  bat  onutttd  in  the  94. 

policy. 
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policy.    That  rule  has  constantly  prevailed  since ;  and  it  shews, 
that  if  the  witness  be  interested  in  the  queUion  pnt  to  him,  it  is 
the  same  objection  as  if  he  were  intei:ested  b  the  eoeiif  of  ^Ae  f  trtV* 
There  is  also  another  rule  which  would  defeat  the  evidence  of 
this  witness,  that  a  party  shall  not  be  permitted  to  give  testimony 
to  avoid  an   instrument  which  he  himself  has  executed.    This 
was  ruled  in  Walton  v.  SheUjf{a)i  where  the  witness  was  even 
called  to  speak  against  his  own  interest ;  and  there  the  rule 
respecting  under-writers  was  recognised.    As  to  the  interest 
which  it  IS  contended  the  oiher  under-writers  had  acquired  in 
Bowden'B  testimony;  that  argument  is  entitled  to  little  consider^ 
ation,  for  they  must  be  all  taken  to  have  subscribed  at  the  same 
time ;  and  the  risk  and  the  interest  of  the  parties  are  the  same. 
And  if  the  plaintiff's  argument  were  to  hold,  it  would  become  ne- 
cessary to  consider  at  what  time  the  witness  became  interested : 
but  it  has  always  been  held  to  be  a  sufficient  obfection  to  a  wit- 
ness, that  he  is  interested  at  the  time  of  the  trial.     Otherwise 
the  same  argument  would  also  epply  to  the  case  of  commoners ; 
and  if  one  purchased  his  right  of  common  a  short  time  previous 
to  the  trial,  he  might  be  examined  to  any  matter  that  aros^  before 
he  became  interested ;  since  it  might  equally  be  said,  that  the 
other  commoners  had  acquired  a  right  in  his  testimony,   of 
which  he  could  not  deprive  them  by  becoming  a  commoner 
himself.    As  to  the  case  of  Barlow  v.  FowiU(b),  where  Holi^ 
Cfa.  J.  ruled,  that  a  person  who  made  himself  a  party  in  interest 
after  a  plaintiff  or  defendant  'had  an  interest  in  his  testimony, 
could  not  deprive  them  of  the  benefit  of  his  testimony,  as  if  he 
be  a  witness  of  a  wager,  and  afterwards  bet  on  the  same  matter  t 
that  only  shews  that,  after  the  wager,  he  is  a  competent  witness 
to  prove  the  contract  itself,  but  nothing  more,    for  in  jRrscoifS 
V.  JVilHams  (c),   which  was  an  action  for  money  had  and  re- 
ceived against  the  defendant,  in  whose  hands'  a  wager  had  been 
deposited  by  the  plaintiff  and  another,  it  was  held,  that  a  person 
wha  laid  the  same  wager  was  not  a  competent  witness  for  the 
party  on  whose  side  he  betted.    Now  a  policy  of  aasnrance  may 
be  considered  as  analagous  to  a  wager,  and  each  wider- writer  has 
the  sane  sort  of  interest  which  the  better  has  in  the  case  of  a  wager. 
Chambre,  in  reply.  The  case  of  Walton  v.  Shelly  did  not  esta- 
blish ns  a  general  position,'  that  in  no  case  can  a  witness  be  called 
to  invahdate  an  instrument  which  he  himself  has  signed ;  for 

(4)  jinity  1  vol  996.       (h)  Skin.  586.  Butt.  N.  P.  990.        («)  S  Lev.  ]5f . 

in 


17S9. 
Bent 

Baksb« 
in  Error* 


34  ,   CASES  IN  HILARY  TERM 

1789*       in  a  case  which  happened  soon  afterwards  at  the  sittings,  But^ 

ler,  J.  held,  that  the  rule  only  extended  to  such  insimmenis  ««  art 

'  t^^ntt  f^o^iMe;  so  that  it  does  not  apply  to  a  case  like  the  present. 
Baker,  But  even  if  it  were  to  be  considered  as  a  general  rule,  still  ihe 
in  Error,  particular  .circumstances  of  this  case  furnish  an  exception  to  it. 
The  case  in  Levinz  is  contrary  to  universal  practice ;  and  is  an* 
swered  by  the  rule  laid  down  in  Skinner,  which  is  decisive  on 
this  head.  It  makes  no  difference  here  whether  the  objection 
to  this  witness  arises  from  his  being  interested  in  the  question,  or 
in  the  event  of  the  cause;  since  the  released  discharged  him  from 
every  interest  in  both.  Besides,  he  was  rejected  generally :  now 
if  he  were  competent  to  answer  an^  question,  there  must  be  judg* 
ment  for  the  plaintiff  in  error. 

Lord  Kbi^yon,  Ch.  J. — After  stating  the  case,  said,  the  ques- 
tion  is.  Whether,  under  all  these  circumstances,  Bowden  was  or 
was  not  a  competent  Mfitness?  I  premise  with  mentioning 
what  was  said  by  Lord  Mansfield  (a)  on  this  subject,  That ''  the 
''  old  cases  upon  the  competency  of  witnesses,  have  gone  upon 
<'  very  subtle  grounds.  But,  of  late  years,  the  Courts  have  en- 
*'  deavoured  as  far  as  possible,  consistent  with  those  authorities 
''  to  let  the  objection  goto  the  credit f  rather  than  to  the  compe-* 
''  teney  of  a  witness."  And  if  the  opinion  of  so  great  a  judge 
stood  in  need  of  any  support,  it  would  have  it  from  the  senti- 
ments of  Lord  Hardwicke,  in  the  case  of  King  v.  Aray  (6),  Who 
said,  that  whenever  a  question  of  this  sort  arose  on  which  a 
doubt  might  be  raised,  he  was  always  inclined  to  restrain  it  to 
the  credit,  rather  than  to  the  competency  of  the  witness,  mak- 
ing such  observations  to  the  jury  as  the  nature  of*  the  case  should 
require.  Now,  fortified  with  two  such  authorities  as  these,  I 
have  no  scruple  in  declaring  my  concurrence  that,  wherever 
there  are  not  apy  positive  rules  of  law  against  it,  it  is  better  to 
receive  the  evidence  of  the  witness,  making  neveitheless  such 
observations  on  the  credit  of  the  party  as  his  situation  requires* 
Then  it  is  to  be  considered.  What  is  the  question  put  to  a  wit- 
ness on  his  voir  dire  f  It  is.  Is  he  really  interested  in  the  cause  I 
Sometimes  indeed  the  counsel  enter  into  the  detail,  and  ask 
how  he  is  interested.  But  the  general  question  involves  in  it 
all  the  others,  and  amounts  to  this.  Whether  the  record  in  that 
cause  will  affect  his  interest  (c)?  Upon  that  ground  has  the 
case  of  commoners  proceeded :  it  is  very  probable  that  in  pre- 

(«)  Watm  T.  SheUfft  1  vol.  SCO.  (6)  Rep.  Temp.  Hard,  360. 

(0  Vide  Trdmciuy  v.  JIumUf  i  H.  BlRep.  C.  B.  308. 
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seripHve  lights  of  common,  other  persons  living  in  tbe  same  ma-         2789. 
nor  may  have  correspondent  rights:   yet,  unless  the  question         ^  — 
turns  on  a  custom  equally  beneficial  to  them  all,  the  testimony  of        Bent 
one  most  be  admitted  to  prove  his  neighbour's  right.    But  if  the      Bakba 
right  be  claimed  under  a  cifi^om  that  all  the  inhabitants  of  the      ^^  £rror. 
parish  shall  have  a  right  of  common,  all  those  who  fall  under 
that  description  are  interested,  because  the  verdict  in  that  cause 
may  afterwards  be  used  as  evidence  to  establish  the  same  right 
in  the  rest. 

Now  in  this  case,  the  objections  made  to  this  witness  are  re- 
solvable into  the  three  mentioned  by  the  plaintiff's  counsel. 
First,  that  be  had  a  direct  interest  in  the  suit.  It  is  true  that  he 
had  an  interest  when  he  came  into  court  to  give  his  evidence  by 
virtue  of  that  engagement  which  he  had  made :  but  the  bill  of 
exceptions  also  states  that  a  release  was  executed  to  him,  v.hich 
entirely  removed  that  objection.  The  next  objection  is,  that  the 
witness  was  party  to  a  suit  in  equity,  and  that  eventually  he 
might  be  liable  to  the  costs :  but  no  person  but  the  plaintiffs 
below  could  call  on  him  for  those  costs ;  tiow  the  defendant  be- 
low and  the  witness  offered  that  the  bill  should  be  dismissed  as 
to  them  at  their  own  costs,  which  however  was* refused:  but 
after  such  a  refusal,  neither  in  justice  or  common  sense  can  we 
suffer  those  parties  to  make  the  objection.  Then  the  remaining 
objection  is,  that  he  was  an  underwriter  on  the  same  policy.  I 
mast  acknowledge  that  there  have  been  various  opinions  upon 
this  subject,  and  that  it  is  impossible  to  reconcile  all  the  cases. 
Then  we  have  only  to  consider  what  are  the  principles  and  good 
sense  to  be  extracted  from  them  all.  I  think  the  principle  is  this; 
if  the  proceedings  in  the  cause  cannot  be  used  for  him,  he  is  a 
competent  witness,  although  he  may  entertain  wishes  upon  the 
subject,  for  that  only  goes  to  his  credit,  and  not  to  his  compe^ 
tency;  as  where  he  stands  in  tbe  same  situation  with  the  party 
for  whom  he  is  called  to  give  evidence,  there  is  no  doubt  but 
that  it  may  influence  his  testimony ;  or  where  a  father  is  giving 
evidence  for  the  son :  but  this  does  not  render  him  incompetent, 
and  such  drcumstances  are  always  open  to  observation.  So  here 
the  witness  might  have  had  his  wishes ;  his  situation  might  have 
created  an  influence  on  his  mind ;  but*  the  question  still  is, 
whether  he  was  a  competent  witness  ?  on  the  grounds  I  have 
already  stated,  I  think  he  was.  But  there  is  also  another  reason 
for  admitting  the  evidence  of  this  witness,  on  the  authority  of  the 
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case  ia  Skinner;  where  it  was  ruled  by  Lord  Cfa.  J.  HoUf  that 
where  a  person  made  himself  a  party  in  interest  after  a  plaintiff 
or  defendant  has  an  interest  ih  his  testimony,  he  may  not  by  this 
deprive 'the  plaintiff  or  defendant  of  the  benefit  of  his  teaiimony. 
Then  what  was  the  situation  of  tliese  parties  i  We  must  recol- 
lect that  the  broker,  who  effects  the  policy,  is  the  witness  whose 
testimony  must  be  resorted  to  by  both  parties  in  case  of  any  dis- 
pute. He  afterwards  signed  the  policy  himself,  which  be  could 
not  have  done  without  the  concurrence  of  the  assured  themselves, 
who  had  before  entered  into  the  contract  with  the  defendant  be- 
low through,  the  medium  of  this  broker ;  and  therefore  be  was 
to  be  deprived  of  the  benefit  of  his  witness  by  the  very  act  of  the 
plaintift  themselves  who  objected  to  his  testimony  at  tbe  trial. 
Then  it  has  been  said,  that  a  person  cannot  be  permitted  to  give 
evidence  to  invalidate  an  instrument  which  be  himself  has  exe- 
cuted: but  I  cannot  assent  to  that  as  a  general  proposition;  for 
I  remember  a  case  of  a  trial  at  the  bar  of  this  court  (a),  where  all 
the  subscribing  witnesses  to  Mr.  JoUiffes  will  were  permitted  to 
give  evidence  of  the  insanity  of  the  testator  at  the  time  of  making 
It.  Now  in  that  case  they  came  to  destroy. the  instrument  which 
they  had  attested ;  and  though  their  testimony  was  ultimately 
discredited,  yet  no  doubt  was  entertained  respecting  their  com- 
petency. I  therefore  entirely  agree  with  the  distinction  taken 
by  my  brother  Bullet,  that  where  a  person  has  signed  a  nego- 
tiable instrument,  he  shall  not  be  pei-mitted  to  invalidate  it  by 
his  testimony.  But  that  is  not  the  case  here.  However,  these 
are  only  the  small  points  in  the  cause.  And  I  again  recur  to 
that  which  is  the  principal  ground  of  my  opinion,  namely,  that 
the  witness  was  not  interested  iu  the  cause  then  depending, 
neither  could  the  verdict  by  any  possibility  be  produced  by  him 
in  any  subsequent  suit. 

AsHHURST,  J. — ^There  is  so  great  a  contradiction  in  decisions 
respecting  the  boundaries  of  evidence,  that  I  rather  choose  to 
give  my  opinion  on  the  particular  circumstances  of  this  case,  than 
to  lay  down  any  general  rule  on  the  subject.  The  witness  vrma 
called  to  prove  that  an  under-writer  on  the  same  policy  was  not 
liable.  Perhaps,  in  ordinary  cases,  one  under-writer  cannot  be 
examined  as  a  witness  for  or  against  another  on  the  same  policy  r 
but  the  particular  situation  in  which  this  witness  stood  makes  a 
great  difference ;  for  he  had  acted  as  the  broker^  and  could  not 

(«)  Xoioe  V.  J««{^«,  1 JEII.  A^.  365. 
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by  EDj  act  of  his  own  deprive  either  party  of  his  testimony  by 
his  afterwards  signing  the  policy.  From  the  nature  of  his  sitiia- 
tion  he  must  be  the  best  witness  for  many  purposes ;  and  if  he 
knew  of  any  previous  secret  circumstances  which  would  invali- 
date the  policy,  he  was  committing  a  fraud  on  the  rest  of  the 
under-writers.  ^  And  if  we  were  to  reject  the  testimony  of  this 
witness,  it  would  be  open  to  this  further  objection,  that  the  as* 
tured  might  collude  with  the  broker,  after  he  had  obtained  other 
subscriptions,  and  prevail  on  him  to  subscribe  the  same  policy,  in 
order  to  deprive  the  under-writers  of  the  benefit  of  his  evidence. 
BuLLBR,  J. — ^This  case  involves  in  it  the  question  which  has 
been  so  repeatedly  agitated  in  courts  of  law,  What  objections  go 
to  the  credit,  and  what  to  the  competenej/,  of  the  witness  ?  than 
which  no  question  is  more  perplexed.  1  believe  it  was  first  held 
in  Ridoui  v.  Johnson,  that  one  under-writer  cannot  be  a  witness 
for  another;  I  have  taken  great  pains  (though  without  success) 
to  get  the  real  statement  of  that  case,  because  it  may  perhaps 
have  been  determined  on  its  own  particular  circumstances. 
However,  in  consequence  of  that  determination,  judges  at  Uisi 
Priui  have  frequently  rejected  under-writers  as  witnesses ;  nor 
is  it  extraordinary  that  at  Niii  Prius  they  should  have  been 
guided  by  the  only  case  upon  the  subject,  without  much  examine 
ation  into  this  grounds  of  it.  But  it  is  necessary  now  to  decide 
the  question  in  a  more  solemn  manner.  With  regard  to  two  of 
the  objections  which  have  been  argued  at  the  bar,  they  are 
not  entitled  to  much  consideration.  The  first  of  them  is,  that 
the  witness  was  interested,  because  he  was  to  contribute  to  the 
costs :  the  release  is  a  clear  and  decisive  answer  to  that.  The 
other  is,  that  he  was  liable  to  pay  the  costs  in  tire  suit  in  equity; 
and  the  answer  to  that  is,  that  he  did  every  thing  which  he  could  to 
discharge  himself  from  that  objection,  by  oflfering  to  dismiss  his 
biU  at  his  own  costs.  The  case  of  GoodtiiU  v.  Weljord  (a)  sh6ws, 
that  if  a  person  who  is  tendered  as  a  witness  does  every  thmg  in 
his  power  to  get  rid  of  any  objection  to  his  testimony,  it  shall 
not  be  competent  to  the  other  party,  by  an  obstinate  refusal,  to 
prevent  his  being  examined.  Then  the  remaining  and  principal 
question  is,  Whether  this  witness,  having  subscribed  this  policy 
as  an^nder-writer,  has  thereby  rendered  himself  altogether  inr 
competent }  because,  if  he  were  competent  to  answer  awf  ques* 
tioBs,  be  ought  not  to  have  been  rejected  generally.    Then  we 
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must  see  whether,  on  this  record,  the  fact  to  which  he  was  re^ 
quired  to  speak  might  be  such  as  he  was  competent  to  answer. 
On  the  principle  of  necessity  alone  I  think  this  witness  ought  to 
have  been  received.  If  the  question  intended  to  be  put  to  him 
were  as  to  any  representation  made  by  him  to  the  under-writers 
at  the  time  of  subscribing,  he  must  be  admitted  as  a  witness 
from  necessity;  for  he  was  the  only  person  who  from  the  nature 
of  the  thing  could  speak  to  that  transaction,  and  as  such  the 
under-writers  had  a  right  to  call  on  him  for  his  testimony.  For 
it  is  scarcely  possible  that  that  which  he  alleged  to  the  under- 
writers when  they  subscribed  could  be  proved  by  any  other  per- 
flon.  Besides  it  is  admitted,  that  if  he  had  been  called  as  an 
agent,  he  might  have  been  examined :  now  non  constat  but  that 
was  the  case  here ;  and  as  he  was  rejected  generally,  the  judg- 
ment must  be  reversed.  On  the  general  ground,  w*hether  one 
under-writer  can  be  examined  for  another  who  has  subscribed 
the  same  policy,  I  incline  to  think  there  is  no  objection  to  his 
competency.  When  the  case  of  Walton  v.  Shelly  was  argued 
here,  I  looked  into  all  the  cases  on  the  subject,  and  particularly 
into  those  on  this  head.  The  Court,  in  that  case,  approved  of 
.  what  was  laid  down  by  Lord  Hardwicke  in  R,  v.  Bray,  that  it 
was  better  to  lean  against  objections  to  the  competency,  and  to 
let  them  go  to  the  credit  of  the  witness.  The  true  line  1  take 
to  be  this,  is  the  witness  to  gain  or  lose  by  the  event  of  the  cause'f 
Now  this  witness  could  not  gain  or  lose  by  the  event  of  this 
cause,  because  the  verdict  could  not  be  evidence  either  for  or 
against  him  in  any  other  suit.  This  has  been  likened  to  cases 
where  witnesses  have  been  rejected  on  the  ground,  that  they 
shall  not  be  permitted  to  invalidate  instruments  which  they 
themselves  have  signed :  but  the  ground  of  that  objection  is,  that 
it  is  holding  out  false  credit  to  the  world,  and  must  be  confined 
to  negotiable  instruments.  If  a  person  were  permitted  to  set 
aside  such  an  instrument,  it  would  enable  him  to  commit  a  fraud. 
But,  for  the  reasons  which  I  have  stated,  I  think  this  witness 
ought  to  have  been  received ;  the  consequence  of  which  is,  that' 
the  judgment  must  be  reversed,  and  a  venire  de  novo  must  bsue 
returnable  in  this  court. 

Grose,  J*— With  respect  to  the  general  question.  Whether 
the  witness's  being  interested  iu  the  question  put  to  him  sbalL 
render  him  incompetent,  as  virell  as  his  being  interested  in  the 
event  of  the  suit  9  1  think  it  is  better  tQ  narrow  the  objection  to 

those 
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those  cases  where  the  witness  is  interested  in  the  event  of  the        1769- 
cause.    So  much  has  already  been  said  on  this  subject,  that  I  am         " 
satisfied  with  declaring  my  assent  to  the  rule,  that,  unless  the        anUntt 
witness  be  interested  in  the  event  of  the  suit,  he  shall  be  admit-      Baker, 
ted,  except  in  those  exceptions  which  have  been  established  by      '°  £rror. 
solemn  decisions.     On  the  other  ground,  that  a  witness  ought  to 
be  received  from  necessity,  1  think  this  falls  within  the  case  cited 
of  a  ^vager;  and  whatever  may  have  been  said  in  the  case  in 
Levinz,  the  case  in  Skinner  is  a  clear  authority  to  the  general 
point.     And  that  I  find  has  been  since  adopted  in  another  case 
of  George  v.  Pearce,  before  Gould,  J.  who  held  that  it  was  no  - 
objection  to  the  competency  of  a  witness,  that  he  had  laid  a 
wager  on  the  event  of  the  cause:  and  that  convinces  me  that 
Mr.  J.  Gould  meant  to  follow  the  same  rule  which  had  been 
Isjd  down  by  Lord  Holt  in  the  case  in  Skinner.    So  that  the  rule 
is,  that  a  person,  in  whose  evidence  another  has  gained  an  in- 
terest, shall  not  by  his  own  act  deprive  the  other  of  the  benefit 
of  his  testimony.     Now,  in  this  case,  the  witness  was  the  broker 
who  effected  the  policy,  and  was  the  only' person  who  could' 
speak  to  many  facts  material  to  the  cause.    Therefore,  on  this 
as  well  as  on  the  other  ground,  I  tliink  he  ought  to  have  been 
admitted.  .  And  if  he  were  competent  to  answer  any  question, 
he  ought  not  (o  have  been  rejected. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Dand  agaiixst  Sexton.  jjT'^tb' 

THIS  was  an  action  of  trespass  vi  et  armis  for  beating  the  if  the  plaintiff 
plaintiff's  dog,  whereby  the  dog  was  hurt,  and  the  plaintiff  in  tirspass  vi 
lost  tlie  use  of  him.     The  defendant  pleaded  the  general  issue,  beating  the 
On  the  trfal  the  plaintiff  recovered  15.  damages;  and   Lord  piaintiff*s dog, 
Kenyan,  Ch.  J.  certified  under  the  43  Eliz.  c.  6.  that  the  da-  thaoioj.  the 
mases  were  under  40j.  judge  may  cer- 

2.      »      •  .  1       n^         i-  11  ■       •      tify  under  the 

Shepierd  moved  last  Term  for  a  rule  to  shew  cause  why  the  4S  £i.  c.  6.  to 

certificate  should  not  be  set  aside,  on  the  ground  that  the  statute  Pi^^^nt  his  re- 

.  covenng  more 

only  applied  to  those  actions  which  could  be  brought  hi  the  costs  than  dam- 
county  court,  and  that  of  course  it  did  not  extend  to  an  action  *^^ 
vi  et  armis.    And  a  case  of  Delamotte  v.  Dixon  (a)  was  cited,  in 

(a)  Sittings  after  Mkh.  tr  G.  S.  B.  R. 

D  3  which 
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1789-        inbich  Buller,  J.,  under  an  id«a  that  the  statute  had  been  under- 

stood  to  be  tlius  confined,  refused  to  grant  a  certificate. 

Dand  Lq^j  Kenyon,  Ch.  J. — It  seems  to  me  that  this  case  comes 

Sexton,  within  the  statute^  which  eiitends  to  all  personal  actions^  not 
being  for  any  title  of  lands,  nor  for  any  battery.  And,  on  the 
maxim  excepiio  probai  regulam,  it  includes  all  other  actions  vi  ci 
armis.  It  is  true  indeed  that  an  action  vi  et  armis  cannot  be 
brought,  in  a  county  court :  but  there  are  other  inferior  tourts 
'  which  by  charter  have  a  power  of  trying  actions  vi  et  armis. 
But,  as  some  of  the  judges  have  entertained  doubts  upon  the 
question,  take  a  rule  to  shew  cause. 

Cause  was  to  have  been  shewn  this  day,  but 
The  Court  were  extremely  clear,  on  the  authorities  of  Walker 
V.  Robinson  (a),  White  v.  Smith  (6),  and  Bartlel  v.  Robins  (c), 
that  the  statute  (d)  extended  to  the  present  ca^es ;  and  they 

Discharged  the  rule, 
(a)  1  WiU.  93.    2  Sir.  1232.  (6)  Cited  in  1  fViU,  94. 

(c)  2  trUi.  258. 

(d)  It  has  been  holden,  that  a  certificate  npon  tliis  statnte  may  be  granted  after 
tbe  trial  of  the  cause.  Holland  v.  Gore,  Tr,  92  Gto.  2.  C.  B.  Sojfer  on  CotU,  18. 


Thursdaifm 

Jan.  29ih.  ^Thc  Kis G ,against  Thomas  Forrest  apd  Others. 

The  pariah-  AN  appeal  was  made  to  the  quarter  sessions  Sf  Middlesex  by 

as  theoverseers  -^^  John  Abrahams  and  two  other  persons,  on  behalf  of  them- 

^^'^f'd  nuiv  'c'^^*  *"^  ^^^  "^^st  of  the  parishioners  of  Saint  Pancras,  against 

appeal  to  the  a  warrant  of  appointment  made  by  four  justices  of  Thomas  For- 

t^S*El!^^?.  ''^*'»  John  Pouell,  and  one  Jones,  to  be  overseers  of  the  poor  of 

against  the  ap-  that  parish  :  and  a  special  case  was  reserved  for  the  opinion  of 

^e)!!!^n.^  the  Court.    The  appellants  exhibited  their  petition  and  appeal, 

\¥here  aa  act  selling  forth  that  the  parishioners  of  St.  Pancras  had  always 

empowers  two  heen  accustomed  to  assemble  in  open  vestry  on  Tuesday  m  Easter 

jnsuces  of  the  -  ^eek,  in  pursuance  of  a  notice  given,  for  the  purpose  of  return* 

peace  to  exe-  .         '       "^  ,  .  ^    t       ..  T .  .      . 

cute  a  judicial  mg  proper  persons  to  the  magistrates  of  the  division,  to  be  by 

act,  they  must  |i,g|„  appointed  to  the  offices  of  church- wardens,  overseers,  and 

meet  and  exe* 

cote  it  togeth-  constables.    That  there  being  three  divisions,  with  a  separate 


M  appoSit^^"  overseer  for  ench,  and  two  or  more  persons  having  always  been 
ment  of  over-  nominated  for  each  division,  the  parishioners  had  always  pro- 
K?c.  tl^i^^  cecded  to  make  their  election  by  voting;  and  on  a  return  being 
by  two  justices  made  by  the  vestry-clerk  of  the  proceeding^  to  the  magislrates/- 

bad.   [2  East  244.] 

they 
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tliey  bad  invariably  appointed  such  pereons  as  had  the  ma-        1789* 
jorily  of  votes.  That  on  Tuesday  in  last  Easter  week,  a  number    rp."^ 
of  parishioners  attended,  and  six  persons  were  put  in  nomination        agmnsi 
for  the  office  of  overseer  for  the  ensuing  year :  that  there  ap-     Forrest 
peared  for  one  Hall  136,  for  Young  118,  for  Forresi  94,  and   "^  ^^^*"* 
for  Powell,  79  votes;  yet  Jacob  Leroux,  Esq.  an  acting  magis-  ^'f,^^^  -/#«•?-    . 
trate  in  that  parish,  who  attended  the  vestry  and  voted,  without  ^j^  ^   -  /j 
waiting  for  ihe  return,  signed  a  warrant  appointing  the  said 
Forrest  and  Powell,  together  with  one  Jones,  overseers  for  the 
ensuing  year;  and  then  sent  such  warrant  to  three  other  justices, 
that  they  might  sign  it;  and  who  separately  signed  the  same  at 
their  respective  houses.   That  the  appointment  so  made  in  fa- 
vour of  the  persons  in  the  minority,  being  in  direct  opposition 
to  the  usual  custom  in  the  parish,  and  without  any  cause,  inas- 
much as  Hall  and  Young-  were  in  every  respect  eligible  to  the 
officjB ;  and  the  warrant  being  also  illegally  sigued ;  the  peti- 
tioners conceived  themselves  aggrieved. 

On  hearing  the  appeal,  it  was  objected  by  the  respondents, 
that  no  such  appeal  from  parishioners,  not  included  in  the  ap- 
pointment, lay;  which  objection  was  over^ruled.  It  was  ad- 
mitted by  the  respood^ts,  that  the  warrant  was  signed  by  one 
of  the  justices,  and  then  sent  by  him  to  the  three  other  justices, 
who  separately  signed  the  same  at  their  respective  houses ;  and 
that  no  two  of  them  had  signed  it  in  the  presence  of  each  other. 
Whereupon  the  court  of  sessions  vacated  the  order  of  the  said 
justices. 

A  rule  having  been  obtained  to  shew  cause  why  the  order  of 
sessions  should  not  be  quashed, 

Erskine  and  Marry  at  were  now  proceeding  to  shew  cause  in 
support  oT  the  order  of  sessions,  but  were  stopped  by  the  Court. 

Fielding  and  Garrow,  contra,  abandoned  the  question  relauve 
to  the  usage  which  was  stated  in  the  case,  because  it  was  in  di- 
rect opposition  to  the  43  Eliz.  c.  2.  but  made  two  objections  to 
the  order  of  sessions.  ]  st,  That  nobody  but  the  person  who  was 
appointed  overseer  could  appeal  under  the  43  Eliz.  c.  9*  That 
no  other  line  could  be  drawn,  otherwise  every  parishioner  might 
appeal,  and  even  upon  separate  grounds ;  but  it  never  could  have 
been  th^  intention  of  the  Legislature  to  open  such  a  door  to 
litigation,  fidly,  llie  appointment  was  good,  notwithstanding 
all  the  magbtrates  did  not  sign  it  together.    In  the  case  of  an 

D  4  •'  .  oi^dcr 


40 


CASES  IN  HILARY  TERif 


1780. 

The  King 

against 
FORKEST 

and  Others* 


order  bf  removal  (a),  where  the  justices  are  to  examine  into  the 
facts  and  make  an  adjudication  with  respect  to  the  settlement 
of  the  party  to  be  removed,  it  is  necessary  that  they  should  act 
together,  because  they  form  a  court  of  judicature,  and  pronounce 
a  judgment ;  but  that  is  different  from  the  present  case,  where 
the  signing  of  the  appointment  is  a  mere  ministerial  act.  No 
examination  of  witnesses  takes  place ;  and  they  merely  approve 
of  the  nomination  ef  the*  constables ;  which  may  be  done  as 
well  when  they  are  acting  separately  as  when  they  are  together. 

Lord  Ken  YON,  Ch.  J. — ^The  clause  in  the  43  Eliz,  is  con-t 
ceived  iq  the  most  general  terms.  It  enacts  that  *'  if  any  person 
^^  shall  find  himself  aggrieved,  Ifc,  he  may  appeal,''  Sfc.  A  case 
may  reasonably  be  imagined  to  exist  in  which  the  parishioners 
would  feel  themselves  aggrieved  by  the  appointment  of  over- 
seers, when  we  recollect  the  enormous  sums  of  money  which  are 
received  for  the  relief  of  the  poor ;  as,  for  instance,  if  the  niagis- 
trates  were  to  appoint  persons  who  were  insolvent.  As  to  the 
other  question :  perhaps  at  this  time  of  day  no  great  inconve- 
nience would  follow  from  permitting  the  appointment  to  be 
made  by  a  single  magistrate.  But  we  are  to  decide  this  question 
on  the  statute  43  Eliz.  c.  1. ;  the  first  section  of  which  expressly 
declares,  that  the  overseers  shall  be  nominated  by  two  or  more 
justices  of  the  peace,  whereof  one  shall  be  of  ike  quorum.  Now 
those  words  are  very  material  in  the  decision  of  a  question  arising 
upon  this  statute.  Vox  though  in  modern  times  all  the  justices 
in  the  commission  (except  one)  are  of  the  quorum^  yet  at  the 
time  when  that  act  passed,  some  persons  were  selected  on  account 
of  their  superior  knowledge,  and  appointed  to  be  of  the  quorum. 
However  I  do  not  wish  to  decide  on  that  sort  of  argument. 
But  it  is  admitted  that,  in  the  case  of  orders  of  removal,  they 
must  act  together, *and  for  this  reason,  that  they  should  assist  each 
other,  and  that  the  result  of  their  conference  should  be  the 
ground  of  their  determination.  Now  I  cannot  distinguish  this 
case  from  that.  This  is  not  merely  a  ministerial  act;  if  it  were, 
like  signing  a  rate,  that  might  perhaps  vary  the  question :  but 
it  is  ti  judicial  act,  wherein  the  justices  are  to  exercise  a  discre- 
tion. And  in  order  to  make  this  a  good  appointment,  the  jus- 
tices should  have  acted  together.  With  respect  to  the  usage 
^vhich  is  stated  in  the  case,  no  question  can  be  entertained 

(fi)  Vid.  R,  v.  Inhabitants  of  Coin,  SI.  AlMnCa,  Bmr.  S.  C.  136. 

about 
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about  it.     Because  its  the  statute  43  Eliz.  commenced  in  the        1789« 
time  of  legal  memory,  qo  usage  can  prevail  to  oppose  it.  " 

AsHHURST,  J. — The  justices,  in  appointing  overseers,  do  not '      agama 
act  ministerially;  the  statute  6as  vested  a  discretion  in  tbem,  and    Forrest 
they  should  act  together.    And,  it  being  a  matter  of  discretion,   *°^  Others, 
they  should  confer  together  for  the  purpose  of  a  communication 
on  the  subject  matter  on  which  they  are  to  determine :  but  this 
cannot  be  done  when  they  are  not  together,  and  when  no  confer^  / 
cnce  can  take  place.     On  the  other  point  I  agree  wjth  my  lord. 

Grose,  J.  (a)— The  usage  which  has  been  attempted  to  be 
set  up  in  this  case  is  contrary  to  the  statute.  Neither  can  any 
doubt  be  entertained  on  the  question  relative  to  the  appeal.  As 
to  the  other  point,  1  agrae  that  the  justices  should  be  together 
when  they  sign  the  appointment.  This  is  not  a  mere  ministerial 
act ;  if  it  were,  th^  justices  would  have  nothing  more  to  do  than 
to  confirm  the  appointment  presented  to  them  by  the  parishion- 
ers :  but  they  are  io  exercise  a  discretion  upon  the  subject.  And 
the  general  rule  is,  that,  when  an  act  of  parliament  requires  the 
concurrence  of  two  magistrates,  they  should  both  act  together. 
This  point  has  been  determined  not  only  in  the  case  of  orders  of 
removal,  but  in  orders  of  bastardy  also,  in  Billings  v.  Prim  and 
another  (6),  in  the  court  of  Common  Pleas. 

Rule  discharged  (je). 

(a)  Mr.  Jiutice  Bullet*  sat  thii  day  for  the  Lord  Chancellor. 

ib)  2  BL  Rep.  \0t7» 

(c)  Vid.  1^.  V.  The  Inli^bitaots  of  HiimsMl  Redt^are,  post  3^. 


Doe  on  the  Demise  of  Wheedon  against  Lea. 

TN  ejectment  for  copyhold  premises  in  Hertfordshire,  a  special  A  devise  to 

A  verdict  was  found.    And  the  question  arose  on  the  will  of  JlSliUtta^n  the 

Michael  Lea,  who  surrendered  to  the  use  of  his  will,  and  after-  age  of  24,  and 

wards,  on  the  9th  of  December  1771,  made  his  will,  wherein  he  attu^tiu!^, 

devised  the  premises  to  Thomas  Lea,  and  Edward  Johnston,  to  him  in  fee, 

sad  their  heirs  and  assigns,  to  hold  to  them  and  their  heirs,  until  fated  interest, 

Michael  Lea,  second  son  of  his  nephew  Thomas,  then  an  infant  wliicA  wfflde- 

-,  ,.  .  »»i  1  J.  scend  to  hi* 

Of  about  thirteen  years  of  age^  should  attam  the  age  of  24  if  ears,  hein,  though 

on  condition  that  they  should,  out  of  the  rents  and  profits,  he<*»hefore 
daring  all  that  time^keep  the  buildings  in  repair.  Item,  he  [wilUs,  sou 
devised  unto  Michael  Lea,  his  great  nephew,  and  to  his  heirs  ^M^Ss?69f. 

and  2M'ar.S4.] 
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1789«       and  aMigns  for  ever,  when  and  $o  soon  as  he  should  altaiii  hiA 
r  age  of  24  years,  nhe  premises  in  question,    and  directed  the 


tfomst 


trustees  to  surrender  the  premises  accordingly.  Michad  Lea 
££A.  attained  the  age  of  twent7-<Nie,  but  died  under  twenty-four,  in- 
testate, and  without  issue,  leaving  Thomas  Lea,  the  defendant, 
his  brother  and  heir  at  law.  The  lessor  of  the  plaintiff  claimed 
under  the  heir  at  law  of  the  devisor. 

Morgan^  for  the  plaintiff,  contended  that  the  words,  *'  when 
*^  and  so  soon"  operated  as  a  condition  precedent  to  ^Michael 
IaxC^  taking  any  interest  under  the  devise ;  and  the  event  of  bis 
attaining  the  age  of  twenty-fow  not  having  happened,  the  con-* 
dition  was  defeated,  and  consequently  his  heir  at  law  could  take 
nothing.  These  words  have-the  same  meaning  as,  ''  if  Michad 
"  Lea  shall  attain  the  age  of  twenty-four  :*'  and  *'  if"  was  ex* 
pressly  determined  to  raise  a  condition  precedent,  in  Brown* 
sword  V.  Edwards,  2  Vet.  243. 

Lambey  contra,  was  stopped  by  the  Court.  ' 

Lord  Ken  YON,  Ch.  J. — After  stating  the  verdict— The  only 
question  is.  Whether,  in  the  event  of  Michael  Lea's  dying  before 
he  attahied  his  age  of  twenty-four,  this  was  a  vested  interest  in 
him,  discendible  to  bu  heir  at  law ;  and,  consequently,  whether 
a  title  is  derived  to  the  defendant,  who  claims  under  him  ? 
And  I  conceive  that  there  can  be  no  doubt  on  this  question.  It 
has  been  argued,  that  it  depended  on  a  condition  precedent,  and 
that|iot  having  happened,  that  the  estate  never  vested  in  Michael 
Xea.  And  certainly  the  consequence  contended  for  would  foN 
low,  if  this  were  a  condition  precedent.  The  only  case  cited  in 
support  of  it  is  that  of  Brownsword  v.  Edwards :  but  it  must  be 
remembered  that  the  words  there  are  very  different  from  the  pre- 
sent. There  it  was,  *^  if  he  should  atuin  the  age  of  twenty- 
"  one  :'*  but  the  words  in  this  oase  only  denote  the  time  when 
the  beneficial  interest  was  to  accrue.  But  this  question  does  not 
depend  on  argument  merely;  it  has  been  settled  ever  since  the 
time  of  Lord  Coke»  The  first  case  on  this  subject  is  Batasion^B 
case  (a);  in  which  case  the  words  are,  '^  when  my  son  shall  at- 
''  tain  the  age  of  twenty^ne.''  There  the  Court  held,  thai  the 
remainder  was  executed  in  the  son  immediately  after  the  death 
of  the  testator,  and  that  it  did  not  rest  in  contingency:  and  that 
the  words  then  and  when  only  denote  the  time  when  the  re* 
mainder  shall  take  effect  in  possession ;  for^hen  these  ad  verba 

(«)  3  Mep,  19. 

refer 
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Dox 


refer  to  a  thing  which  must  of  necessity  happen,  there  they  make  1789* 
no  contingency.  The  same  doctrine  is  to  be  found  in  Manfield 
▼•  Dugard  (a),  which  case  was  tlirectly  similar  to  the  present. 
The  last  case  on  this  subject  is  that  of  Goodiiik  dem.  Hayward  v.  £b A* 
Whitby  (6).  That  was  a  devise  to  trustees  in  trust  to  Isy  out  the 
rents  and  profits  of  the  devised  premises  for  the  maintenance  and 
education  of  T.  and  J.  Hayward  (sons  of  the  testator's  sister),  ' 
during  their  minorities,  and  when  andaiihej  should  respectively 
attain  their  ages  of  twentj-one,  then  to  the  use  of  the  said  sons  of 
his  sister  and  their  heirs  equally :  one  of  the  testator's  nephews 
died  under  the  age  of  twenty-one ;  and  the  question  was,  Whe- 
ther as  he  did  not  live  till  the  time  when  the  estate  was  to  come 
into  possession,  it  was  a  vested  remainder  ?  After  argument,  the 
Court  decided  that  it  was.  And  Lord  Mansfield  recognized  Bo^ 
rasion^B  case,  and  the  case  of  Manfield  and  Dugard;  adding,  that 
these  words  could  not  operate  as  a  condition  precedent,  but  as 
giving  an  absolute  interest  in  the  fee,  and  denoting  the  time 
when  the  remainder  was  to  take  .effect  in  possession ;  and  that 
the  devise  to  the  trustees  during  the  minorities  of  the  nephews, 
was  an  exception  out  of  the  absolute  property  devised  to  them. 
These  cases  are  not  to  be  distinguished  from  the  present,  and 
therefore  I  think  the  defendant  is  entitled  to  judgment. 

Ash  HURST,  J. — The  whole  question  depends  on  the  particu- 
lar words  of  this  devise.  Had  the  devisor  used  these  words^ 
**  if  Michael  Lea  shall  attain  the  age  of  twenty-four,"  that 
would  have  made  it  a  condition  precedent,  and  no  interest  would 
have  vested  in  him,  unless  he  had  attained  that  age.  But  here 
the  devisee's  estate  was  to  take  effect  in  possession  when  he  should 
attain  the  age  of  twenty-four.  And  this  is  like  the  case  of  a 
legacy  to  be  paid  when  the  party  attains  the  age  of  twenty-one 
that  is  a  vested  legacy ;  but  if  the  legacy  be  to  be  paid  if  the  /«- 
gflfee  attain  the  age  oj^  twenty-one,  it  is  not  vested.  The  case  of 
Mansfield  v.  Dugard  is  precisely  like  the  present.  Therefore,  on 
the  authority  of  that  and  the  two  other  cases,  this  inCerest  vested 
immediately  in  Michael  Lea^  though  he  would  not  have  been 
entitled  to  the  possession  till  he  had  attained  the  age  of  twenty- 
foar. 

Gross,  J.  (c) — I  can  no  more  distinguish  this  case  from  that  in 
Burrow,  than  Lord  Jlfan^M  could  that  from  the  case  in  Equity 

(fl)  1  Eq.  Cob.  Ahr.  195.    GiXh.  Eq.  Rep.  S6. 8.  C.  (b)  I  Burr.  SSS. 

f  O  Mr.  J.  AOkr  was  Mttiog  for  tlie  Lard  Cfaaacettar. 

Cat. 
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1789-        Ca$*  Abr.    And  this  construction  is  consonant  to  the  testator'^ 

intention :  for  otherwise,  had  Michael  Lea  left  any  issue,  they 

Jra?n«r        would  not  have  taken  any  thing  under  the  will;  but  it  was  un« 
Xba.        doubtedly  the  testator's  intention  that  Michael  Lea  and  his 
childiTen  diould  take  the  whole.     And  that  was  one  reason 
relied  on  in  the  case  in  Burrow* 

Judgment  for  the  defendant. 


jTsm.        The  King  against  The  Inhabitants  of  St.  Mary 

Westport. 

J^'il'^ot  nrHOMAS  Pretty,  Catherine  his  wife,  and  Eliiabeth  and 

bercmoved  James  their  children,  were  removed  by  an  order  of  two 

Ttlo.mhV  justices  from  Bradford  to  St.  Mary's  Westport,  in  Malmsbury, 

n  tKtiuiUv  both  in  the  county  of  tftits.     On  appeal,  the  order  was  con- 

Tlerefore  a  fi'nied,  subject  to  the  opinion  of  tliis  Court  on  the  following 
prMbiUty  that  case. — Edward  Pretty,  (the  grandfather  of  the  pauper  Thomas 

Sficate^per-^'  Pretty),  together  with  his  wife  and  family,  went  to  reside  in 

sons  residiiig  Bradford,  under  a  certificate  from  the  parish  of  St.  Mary  West- 

^ly^wiHbe-^  P^^t  in  Malmsburtf,  dated  June  fil,  1714,  acknowledging  them 

*^J{n«  «*»?«?*"  to  be  legal  inhabitants  of  St.  Mary  Westport,  and  promising  for 

malebepreg-  themselves  and  their  successors  the.  churchwardens  and  over- 

nant  with  a  ^^^^^  q(  il,^  poQ^  f^y  ||,g  ti^^  being,  that  they  would  receive  the 

bastard),  IS  no  .,  «,         ,  «                ...          x<         i  /•      ••          i         ?        i      ■« 

cause  for  re-  said  Edward  Pretty,  wtth  his  wtfe  and  family,  when  they  should 

?«r^  ***""•     be  thereto  requested,  unless  they  or  either  of  them  should  obuin  a 

And  where  re-    ,       •  ,     ^  ,       -  L,,  .,    ,  , 

lief  was  given     legal  settlement  elsewhere.    The  paupers  resided  together  m 

jsrudMnliTine  ^^^^/^^^  under  the  certificate,  till  removed  by  the  present  order. 

in  a  separate      Thomas,  the  elder  son  of  the  pauper  Tliomas  Pretty,  some  years 

Ikttier  itwas^   ago  married,  took  a  house  in  the  same  parish,  and  resided  a-part 

no  ground  to     from  his  father's  family.    He  is  since  dead,  and  has  left  an  in- 

and  his  other      ^^"^  ^^f  John,  who  now  lives  with  his  mother  in  Bradford,  and 

*^ir"'  ^'r'*  ^  under  the  age  of  seven  years.    The  paupers  named  in  the 

that  mut'of  the  ^^^^^  ^^  removal  never  asked  or  received  any  relief  from  Brad^ 

^!§^  ^^^       f^^^»  ^^  became  personally  chargeable,  unless  the  pauper  Eliza^^ 

chargeable  was  ^^^i  under  the  circumstlinces  herein-after  stated,«can  be  so  con- 

AoSSSti      •idered :  but  Thomas  Pretty  the  son,  after  the  separation  above 

proniismg  to      mentioned,  asked  and  received  relief  from  Bradford  during  sick- 

receivetibe 

panperswAflircyiceiicd,  means  only  when  they  shall  be  legnll^  requested,  namely,  being  requested 

by  two  justices  when  the  paupers  become  diargeable    If  it  meant  to  receive  them  before  they 

became  chargeable,  it  would  be  void  under  the  8  and  9.  W.  3.  c.  30.,  for  a  certificate  is  only 

bindhofgwhea  it  is  conformable  to  that  sUtate.    [8T.R.68.    3  East.  565.] 

ness; 
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Mss ;  and  since  his  death  bis  infant  son  has  not  been  roabtained        1780* 
by  his  grandfather  the  paaper,  but  relief  has  been  applied  for  by    -J-TT" 
his  mother  for  him,  and  occasionally  granted  by  Bradford  for      ^l^JJ^ 
his  support.     Thomas  die  grandfather  knew  that  relief  was  so   The  Inhabi- 
sdministered.    The  pauper  Elizabeth,  at  the  time  of  her  re-    cif^JS  ^iy. 
moval,  was  pregnant  with  a  bastard  child,  of  which  she  has  Westpobt* 
since  been  delivered  in  Si.  Mary  Wesiport. 

Bearcroft,  Dumford,  and  Yorkiy  in  support  of  the  order  of  ses- 
sions, contended,  first.  That  the  parish  of  St.  Mary  fVestpori  were 
estopped  by  their  own  act  to  say  they  would  not  receive  the  pau- 
pers when  required,  according  to  the  terms  of  their  own  con- 
tract :  and,  2diy,  That  under  the  statute  of  8  and  9  W,  3.  c.  SO. 
the  justices  were  warranted  in  removing  the  paupers,  either  on 
the  ground  of  the  relief  which  was  given  to  the  son  and  grand- 
aoD,  or  of  the  pregnancy  of  the  daughter.  First,  This  may  be  . 
supported  as  a  contract  at  common  law,  independently  of  the 
certificate  act  entered  into  between  the  two  parishes;  by  which 
the  one,  in  consideration  that  the  other  would  permit  the  paupers 
to  remain  in  their  parish,  undertook  to  receive  them  whenever 
they  should  be  required.  It  was  a  contract  beneficial  to  both ; 
the  one  was  benefitted  by  the  labour  of  the  paupers  in  their  pa- 
rish ;  the  other  was  relieved  from  the  necessity  of  supporting 
them  in  case  they  could  get  no  work.  That  certificates  were  not 
introduced  by  the  8  and  9  fV.  S.  c.  30.  is  evident  from  the  pre- 
amble of  that  act,  which  recites,  '^  that  many  poor  persons,  who 
"  are  notable  to  give  such  security  as  may  be  required  upon  their 
**  coming  to  settle  in  any  other  place,  are  confined  to  their  own 
''  parishes,"  Bfc.  And  though  they  were  not  obligatory  on  the. 
parish  to  which  they  were  given,  yet  if  such  parish  consented  to 
receive  a  pauper  under  such  an  engagement,  it  was  binding  on 
the  parish  granting  it.  A  certificate  derives  no  additional  force 
from  the  8  and  9  fV.  3.  as  against  the  parish  granting  it :  that 
statute  only  made  it  compulsory  on  the  parish  to  which  it  was 
given,  to  receive  the  pauper  till  a  particular  event.  The  atten*. 
tion  of  the  Legislature  seems  to  have  been  directed  to  the  parish . 
to  which  the  certificate  was  given,  rather  than  to  that  by  which 
it  was  granted.  The  act  did  not  invalidate  certificates  which 
had  been  voluntarily  given,  and  acted  under  with  the  consent  of 
all  parties ;  it  only  created  and  enforced  other  certificates,  which 
before  that  statute  were  not  compulsory.  Neither  can  it  be  ob- 
jected, that  the  undertaking  is  void  on  the  ground  that  the  pa- 

rish 
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1780.       risb  officers  of  Si.  Alary  WeUport  etceeded  their  authority,  be^ 
-*—        caaae  t  certificate,  which  was  not  strictly  warranted  by  the  cer- 
^  JFj^^    tificate  act,  was  enforced  in  R.  v.  Tostock  (a).     But,  «dly,  con- 
The  Inhabi*    lidering  this  as  a  common  certificate,  the  justices  were  warranted 
s^^  ^      ^*  remofing  the  paupers,  either  on  the  ground  of  their  having' 
WtsTPOET.  T<M«ived  relief,  or  of  the  pregnancy  of  the  daughter.    It  has 
never  yet  been  determined,  whether  the  whole  of  a  certificated 
family  may  or  may  not  be  removed  on  account  of  relief  being 
given  to  one.    In  JB.  v.  Framlingham(b)  indeed,  Asion^  J.  in* 
dined  to  think  they  could  not:  but  that  was  a  mere  extrajudicial 
opinion ;  for  as  the  certificate  person  had  gained  a  settlement  in 
the  certificated  parish  by  taking  a  tenement  of  10/.  per  atmum^ 
it  became  unnecessary  to  determine  the  other  question.    There 
being  then  no  authority  against  it,  on  principle  it  may  be  con- 
tended, that  the  relief  which  in  this  case  was  in  fact  granted  to 
.  the  son  and  grandson,  was  in  eftct  given  to  the  grandfather ;  for 
by  the  43  EL  c.  2;  s.  7*  the  father,  son,  and  grandson,  are  reci- 
procally bound  to  maintain  each  other.    This  therefore  was  re- 
lief administered  to  the  graAdfisther,  since  it  relieved  him  from 
the  necessity  of  supporting  the  son  and  grandson  ;  and  it  is  im- 
material  whether  be  received  it  tn  person^  or  through  the  medium 
rfhii  children.    In  Walton  v.  Spark  {c)f  an  action  of  debt  was 
brought  on  a  bond,  conditioned  to  save  a  parish  harmless  from 
John  Ooslin,  bis  wife  and  children :  the  defendant  pleaded  that 
the  parish  was  not  damnified ;  to  which  the  plaintiff  replied, 
thati/ofepA,  the  son  of  John^  became  poor,  and  that  two  justices 
made  an  order  that  the  parish  should  pay  2f .  per  week  for  the 
maintenance  of  Joseph^  his  wife  and  children;  by  virtue  whereof 
the  overseer  paid  Ss.  for  one  week,  and  that  8i.  part  thereof 
was  for  the  maintenance  of  Joseph.    The  defendant  rejoined, 
that  Joseph  was  able  to  maintain  himself*  traversing  that  8(1. 
was  paid  for  the  maintenance  of  Joseph;  to  which  the  plaintiff 
demurred.    And  the  Court  held,  that  the  traverse  was  imma- 
terial ;  that  the  wife  and  children  of  Joseph  were  part  of  his  fa- 
mily, and  relief  far  them  was  relief  far  Mm;  and  judgment  waa 
given  for  the  plaintiff.    If  then  this  was  ^lief  given  to  (he 
grandhther,  the  whole  family  was  removable  by  the  8  and  9 
W.  3.  e.  30.  f.  1;  which  enables  the  justices  to  remove  the  pei^ 
son  who  asks  relief,  and  his  or  her  ohiliren.    And  it  makes  no 
difierence  whether  or  not  the  whole  of  a  <%rtificated  fiimily  live 

(«)  £oK.  99%.  {f)  Bwr.  8.  C  r$t.  (0  Cmb.  310. 

under 
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ooder  the  same  roof;  for  here  they  all  lived  in  Bradford^  under        178f. 
the  faith  of  one  certijicaie ;  their  residence  there  was  proCeOed  by  ' 

one  and  the  same  instrument ;  ihcy  went  there  obIt  on  the  cob-  ^f?^^ 

dition  of  not  bringing  a  charge  upon  the  parish ;  that  oon^  The  Inhabe 


dition  is  entire,  and  whether  one  part  or  another  of  the  iiMDlly  .  ^ij  ^ 
received  relief,  it  was  equally  a  breach  of  that  condition.  The  WBiTPOET. 
pregnancy  of  the  daughter  widi  a  bastard  was  also  another  ground 
of  removal :  for  as  a  bastard  is  settled  where  bom,  it  became 
absolutely  necessary  to  remove  her  from  Bradford^  in  order  to 
avoid  that  chai^  being  brought  upon  them*  In  22.  v.  Nterimg^ 
ton  (a),  Lord  Man^fiM,  in  defining  the  nature  of  a  certificate^ 
said,  ''  a  certificate  by  the  parish,  from  which  the  pauper  goes 
^  to  another,  is  an  indemnity  to  that  other  parish  from  the  con* 
''  sequences  of  permitting  hini  to  reside  there/'  If  then  the  daugh- 
ter were  not  removeable  when  pregnant  with  a  bastard,  a  oerti* 
ficate,  so  far  from  being  an  indemnity  to  BraJ^ord,  would  piotect 
the  certificated  person  when  bringing  a  burthen  upon  the  parish. 

Jekyllf  contra.  As  to  the  first  point ;  this  has  been  contended 
to  be  a  contract  between  the  two  parbhca  independently  of  the 
certificate  act :  but  whatever  force  such  an  instrument  might 
have  had  before  that  statute,  it  can  have  none  since,  unless  it 
follow  the  precise  form  prescribed  by  it*  And  if  it  be  not  valid 
as  a  certificate  under  the  act,  it  cannot  be  supported,  rince  the 
officers  who  signed  it  had  no  authority  to  bind  the  parish  of  West^ 
port.  Considering  this  then  as  a  common  certificate,  the  paupers 
were  irremoveable,  because  they  were  not  chargeable;  Then  it 
h»  been  argued,  that  this  is  a  coni^rtcc/ttir  relief  o(  the  grand- 
father :  but  the  Court  will  not  extend  by  construction  the  statute 
of  the  8  4  9  W.S.e.  30.,  which  was  passed  to  protect  the  resi* 
deoce  of  poor  persons  in  other  parishes,  who  could  find  no  em* 
ploymcnt  in  their  own.  And  though  that  statute  says,  that 
the  fiunily  of  a  certificated  person  asking  relief  may  be  removed^ 
yet  only  these  persons  are  thereby  intended  who  dwell  tmder 
the  aume  roof  with  the  head  of  the  family,  and  are  part  of  his 
cstabliabment.  But  here  the  son  was  cliNurly  emancipated,  and 
was  himself  the  bead  of  a  new  stock.  The  opinion  of  Aston,  J. 
10  22.  ▼•  FramUnghttm,  is  decisive  that  those  only  who  are  actually 
chargeable  can  be  removed.  Neither  can  the  case  of  Walton  v. 
Spark  govern  this ;  for  there  the  whole  family  resided  together ; 
but  here  the  reverse  of  it  is  expressly  stated.    And  with  respect 

(fl)  Ante,  t  vol.  35S. 
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1789*       to  the  43  Eliz,f  tlie  graodfather  is  not  absolutely  bound  in  the 
'  first  instance  to  relieve  his  children  and  grandchildren ;  it  must 

*™^J^*^  first  be  made  the  subject  of  an  order  of  justices,  who  are  to  in- 
The  lohabi-  quire  into  his  ability.  As  to  the  circumstance  of  the  daughter's 
tants  of  being  pregnant ;  all  the  cases  agree,  that  a  certificate  person  can 
We'stport.  ^"'y  ^  removed  when  he  becomes  actually  chargeable ;  whereas 
this  at  the  most  was  but  a  probability  of  her  becoming  so. 
JLitcJ^ld,  on  the  same  side,  was  stopped  by  the  Court. 
Lord  Kbn  YON,  Ch.  J.— Although  diis  certificate  is  not  in  the 
usual  form,  yet,  as  far  as  it  relates  to  the  question  now  before  us, 
it  must  be  considered  as  a  common  certificate.  And  the  single 
question  is^  Whether  these  persons  who  have  been  removed  can, 
in  the  fair  sense  of  the  words,  be  said  to  have  been  actually 
chargeable  to  the  parish  of  Bradford?  Now  it  is  negatived  by 
the  case,  that  any  of  these  parties  received  relief  in  person.  But 
it  is  contended  that  they  were  virtually  relieved,  because  the  son 
and  the  grandson  both  received  relief.  But  it  must  be  observed 
that  at  that  time  they  were  not  members  of  the  family  of  the 
pater-familias  now  removed;  they  lived  apart  from  him,  and 
formed  another  family  of  themselves.  Then  it  has  been  said, 
that  a  burthen  has  been  thrown  upon  the  parish  by  the  relief  of 
the  son  and  grandson,  and  therefore  that  the  grandfather  was  .vir- 
tually chargeable,  because  the  43  Eliz.  requires  fathers  and  grand- 
fathers to  support  their  children  and  grandchildren.  But  that 
proposition  hastens  to  a  conclusion  too  soon ;  for  by  that  statute 
they  are  not  in  all  events  to  maintain  their  grandchildren,  ^c. 
but  only  when  they  are  of  sufficient  ability.  Now  the  justices 
are  the  proper  judges  of  that  ability ;  and  the  grandfathers,  Sfc. 
are  only  to  be  called  upon  by  an  order  of  justices.  There  is  an- 
other section  in  the  certificate  act  (a),  which  throws  some  light 
upon  this  subject :  that  directs  that  every  person  who  receives 
relief,  and  the  wife  and  children  of  9uch  person,  cohabiting  in  the 
same  house,  shall  wear  a  badge  on  the  shoulder:  this  therefore  is 
a  strong  legislative  interpreUtion  of  what  is  meant  by  the  word 
''  family*'  in  that  act ;  and  it  would  be  a  very  harsh  construction 
of  that  law,  to  say  that  the  grandfather,  when  his  son  and  grand- 
son, who  lived  in  a  different  house  from  him,  received  relief, 
could  have  been^badged,  or,  as  mentioned  in  the  latter  part  of  the 
same  clause,  sent  to  the  workhouse.    So  that^  on  the  fair  coo^ 

(a)a4r9Fr.3.c.ao.«.t. 
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itraction  of  this  act  of  parliament,  none  of  the  persons  removed        1789* 
by  this  order  can  be  said  to  have  been  chargeable.     And  even     jJ^^TT' 
if  we  could  eiercise  any  discretion  upon  the  subject,  we  should        gig^inH 
net  be  inclined  to  restrain  the  operation  of  the  certificate  act.    The  liihabl- 
Thc  case  of  fFalton  v.  Sparke  is  very  distinguishable  from  the    st?'m ary 
piesent:    there  the  condition  of  the  bond,  which  was  to  in-  Wbstpoet. 
demnify  the  parish  against  the  person  therein  named  and  his 
children,  was  broken.     Then  as  to  the  circumstance  of  the 
daughter  being  with  child ;  it  is  universally  settled  that  that  is 
not  a  sufficient  ground  for  the  removal  of  a  certificate  person  (a). 
Perhaps  it  is  rather  a  hard  case,  and  we  might  wish  the  law  to 
be  otherwise  in  some  instances.     But  indeed  it  is  to  be  consi- 
dered that,  though  the  woman  was  pregnant,  nou  constat  that 
the  child  would  be  a  bastard :  and  though  it  was  probable,  yet 
it  was  not  certain,  that  any  burthen  would  have  fiillen  on  the 
parish,  for  she  might  have  been  married  before  she  was  brought 
to  bed. 

AsHliURST,  J. — No  doubt  arises  from  the  particularity  of 
this  certificate;  for  tlie  promise  by  the  certifying  parish  to 
receive  the  paupers  when  they  shall  be  thereto  requested,  can 
only  be  taken  to  mean  when  they  should  be  legally  requested* 
Now  the  persons  roeationed  in  the  certificate  had  a  right  to  reside 
in  Bradford  under  it  till  they  became  chargeable,  when  only  the 
certifying  parish  could  legally  be  requested  to  receive  them; 
Then  the  question  is,  Whether  or  not  any  of  the  persons  removed 
actually  became  chargeable  in  such  a  way  as,  to  warrant  the 
parish  of  Bradford  in  removing  tbem  i  Now  it  does  not  appear 
that  any  of  them  fall  within  that  description.  For  as  to  the 
pregnancy  of  the  daughter,  it  has  been  repeatedly  determined, 
that  a  certificate  person  cannot  be  removed  as  being  likely  to  be- 
come chargeable,  but  such  person  must  be  actually  chargeable : 
and  io  such  an  instance  as  this  the  charge  may  be  prevented  by 
marriage.  Then  as  to  the  relief  which  was  given  to  the  son 
and  grandson ;  it  seems  to  me  that  that  was  not  a  suflicient 
ground  to  remove  the  grandfather  and  his  family  living  under 
a  separate  establishment.  But  it  has  been  said  that  the  grand- 
father was  bound  to  maintain  his  sou  and  grandson :  that  is 
true  under  circumstances,  but  then  he  must  be  of  sufficient  ability 
and  called  upon  by  an  order.  Now  here  the  relief  was  not 
given  on  the  application  oP  the  grandfather ;  and  in  order  to 

(«)  But  DOW,  by  sUt.  35  Gto.  3.  c.  101 .  ft  6.  unmarried  vdmen  with  child  wte    • 
Hcycd  penons  actually  chargeable. 
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extend  the  consequences  of  this  relief  to  him,  the  patish  should 
have  first  called  upon  liim,  when  if  he  had  refused|  alleging  his 
inability^  it  might  have  perhaps  been  tantamount  to  a  relief  of  the 
grandfather.  But  as  it  appears  here,  we  cannot  say  that  it  xsmb 
a  necessary  act  of  the  parish ;  it  was  a  voluntary  one  ;  and  per- 
haps tlie  grandfather,  if  he  had  been  applied  to,  might  have  re- 
lieved the  son  and  grandson. 

Grose,  J.  (a) — ^The  first  question  arises  on  the  effect  of  the 
certificate.  Although  that  is  different  from  the  common  form, 
yet  1  have  no  doubt  in  saying  that  it  can  have  no  other  opera- 
tion than  what  it  derives  from  the  8  A'  9  fV.  3.  c.  30.  If  it 
had,  it  would  go  a  great  way  to  defeat  that  statute.  For  that 
act  directs  that  a  certificate,  given  in  the  terms  therein  pre- 
scribed, shall  oblige  the  parish  granting  it  to  receive  the  persons 
therein  mentioned  when  they  shall  become  chargeable;  and  that 
then  they  shall  be  removed.  But  this  is  an  undertaking  to  re- 
ceive the  persons  mentioned  in  it  when  they  should  be  thereto  re- 
quested; which  is  directly  contrary  to  the  statute.  Therefore  I 
think  this  is  void,  unless  it  be  considered  as  a  certificate  within  the 
act.  'I'he  next  question  is,  Whether  that  which  is  stated  in  the 
order  of  removal  be  true,  namely,  that  the  paupers  were  actualljf 
chargeable?  Now  that 'is  negatived  by  the  case,  which  states 
that  they  were  not  in  fact  chargeable,  unless  we  can  say  that  they 
were  so  in  law.  Although  this  question  has  never  been  expressly 
decided,  I  agree  with  the  opinion  delivered  by  Mr.  J.  Aston,  who 
was  particularly  conversant  with  this  branch  of  the  law  ;  and^ 
notwithstanding  it  was  extra-judicial,  I  cannot  help  paying  a  grea^ 
respect  to  the  opinion  of  so  able  a  judge.  If  the  whole  of  a  cer- 
tificated family  were  removable  because  one  of  them  only  became 
actually  chargeable,  it  would  be  attended  with  great  inconveni- 
ence. As,  for  instance,  if  there  were  three  or  four  young  men 
in  the  family  who  were  able  by  their  industry  to  procure  a  com- 
petent maintenance,  and  their  sister  became  chargeable,  it  would 
be  against  the  spirit  of  the  act  to  make  that  a  ground  for  remov-' 
ing  them  all.  And  I  think  the  intent  of  the  act  will  be  fully  sui- 
awered  by  determining,  that  when  any  one  of  the  cei tificated 
family  becomes  chargeable,  he  only  shall  be  removed :  any  other 
determination  would  defeat  the  true  purposes  of  the  act.  Then 
as  to  the  pregnancy  of  the  daughter ;  no  case  has  been  cited  to 
ahew  that  a.  person  under  such  circumstances  can  be  removed^ 
and  1  think  she  was  not  removeable  ou  that  account. 

Both  orders  qnaalied* 
(a)  Mrt  Jtwtice  BMer  wu  sittiD|  fsr  tbe  Lard  Ciiaaoellor. 
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Pasley  and  Another  a^otn^f  Freeman. 

THIS  was  ao  action  in  the  nature  of  a  writ  of  deceit;  to  A falw affirm- 
which  the  defendant  pleaded  the  general  issue.    And  after  thL^'def^d^nV 
a  verdict  for  the  plaintiffs  on  the  third  count,  a  motion  was  made  with  intent  to 
m««,t  of  judgment.  ^^^X^ 

The  third  count  was  as  folbws :  **  And  whereas  also  the  said  by  the  plaintiff 
Joseph  Freeman  J  afterwards,  to  wit,  on  the  £  1st  day  of  February  ^^^^  ^ 
in  the  jear  of  our  Lord  1787,  at  London  aforesaidi  in  the  parish  ground  of  «■ 
and  ward  aforesaid,  further  intending  to  deceive  and  defraud  ^B^fn^'rhTna- 
the  said  John  Pasley  and  Edward^  did  wrongfully  and  de-  Jn^  of  deceit, 
ceitfuiiy  encourage  and  persuade  the   said  John  Padey  and  tion,  itianot 

Edward,  to  sell  and  deliver  to  the  said  John  Chri$topher  Falch  ?«^*»»;*y,^»' 
J.  ',  ,  .  .       ••  .         o      •         the  defendant 

divers  other  goods,  wares^  and  merchandizes,  to  wit,  lo  other  should  be  be- 

bags  of  cochineal  of  great  value,  to  wit,  of  the  value  of  ft634/.  J^^^^f*'  »»y  ^« 

r»  1  1         1-  .    ,.  t  /.       I  .         deceit,  or  tliat 

lOf •  la.  upon  trust  and  credit ;  and  did  for  that  purpose  th^n  he  kiiould  col- 

and  there  falsely,  deceitfully,  and  fraudulently,  assert  and  a£Brm  '"^j^oTwh^U. 
to  the  said  John  Pasley  and  Edward,  that  the  said  John  (^hris^  h  ^^^^  3t8. 
topher  then  and  there  was  a  person  safely  to  be  trusted  and  given  |  b'^f.^7. 
credit  to  in  that  respect ;  and  did  thereby  falsely,  fraudulently,  lO  Vez.  475. 
and  deceitfully,  cause  and  procure  the  said  John  Pasley  and  Ed-  (^\i  ^* 
ward  to  seil  and  deliver  the  said  last-n()entioned  goods,  wares,    .  7 
and  merchandizes,  upon  trust  and  credit,  to  tbe  said  John  Chris^^^  r.  j  ^t-f-      ■'■  ^   ' 
topher;  and  in  fact  they  the  said  Join  Pasley  and  Edward,  con-  /    /  ^  . '    , 
fiding  in  and  giving  credit  to  the  said  last-mentioned  assyertion  and      y  /  <y? . . « < 

affirmation  of  the  said  Joseph,  and  believing  the  same  to  be  tru6,    y  ^    jfjC, .  ...^  ,^^ 
and  not  knowing  the  contrary  thereof,  did  afterwards,  to  wit,    .;    y^^  r^^hi^ 
on  the  «8th  day  of  February  in  the  year  of  our  Lord  1787,  At  ^A*'^  i  ^  //./ 
London  aforesaid,  in  the  parish  and  ward  aforesaid,  sell  and  de- 
liver the  said  last-mentioned  goods,  wares,  and  merchandizes, 
upon  trust  and  credit,  to  the  said  John  Christopher ;  whereas  in 
truth  and  in'  fact,  at  the  time  of  the  said  Joseph's  making  his 
said  last-mentioned  assertion  and  aflSrmation,  the  said  JoAa  CArJ«- 
topher  was  not  then  and  there  a  person  safely  to  be  trusted  and 
given  credit  to  in  that  respect,  and  the  said  Joseph  well  knew  the 
earoe,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward  afore- 
aaid.    And  the  said  John  Pasley  and  Edward  further  say,  that 
the  said  John  Christopher  hath  not,  nor  hath  any  other  person 
on  his  behalf,  paid  to  the  said  John  Pasley  and  Edward,  or 
«ther  of  them,  tfio  said  sum  of  «6S4/.  I65.  id.  latt  mentioned, 
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17dd.        or  any  part  thereof,  for  the  said  last-mentioned  goods,  warety 

and  merchandizes;  but  on  the  contrary  the  said  John  Chri$tO' 

offi^ni^  P''^'"  ^^^"  **'*'»  *"^  *^'"  "'  wholly  unable  to  pay  the  said  sum  of 
Freeman,  money  last  mentioned,  or  any  part  thereof,  to  the  said  John 
PaiUtf  and  Edward,  to  wit,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid ;  and  the  said  John  Pasley  and  Edward  aver 
that  the  said  Joseph  falsely  and  fraudulently  deceived  them  in 
this,  that  at  the  time  of  his  making  his  said  last- mentioned  .as- 
sertion and  affirmation,  the  said  John  Christopher  was  not  a  per- 
son  safely  to  be  trusted  or  given  credit  to  in  that  respect  as  afore- 
said, and  the  said  Joseph  then  well  knew  the  same,  to  wit,  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid ;  by  reason  of 
which  said  last-mentioned  false,  fraudulent,  and  deceitful  asser- 
tion and  affirmation  of  the  said  Joseph,  the  said  John  Pasley  and 
Edward  have  been  deceived  and  imposed  upon,  and  have  wholly 
lost  the  said  last*mentioned  goods,  wares,  and  merchandizes, 
and  the  value  thereof,  to  wit,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid ;  to  the  damage,*'  Sfc. 

Application  was  first  made  for  a  new  trial,  which,  after  argu- 
ment, was  refused :  and  then  this  motion  in  arrest  of  judgment. 
fVood  argued  for  the  plaintiffs,  and  Russell  for  the  defendant,  in 
the  last  Term  :  but  as  the  Court  went  so  fully  into  this  subject 
in  giving  their  opinions,  it  is  unnecessary  to  give  the  arguments 
at  the  bar. 

The  Court  took  time  to  consider  of  this  matter,  and  now  deli- 
vered their  opinions  seriatim. 

Grose,  J. — Upon  the  face  of  this  count  in  the  declaration,  no 
privity  of  contract  is  stated  betM:een  the  parties*  No  consider- 
ation arises  to  the  defendant ;  and  he  is  in  no  situation  in  which 
the  law  considers  him  in  any  trust,  or  in  which  it  demand* 
from  hiln  any  account  of  the  credit  of  Falch.  He  appears  not 
to  be  interested  in  any  transaction  between  the  plaintiffs  and 
Falch,  nor  to  have  colluded  with  them ;  but  he  knowingly  aa« 
serted  a  falsehood,  by  saying  that  Falch  might  be  safely  entrusted 
with  the*  goods,  and  giyen  credit  to,  for  the  purpose  of  in- 
ducing the  plaintiffs  to  trust  him  with  them,  by  which  the 
plaintiffs  lost  the  value  of  the  goods.  Then  this  is  an  action 
against  the  defendant  for  making  a  false  affirmation,  or  telling  a 
lie,  respecting  the  credit  of  a  third  person,  w4th  intent  to  deceive, 
by  which  the  third  person  was  damnified ;  and  for  the  damages 

suffered^ 


IN  THE  TWENTY^NINTH  YkAB  OF  GEORGE  III. 


53 


8oSered|  the  plaintiffs  contend  that  the  defendant  is  answer* 
able  in  an  action  upon  the  case.  It  is  admitted,  that  the  action 
is  new  in  point  of  precedent :  but  it  is  insisted  that  the  law  re^ 
cognises  principles  on  which  it  may  be  supported.  The  prin* 
ciple  on  which  it  is  contended  to  lie  is,  that  wherever  deceit 
or  falsehood  is  practised  to  the  detriment  of  another,  the  law  will 
give  redress.  This  proposition  I  controvert ;  and  shall  endea- 
vour  to  shew,  that  in  evety  case  where  deceit  or  falsehood  is  prac- 
tised to  the  detriment  of  another,  the  law  will  not  give  redress ; 
and  1  say  that  by  the  law,  as  it  now  stands,  no  action  lies  against 
any  person  standing  in  the  precidament  of  this  defendant  for  the 
false  affirmation  stated  in  the  declaration.  If  the  action  can.be 
supported,  it  must  be  upon  the  ground  that  there  exists  in  this 
case,  what  the  law  deems  damnum  cum  injuriA.  If  it  does,  I 
admit  that  the  action  lies ;  and  I  admit  that  upon  the  Verdict 
fonnd,  the  plaintiffs  appear  to  have  been  damnified.  But  whe- 
ther there  has  been  injuria^  a  wrong,  a  tort,  for  which  an  ac« 
tioD  lies,  is  matter  of  law.  The  tort  complained  of  is  the  false 
affirmation  made  with  intent  to  deceive ;  and  it  is  said  to  be  an 
action  upon  the  case  analogous  to  the  old  writ  of  deceit.  When 
this  wag  first  argued  at  the  bar,  on  the  motion  for  a  new  trial,  I 
confess  I  thought  it  reasonable  that  the  action  should  lie :  but,  on 
looking  into  the  old  books  fur  cases  in  which  the  old  action  of 
deceit  has  been  maintained  upon  the  false  affirmation  of  the  de- 
fendant, 1  have  changed  my  opinion.  The  cases  on  this  helid 
are  brought  together  in  Bro.  Tit.  Deceit,  pi.  29»  Sf  mFitz. 
Mn  I  have  likewise  looked  into  Danvers,  Kitchins,  and  Co^ 
mynSf  and  I  have  not  met  with  any  case  of  an  action  upon  a  false 
affirmation^  except  against  a  party  to  a  contract,  and  where  there 
is  a  promise,  either  express  or  implied,  that  the  fact  is  true» 
which  is  misrepresi  nted :  and  no  other  case  has  been  cited  at 
the  bar.  Then  if  no  such  case  has  ever  existed,  it  furnishes  a 
strong  objection  against  the  action,  which  is  brought  for  the 
first  time  for  a  supposed  injury,  which  has  been  daily  committed 
for  centuries  past;  for  I  believe  there  has  been  no  time  when 
men  have  not  been  constantly  damnified  by  the  fraudulent  mis- 
representations of  others :  and  if  such  an  action.would  have  lain, 
there  certain^  has  been,  and  will  be,  a  plentiful  source  of  li-. 
ligation,  of  which  the  public  are  not  hitherto  aware.  A  va- 
riety of  cases  may  be  put :  suppose  a  man  recommends  an  estate 
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17dd*        to  another,  as  knowing  it  t0  be  of  greater  valoe  than  it  is ;  wbett 

the  purchaser  has  bought  it,  he  discoTers  the  defect,  and  sells  tbs 

•  a!iuf^      estate  for  less  than  he  gave ;  why  may  not  an  action  be  brought 

Freeman,  for  the  loss  upon  any  principle  that  will  support  this  action  ? 
And  yet  such  an  action  has  never  been  attempted.  Or,  suppose 
a  person  present  at  the  sale  of  an  horse  asserts  that  be  was  bit 
horse,  and  that  he  knows  him  to  be  sound  and  sure-footed, 
when  in  fact  the  horse  is  neither  the  one  or  the  other ;  accord* 
in^  to  the  principle  contended  for  by  the  plaintiffs,  an  action 
lies  against  the  person  present  as  well  as  the  seller ;  and  the 
purchaser  has  two  securities.  And  even  in  this  very  case,  if  the 
action  lies,  the  plaintiffs  will  stand  in  a  peculiarly  fortunate 
predicament,  for  then  they  will  have  the  responsibility  both  of 
falch  and  the  defendant.  And  they  will  be  in  a  better  situation 
than  they  would  have  been  if,  in  the  conversation  that  passed  be- 
tween them  and  the  defendant,  instead  of  asserting  that  Falch 
might  safely  be  trusted,  the  defendant  had  said,  **  if  he  do  not 
''  pay  for  the  goods,  I  will  :*'  for  then  undoubtedly  an  action 

[2NewR.i4l.]  would  not  have  lain  against  the  defendant.  Other  and  stronger 
cases  may  be  put  of  actions  that  must  necessarily  spring  out  of 
any  prineiple  upon  which  this  can  be  supported,  and  yet  which 
were  never  thought  of  till  the  present  action  was  brought.  Upon 
what  principle  is  this  act  said  to  be  an  injury  i  The  plaintiffs  say, 
en  the  ground  that,  when  the  question  was  asked,  the  defendant 
was  bound  to  tell  the  truth.  There  are  cases,  I  admit,  where 
a  man  is  bound  not  to  misrepresent,  but  to  tell  the  truth  : 
but  no  such  case  has  been  cited,  except  in  the  case  of  con^ 
tracts ;  and  all  the  cases  of  deceit  for  mis-information  may,  it 
seems  to  be,  be  turned  into  actions  of  assumpsit.  And  so  far 
from  a  person  being  bound  in  a  case  like  the  present  to  tell  the 
truth,  the  books  supply  me  with  a  variety  of  cases  in  which 
-  even  the  contracting  party  is  not  liable  for  a  misrepresent- 
ation. There  are  cases  of  two  sorts,  in  which,  though  a 
nian  is  deceived,  he  can  maintain  no  action.  The  first  class 
of  cases  (though  not  analogous  to  the  present)  is,  where  the 
affirmation  is  that  the  thing  sold  has  not  a  defect  which  is  a 
visible  one :  there  the  imposition,  the  fhiudulent  intent,  is  ad- 
mitted, but  it  is  no  tort.  The  second  head  of  cases  is,  where 
the  affirmation  is  (what  is  called  in  some  of  the  books)  a  nude 
assertion ;  such  as  the  party  deceived  may  exercise  his  own 
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jm^meoC  upon  ;  as  Habere  it  is  matter  of  opinion^  where  he 
may  make  inquiries  into  the  troth  of  the  assertion,  and  it  be- 
comes his  own  fault  from  laches  that  he  is  deceived.  1  Ao. 
Ahr.  101.  Yeh.  SO.  I  Sid.  146.  Cro.Jac.  386.  Ba^lys. 
MerreL  In  Haru^  v.  Youngs  Yeh.  %0.  /.  S.,  ^ho  had  a  term 
for  years,  afirmed  to  J.  D.  that  the  term  was  woitb  150/.  to 
be  sold,  upon  which  «/•  D.  gave  150/.  and  afterwards  could 
not  get  more  than  100/.  for  it,  and  then  brought  bis  action : 
and  it  was  alleged  that  this  matter  did  not  prove  any  fraud,  for 
it  waa  only  a  naked  assertion  that  the  term  was  worth  so  mucb, 
and  it  waa  the  plumtiflPs  folly  to  give  credit  to  such  assertion. 
Bui'  if  the  deftndatd  had  warranted  the  term  to  be  of  such  a 
value  to  be  sold,  and  upon  that  the  plaintiff  had  bought  if,  it 
would  have  been  oiberwisa ;  fdr  the  warranty  given  by  the  de» 
fendant  is  a  matter  to  induce  confidence  and  trust  in  the  plain- 
tiffs This  case,  and  the  passage  in  I  Ro.  Abr.  101.  are  recog- 
nised in  1  Sid.  146.  How  then  are  the  cases  i  None  exist,  ia 
which  such  an  •action  as  the  piesent  has  been  brought ;  nune,  ia 
which  any  principle  applicable  to  the  present  case  has  been  laid 
down  to  prove  that  it  will  lie ;  not  even  a  dictum.  But  from 
the  cases  cited,  some  principles  may  be  extracted  to  bhew  diat  it 
cannot  be  sustained  :  1st,  That  what  is  fraud,  Hhich  will  sup- 
port  an  action,  is  matter  of  law.  2dly,  That  in  every  case  of  a 
fraudulent  misrepresentation  attended  with  damage,  an  actioa 
will  not  lie  even  between  contracting  parties.  3dly,  That  if  the 
assertion  be  a  nude  assertion,  it  is  that  sort  of  misrepresentation, 
the  truth  of  which  does  not  lie  merely  in  the  knowledge  of 
the  defendant,  but  may  be  inquiied  into,  and  the  plaintiff  is 
bound  so  to  do;  and  he  cannot  recover  a  damage  which  he  has 
suffered  by  his  laches.  Then  let  us  consider  how  far  the  facts 
of  the  case  come  within  the  la»l  of  these  principles.  The  mis* 
representation  stated  in  the  declaration  is  respecting  the  credit 
of  Fakh;  the  defendant  asserted  that  the  plaintiffs  might  safely 
give  him  credit :  but  credit  to  which  a  man  is  entitled  is  macter 
of  judgment  and  opinion,  on  which  different  men  might  form 
different  opinions,  and  upon  which  the  plaintiffs  might  form 
their  own ;  to  mislead  which  no  fact  to  prove  the  good  credit 
of  Fakh  is  falsely  asserted.  It  seems  to  me  therefore  that  any 
assertion  relative  to  credit,  especially  where  the  party  making 
it  baa  no  interest,  nor  is  in  any  collusion  with  the  person  re» 
specliiig  whose  credit  the  assertion  is  made,  is  like  the  case  in 
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Yelverton  respecting  the  value  of  the  tovoi.  But  at  aoj  rate  it  j« 
not  an  assertion  of  a  fact  peculiarly  in  the  knowledge  of  the  de* 
fendant.  Whether  Falch  deserved  credit  depended  on  the  opi- 
nion of  many ;  for  credit  exists  on  the  good  opinion  of  many. 
Respecting  this,  the  plaintiffs  might  have  inquired  of  others, 
who  knew  as  much  as  the  defendant ;  it  was  their  fault  that 
they  did  not,  and  they  have  suffered  damage  by  their  own  laches. 
It  was  owing  to  their  own  gross  negligence  that  they  gave  cre- 
dence to  the  assertion  of  the  defendant,  without  taking  pains  to 
satisfy  themselves  that  that  assertion  was  founded  in  ^t,  as  in 
the  case  of  Bayly  v.  Merrel.  I  am  therefore  of  opinion,  that 
this  action  is  as  novel  in  principle  as  it  is  in  precedent,  that  it 
is  against  the  principles  to  be  collected  from  analogous  cases, 
and  consequently  that  it  cannot  be  maintained. 

BuLLBR,  J. — ^The  foundation  of  this  action  is  fraud  and  de* 
ceit  in  the  defendant,  and  damage  to  the  plaintiffs.  And  tha 
question  is,  Whether  an  action  thus  founded  can  he  susiamed  in 
a  court  of  law?  Fraud  without  damage,  or  damage  without 
fraud,  gives  no  cause  of  action  ;  but  where  these  two  concur,  an 
action  lies.  Per  Croke^  J.  3  Bufst*  95^  But  it  is  contended,  that 
this  was  a  bare  naked  Jie;  that,  as  no  collusion  with  Falch  13 
charged,  it  does  not  amount  to  a  fraud :  and,  if  there  were  any 
fraud,  the  nature  of  it  is  not  stated.  And  it  was  supposed  hy 
the  counsel  who  originally  made  the  motion,  that  00  actipq 
could  be  maintained,  unless  the  defendant,  who  made  this  false 
assertion,  had  an  interest  in  so  doing.  1  agree  that  an  actioa 
cannot  be  supported  for  telling  a  bare  naked  lie;  but  that  1  de-* 
£ne  to  be,  saying  a  thing  which  is  false,  knowing  or  not  know-> 
ing  it  to  be  so,  and  without  any  design  to  injure,  cheat,  or  de-* 
ceive,  another  person.  Every  deceit  comprehends  a  lie ;  but  a 
deceit  is  more  than  a  lie  on  account  of  the  view  with  which  it 
is  practised,  it's  being  coupled  with  some  dealing,  and  the  injury 
which  it  is  calculated  to  occasion,  and  does  occasion,  to  another 
person.  Deceit  is  a  very  extensive  head  in  the  law  ;  and  it  will 
be  proper  to  take  a  short  view  of  some  of  the  cases  which  have 
existed  on  the  subject,  to  see  how  far  the  courts  have  gone,  and 
what  are  the  principles  upon  which  they  have  decided.  1  lay  out 
pf  the  question  the  case  in  2  Cro.  190.,  and  all  other  casea 
>?bich  relate  to  freehold  interests  in  lands:  for  they  go  on  th^ 
special  reason  that  the  seller  cannot  have  them  without  title,  and 
the  buyer  is  at  his  peril  to  see  it.    But  the  cases  cited  on  the  pari 
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of  the  defendant,  deserving  noticei  are  Yelv.  20.     Carth.QO.        1789. 

Salk.  2 10.    The  first  of  these  has  been  fully  stated  by  my  brother        

Grose:  but  it  is  to  be  observed  that  the  book  does  not  affect  to  „I^J^ 
give  the  reasons  on  which  the  Court  delivered  their  judgment :  Frekman, 
but  it  is  a  case  quoted  by  counsel  at  the  bar,  who  meniions  what 
was  alleged  by  counsel  in  the  other  case.  If  the  Cmrt  went  on 
a  distinction  between  the  words  warraniy  and  affirmation^  the 
case  is  not  law :  for  it  was  rightly  htfid  by  Uotif  C.  J.  in  the  sub- 
sequent cases,  and  has  been  nniformly  adopted  ever  since,  that  an 
affirmation  at  the  time  of  a  sale  is  a  warranty,  provided  it  appear 
on  evidence  to  huve  been  so  intended.  But  the  true  grouud  of 
that  determination  was,  that  the  assertion  was  of  mere  matter  of 
judgment  and  opinion ;  of  ^  matter  uf  which  the  detendant  had 
no  particular  knowledge,  but  of  which  many  men  will  be  of 
many  mind^,  9nd  which  is  oftep  governed  by  whim  and  caprice. 
Judgment  or  opinion,  in  such  case,  implies  no  knowledge.  And 
here  this  case  differs  materially  from  that  in  Yelveriou:  my 
brother  Grose  considers  this  assertion  as  mere  matter  of  optnion 
only ;  bqt  I  differ  from  him  in  that  respect.  For  it  is  stated  oq 
this  record,  that  the  defendant  kqew  that  the  fact  was  false.  The 
case  in  Yelv*  admits,  that  if  there  bad  been  fraud*  it  would  have 
been  otherwise.  The  case  of  Cross^  v.  Qardfier^  Carth.  90. 
was  upon  an  affirmation  that  oxen,  which  the  defendant  had  in 
his  possession,  and  sold  to  the  plaintiff  wefe  his,  when  in  truth 
they  belonged  to  another  person.  The  objection  against  the 
action  was  that  the  declaration  neither  stated  that  the  defendant 
deceiifull^  sold  them,  or  that  he  knew  them  to  be  the  property  of 
another  person  ;  and  a  man  may  be  mistaken  in  his  property 
and  right  to  a  thing  without  any  fraud  or  ill  intent.  Ej  concessis 
therefore,  if  there  were  fraud  or  deceit  the  action  would  lie; 
and  knowledge  of  the  falsehood  of  the  thing  asberted  is  fraud 
and  deceit.  But  notwithstanding  these  objections,  the  Court 
held  that  the  action  lay,  because  the  plaintiff  had  no  means  of 
knowing  to  whom  the  property  belonged  but  only  by  the  pos- 
sesaioo.  And  in  Cro.  Jac.  474.  it  was  held,  that  affirming 
them  to  be  his,  knowing  them  to  be  a  stranger's,  is  the  offence, 
and  cause  of  action.  The  case  of  Medina  v.  Stoughton  (a)^  'u^ 
the  point  of  decision,  is  the  same  as  Crosse  v.  Gardner:  bui 
there  is  an  obiter  dictum  of  Holt^  Ch.  J.,  that  where  the  seller 
ff  a  personal  thing  is  out  of  possession,  it  is  otherwise,  for  there 
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1789.       may  be  room  to  question  the  seller's  title,  and  caviat  empior  in 
^  such^case  to  have  an  express  warranty,  or  a  good  title.    This 

Jll^^  distinction  by  Hoii  is  not  mentioned  by  Ix>rd  Raym.  59^-  who 
FftKBMAX*  reports  the  same  case :  and  if  an  affirmalion  at  the  time  of  sale 
be  a  warranty,  I  cannot  feel  a  distinction  between  the  vendor's 
being  in  or  out  of  possession.  The  thing  is  bought  of  him,  and 
m  consequence  of  his  assertion : .  and  if  there  be  any  difietence, 
it  seems  to  me  that  the  case  is  strongest  against  the  vendor  when 
he  is  out  of  possession,  because  then  the  vendee  has  nothing  but 
the  warranty  to  rely  on.  These  cases  then  are  so  far  from  being 
authorities  against  the  present  action,  that  they  shew  that,  if 
tfiere  be  fraud  or  deceit,  the  action  will  lie ;  and  that  know- 
ledge  of  the  falsehood  of  the  thing  asserted  is  fraud  and 
deceit.  Collusion  then  is  not  necessary  to  constitute  fraud.  In 
the  case  of  a  conspiracy,  there  must  be  a  collusion  between  two 
or  more  to  support  an  indictment :  but  if  one  man  alone  be 
guilty  of  an  offence,  which,  if  practised  by  two,  would  be  the 
subject  of  an  indictment  for  a  conspiracy,  he  is  civilly  liable  in 
an  action  for  reparation  of  damages  at  the  suit  of  the  person 
injured.  That  knowledge  of  the  falsehood  of  the  thing  asserted 
constitutes  fraud,  though  there  be  no  coHqsion,  is  further 
proved  by  the  case  of  Risney  v.  5e/6y,  Salk.  211.  where,  upon 
a  treaty  for  the  purchase  of  an  house,  ihe  defendant  fraudulently 
a£Brmed  that  the  rent  was  50/.  per  anfium,  when  it  was  only 
90/.  per  annum,  and  the  plaintiff  had  his  judgment;  for  the 
valu^  of  the  rent  is  a  matter  which  lies  in  the  private  knowledge 
of  the  landlord  and  tenant,  and  if  they  a£Brm  the  rent  to  be 
more  than  it  is,  the  purchaser  is  cheated,  and  ought  to  have  a 
remedy  for  it.  No  collusion  was  there  stated,  nor  does  it  ap- 
pear that  the  tenant  was  ever  asked  a  question  about  the  rent, 
and  yet  the  purchas^er  might  have  applied  to  him  for  inform- 
ation ;  but  the  judgment  proceeded  wholly  upon  the  ground  that 
the  defendant  knew  that  what  he  asserted  was  false.  And  by 
the  words  of  the  book  it  seems  that,  if  the  tenant  had  said  the 
same  thing,  he  also  would  have  been  liable  to  an  action.  If  so, 
that  would  be  an  answer  to  the  objection,  that  the  defendant  in 
this  case  had  no  interest  in  the  assertion  which  he  made.  But 
I  shall  not  leave  this  point  on  the  dictum  or  inference  which  may 
be  collected  from  that  case.  If  A.  by  fraud  and  deceit  cheat 
JB.  out  of  1000/.,  it  makes  no  diflerence  to  B.  whether  A.,  or 
any  other  person,  pockeu  that  1000/.    He  has  lost  his  money, 

and 
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mnI  if  be  cin  fix  fraud  upon  A.,  reason  seema  to  say  that  he  has  1789* 
aright  to  seek  satisfaction  against  him.  Authorities  are  not  *"*~ 
wanting  on  this  point.  1  Roll.  Abr.  91.  p/.  7.  If  the  vendor  ^^^^ 
affirm  that  the  goods  are  the  goods  of  a  stranger  his  friend,  and  FasBMAif. 
that  he  had  authority  from  him  to  sell  them,  and  upon  that  J?, 
buy  them,  when  in  truth  they  are  the  goods  of  another,  yet  if 
he  sell  them  fraudulently  and  falsely  on  this  pretence  of  autho- 
lity,  though  he  do  not  warrant  diem,  and  though  it  be  not 
averred  that  he  sold  them  knowing  them  to  be  the  goods  of  the 
stranger,  yet  B.  shall  have  an  action  for  this  deceit.  It  is  not 
clear  frotn  this  case,  whether  the  fraud  consisted  in  having  no 
authority  from  his  friend,  or  in  knowing  that  the  goods  belonged 
to  another  person :  what  is  said  at  the  end  of  the  case  only 
proves  thatya/sefy  ^nd  fraudulently  are  equivalent  to  knawingfym 
If  the  first  were  the  fact  in  the  case,  namely,  that  he  had  no 
authority,  the  case  does  not  apply  to  this  point :  but  if  he  had 
an  authority  from  his  friend,  whatever  the  goods  were  sold  for 
htt  friend  was  entitled  to,  and  he  had  no  interest  in  them.  But 
however  that  might  be,  the  neit  case  admits  of  no  doubt. 
For  in  1  Ro.  Abr.  I00.pl.  1.  it  was  held,  that  if  a  man  acknow- 
ledge a  fine  in  my  name,  or  acknowledge  a  judgment  in  an  action 
in  my  name  of  my  laud,  this  shall  bind  me  for  ever ;  and 
iherefore  I  may  have  a  writ  of  deceit  against  him  who  acknow- 
ledged it.  So  if  a  man  acknowledge  a  recognizance,  statute- 
merchant,  or  staple,  there  is  no  foundation  for  supposing  that 
in  that  case  the  person  acknowledging  the  fine  or  judgment 
was  the  same  person  to  whom  it  was  so  acknowledged.  If  that 
had  been  necessary,  it  would  have  been  so  stated ;  but  if  it  were 
not  so,  he  who  acknowledged  the  fine  had  no  interest  in  it. 
Again,  in  I  Ro.  Abr.  95.  L  25.  it  is  said,  if  my  servant  lease 
my  land  to  another  for  years,  reserving  a  rent  to  me,  and  to 
persnade  (he  lessee  to  accept  it,  he  promise  that  he  shall  enjoy 
the  land  without  incumbrances ;  if  the  land  be  incumbered,  4rc« 
the  lessee  may  have  an  acdon  on  the  case  against  my  servant^ 
because  he  made  an  express  warranty.  Here  then  is  a  case  in 
which  the  party  had  no  interest  whatever.  The  same  case  is 
reported  in  Cro.  Jac,  425.,  but  no  notice  is  taken  of  this  point ; 
probably  because  the  reporter  thought  it  immaterial  whether 
the  warranty  be  by  the  master  or  servant.  And  if  the  warranty 
be  made  at  the  time  of  the  sale,  or  before  the  sale,  and  the  sale 
is  upon  the  fiuth  of  the  warranty,  I  can  see  no  distinction  be- 
tween 
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tween  the  cases.  The  gift  of  the  action  is  fraud  and  deceit,  an4 
if  that  fraud  and  deceit  can  be  fixed  by  evidence  on  one  who  had 
no  interest  in  his  iniquity,  it  proves  his  malice  to  be  the  greater. 
But  it  was  objected  to  this  declaration,  that  if  there  were  any 
fraud,  the  nature  of  it  is  not  stated :  to  this  the  declaration  itself 
is  so  direct  an  answer,  that  the  case  admits  of  no  other.  The 
fraud  is,  that  the  defendant  procured  the  plaintifis  to  sell  goodsi 
on  credit  to  one  whom  they  would  not  otherwise  have  trusted^ 
by  asserting  that  which  he  knew  to  be  false.  Here  then  is 
the  fraud,  and  the  means  by  which  it  was  committed  ;  and  it 
was  done  with  a  view  to  enrich  Falch  by  empoverishing  the  plain- 
tiffs, or,  in  other  words,  by  cheating  the  plaintiffs  out  of  their 
goods.  The  cases  which  I  have  statecl,  and  Sid.  146.,  and 
1  Keb.  522.,  prove  that  the  declaration  states  more  than  is  neces- 
sary ;  ioxfraudulenUr  without Bcxens^  or  sciens  \9\\\io\ii fraudulent 
ier,  would  be  sufficient  to  support  the  action.  But,  as  Mr.  J. 
Taisden  said  in  that  case,  the  fraud  must  be  proved.  The  asser- 
tion alone  will  not  maintain  the  action ;  but  the  plaintiff  must 
go  on  to  prove  that  it  was  false,  and  that  the  defendant  knew  it 
to  be  so :  by  what  means  that  proof  is  to  be  made  out  in  evir 
dence  need  not  be  stated  in  the  declaration.  Some  general  ar- 
guments were  urged  at  the  bar,  to  shew  that  mischiefs  and  incon- 
veniencies  would  iirise  if  this  action  were  sustained;  for  if  a  man, 
who  is  asked  a  question  respecting  another's  responsibility,  hesi- 
tate, or  is  silent,  he  blasts  the  character  of  the  tradesman  :  and 
if  he  say  that  he  is  insolvent,  he  may  not  be  able  to  prove  it. 
But  let  us  see  what  is  contended  for :  it  is  nothing  less  thaa 
that  a  man  may  assert  that  which  he  knows  to  be  false,  and 
thereby  do  an  everlasting  injury  to  his  neighbour,  and  yet  not 
be  answerable  for  it  This  is  as  repugnant  to  law  as  it  is  to 
piorality.  Then  it  is  said,  that  the  plaintiffs  had  no  right  to  ask 
the  question  of  the  diefendant.  But  I  do  not  agree  in  that ;  for 
the  plaintiffs  had  an  interest  in  knowing  what  the  credit  of 
Falch  was.  It  was  not  the  inquiry  of  idjle  curiosity,  but  it  was 
to  govern  a  very  extensive  conceri|.  The  defendant  undoubt- 
edly had  his  option  to  give  an  answer  to  the  question,  or  not : 
but  if  he  gave  none,  or  said  he  did  not  know,  it  is  impossible  for 
any  court  of  justice  to  adopt  the  possible  inferences  of  a  suspicious 
mind  as  a  ground  for  grave  judgment.  All  that  is  required  of 
a  person  in  the  defendant's  situation  is,  that  he  shall  give  no  an- 
(werj  or  that  if  he  do,  he  shall  answer  according  to  the  truth  af 
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6r  as  be  knows,  llie  reasoning  in  the  case  of  Coggt  ▼•  Barnard  1 789* 
which  was  cited  by  the  plaintiff's  counsel,  is  I  think  very  ap- 
plicable  to  this  part  of  the  case.  If  the  answer  import  insolvency,  «^W^ 
it  is  not  necessary  that  the  defendant  should  be  able  to  prove  that  Freemaw • 
insolvency  to  a  jury ;  for  the  law  protects  a  man  in  giving  that 
answer,  if  he  does  it  in  confidence  and  without  malice.  No 
action  can  be  maintained  against  him  for  giving  such  an  answer 
unless  express  malice  can  be  proved.  From  the  circumstance  of 
the  law  giving  that  protection,  it  seems  to  follow,  as  a  necessary 
consequence,  that  the  law  not  only  gives  sanction  to  the  question, 
but  requires  that,  if  it  be  answered  at  all,  it  shalt  be  answered 
honestly.  There  is  a  case  iu  the  books,  which,  though  not 
much  to  be  relied  on,  yet  serves  to  shew  that  this  kind  of  con* 
duct  has  never  been  thought  innocent  in  tVesimimier  Hall.  In 
JR.  v.  GunUofif  I  Str.  688.  the  defendant  was  indicted  for  pre- 
tending that  a  person  of  no  reputation  was  Sir  J.  Thomycraftf 
whereby  the  prosecutor  was  induced  to  trust  him ;  and  the  Court 
refused  to  grant  a  certiorari,  unless  a  special  ground  were  laid 
for  it.  If  the  assertion  in  that  case  had  been  wholly  innocent, 
the  Court  would  not  have  hesitated  a  moment.  How  indeed  an 
indictment  could  be  maintained  for  that,  I  do  not  well  under* 
stand ;  nor  have  I  learnt  what  became  of  it.  The  objection  to 
the  indictment  is,  that  it  was  merely  a  private  injury  :  but  that  is 
no  answer  to  an  action.  And  if  a  man  will  wickedly  assert  that 
which  he  knows  to  be  false,  and  thereby  draws  his  neighbour 
iato  a  heavy  loss,  even  though  it  be  under  the  specious  pre* 
teoce  of  serving  his  friend,  I  say  auris  tatibus  islis  nan  jura  iulh  * 
terviufU. 

AsHHURST,  J. — ^The  objection  in  this  case,  which  is  to  the 
third  count  in  the  declaration,  is,  that  it  contains  only  a  bare 
as$ertion,  and  does  not  state  that  the  defendant  had  any  interest, 
or  that  he  colluded  with  the  other  party  who  had.  But  I  am 
of  opinion  that  the  action  lies  notwithstanding  this  objection. 
It  seems  to  me  that  the  rule  laid  down  by  Crake,  J.  in  Baily  v. 
MerreU(a)f  is  a  sound  and  solid  principle,  namely,  that  fraud 
without  damage,  or  damage  without  fraud,  will  not  found  an 
action;  but  where  both  concur,  an  action  will  lie.  The  prin- 
ciple is  not  denied  by  the  other  Judges,  but  only  the  application 
•f  it|  because  the  party  injured  there,  who  was  the  carrior,  had 
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die  memns  of  attawing  certain  knomltdge  in  bis  <mn  power, 
namely,  by  weighing  the  goods ;  and  therefore  it  was  a  foolish 
credulity  against  which  the  law  will  not  relieve*  Bnt  that  i$ 
not  the  case  here,  for  it  is  expressly  charged  that  the  defendant 
knew  die  falsity  of  the  allegation,  and  which  die  jury  have  found 
to  be  thie;  but  non  conUai  that  the  plaintifis  knew  it,  or  had 
any  means  of  knowing  iU  but  trusted  to  the  veracity  of  the  de* 
fendant.  '  And  many  reasons  may  occur  why  the  defendant  might 
know  that  fact  better  than  the  plaintiffs;  as  if  there  had  before 
this  event  subsisted  a  partnership  between  him  and  Falch,  which 
had  been  dissolved  :  4>ut  at  any  rate  it  is  stated  as  a  fact  that  he 
knew  it.  It  is  admitted  that  a  fraudulent  affirmation,  v^hea 
the  party  making  it  has  an  interest,  is  a  ground  of  action ;  as  in 
Risnetf  v,  Setby  («),  which  was  a  false  affirmation  made  to  a 
purchaser  as  to  die  rent  of  a  farm  which  the  defendant  was  in 
treaty  to  sell  to  him.  But  it  was  argued  that  the  action  lies  not 
unless  where  the  party  making  it  has  an  interest,  or  coliadea 
with  one  who  has.  I  do  not  recollect  that  any  case  was  cited 
which  proves  such  a  position ;  but  if  there  were  any  such  to  be 
found,  I  should  not  hesitate  to  say  that  it  could  not  be  law;  for 
I  have  so  great  a  veneration  for  'the  law  as  to  suppose  that  no- 
thing can  be  law  which  is  not  fouhdied  in  common  'sense  or 
common  honesty.  For  the  gift  of  the  action  is  the  infury  done  to 
the  plaintiffs  and  not  whether  die  defendant  meant  to  be  a  gainer 
by  it:  what  is  it  to  the  plaintiff  whether  the  defendant  was 
or  was  not  to  gain  by  it ;  the  injury  to  him  is  the  same.  And  it 
should  seem  that  it  ought  more  emphatically  to  lie  against  him^ 
as  the  malice  is  more  diabolical,  if  be  had  not  the  temptation  of 
gain.  For  the  same  reason,  it  cannot  be  necessary  that  the  de- 
fendant should  collude  with  one  who  has  an  interest.  But  if 
collusion  were  necessary,  there  seems  all  the  reason  in  the  world 
to  suppose  both  interest  end  collusion  from  the  nature  of  die  act ; 
for  it  is  to  be  hoped  that  there  is  not  to  be  found  a  disposition  so 
diabolical  as  to  prompt  any  man  to  injure  another  without  benefit- 
ing himself.  But  it  is  said,  that  if  this  be  deternrinad  to  be  law, 
any  man  may  have  an  action  brought  against  him  for  telling  a  lie^ 
by  the  crediting  of  Which  another  happens  eveotaally  to  be  in- 
jured. But  this  consequence  by  no  means  follows;  for  inorder 
to  make  it  actionable,  it  must  be  accompanied  with  the  cirouns- 
atances  averred  in  this  count,  namely,  that  the  defendant,  ''  in- 
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'^  tending  to  deceive  and  defraud  the  plaintiffii,  did  deceitfully  1789* 
^  cneoonge  and  persuade  them  to  do  the  act,  and  for  that  pur*  — ~- 
^  pose  made  the  false  affirmation,  in  consequence  of  ^hich  f^^^^i^ 
"  they  did  the  act."  Any  lie  accompanied  with  those  circum-  Fekbmak* 
stances  i  should  clearly  hold  to  be  the  subject  of  an  action :  but 
not  a  mere  lie  thrown  out  at  random  iiiithout  any  intention  of 
hurting  any  body,  but  which  some  person  was  foolish  enough 
to  act  upon;  for  the  quo  animo  is  a  great  part  of  the  gift  of 
the  action.  Another  argument  which  has  been  made  use  of  is, 
that  this  is  a  new  case,  and  that  there  is  no  precedent  of  such 
an  action.  Where  ca^es  are  new  iu  their  principle,  there  I 
admit  that  it  is  necessary  to  have  recourse  to  legislative  inter- 
position in  order  to  remedy  the  grievance :  but  where  the  case 
is  only  new  in  the  instance,  and  the  only  question  is  upon  the 
application  of  a  principle  recognized  in  the  law  to  such  new  case, 
it  will  be  just  as  competent  to  courts  of  justice  to  apply  the 
principle  to  any  case  which  may  arise  two  centuries  hence  as  it 
waa  two  centuries  ago :  If  it  were  not,  we  ought  to  blot  out  of 
our  law  books  one  fourth  psrt  of  the  cases  that  are  to  be  found 
in  them.  The  same  objection  might  in  my  opinion  have  been 
made  with  much  greater  reason  in  the  case  of  Coggi  v.  Barnard; 
for  there  the  defendant,  so  far  from  meaning  an  injury,  meant  a 
kindness,  though  he  was  not  so  careful  as  he  should  have  been 
in  the  execution  of  what  he  undertook.  And  indeed  the  prin« 
ciple  of  the  case  does  not,  in  my  opinion,  seem  so  clear  as  that 
of  the  case  now  before  us,  and  yet  that  case  has  always  been 
iceeived  as  law.  Indeed  one  great  reason  perhaps  why  this 
sartton  has  .never  occivred  may  be  that  it  is  not  likely  that  such  a 
apecies  of  fraud  should  be  practised  unless  the  party  is  in  some 
waj  mterested.  Therefore  I  think  the  rule  for  arresting  the 
judgment  ought  to  be  discharged. 

Lord  Kbnyon,  Ch.  J. — I  am  not  deshrous  of  entering  very 
fully  into  the  discussion  of  this  subject,  as  the  argument 
comes  to  me  quite  exhausted  by  what  has  been  said  by  my 
brothera.  But  still  I  will  any  a  few  words  as  to  the  grounds 
upon  which  my  opinion  is  formed.  All  laws  stand  on  the  best 
smd  broadeat  basis  which  go  ta  enforce  moral  and  social  duties. 
Though  mdeed  it  is  not  every  moral  and  social  duty  the  neglect 
lof  which  is  the  ground  of  an  action.  For  there  are,  which  are 
called  in  the  civtMaw,  duties  of  imperfect  obligation,  for  th^ 
onforcbg  of  which  no  action  lies.   There  are  many  cases  where 

the 


46  CASES  iH  HILARY  TERM 

1789.       the  pure  effusion  oft  good  mind  may  induce  the  performance 

of  particular  duties,  which  yet  cannot  be  enforced  by  mnnicipat 

^^^i«r      ^*^'*    ^"^  **'*  *'®  certain  duties,  the  non-performance  of 
Freeman,  which  the  jurisprudence  of  this  country  has  made  th^  subjecl  of 
a  civil  action.    And  I  find  it  laid  down  by  the  Lord  Gh.  B. 
Comyns  (a),  that  ''  an  action  upon  the  case  for  a  deceit  lies 
when  a  man  does  any  deceit  to  the  damage  of  another/'     He 
has  not,  indeed,  cited  any  authority  for  this  opinion  ;  but  his 
opinion  alone  is  of  great  authority ;  since  he  was  considered  by 
his  cotemporaries  as  the  most  able  lawyer  in  WeUminiter  Hall. 
Let  us,  however,  consider  whether  that  proposition  is  not  sup* 
ported  by  the  invariable  principle  in  all  the  cases. on  this  sub^ 
ject.    In  3  Bubir.  95.  it  was  held  by  Croktf  J.  that  t'  fraud 
without  damage,  or  damage'  without  fraud,  gives  no  cause  of 
action  :  but  where  these  two  do  concur^  there  an  action  lieth.'* 
It  is  true,  as  has  been  already  observed,  that  the  judges  were  of 
opinion  in  that  case  that  the  action  did  not  lie  on  other  grounds. 
But  consider  what  those  grounds  were.     Dodderidge,  J.  said 
'^  if  we  shall  give  way  to  this,  then  every  carrier  would  have  an 
action  upon  the  case :  but  he  shall  not  have  any  action  for  this, 
because  it  is  merely  his  own  default  that  he  did  not  weigh  it." 
Undoubtedly  where  the  common  prudence  and  caution  of  man 
are  sufficient  to  guard  him,  the  law  will  not  protect  hii^  in  his 
negligence.    And  in  that  case,  as  reported  in  Cro*  Jac.  386. 
the  negligence  of  the  plaintiff  himself  was  the  cause  for  which 
the  Court  held  that  the  action  was  not  maintaieable.     Then 
how  does  the  principle  of  that  case  apply  to  the  present  f  There 
are  many  situations  in  life,  and  particularly  in  the  commercial 
world,  where  a  man  cannot  by  any  diligence  inform  himself  of 
the  degree  of  credit  which  ought  to  be  given  to  the  persons  with 
whom  he  deals ;  in  which  cases  he  must  apply  to  those  whose 
sources  of  intelligence  enable  them  to  give  that  information.  The 
law  of  prudence  leads  him  to  apply  to  them,  and  the  law  of 
.    morality  ought  to  induce  them  to  give  the  information  required. 
In  the  case  of  BuUtrode  the  carrier  might  have  weighed  the  goods 
himself:  but  in  this  case  the  plaintiffs  had  no  means  of  knoHing 
the  state  of  FalcKs  credit  but  by  an  application  to  bis  neigh- 
bours.   The  same  observation  may  be  made  to  the  cases  cited 
by  the  defendant's  counsel  respecting  titles  to  real  property.  For  a 
person  does  not  have  recourse  to  common  conversations  to  know 

(«)  Cm .  Dig.  TU.  <<  Action  opon  te  case  fbr  i  dscdt«"   A.  1. 

th« 
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the  title  of  an  estate  which  he  is  about  to  purcliase :  but  be  may  1789.. 
iospect  the  title  deeds;  and  he  does  not  use  common  prudence 
if  be  rely  on  any  other  security.  In  the  case  in  Bulstrode  the  ^^"7 
Court  seemed  to  consider  that  damniiman^i^'tfrta  are  thegrounds  Freeman* 
of  this  action  ;  and  they  all  admitted  that,  if  they  had  existed  in 
that  case,  the  action  would  have  lain  there ;  for  the  rest  of  the 
judges  did  not  controvert  the  opinion  of  CroA:e  J.  but  denied 
tbe  application  of  it  to  that  particular  case.  Then  it  \i'as  con* 
tended  here  that  the  action  cannot  be  maintained  for  telling  a 
Diked  lie :  but  that  proposition  is  to  be  taken  sub  modo.  If, 
indeed,  no  injury  is  occasioned  by  the  lie,  it  is  not  actionable : 
but  if  it  be  attended  with  a  damage,  it  then  becomes  the  subject 
of  an  action.  As  calling  a  woman  a  whore,  if  she  sustain  no 
damage  by  it,  is  not  actionable ;  but  if  she  loses  her  marriage  by 
it,  then  she  may  recover  satisfaction  iu  damages.  But  in  this 
case  the  two  grounds  of  the  action  concur  :  here  are  both  the 
damnum  et  injuria.  The  plaintiffs  applied  to  the  defendant 
telling  him  that  they  were  going  to  deal  with  Falch^  and  de- 
siring to  be  informed  of  his  credit,  when  the  defendant  fraudu* 
lentfy,  and  knowing  it  to  be  otherwise,  afid  with  a  design  to  de^ 
ceive  the  plaintiffs,  made  the  false  affirmation  which  is  stated  on 
tlie  record,  by  which  they  sustained  a  considerable  damage.  Then 
can  a  doubt  be  entertained  for  a  moment  but  that  this  is  inju- 
rioui  to  the  plaintiffs  ?  If  this  be  not  an  injury,  I  do  not  know 
bow  to  define  the  word.  Then  as  to  tbe  loss,  this  is  stated  in 
the  declaration,  and  found  by  the  verdict.  Several  of  the  words 
stated  in  this  declaration,  and  particularly  '^ fraudulenter/"  did 
not  occur  in  several  of  ^he  cases  cited.    It  is  admitted  that  the  ^ 

defendant's  conduct  was  highly  immoral,  and  detrimental  to 
society.  And  I  am  of  opinion  that  the  action  is  maintainable 
00  tbe  grounds  of  deceit  in  the  defendant,  and  injury  and  loss 
to  the  plaintiffs. 

Rule  for  arresting  the  judgment  discharged. 

Symmons  against  Knox.  jSTtS 

DEBT  on  bond  in  II619/.  ISs.  4d.  dated  the  14th  July  Inanactioaoa 
1784.    The  defendant  (after  praying  oyer  of  the  bond  fe^'t^JJ^t*" 

and  of  the  condition,  which  was  that  the  bond  should  be  void  let  forth  in  the 

plea  what  is 
reaOy  doe  on  tlie  bond,  before  he  is  intiUed  to  set  off  any  cross  demand  under  8  G«o,  s.  c,  24. 
<.  5.  and  sach  averment  is  traversable  (a).    [  Willes,  t65.    6  £Mt,  4S7.J 

(t)  It  is  traverMble,  thongli  laid  onder  a  oideKcff •  Grimmood  v.  Bwrrit,  p^tt  6  vol.  460. 

Vol.  III.  ¥  on 
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1789.        on   payment  of  SfiOgA  11*.  Sd.  with,  lawful  interest  on    the 

Soth  of  March  then  next>  pleaded  as  follows :   that  at  the  time 

^^J^^HnH^  of  exhibiting  the  bill  of  the  said  John  thtre  was  justly  and  truly 
idTox.  due  nftd  ouing  to  the  said  John,  on  the  condition  of  the  said  vprit- 
ing  obligatory^  for  principal  and  interest,  the  sum  of  5809/.  1 1*. 
Sd.  and  no  more,  to  wit,  at  Westminster  aforesaid  in  the  county 
aforesaid ;  and  that  the  said  John  now  is,  and  on  the  day  of  ex- 
hibiting the  bill  of  the  said  John  was,  indebted  to  the  said  William 
in  more  money  than  is  remaining  due  to  the  said  John  by  vir- 
tue of  the  satd  writing  obligatory  ;  and  concluded  with  a  set-off 
in  the  common  form.  The  plaintiff  replied  that  at  the  time  of 
exhibiting  the  bill  of  the  said  John  there  was  and^e^  is  justly  and 
'  truly  due  and  ouingto  the  said  John  from  the  said  William  y  upon 
and  by  virtue  of  the  said  writing  obligatory  and  the  condition 
thereof,  for  principal  and  interest,  a  larger  sum  of  money  than  the 
said  sum  of  5HO9/.  lis.  8 J.  in  the  said  plea  mentioned,  to 
wit  the  sum  of  6930/.  3s.  9d.;  concluding  to  the  country. 

To  this  replication  the  defendant  demurred :  and  shewed  for 
cause  that  the  plaintiff  ui  and  by  his  replication  attempted  to  pfat 
in  issue  a  matter  wholly  immaterial,  and  therein  traversed  a  fact, 
whereon  no  certain  or  material  issue  could  be  taken ;  and  hath 
not  iu  and  by  his  replication  traversed,  or  denied,  or  confessed, 
the  only  fact  in  the  plea,  whereon  a  certain  or  proper  issue  could 
be  taken ;  and  because  the  replication  was  in  various  other 
respects  defective,  informal'.  Sic. 

Baldwin,  in  support  of  the  demurrer.  This  question  arises 
on  the  8  Geo.  2.  c.  24.  5.0.  which  gives  the  plea  of  set-off, 
wheie  tbe  demand  on  either  side  accrues  by  bond ;  and  which 
directs  that  judgment  shall  be  entered  for  no  more  than  shall 
appear  to  be  due  to  the  plaintiff  after  one  debt  is  set  against  the 
other.  The  material  issue,  therefore,  to  be  tried  is,  whether  the 
plaintiff's  demand  on  the  defendant  exceeds  tb^t  which  the  de- 
fendant has  on  him :  and  it  is  immaterial  to  take  issue  on  the 
exact  sum  due  from  the  defendant  to  the  plaintiff.  For  if  the 
parties  were  to  go  to  trial  on  such  an  issue,  and  the  plaintiff 
proved  that  only  one  shilling  more  was  due  to  him,  the 
defendant  would  be  depiived  of  the  benefit  of  the  statute,  even 
though  his  demand  exceeded  that  of  the  plaiutiff.  And  no 
inconvenience  can  arise  from  this  practice,  because  the  act 
directs  that  judgment  shall  only  be  entered  up  for  so  much  as 
is  really  and  justly  due. 

Dumpier, 
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Dampier^  contra.    The  statute  expressly  requires  that  the        1789* 
which  is  justly  and  truly  due  shall  be  pleaded  in  bar,  in 
which  plea  shall  be  shewn  how  much  is  truly  and  justly  due  on 
either  side.    If  then  it  be  necessary  to  aver  that  something  is  due 
OD  the  bond,  the  particulars  of  that  averment  are  necessary.    And 
the  meaning  of  the  statute  is  that,  in  case  the  defendant  sets  off 
a  bond  debt,  the  plaintiff  may  know  the  amount  of  the  defend* 
ant'&  claim  ;  or  that,  in  case  the  defendant  sets  off  to  a  debt 
due  to  the  plaintiff  arising  on  a  bond,  he  may  know  how  much 
the  defendant  admits.    If  the  defendant  were  not  to  set  forth  the 
tnie  sum,  the  plaintiff  woiild  go  to  trial  ignorant  of  what  was 
to  be  proved  by  the  defendant,  which  was  the  very  thing  against 
which  the  statute  meant  to  provide.    Then  if  this  be  a  material 
tverment,  it  is  traversable;  for  if  the  plaintiff  were  not  to  tra- 
verse it  in  his  replication,  he  would  be  taken  to  have  admitted 
it.   And  it  is  so  material,  that,  unless  the  defendant  avers  what 
is  truly  and  justly  due,  he  is  not  iutitled  under  the  statute  to  set 
off  at  all.    But  whatever  may  be  the  general  construction  of  this 
statute,  the  particular  manner  of  pleading  this  plea  has  made 
the  averment  material,  and  consequently  traversable.    The  plea 
states  that  the  defendant  was  indebted  to  the  plaintiff,  on  the 
bond,  in  5809/.  1  \s.  Sd.  and  no  more,  without  laying  it  under 
^videlicet;   in  consequence  of  which  it  became  necessary  to 
deny  it  in  the  replication,   otherwise  the  plaintiff  would  have 
been  bound   by  that  precise  sum.    In  tiurslon  y.  Tuthan  {a\ 
where  the  declaration  stated  that,  in  consideration  that  the  plain-w  [3M.&S.175.] 
tiff  would  buy  of  the  defendant  45  sheep  for  54/.  1 U.  dd.,  the 
defendant  undertook  and  promised  that  they  were  sound,  the 
plaintiff  proved  the  price  to  be  54/.  l£s.  6d.     Buller,  J.  held 
the  variance  to  be  fatal,  because  the  sum  was  not  laid  under  a 
videlicet;  and  nonsuited  the  plaintiff.    The  defendant  in  this  case 
has  also  added  the  words  **  and  no  more,"  which  the  statute  does 
not  require,  but  which  makes  the  traverse  the  more  necessary. 

Lord  Ken  YON,  Ch.  J. — I  own  L  form  an  opinion  on  this  sub- 
ject with  great  diffidence.  This  is  an  action  brought  on  a 
bond,  in  which  cise  the  statute  says  that,  if  the  defendant  wishes 
to  set  off  a  cross  demand  against  the  plaintiff,  he  must  first  state 
ia  his  plea  what  is  really  due  on  the  bond:  the  defendant  then 
in  this  case,  being  furnished  with  the  means  of  ascertaining  the 

(a)  Twnion  Sp,  Au,  1788.  cor,  SuUir,  J. 

I?  2  extent 
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1780.  eitent  of  ihe  demand  upon  the  bond,  states  that  such  a  sum 
-"■^  only  is  due ;  and,  having  thus  complied  with  the  requisition  of 
^^^^^  the  statute,  sets  oflF  a  cross  demand.  And  the  question  is,  whether 
Knox.  the  plaintiff  is  bound  to  admit  that  that  is  the  extent  of  bis  de- 
mand. Now  if  he  does  not  deny  it  in  his  replipationi  he  admits  it : 
It  therefore  became  necessary  for  the  plaintiff  to  traverse  it ;  for, 
if  the  plaintiff  were  to  go  to  trial  only  on  the  issue,  whether  his 
demand  did  or  did  not  exceed  the  defendant's,  great  injustice 
might  be  done.  And  it  seems  to  me  that  there  is  reason  in  requir- 
ing that  the  exact  sum  should  be  pleaded,  because  the  purpose  of 
pleading  is  to  reduce  the  matter  to  a  point.  Here  too  the  sum 
is  not  pleaded  under  a  videlicet:  and  it  has  been  long  settled  that 
where  any  thing  is  laid  under  a  videlicetp  the  party  is  not  con- 
eluded  by  it;  but  he  is,  where  there  is  no  videlicet.  It  would, 
therefore,  be  very  hard  on  the^plaiutiff  if  he  were  bound  by  the 
sum,  which  the  defendant  has  stated  not  under  a  videlicet,  with- 
out having  an  opportunity  of  traversing  it* 

AsitHURST,  J« — ^There  is  a  manifest  distinction  between  this 
statute  and  that  of  the  £  Geo.  2.  c.  22*  For  this  act  expressly 
requires  that  the  defendant  shall  set  forth  the  precise  sum  which 
is  due  on  tha  bond,  before  he  can  be  permitted  to  set  off  his 
demand.  And  therefore  we  are  precluded  by  the  statute  from 
considering  this  on  the  same  footing  with  simple  contract  debts. 
The  form  of  pleading  under  a  videlicet,  where  the  party  does  not 
mean  to  be  concluded  by  the  sum  stated,  shews  that,  where  it  is 
sot  so  pleaded,  he  is  bound  by  the  precise  sum  pleaded.  '  Now 
here  the  defendant  pleaded  that  a  certain  sum  was  due  to  the 
plaintiff  on  the  bond,  and  no  more^  which  would  have  concluded 
the  plaintiff,  if  he  had  not  traversed  it  in  his  replication. 

Grose,  J.— (a)  If  the  two  statutes  2  Geo.^.  c.  £2.  and 
8  Geo.  2.  c.  24*  be  considered  and  compared  together,  there  will 
be  found  to  be  no  difficulty  in  this  question.  By  the  former 
act  the  defendant  was  permitted  to  set  off  his  demand  against  the 
plaintiff,  either  by  pleading  it,  or  by  giving  it  in  evidence  un- 
der the  general  issue  with  notice.  But  as  it  was  conceived  that 
.  the  words  *^  mutual  debts"  mentioned  in  that  act  did  not  ex- 
tend to  cases  where  the  demand  arose  on  a  penalty,  the  8  Geo.  2» 
c.  24.  was  passed,  which  enacts  that,  where  either  the  plaintiff's 
or  the  defendant's  demand  accrues  by  reason  of  any  penalty,  the 
debt  intended  to  be  set  off  shall  be  pleaded  in  bar,  in  which  plea 

(a)  Mr.  Jnstice  BuUer  was  sittuog  for  the  Lord  CbanceHor. 

shall 
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shall  be  shewn  how  much  is  justly  and  truly  due  on  either  side:         17^9. 

So  that  under  this  act  the  defendant  cannot  give  a  notice  of  set-         

off  with  the  general  issue:  but  he  is  required  to  plead  it  in  bar,  J^^^l^^ 
in  which  plea  he  must  state  what  is  really  due  on  the  bond.  And  Kn  ox. 
as  far  as  my  experience  goes,  the  plea  in  this  case  is  warranted 
by  the  usual  form  of  pleading :  it  has  not  been  usual  to  plead 
that  a  Urge  sum  of  money,  io  wii,  so  much  is  due,  but  thai  a 
specific  sum  is  due  and  no  mnre.  And  this  mode  is  certainly 
consonant  to  the  8  Geo.  2.  e.  24.  Then  as  the  defendant  set 
foith  what  was  really  due  without  a  videlicet,  the  plaintiff  would 
be  taken  to  have  admitted  it^  if  he  had  not  traversed  it  in  his 
replication.         ^ 

Demurrer  over-ruled. 
But  as  Baldwin  suggested  that  it  had  not  been  the  practice  to 
traverse  this  averment  in  the  replication,  the  Court  gave  the 
defendant  leave  to  amend  on  paying  the  costs. 


Tmm,f9 


The  King  against  Andrew  TodLEY.  (a).  f^s. 

[8E«st,580.] 

THE  defendant,  who  had  been  convicted  in  the  penalty  of  Tbeletthi«of 
bl.  under  the  25  Geo.  3.  c.  51.  for  letting  to  hire  a  bone  foJ^t^p^JJ^ 
to  Richard  Gee,  for  the  purpose  of  travelling  post  by  the  ktage,  of  going  npoa 
to  wit,  from  lotness  to  Ashburton,  Devon,  and  back  again,  not  onetown  to^ 
having  a  license  so  to  do  from  the  commissioners  of  the  stamp-  aiMtber,  and 
office,  appealed  to  the  last  Michaelmas  Sessions  at  Exeter;  where  the  coin^'of 
the  conviction  was  quashed,  subject  to  the  opinion  of  this  Court  *  <>ay'»  joar. 
on  the  follow mg  case.  a  letting  to 

On  the  4th  of  October  1788,  Richard  Gee,  an  apparitor  of  the  ilj';?  ^■"'^ 
.  .  m  i»  J*^^  the  own- 

spiritual  court  of  the  archdeaconry  of  Totness  in  the  diocese  of  «r  of  the  bone 

Exefer,  went  to  the  appellant,  who  is  a  butcher  of  the  town  of  l^^J^^J^JJ^ 

Totuess,  and  hired  a  horse  of  him  to  go  from  thence  to  Ashburton  tb  Geo.  s.  e. 

in  the  paid  county  and  back  again ;  the  price  to  be  paid  to  the  he  hM^not^f** 

appellant  for  such  hire  amounted  to  one  shilling  and  sixpence,  license  which 

and  Richard  Gee  was  to  return  with  the  horse  to  Totness  the  same  KS«*tolS!e* 

tor  the  purpose 
of  trarelling  post  are  required  to  take  oat  by  that  statute.  The  words  trmelting  pat  in  that  act 
arc  to  lie  consuraed  according  to  the  popolar  acceptation  of  them. 

(«)  This  case  was  detenained  in  the  last  term ;  bat  as  it  concerned  one  of  the 
re?enne  laws,  and  as  it  was  understood  that  the  Attorney  General  wished  to  be 
beu^  opoo  it,  the  Coart  gave  him  leave  to  argue  it  again  in  case  he  was  dissatis- 
fied  with  the  opinion  of  the  Court :  he  afterwards  however  declared  he  was  per- 
fectly  aatiified  with  the  judgment  of  the  Court.    See  the  next  case. 

F  3  ^^y% 
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The  King 

agahitt 
TOOLEY, 


day ;  and  it  also  appeared  that  the  appellant  was  not  a  person 
licensed  to  let  horses  for  t ravelling  post. 

By  the  25  Geo.  3.  c.  51.  5.  4.  Every  post-master,  inn- 
keeper or  other  person  who  shall  let  to  hire  any  horse 
for  the  purpose  of  travelling  post  by  the  mile,  or  from  stage 
to  stage,  shall  pay  annually  5s.  for  a  licence  for  that  purpose. 
By  the  5th  section  the  duties  are  put  under  the  management 
of  the  commissioners  of  the  stamp  duties.  And  by  tUe  42d 
section  every  horse,  hired  by  the  mile  or  stage,  shall  be 
deemed  to  be  hired  to  travel  post  within  the  meaning  of  the  act, 
although  the  person  hiring  the  same  do  not  go  or  travel  several 
stages  upon  a  post  road,  or  change  horses ;  and  although  at  the 
stage  or  place,  at  or  to  which  such  horses  shall  be  hired,  there 
shall  not  be  any  post^-house ;  and  although  there  shall  not  be 
any  post  settled  or  established  on  the  road,  upon  which  such 
horses  shall  be  hired  to  go. 

Bearcroft,  Clapp,  and  East,  were  to  have  argued  in  support  of 
the  order  of  Sessions ;  but  soon  after  Bearcroft  had  begun,  the 
Court  desired  to  hear  the  counsel  on  the  other  side. 

FarisliaWf  Wood,  Gibbs,  and  Eliot,  against  the  orHerof  Sessions, 
contended  that  this  case  fell  both  within  the  letter  and  the 
spirit  of  the  act  of  parliament.  It  was  letting  a  horse  to  hire  by 
the  stage,  which  is  declared  by  the  act  to  be  an  hiring  to  travel 
post,  and  the  words  are  in  the  alternative,  by  the  mile,  or  stage. 
If  there  be  a  terminus  a  quo  and  terminus  ad  quern,  it  is  a  hiring 
by  the  stage.  Now  here  the  horse  was  hired  to  go  from  one 
place  to  another;  the  bounds  of  die  road  were  both  ascertained; 
and  the  contract  only  extended  to  that  distance.  If  the  horse 
had  been  hired  to  go  only  from  Totness  to  Ashburton,  there  could 
be  no  doubt  but  that  it  would  have  been  an  hiring  by  the  stage  : 
for  the  statute  expressly  declares  that  a  hiring  for  one  stage  only 
shall  be  travelling  potit.  And  the  returning  from  Ashburton  to 
Totnest  cannot  make  any  difference ;  for  that  would  be  to  argue 
that  an  hiring  for  two  stages  is  not  within  the  meaning  of  the  act. 
The  words  of  the  statute  are  positive,  atid  are  sufficiently  large 
to  comprehend  this  case;  now  in  the  41st  section  there  is  an 
exception  m  favour  of  horses  used  in  hackney  coaches  ;  then  if, 
without  such  an  exemption,  thejr  would  have  been  liable,  the 
letting  to  hire  in  this  cas^  is  subject  to  the  duty,  there  being  no 
exception  to  protect  it. 

Lord   Ken  YON,   Ch.  J,      The  argument  which  has   been 
urged  against  the  order  of  Sessions,  would  be  well  founded,  if 

the 
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Uic  act  had  stopped  at  the  words  "  that  every  horse  hired  by  rhe        1789. 

mile,  or  stage,  shall  be  deemed  to  be  hired  lo  travel  pt>»t.'' 

For  if  the  Legislature  had  only  intended  to  subject  every  horse    '^  i^^ 

so  hire")  to  the  duly,  \hey  would  not  have  subsequtntly  added  so    Toolky. 

many  nugatory  words  :  but  the  act  goes  on  to  hay  "  that  such 

shall  be  travelling  post  within  the  meaning;  of  the  act,  although 

the  person  hiring  the  same  do  not  travel  several  stages^  or  change 

horses,  and  although  there  be  not  any  post -house,  or  established 

post  road.  This  proviso  is  adapted  to  cases  which  exictt  in  various 

parts  of  the  kingdom,  and  particularly  in  the  road  from  Chester 

to  Bath^  great  part  of  uhich  is  n6t  that  which  is  termed  a  post 

road  ;  there  per&ons  do  not  travel  from  post  house  to  post-hou»e; 

but  they  travel  quasi  post.     If  a  person  be,  in  the  popular  sense 

of  (he  wordSf  travelling  post,  he  is  then  within  the  meaning  of  . 

the  act  of  parliament.     The  popular  sense  of  the  wordsi  is  to  be 

retained;  and  \» hen  that  is  satisfied  the  4^d  section   provides 

that  the  circumstances  there  mentioned  hhall  not  exempt  the 

person   from  paying   the  duty.     But  the  person  in  this  case 

going  on  his  business  to  a  market  town  and  back  again,  cannot 

possibly  be  said  to  be  travelling  post  either  within  the  spirit  or 

the  words  of  this  act  of  parliament,  which  was  evidently  not 

intended  to  extend  to  every  case  of  hiring  a  horse ;  and  unless  it 

did,  this  case  is  not  within  it. 

Ash  HURST,  J. — This  cannot  be  a  hiring  to  travel  post  either 
within  the  spirit  or  letter  of  this  act  of  parliament.  There  is  a 
great  deal  in  what  the  counsel  for  the  defendant  9aid  that  this 
sort  of  hiring  is,  in  effect,  a  hiring  for  a  day  ^ith  a  restriction 
that  the  hirer  shall  not  go  further  than  such  a  place.  One  neigh- 
bour lets  his  horse  to  another  to  go  from  Totness  to  Ashhurton 
and  back  again,  which  cannot  be  said  to  be  travelling  posit  with* 
in  the  popular  sense  of  the  words ;  ^nd  such  was  the  meaning  of 
the  Legiblature. 

Grosr,  J. — (a)  If  the  Legislature  had  intended  ihat  every 
person,  uho  lets  horses  to  hire  tor  any  purpose,  should  takeout 
a  licence,  the  words  "  travelling  post  "  need  not  have  been  in- 
serted in  the  act  of  parliament.  Those  words  must  have  meant 
something,  and  they  must  be  confined  to  their  popular  sense^ 
except  in  those  cases  which  the  Legislature  has  pom  ted  out  in 
the  42d  section ;  in  the  exposition  of  ^  hicb  1  perfectly  agree  with 
my  Lord  Chief  Justice.  I  do  not  know  what  the  practice  may 
be;  but  if  the  argument  used  in  favour  of  the  tax  were  to  prevaili 

(a)  Ab:  JBkU«p,  J. 
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1789.        the  consequence  would  be  that  everj  clergyman  within  either  of 

the  universities  who  hires  a  horse  for  the  purpose  of  attending 

%ain^^     his  church  would  be  equally  liable  to  the  duty  for  travelling 
Too  LEY.      post :  but  we  cannot  suppose  that  the  Legislature  meant  to  ex- 
tend it  to  such  cases. 

Order  of  Sessions  confirmed. 

Feb.  5th.*  The  King  against  John  Webber. 

A  person,  who  T  TPON  an  appeal  against  a  conviction  on  the  £5  Geo.  5. 
tohire^o'Srry   ^    c  51.  J.  4.  for  levying  ^  tax  upon  horses  let  to  hire,  for 
a  private  ex-      the  purpose  of  travelling  post  by  the  mile  or  stage,  the  Sessions 
^keoutali-      quashed  the.  conviction,  and  stated  a  case  for  the  opinion  of 
cence  under       this  Court;  wherein  it  appeared  from  the  evidence  of  Jonathan 
e.  SI.  8,4/  '    Green,  who  was  deputed  postmaster  for  the  city  of  Exeter,  that 
which  imposes    when  any  expresses  have  been  delivered  to  him  to  be  forwarded  to 
let  to  hire  for     LondoHy  he  has  uniformly  caused  them  to  be  conveyed  from  £re- 
tra  eUiD^^t    ^^^  '^  Honiton,  being  the  first  stage  from  thence,  and  I6  miles  dis- 
tant, by  the  defendant,  who  lets  horses  for  that  purpose.  Such  ex- 
presses have  been  in  every  instance  within  the  knowledge  of  the 
said  defendant  carried  on  horseback  by  a  boy  and  a  horse  pro- 
vided by  the  defendant :  and  Green  hath  always  paid  the  de- 
fendant threepence  per  mile,  and  sixpence  for  the  boy ;  in  the 
whole  4s.  6d,    The  defendant  may  send  whom  he  pleases  or  go 
himself  with  the  expresses.     On  the  10th  of  February  last,  a 
waiter  from  the  Oj/brd-Jnn  brought  an  express  to  Green,  di- 
rected to  the  duke  of  Northumberland,  to  be  immediately  for- 
warded  to  London.     Green  inclosed  it  in  another  cover  directed 
to  the  postmaster  general  in  London,  which  is  done  in  the  case 
of  all  expresses,  and  sent  to  the  defendant  Webber,  who  either 
came  himself  or  immediately  sent  his  servant  to  the  post-oflSce. 
The  said  Jonathan  Green  delivered  to  Webber's  boy  the  express 
which  he  so  received  with  directions  to  forward  it  immediately 
to  Honiton.    He  thinks  he  has  seen  some  ex  presses' with  Govern- 
ment  service  written  on  the  cover,  but  he  does  not  remember 
that  this  was  written  on  the  present.    He  has  since  paid  Webber 
4s.  6d.  for  conveying  this  express  to  Honiton.     It  is  his  duty 
to  forward  expresses  in  the  most  expeditious  way,  and  he  thinks 
the  most  expeditious  way  is  by  a  man  and  a  horse.  Fie  b  allowed 
two  hours  and  a  quarter  for  conveying  an  express  from  Exeter  to 
Honiton.  *  The  horse  upon  which  the  boy  rode  in  carrying  this 

expresis 
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express  was  the  property  of  the  defendant.  Green  pays  the  de«  1789* 
fendaot  once  a  quarter  for  carrying  expresses  ;  and  he  was  paid  f«i*'T7* 
the  said  45. 6d.  in  the  last  account  settled  at  Lady^ay.  mgmntt 

The  Attornetf  General,  Clapp,  and  Eatt,  in  support  of  the  Wbb»bb. 
order  of  sessions,  contended,  first,  that  upon  the  state  of  the  case 
it  did  not  appear  that  this  express  was  forwarded  upon  a  private 
account,  hut  upon  Government  service.  For  though  the  evidence 
is  loosely  stated  in  this  respect,  yet  it  sufficiently  appears  that 
this  express  was  inclosed  to  the  postnnaster  general  in  the  same 
manner  as  is  done  in  the  case  of  all  expresses ;  and  that  the 
money  which  the  defendant  received  for  carrying  it  was  paid  to 
him  by  the  poitmaster  on  settling  his  quarterly  account ;  which 
therefore  roust  have  been  deducted  out  of  the  public  reve- 
nues. And  as  this  defendant's  contract  was  with  the  post-- 
office on  behalf  of  tlje  public,  he  could  not  have  beenimplicated 
in  any  penalty  by  their  act  in  sending  even  a  private  express,  as 
he  had  no  means  of  knowing  that  this  was  on  any  other  account 
than  that  for  which  he  contracted.  If  therefore  with  respect 
to  him  this  express  must  at  any  rate  be  taken  to  have  been  for- 
warded on  account  of  the  king,  the  defendant  was  exempted  from  . 
paying  any  duty  arising  out  of  such  service,  by  virtue  of  that 
prerogative  which  exempts  the  sovereign  either  mediately  or 
immediately  from  the  payment  of  taxes  to  be  collected  indi- 
vidually. This  prerogative  having  never  been  questioned  can 
only  be  proved  in  more  modem  times  by  the  uninterrupted  en- 
joyment of  it ;  but  it  may  be  traced  back  as  far  as  the  tenants  in 
ancient  demesne,  who,  being  employed  in  tilling  the  king's 
lands,  were  in  respect  of  such  service,  as  Lord  Coke  {a)  says,  free 
and  quiet  from  all  manner  of  tolls  in  fairs  and  markets  respecting 
husbandry,  and  of  all  taxes  and  tilliages  by  parliament  unless 
especially  named.  The  same  is  observed  in  Fitz.  Nal.  Br.  St. 
From  whence  it  appears  that  the  exemption  extends  to  those* 
who  are  in  the  immediate  service  of  the  king  in  respect  of  that 
service,  as  the  occupation  of  those  tenants  in  the  case  men- 
tioned. It  would  also  be  absurd  to  levy  the  tax  upon  the  de* 
fendaot,  inasmuch  as  the  public  would  be  obliged  to  pay  him  so 
ffliicb  more  than  they  do  now,  which  wouTd  be  receiving  with 
one  haod,  and  paying  with  the  other.  Upon  this  principle  was 
the  case  of  Lord  Amherst  v.  Lord  Somers,  (&)  lately  deUrmined^ 
in  which  it  was  held  that  the  colonel  of  a  regiment  renting 

(a)  4  Inst,  869.  (h)  Jnii,  2>oL  Srt. 
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stables  for  the  use  of  the  regiment,  bjf  order  of  the  Crown,  was 
Bot  liable  to  be  rated,  because  ultimately  the  expence  would  fall 
upon  the  public.  Neither  can  it  be  said  that  though  the  kingir 
and  his  servants,  might  be  exempt  from  the  duty  while  the  col- 
lection of  it  was  in  his  own  hands,  yet  that  that  exemption  ceased 
when  it  was  transferred  to  another ;  for  the  farmers  of  the  tax 
were  only  entrtled  to  so  much  as  bj  law  could  b«  raised  before : 
and  besides  this  conviction  is  for  not  having  taken  out  a  licence, 
the  sum  for  which  is  required  to  be  received /or  the  use  of  his 
majesty*  And  it  would  be  strange  to  say  that  the  King 
should  exact  a  penalty  for  not  taking  out  a  licence  io  do  an 
act  which  the  defendant  did  by  the  king's  order,  through  th« 
medium  of  a  public  office.  Supposing  however  that  the  Court 
were  of  opinion  that  it  suflScieiitly  appears  upon  this  case  t^iat 
the  express  was  carried  on  a  private  account,  it  suit  becomes  a 
question  whether  this  is  such  a  sort  of  hiring  as  falls  wi:hiQ 
the  meaning  of  the  act.  The  Court  lately  decided  that  the 
words  ^*  for  the  purpose  of  travelling  post**  were  to  be  taken  ii» 
their  popular  sense.  Now  in  that  sense  this  person  who  was  only 
going  one  stage,  and  was  to  return  back  again  on  the  «ame  horse, 
could  not  be  said  to  be  travelling  post,  which  rather  implies  a 
progressive  travelling.  '  Besides  the  obvious  intent  of  ihe  act  was 
to  impose  a  tax  on  a  species  of  luxury,  namely  the  convenience 
which  persons,  who  were  travelling  from  one  place  to  another,' 
experienced  by  the  expeditious  mode  of  accommodation  with 
fresh  horses  to  accelerate  their  journey.  It  is  evident  too  that 
the  Legislature  meant  that  the  tax  should  be  paid  by  those  only 
who  were  accommodated  by  this  mode  of  conveyance,  and  not 
by  a  person  riding  bis  owp  horse  upon  the  business  of  another. 
vAnd  this  forms  another  substantial  objection  to  diis  conviction  ; 
for  DO  principle  can  be  better  settled  than  that,  in  order  to  fix  a 
« defendant  with  a  penalty,  he  ought  plainly  to  appear  to  be  with- 
in the  letter  and  spirit  of  that  act.  But  here  there  was  no  con- 
tract  for  the  hiie  of  this  or  of  any  bprse.  Ttie  defendant's 
comtract  was  for  the  forwarding  the  express,  and  the  mode  of 
doing  that  was  left  entirely  to  his  option ;  in  his  opinion  in- 
deed  the  most  expeditious  method  was  by  a  man  and  horse,  but 
be  was  not  bound  by  his  contract  to  do  so :  be  was  only  obliged 
to  perform  the  stage  hi  a  given  time.  Upon  the  same  principle 
it  might  be  contended^  that  a  surgeon  who  was  sent  for  by  a  pa* 
tient,  or  an  attorney  who  attended  his  client,  would  be  liable  to 

pay 
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pay  the  duty  as  persona  lettiDg  horses  to  hire  for  the  purposes  of        1789* 
travelling  post,  though  they  rode  their  own  horses.     The  same    -,.  "TT' 
might  be  said  of  a  carrier  who  undertakes,  for  a  given  sum,  to     ^  1^1^ 
convey  a  parcel  within  a  certain  time;  but  neither  in  that  case    Webber* 
or  the  present  can  it  be  said,  that  the  person  sending  the  parcel  or 
the  express  in  any  manner  hires  the  horse  which  carries  it. 

Erskine,  Wodd,  Famhaw,  G  ibbs,  and  Eliot  conird,  were  stopped 
by  the  Court, 

Lord  Kenyon,  Cb.  J. — This  question  depends  on  the  con- 
struction of  a  short  clause  in  the  act  of  parliament  And  it  is  true 
that  under  that  act  every  letting  to  hire  is  not  a  letting  to  hire  for 
the  purpose  of  travelling  post.  We  were  of  this  opinion  in  the 
case  of  The  King  v.  Tooley  in  the  last  term  (a):  but  as  we  wished 
that  our  judgment  should  be  satisfactory,  we  gave  leave  to  the 
Crown  officers  to  argue  it  again  in  case  they  had  any  doubts 
upon  the  subject;  and  I  am  happy  to  find  now  that  no  doubt  is 
entertained  about  it.  And  I  have  also  had  an  opportunity  of 
knowing,  since  that  determination,  that  our  opinion  coincides 
with  that  of  the  gentleman  who  drew  the  act.  Now  it  has  been 
argued  here  that  this  defendant  did  not  let  a  horse  for  the  pur- 
pose of  travelling  post,  according  to  the  popular  sense  of  those 
words  :  but  it  is  on  that  very  ground  that  my  opinion  is  form- 
ed ;  and  I  think  that  a  horse,  let  ro  carry  a  letter  by  express,  is 
ill  common  parlance  let  for  the  purpose  of  travelling  post.  And 
if  we  look  back  to  the  history  of  former  times,  we  find  that  this 
mode  of  conveyance  was  called,  not  an  express,  but  fl^ng  poii. 
Perhaps  if  this  had  appeared  to  be  an  express  sent  by  the  orders 
of  government  on  public  (fi)  service,  it  might  have  been  other- 
wise :  but  I  give  no  opinion  on  that  question.  However,  as  it 
is  not  stated  in  this  case  that  it  was  a  government  express,  it  is 
impossible  to  entertain  the  least  doubt  on  this  question.  Then 
it  was  objected  that  the  defendant  was  not  bound  to  pay  this  duty, 
because  the  horse  was  ridden  by  his  own  servant:  but  that 
would  equally  apply  to  almost  all  cases  of  travelling  post,  where 
the  driver  is  the  servant  of  the  owner  of  the  horses. 

AsuHURST,  J.— It  has  been  argued  thai  we  must  presuase  that 
this  express  was  sent  on  the  account  of  Government :  But  it  is 
incumbent  on  Uie  party,  who  claims  the  exemption,  to  prove  that 
he  comes  within  it.  Therefore  wecaunot  presume  it  from  the  facis 
here  stated  ;  and  the  reverse  of  it  appears.    This  case  then  falls 

(a)  Ante,  69. 

(b)  It  was  afterwards  held,  in  R.  ▼.  J.  Cook,  poti,  519,  that  public  expresses, 
an  the  senrice  of  GoTernment,  are  exempt  from  this  daty. 
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within  the  ivords  of  the  act  of  parliament :  and  if  ine  consider 
that  this  Mas  a  tax  on  accommodation  and  luxury,  and  that  every 
person  pending  expresses  is  supposed  to  be  of  ability  to  paji  tr, 
it  comes  also  within  the  meaning  of  the  statute;  for  it  is  in  the 
popular  sense  a  travelling  post. 

Gbosb^  J. — (a)  of  the  same  opinion. 

Rule  absolute  for  quashing  the  order  of  sessions* 

(a)  Mr.  J.  BuUir  was  slttiog  for  the  Lord  ChaaceUor. 


Fek.  4tli. 

"Where  the  ser- 
vsBt  bad  been 
hired  tor  ii 
months  for  10 
guineas,  and  at 
tlie  ejcpiration 
of  which  the 
master  told  -' 
him«] 
stay  on  an 
end/'withont 
mentioning  the 
wages,  10 
which  the  ser- 
vant ajwen  ted; 
the  second  a- 
greement  was 
held  to  be  a 
general  hiring, 
and  the  party 
aerving  a  year 
under  it  gained 
a  settlement.  ' 


The  Kino  againstThe  iDhabitants  of  Macclesfield. 

^EORGE  Dean^  Hannah  his  m(e,  and  John^  William, 
Sarah,  and  Mary,  their  children,  were  removed  by  an 
order  of  two  justices,  from  ifacclesfield  to  Wildboarclqugh,  both 
in  the  county  of  Chester:  on  an  appeal,  the  court  of  sessions  va- 
cated so  much  of  the  order  as  relates  to  the  settlement  of  George 
Dean,  Hannah  his  wife,  and  ff  iltiam,  Sarakt  and  Mary,  their 
children,  subject  to  the  opinion  of  this  Court  on  the  following 
case. 

The  pauper,  George  Dean,  being  settled  in  Wildboarchugh^ 
was  hired  about  fifteen  years  ago  by  Francis  Besweek,  late  of 
Macclesfield,  button-maker,  for  1 1  months  at  10  guineas  wages. 
At  the  end  of  1 1  months,  the  master  and  the  pauper  settled  his 
wages  for  1 1  months,  and  his  master  gave  half-a-guinea  over, 
saying  that  he  had  been  a  good  servant,  and  added,  **  You  map 
**  as  Kelt  stay  on  an  end  in  your  place ;  the  place  suits  you,  and 
**  you  suit  the  place,"  The  pauper's  answer  was,  **  very  well, 
**  Sir,  I  have  no  objection.''  And  the  pauper  contniued  to  follow 
his  master's  business  near  three  years*  The  pauper,  being  at 
Birmingham  with  his  master's  cart,  was  taken  ill,  and  stayed  there 
some  time,  which  occasioned  him  to  lose  his  service.  His 
roaster  used  to  give  him  money  occasionally  during  his  service  ; 
but  the  pauper  kept  no  account  himself.  A  few  days  after  the 
pauper's  return  from  Birmingham,  his  roaster  settled  with  him ; 
the  pauper  did  not  know  in  what  manner,  but  supposed  the 
money  was  right ;  he  thought  his  wages  would  come  to  about 
four  ^hiIlings  a  week.  It  did  not  appear  to  the  Court  that  the 
pauper  or  any  of  his  children  (except  Jo/in)  had  gained  any 
settlement  in  any  other  place, 

Lejfcester^ 
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Leycesier,  ia  support  of  the  order  of  sessioDs^  wu  stopped  by       1789* 
the  Court.  — 7" 

Bower  and  AJanley,  etmira.  The  question  is,  Whether  this  ^^^J^^ 
was  a  continuation  of  a  limited  hiring,  or  a  general  independent  The  Inbabi- 
hiring?  They  admitted,  that  if  it  were  the  latter,  it  would  ^^^^^l^^ 
be  equal  to  a  hiring  for  a  year:  but  contended,  that  such  an  field* 
hiring  could  not  be  collected  from  the  case ;  for  then  there  was 
no  contract  for  wages.  This  therefore  must  be  taken  to  be 
a  continuation  of  a  limited  hiring.  The  case  states,  that  the 
pauper  was  hired  for  1 1  months  at  the  specific  wages  of  ]0 
guineas;  after  the  expiration  of  which  time  the  master  told 
the  servant  '*  he  might  as  well  siajf  on  an  end  in  his  place.'' 
I*Iow  this  renewal  of  the  agreement  must  have  reference  to  the 
original  contract,  and  then  the  pauper  was  hired  for  another  1 1 
months  for  10  guineas  more.  But  it  cannot  be  inferred  from 
the  second  agreement,  that  the  pauper  was  hired  generally  to 
serve  at  the  sume  rate  of  wages  which  he  had  before  received  | 
This  18  not  like  the  case  of  R.  v.  Berwick^  Si.  John's  (a), 
where  the  pauper  was  told  to  go  "  into  Scd  HUCb  place ;''  for 
there,  by  a  reference  to  fltVrs  contract,  it  appeared  that  he  served 
aoder  a  yearly  hiring.  But  it  is  ftiore  like  the  case  of  R.  v. 
Clare  (b),  where  a  pauper  who  was  originally  hired  for  a  month, 
continued  in  the  same  service  for  five  years,  and  yet  gained  no 
lettlement  by  it. 

Lord  Kenyon,  Ch  J. — It  is  clear  that  there  roust  either  be 
an  express  or  an  implied  contract  for  a  year,  in  order  to  give 
the  servant  a  settlement.  An  express  hiring  for  II  months 
will  not  confer  a  settlement,  unless  the  sessions  find  that  it  was 
fraudulent,  and  that  a  year's  service  was  intended,  though  only 
11  months  were  expressed;  as  in  a  case (c),  which  I  remember, 
where  there  was  an  hiring  for  11  months,  with  an  agreement  to 
give  in  another  month's  service.  •  Now  in  this  ease,  the  first 
hiring  for  1 1  months  was  not  sufficient  to  confer  a  settlement : 
bat  when  that  time  was  elapsed,  the  master  told  the  pauper  that 
be  might  a$  well  Uay  on  an  end;  which  in  that  part  of  the 
country  means  an  indefinite  time*  This  second  hiring  there- 
fore must  be  considered  as  a  general  hiring,  which  the  law  con- 
strues to  be  an  hiring  for  a  year.  As  to  this  expression  referring 
to  the  time  for  which  the  pauper  was  originally  hired,  it  is  too 
refined ;  it  only  referred  to  the  nature  of  the  service  in  which  he 

{fC)Bmrr.S.C.SOf,    (*)  Barr.  S. C.  819.    (c)  JK.  v.  Afttwfc*,  Bwr. S.C. 4SS. 
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was  beforeengaged.  Then  if  we  consider  the  wages  for  which 
the  pauper  served  under  the  second  agreement,  it  negatives  the 
idea  that  the  parties  contracted  for  another  1 1  months  for  the 
same  definite  sum  which  the  pauper  received  under  the  first 
agreement ;  for  it  is  stated  that  he  received  about  four  shillings 
per  week,  which  does  not  amount  to  the  same  apportionment  of 
wages. 
AsHHURST,  J.  and  Grose,  J.  (a) — concurring, 

Order  of  sessions  confirmed. 
(a)  Mr.  Justice  BuUer  was  utting  for  the  Lord  Chancellor. 


Wednudavy 
Feb,  4th. 

The  Court  will 
«tay  >ihe  pro- 
ceedings in  an 
action  on  a 
judgment 
pending  a  writ 
of  error 
brought  to  re- 
verse that    * 
judgment,  not- 
wi^standing 
the  plaintiff 
swear  that  the 
writ  of  error  is 
brought  for 
delay. 


Cristie  against  Richardson. 

A  RULE  having  been  obtained  to  shew  cause  wbjf  the  pro- 
ceedings in  this  action,  which  was  an  action  on  a  judg- 
ment, should  not  be  staged  pending  a  writ  of  error  brought  on 
that  judgment, 

Ley^esternoyif  shewed  cause  on  an  afiidavit,  which  stated,  that 
the  Writ  of  error  was  brought  merely  for  the  purpose  of  delay ; 
that  the  defendant  first  pleaded  in  abatement  in  the  original 
action  (  and  that  since  the  writ  of  error,  the  plaintiff  offered  to 
the  defendant's  attorney  to  waive  the  judgment  if  he  would  point 
out  any  error,  which  was  refused.  And  in  Entwistte  v.  Shep* 
herd(a)f  Carter  v.  Roberts {b),  and  Buti  v.  Mow,{c),  the  Court 
refused  to  stay  the  proceedings,  because  the  writ  of  error  was 
brought  purpobely  for  delay. 

Baldwin,  in  support  of  the  rule,  said  that  this  case  was  dis- 
tinguishable from  those  cited,  because  in  each  of  those  it  ap- 
peared that  the  proceedings  were  peculiarly  vexatious.  But  no- 
thing appears  here  (o  distinguish  this  from  the  ordinary  case  of  a 
writ  of  error  brought  to  reverse  a  judgment  of  this  court. 

Lord  Kenyon,  Ch.  J. — I  am  clearly  of  opinion  that  ihia 
rule  must  be  made  absolute  for  staying  the  proceedings  pending 
the  writ  of  error  (d).  If  it  were  fit  that  parties  should  be  re- 
strained from  bringing  writs  of  error,  the  Lei^islature  must  inter- 
fere. But  by  (he  constitution  of  this  country,  every  subject  has  a 
r^ht  to  have  his  cause  reviewed  by  a  court  of  error.  In  this  case 
perhaps  the  defendant's  attorney  might  not  know  whether  there 

(a)  jinte,  2  voL  78.  (b)  AtUe,  t  voL  79.  a.  (c.)  (c)  /*. 

(d)  rtd.  BrnM  V.  Black,  foit.  «4S. 
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was  error  or  not  in  the  judgment  in  the  former  action  ;  that  is  17S9* 
for  the  determination  of  the  court  of  error.  However,  the  de-  ^  — — 
fendant  is  certainly  at  liberty  to  sue  out  his  writ  of  error :  and  ognnH 
▼ery  little  danger  is  to  be  apprehended  in  general  from  per*  Richard- 
mitting  parties  to  pursue  that  remedy,  since  it  must  be  recol- 
lected that  they  act  under  the  terrors  of  paying  the  costs  if  they 
do  not  succeed. 

Per  Curiam  (a),  Rule  absolute  (Jb). 

(«)  Mr.  Justice  Buller  was  sittiog  for  the  I«rcl  Chancellor. 
(p)  See  the  next  cue. 


Pool  against  Charnock  (a).  Jdt^St^' 

^HEPHERD  shewed  cause  against  a  rule  for  sUying  the  TbeCoartwa 

proceedings  against  the  bail  till  the  determination  of  a  writ  ^diols^'^ 
of  error  brought  by  the  defendant  in  the  principal  cause.     And  agaiitotibebai 
it  appearing  on  the  plaintiflTs  affidavit,  that  the  defendant  and  oferrorontfae 
his  attorney  had  declared  that  they  would  delay  the  plaintiiF  as  ^°^^"JL 
much  as  possible,  by  bringing  a  writ  of  error,  if  he  did  not  priocipal,ifthe 
comply  wiih  certain  terms  proposed,  SSSd^thlt 

Lord  Ken  YON,  Ch.  J. — said,  the  Court  must  exercise  a  dis-  the  writ  of 
cretion  upon  these  questions:  and  if  the  parties  confess  that  StJi^iyftl?*" 
tbe  writ  of  error  is  brought  purdy  for  delay,  the  Court  will  in-  <ielay« 
lerfere,  and  will  not  permit  them  to  abuse  the  forms  of  justice. 
Per  Curiam  (6),  Rule  discharged. 

(.)  see  the  last  case.  [«  M.  a.  S.  474.] 

(6)  Mr.  Justice  BuUer  was  sittung  for  the  Lord  Chancellor. 


Hopkins  against  De  Robeck.  JSTMh'* 

A  Rule  was  obtained  to  shew  cause  why  the  bill  of  Middlesex  The  secreUrj 
issued  in  this  case  should  not  be  set  aside,  and  the  bail-  of  a  foreign  mi- 
bond  delivered  up  to  be  cancelled,  on  the  defendant's  affidavit;  legedfrom 
stating,  that  he  was  a. subject,  and  an  officer  in  the  army,  of  the  JJ^^^^^^Jn*** 
king  of  Sweden ;  that  in  consequence  of  the  war  between  Sweden  registered  at 
and  Russia  and  Denmark^  he  was  sent  here  with  dispatches  from  ^Jlrof  tJ^ 
the  Swedish  king  to  his  ambassador  Baron  Nolken,  in  December  last,  secretaries  of 
that  since  his  arrival  here  he  has  been  really  and  truly  employed    >>  ^'    *  /' 

as  secretary  to  the  Baron  in  transcribing  state  papers  relative  to  '^'y>^'^  j 
such  embassy,  ^c. ;  and  that  he  does  not  carry  on  any  trade,  nor  '^^  *^^^'^ 

is 
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u  he  subject  to  the  bankrupt  laws.  This  affidavit  was  accoiii« 
panied  with  a  certificate  from  baron  Nolken,  that  the  defendant 
was  his  secretary,  S^c, 

GarrtiW  now  shewed  cause,  contending  that  the  defendant 
was  not  intitled  to  the  privilege  from  arrest,  because  he  was  not 
a  domestic  of  the  Swedish  minister.  Masters  v.  Manby]  1  Burr^ 
401.  And,  even  if  he  were,  that  he  could  not  have  the  benefit 
of  the  7.  An.  c,  12.  because  his  name  was  not  registered  at  the 
office  of  either  of  the  Secretaries  of  State,  as  required  by  the 
5th  section  of  that  act. 

,  Shepherd,  in  support  of  the  rule,  insisted  that  it  was  not  ne* 
cessary  that  the  defendant  should  be  a  domestic  of  the  ambas- 
sador to  be  entitled  to  the  privilege.  Darling  v.  Jtkins,  S 
JViis.  33.  and  Triquei  v,  Bath,  3  Bur.  1478;  were  cases  of 
English  secretaries  to  the  Bavarian  minister.  And  it  would  be 
absurd  to  say  that  a  menial  servant  shall  be  protected,  and  that 
the  secretary,  without  whose  assistance  the  embassy  cannot  be 
carried  on,  shall  nct« 

The  Court  (a)  thought  that  the  defendant  was  in  a  situation  in 
which  he  was  entitled  to  the  privilege  claimed  ;  for  that  it  would 
be  impossible  to  carry  on  state  negociations,  unless  persons  in  his 
situation  were  protected.  The  statute  of  Jnn  is  only  explana- 
tory of  the  law  of  nations ;  and  the  words  ^*  domestic  and  do- 
mestic servant"  are  only  put  by  way  of  example.  The  privi- 
lege was  held,  in  the  case  in  Burrow,  to  extend  to  secretaries., 
The  statute  only  requires  the  names  of  the  persons  privileged 
to  be  registered  for  the  purpose  of  proceeding  against  the  parties 
criminally  for  a  violation  of  that  act.  And  as  it  appears  that 
the  defendant  is  really  attached  as  secretary  to  the  embassy,  and 
it  is  not  even  suggested  that  there  is  any  imposition  in  this 
claim.  Let  the  Rule  be  m^de  absolute, 

(a)  Mr.  Justice  Batter  was  sitting  for  tbt  Lord  Chancellor^ 


Where  a  pro* 
missory  note 
has  been  indor* 
sed  to  the 
plaintiff  after 
It  became  due 
wbo  snes  the 


Brown  against  Davies. 

nr^IS  was  an  action  by  the  indorsee  of  a  promissory  note 
^    against  the  maker. 

The  plaintiff,  at  the  trial  before  Lord  Kenyon  at  the  laat 
sittings  at  Guildhall^  rested  his  case  iipon  the  proof  of  the 

maker  upon  it^  the  latter  is  entitled  to  go  into  evtdeace  to  shewthat  the  note  was  paid  as  between 

hidi  and  the  ortginal  payee  from  whom  the  phuntiff  received  it  (a),   [i  Taant  224. 7  T.  It.  4^] 

(•)  Vi4€  Btck  T,  RobUy,  1  H.  Bh  Jtep^  99,  a.  (a). 

maker's 
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maker's  and  payee's  hand- writing.    The  note  appeared  upon         1789* 

the  face  of  it  to  have  been  drawn  on  the  6th  of  October  1788,       ,,^^^ 

payable  io  Sandal  or  order,  and  to  have  become  due  the  Idth  of        a^nst 
November:  it  had  SandaPs  indorsement  upon  it ;  and  had  been       Davis. 
Doted  for  non-payment*     Whereupon  the  defendant's  counsel  /^^  <    ^^  -^r. 
offered  to  prove  these  (acts ;  that  Sandal  having  indorsed  it  in  Jf 
blank,  delivered  it  to  Taddy^  by  whom  it  had  been  'noted  for  non-       / 
pavment.    That  on  the  6lh  of  December,  Sandal,  having  been  ^  iOM*'  '^*- 
paid  by  the  defendant,  the  maker  of  the  note,  took  it  up  from  f  J/  **  *  ' ' 
Toddiff  and  afterwards,  without  the  knowledge  or  consent  of  the 
defendant,  negociated  it  to  the  plaintiff.    But  his  lordship  being 
of  opinion  that,  unless  knowledge  was  brought  home  to  this 
plaintiff,  it  would  make  no  difference  between  these  parties,  re- 
jected the  evidence,  and  the  plaintiff  bad  a  verdict. 

Le  Mesurier  moved  in  this  term  for  a  rule  to  shew  cause 
nby  there  should  not  be  a  new  trial,  in  order  to  let  the  defend- 
ant into  proof  of  the  above  facts ;  and  cited  a  case  of-  Banks 
^.Colwell  at  Launcesion  Spring  assizes  178H,  before  Mr.  Justice 
Mailer,  This  was  an  action  by  the  indorsee  of  a  promissory 
note,  payable  on  demand  against  the  maker.  The  defendant 
there  was  admitte<t  to  give  evidence  that  the  note  had  been  in- 
dorsed to  the  plaintiff  a  year  and  a  half  afterwards;  and  to  im- 
peach the  consideration  by  shewing  that  it  had  originally  been 
given  for  smuggled  goods;  and  that  payments  had  been  made 
upon  it  at  several  times.  But  though  no  privity  was  brought 
home  to  the  plaintiff,  Mr.  Justice  Buller  was  clearly  of  opinion 
that  he  ought  to  be  nonsuited ;  for  he  said  it  had  been  repeat- 
edly ruled  at  Guildhall,  that  wherever  it  appears  that  a  bill  or 
note  has  been  indorsed  over  some  time  after  it  is  due,  which  is 
out  of  the  usual  course  of  trade,  that  circumstance  throws  such 
a  suspicion  upon  it  that  the  indorsee  must  take  it  upon  the  credit 
of  the  indorser,  and  must  stand  in  the  situation  of  tiie  person  to 
whom  it  waa  payable  ;  and  here  it  appeared  that'lhe  considera^ 
tioB  was  illegal.  Therefore  he  nonsuited  the  plaintiff.  The 
principle  of  that  case  cannot  be  distinguished  from  the  present  * 
according  to  which  the  plaintiff  must  stand  in  the  situation  of 
Sandal  with  respect  to  the  defendant,  and  consequently  was  not 
•ntitled  to  recover* 

Erskine  now  shewed  cause,  contending  that  there  was  no 

evidence  offered  to  shew  that  the  plaintiff  knew  the  note  to  have 

ken  satisfied;  neither  was  there  any  circumstoncQ  attending  it» 

Vol.  III.  G  ^Wch 
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which  might  reasonably  lead  a  prudent  man  to  suspect  that 
it  had^,  one  or  other  of  \%hich  was  essentially  necessary  to  dts- 
qualily.the  plaintiff  from  maintaining  his  action.  For  be  had 
paid  a  valuable  consideration  for  the  note  to  the  original  payee 
in  whose  hands  it  might  properly  be  supposed  to  be.  And 
this  objection  does  not  lie  in  the  defendant's  mouth,  whoae 
negligence  in  not  taking  up  the  bill,  ^hen  he  satisfied  Sandal, 
bad  left  it  in  the  power  of  the  latter  to  deceive  an  innocent  third 
person. 

Le  Mesurier  said,  in  addition  to  his  former  argument,  that 
there  was  a  reasonable  ground  of  suspicion  on  the  face  of  the 
note;  for  the  plaintiff  received  it  after  it  was  diie,  when  it  ap- 
peared to  have  been  noted. 

Lord  Kenvon,  Ch.  J. — I  think  this  matter  ought  to  be  fur- 
iher  inquired  into.  It  did  not  strike  me  at  the  trial  that  there 
was  this  suspicious  circumstance  on  the  face  of  the  note ;  for  if 
it  appeared  to  have  been  noted  for  non*pa>ment  at  the  time  the 
plaintiff  received  it,  that  ought  to  have  awakened  his  suspicion^ 
and  led  him  to  make  further  inquiries  into  the  goodness  of  the 
note. 

AsHHURST)  J. — I  think  the  rule  laid  down  by  my  brother 
Btillerf  m  the  case  in  Cornwall^  is  a  very  safe  and  proper  one ; 
that  where  a  note  is  overdue,  that  alone  is  such  a  suspicious  cir- 
cumstance as  makes  it  incumbent  on  the  party  receiving  it  to  sa- 
tisfy liimself  that  it  is  a  good  one,  otherwise  much  mischief 
might  arise* 

BuLLER,  J. — There  is  this  distinction  between  bills  indorsed 
before  and  after  they  become  due.  If  a  note  indorsed  be  not  due 
at  the  time,  it  carries  no  suspicion  whatever  on  the  face  of  it,  and 
the  party  receives  it  on  his  own  intrinsic  credit.  But  if  it  is  over 
due,  though  I  do  not  say  that  by  law  it  is  not  negotiable,  yet 
certainly  it  is  out  of  the  common  course  of  dealing*  and  does  give 
rise  to  suspicion.  Still  stronger  ought  that  suspicion  to  be  when 
it  appears  on  the  face  of  the  note  to  have  been  noted  for  non- 
payment; which  was  the  case  here.  But  generally  when  a 
note  is  due,  the  party  receiving  it  takes  it  oa  the  credit  of  the 
person  who  gives  it  to  him.  Upon  this  ground  it  was  that,  im 
the  case  in  Cornwall,  I  held  that  the  defendant,  who  was  the 
maker,  was  entitled  to  set  up  the  same  defence  that  be  might 
bave  done  against  the  original  payee;  and  the  saihe  doctrine  baa 
been  oftea  ruled  at  GuHdhall,,    A  hit  iadoraee  cao  never  be  in<^ 
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jored  by  tbU  rule ;  for  if  the  transaction  be  a  fair  one,  be  will  still 
be  entitled  to  recover.  But  it  may  be  a  useful  rule  to  detect  fraud 
whedever  that  has  been  practised.  [Upon  Lord  Kenyon^B  appear- 
ing to  dissent  from  the  generality  of  the  doctrine  held  by  Mr« 
Justice  BuUtr^  he  proceeded  to  observe]  my  Lord  thinks  I  have 
gone  rather  too  far  in  something  that  I  have  said,  but  it  is  to  be 
observed  that  I  am  speaking  of  Cases  where  the  note  has  been  in- 
dorsed after  it  became  due,  when  1  consider  it  as  a  note  newly 
drawn  by  the  person  indorsing  it. 

Lord  Kbnyok,  Ch.  J.-^l  agree  with  that,  with  the  addition 
of  this  circumstance,  that  it  appears  on  the  face  of  the  note  to 
hAve  been  dishonoured,  or  if  knowledge  can  be  brought  home  id 
the  indorsee  that  it  had  been  so.  But  1  ahould  think  otherwise  if 
no  notice  can  be  fixed  on  the  party  ^  at  least  1  am  not  prepared 
to  go  that  length  at  present.' 

GftosBy  J.— If  collu»ion  should  be  proved  between  the  defen- 
dant and  Sandalf  then  the  former  will  not  be  entitled  to  set  up 
this  objection.  But  at  present  I  am  of  opinion  that  a  new  trial 
ought  to  be  granted.  Rule  absolute  (a). 

(a)  Hiis  point  came  before  the  Court  in  a  case  of  Taylor  ▼•  Maiktr^  E.  tr 
G.  3.  H.  R,  wUch  was  an  action  by  the  indorsee  of  a  promissory  note  against  the 
OMdier.  The  note  was  indorMd  some  time  after  it  was  doe,  and  there  were  many 
circnmstaoces  which  led  the  Coart  and  the  Jury  to  condode  that  it  was  frandv* 
lently  obtained ;  whereupon  a  verdict  was  found  for  the  defendant.  Upon  a  ma"* 
tion  for  a  new  trial  it  was  refused  upon  the  merits;  and 

BtJiLia,  J.  at  the  same  time  said.  It  has  Aerer  been  deteimiaed  that  a  biU  or 
note  is  not  negotiable  after  it  becomes  due  j  but  if  there  are  any  circumstaaccf 
of  fiaod  in  the  transaction,  and  it  comes  into  the  hands  of  a  plaintiff  by  indorM- 
meat  after  it  is  doe,  I  have  always  left  it  to  the  jury  upon  the  shghtest  < 
stance  to  presume  that  the  indorsee  was  acquainted  with  the  fraud. 

The  rest  of  the  Court  concurred  in  thb  opinion. 
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Hay  against  The^EarLpf  Coventry  and  Othefi  (o). 

THIS  was  a  case  sent  by  the^ord  Chancellor  for  the  opi« 
nion  of  this  Court.  Sir  Robert  Wordey^  being  seised  in 
foe  of  the  premises  in  question,  by  will  dated  4ib  Junt  174d, 
devised  them  lo  JamtB  WortUy  and  Robert  Worskyt  and  their 
beirs^  upon  trust  to  raise  the  sum  of  50001.   for  his  grand- 

4er  «to«ianieofatlattdeTefyUMdaaghtefSytr.astMiaaiiinooBiaioto,ttadtR 
tfsiic  to  the  use  of  tiie  right  heirs  of  the  devisor  C*  After  the  death  of  ^.  without 
dughter  took  only  «a  estate  for  life. 

(«)  rid.  Pee  d.  CwnbtrbQik^  v.  Pcrryn,  pM<.  484  j  and  Hoc  r:  X[iiHm,po9t. 
'    G  2  daughter, 


Taesday, 
Feb.  3. 

Where  an  es- 
tate was  limit- 
ed by  will  to 
il.  for  bfe,  re- 
mainder to  his 
first  and  other 
sons  in  tail 
male,  remain- 

any  son,  an  only 

[11  East.  594.] 

[2  Mar.  SO.] 

[4M.dcS.88.] 
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1789.        daughter.  Lady  Frances  Carteret^  afterwards  lTfliM?e«  Marchio- 
■~"        ness  of  Tweedakf  io  manner  therein  mentioned^  and  subject 
ag^ntt       tberetOi  upon  trust,  that  the  trustees  should  stand  seised  of  the 
The  Carl  of  premises  to  the  use  of  his  grandson  Robert  Lord  Carteret^  who 
Coventry.  ^^  afterwards  Robert  Earl  Granville,  for  life;  remainder  to 
c    >W^  «>-/  trustees  to  preserve  contingent  remainders ;  remainder  to  the  first 

!^  £/^,  jf.^/,   an^J  other  sons  of  the  said  Lord  Carteret  (afterwards  Earl  Gran^ 
!         ^  ville)  in  tail  male ;  remainder  to  the  said  Frances  Marchioness  of 

Tfxeedale,  by  her  then  name  of  Lady  Frances  Carteret^  for  life ; 
remainder  to  trustees  to  preserve  contingent  remainders;  re- 
mainder to  the, first  and  other  sons  of  the  said  Lady  Frances 
Carteret,  in  tail  male,  and  in  default  of  such  issue  '*  to  the  use  of 
'^  all  and  every  the  daughter  and  daughters  of  the  body  of  the 
**  said  Lady  Prances  Carteret  lawfully  issuing,  as  tenants  in  com- 
^*  mon,  and  not  as  joint  tenants  ;  and  in  default  ofsuchissue,  to 
'^  the  use  and  behoof  of  his  own  right  heirs  for  ever."  Sir 
Robert  Worsley  died  the  £3d  July  1747,  without  issue,  and 
without  revoking  his  will.  Robert  Earl  Granville  entered 
and  died  12th  of  February  1776,  without  issue.  Lady  Fran- 
ces Carteret,  afterwards  Marchioness  of  Tweedale,  had  issue  one 
son,  who  died  an  infant  in  the  lifetime  of  the  said  Robert  Earl 
Granville,  and  one  daughter  named  Lady  Catherine,  who  inter- 
married with  Edward  Hay  Esq. ;  and  the  said  Lady  Catherine 
Hay  died  in  July  1776,  without  issue  male,  leaving  the  plaintiff 
Frances  Hay  an  infant,  her  only  daughter  and  issue.  The  ques- 
tion is,  what  estate  Lady  Catherine  Hay  deceased,  the  plaintiff's 
late  mother,  took  in  the  estates  in  question  i 

Simeon,  for  the  plaintiff,  contended  that  Lady  Catherine  Hay 
took  an  estate  tail ;  otherwise  the  general  intent  of  the  devisor, 
which  is  to  be  collected  from  the  whole  of  the  will,  could  not  be 
effected.  It  is  to  be  observed,  that  at  that  time  Lady  F,  Car- 
teret  had  no  children,  so  (hat  the  testator  could  not  be  influenced 
by  any  personal  favor,  it  being  a  general  limitation  to  persons  not 
in  esse.  From  the  particular  words  used  in  the  limitation,  *'  to  all 
"  and  every  the  daughter  and  daughters  of  the  body  of  Lady  F. 
**  Carteret  lawfully  issuing ;  it  seems  as  if  the  devisor  had  an  inten- 
tion of  limiting  the  estate  in  succession  ;  for  issue  is  a  word  of 
limitation.  Again  it  is  limited  to  them  as  tenants  in  common: 
Now  if  he  had  meant  to  give  only  an  estate  for  life  to  the  daugh- 
ters, he  would  have  given  them  a  joint  tenancy :  but  by  making 
them  tenants  in  common  he  intended  to  give  them  separate 
estates^  and  that  those  estates  should  go  in  succession.    And  it 

is 
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is  not  to  be  supposed  that  the  devisor  intended  to  take  away  the         1789, 

estate  from  the  issue  of  the  daughters  for  the  purpose  of  hufftring         — 

it  to  descend  on  a  remote  heir»  on  whom  the  law  would  other-        Mtaintt 

me  have  cast  it.     The  subsequent  words  **  in  default  of  such    The  Carl  of 

"  issue*'  also  shew  that  the  daughter  took  an  estafe-iail.  In  ge-  Coventry. 

neral  where  an  estate  is  given,  though  only  for  life,  and  the  words 

''  and  in  default  of  issue''  are  added,  (hey  are  considered  to  be 

equivalent  to  **  heirs  of  the  body,"  and  will  convert  an  estate 

for  life  into  an  ^state*tail,  unless  there  is  a  manifest  intention  to . 

the  contrary.     And  in  this  case  they  are  not  restrained  by  the 

words  "  such  ;"  for  the  same  words  are  used  in  a  former  part  of 

the  will,  after  limiting  the  estate  to  the  sons  in  strict  settlements 

''in default  o( suck  issue,"  iihicb  cannot  mtvm female mue :  and 

it  is  improbable   that  the   devisor  meant   to  give  an    estate 

for  life  to  the  daughters  after  a  general  failure  of  male  issue. 

It  is  to  be  observed  also  that  there  is  an  estate  for  life  only 

given  to  all  the  other  parties,  which  is  a  distinguishing  circum-* 

stance  mentioned  and  relied  upon  by  Lord  Hardmcke  in  Wild 

V.  Lewis  (a).     Tn  Robinson  v.  Robinson  (&),   an  estate  for 

life  and  no  longer  was  expres&ly  limited  to  the  first  taker,  and 

jet  the  Court  held  that  the  devisee  took  an  estate«tail  in  order 

to  effectuate  the  general  intention  of  the  testator.     I  n  Evans 

dem.  Brookes,  Astley  (c),  where  an  estate-taif  male  was  ex* 

pressly  limited  to  the  three  first  sons  of  the  devisor's  sister,  and 

in  default  of  suck  issue  to  everif  son,  S^c.  it  was  held  that  the 

fourth  son  took  the  same  estate  as  the  three  others  in  order  to 

effectuate  the  devisor's  general  intent.     In  3  Bulstr.  127.  Croke^ 

J.  put  this  case ;  *'  a  devise  of  Blackacre  to  the  eldest  son  and 

**  bis  heirs  for  his  part  or  portion,  and  fVkiteacre  to  his  youngest 

"  800  for  bis  part  (omitting  his  **  heirs")  he  would  take  the  same 

'*  estate  in  Wkiteacre  that  the  eldest  bad  in  Blackacre.*'    Now 

that  could  only  have  been  done  on  the  presumption  ot  an  intent 

so  to  devise  it,  theie  being  no  words  of  inheritance  in  the  de*-^ 

vise  to  the  youngest  son. 

Ckambre,  contri,  was  stopped  by  the  Court. 

Lord  Kenyon,  Ch.  J.  said.  This  being  a  casein  which  the 
Court  was  to  certify  to  the  Lord  Chancellor,  be  thought  it  ne- 
cessary to  say  a  few  words,  in  order- that  the-  grounds  of  his' 
judgment  might  be  known.— The  general  rule,  which  is  laid 
down  in  the  books,  and  on  wbicb  alone  courts  can  with  any 
safety  proceed  in  the  decbioo  of  questions  of  this  kiod|  is  to 
(«)  1  Mk.  434.  (*)  1  Bwrr.  3B.  (0  3  Burr.  1570. 

G  3  collect 
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1789.        collect  the  testator's  inteatioii  from  the  words  whkh  he  has  used 
.  in  his  will,  and  not  from  conjecture.     U  is  not  necessary  that 

Gainst       ""y  technical  or  artificial  form  uf  words  should  be  used  in  a  will ; 
Tlie  Carl  of   but  we  must  eoUect  llie  meaning  of  the  testator  from  ihoae  worda 
CovRNTRT.  ^bich  he  has  used,  and  cannot  add  words  ^hich  he  has  not  used. 
The  objection  then  occurs  in  this  caset  voluit  sed  non  dixit*  The 
plaintiff's  argument  goes  to  shew  that  the  daughters  toi)k  estates 
tail  general;  but  that  could  not  have  been  the  intention  of  the 
devisor,  as  no  such  estate  is  given  by  any  part  of  the  will ;  and 
the  devisor  has  totally  laid  aside  the  daughters  of  the  first  devisee 
and  the  daughters  of  his  sons.    The  words  here  used,  technically 
considered,  only  confer  an  estate  for  life  on  Lady  Catb.  Hay.   It 
was  once  doubted  whether  an  estate  for  life  could  be  given  to  un- 
born issue:  and  that  doubt  was  stated  by  thecounselasareason 
in  the  duke  of  Marlborovgh'nk  case  in  the  house  of  lords,  but  waa 
afterwards  abandoned.  1 1  is  not  necessary  for  me  tosay  what  efEect 
that  would  have  had  in  the  present  case,  if  ibat  point  had  remained 
undecided;  because  the  law  is  now  clearly  settled  that  an  estate 
for  life  may  be  limited  to  unborn  issue,  provided  the  devisor  does 
not  go  farther  and  give  an  estate  in  succession  to  the  children  of 
such  unborn  issue.     Then  it  has  been  argued  that  we  may  pre* 
sume  an  intention  in  the  devisor  from  otlier  parts  of  the  will  (o 
give  an  estate  in  succession  to  the  daughters  :  hut  I  cannot  find 
any  words  in  the  will  to  warrant  such  a  construction.    If  indeed 
ifae  wprd  ^'  such''  had  not  been  introduced  in  this  clause,  we 
nvight  perhaps  have  said  that,  as  '*  issue"  is  genus  generalissimum, 
it  should  include  all  the  progeny.     But  here  the  word  **  such'* 
^iOei,  SS3.}   1'  relative,  and  restrains  the  words  which  accompany  it.    Then 
it  is  said  that  the  Court  went  as  far,  in  Robinson  v.  Robinsonf 
and  the  other  cf^ea  citedj,  as  we  are  desired  to  go  now.  Bat  it  is 
sufficient  to  say  thi^t  in  that  case  no  doubt  was  entertained  but 
that  the  estate  was  intended  to  go  to  the  issue  of  the  first  taker, 
and  the  only  doubt  was  whether  the  first  taker  should  take  an 
.estate  for  life  or  in  tail :  and  it  was  to  be  collected  from  the  whole 
will,  which  the  devisor  there  used  that  it  was  his  intent  to  give 
aip^  estate-tail.  Then  as  to  the  case  of  Evans  v.  Attley^  the  estate 
wan  limited  in  formal  teraas  to  tlie  three  first  sons  of  the  devi- 
sor's sister,  eed  ^e  the  heirs  cf  their  bodies^  and  in  the  Kmitalion 
tq  the  fourlh  son  those  worda  were  onaitted:  but  afterwards 
when  the  dewor  was  diiecling  what  waa  to  be  done  in  confor- 
tnaity^tQi  Jus  wil^  he  took  it  fer  graaiad  that  an  estate  of  inherit- 

ance 
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ance  was  giveo  lo  the  fourth  son,  for  he  directed  the  aoos  of  that        1769* 
fourth  son  to  take  his  name  and  arms.     And  I  remember  that         " 
in  determining  that  question  the  Court  considered  the  rule  adopt-       JS^ 
ed  bj  Lord  Hale^  noscitur  d  sociis;  which  was  no  pedantic  or   The  £arl  of 
inconsiderate  expression  when  falling  from  him,  but  was  in-  Coventby. 
tended  to  convey  in  short  terms  the  grounds  upon  which  he 
formed  his  judgment     The  kindred  terms,  to  which  the  Court 
referred  in  Evans  v.  Asttei/f  were  l|ie  limitations  to  all  the  other 
brothers,  and  a  requisition  that  the  devisor's  name  and  arms 
should  be  borne  by  them  and  their  descendants.     And  the  de- 
visor could  not  be  supposed  to  hate  intended  that  the  estate, 
which  was  the  substance,  should  go  one  way,  and  the  arms  and 
name,  which  were  the  shadow,  another.  That  argument  was  to* 
forcible  to  be  got  rid  of  in  that  case :  and  I  agree  with  Mr.  J.  ilsioji 
that  the  only  reason  for  granting  a  second  argument  there  was,  the 
greatness  of  the  property  in  dispute,  rather  than  on  account  of 
any  doubt  which  was  entertained  on  the  subject.     This  case  is 
precisely  similar  to  that  of  Den  dem.  Briddouy.  Page{a)j  which  [Seetiiifcaiela 
waa  determined  in  this  Court  in  M.  «4  G.S.    There  the  Court  ("j*^*'  *^' 
held  that  sufficient  did  not  appear  on  the  face  of  the  will  to  war-  4TkBBt  5197. 
rant  them  in  saying  that  an  estate  of  inberiunce  was  given  to 
the  daughter :  that  if  it  were  left  to  conjecture,  they  might  sufH 
pose  that  a6me  mistake  had  been  msde  in  ,the  limitation;  bill 
tbey  could  not  determine  on  conjecture,  nor  put  that  in  the  de* 
visor's  mouth  which  he  bad  not  said.    In  the  cases  of  RMmam 
V.  Robimoa,  and  Evans  v.  Jsiley,  the  testator  sufficiently  ma- 
nifested hie  intention :  but  here  be  has  used  no  words  testifying 
bis  intention  to  give  an  estate  of  inheritance  to  the  daughteia^ 
wd  we  cannot  supply  tbensc 

The  following  certificate  was  afterwards  aent  to  t2ie  Lord  Chan* 
cellor;  *'  Having  heard  counsel  upon  the  case  above  rehrred  to 
'^  us,  we  are  of  opinion  that  Leuly  Catherine  Hmy  deceased,  the 

(«)  la  that  case  (fr)  the  werdb  wtre,  (after  a  4evisa  te  S.  NM,  sen  ef  r.  aad 
M,  NMthf  for  Ufa,  remainder  to  tnwtees  to  preserve  coatiiigtat  remainden,  re- 
mainder to  the  fint  and  other  loni  of  S.  Na»h^  and  the  bein  male  of  his  and 
their  bodies  respectively,)  **  and  ibr  default  of  such  itsne,  to  the  nae  of  aU  and 
'^eferythedaaghur  and  danebters  af  the  laid  T.  iVflfA,  on  the  bodj  eTtfee 
'' and  iir.  his  wife  b^ottea  aad  to  be  begatlen ;  and  >er  di^aJl  4^  mm*  tMas 
*^  tothenseof  the  right  bein  of  the  said  r.lVist*  for  ever." 

^)  8eefluiea8eeitedbil>Mr.F«Tya,p.e9S. 

G  4  '*  plain- 
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^^  plaintiff's  late  mother,  took  an  estate  for  life  in  the  estates  i« 

*'  question  (a)." 

^^hL  />&.  20th,  1789.  Kenyon. 

Till-  Earl  of  W.  H.  AsHHORST. 

Coventry.  (J)  N.  Grose. 

(a)  P90t,  4  voL  66.  and  Doe  v.  BunuaUf  6  vol.  30. 

(6)  Mr.  J.  BulUr  was  sitting  for  tbe  L,  Chancellor  when  this  case  was  aiEVC^. 


Friday,      JoNES  and  OthcFs,  ugoinst  Roe,  Lessee  of  Perry. 
^'''•«^-  In  Error. 

A  possibility      TN  an  ejectment  %vhich  was  brought  in  the  Court  of  Common 
an  iiiteri^tis  Pleas  for  a  house  and  garden  at  Ivelchester,  Somerset,  a  spe- 

devisable.  ciai  verdict  was  found,  in  substance,  as  follows. 

John  Lockyer,  being  seised  in  fee  of  the  premises  in  t)uestidn, 
on  the  ]3th  of  June  1734  made  his  will ;  and  after  charging  all 
[Willes^fis.]     his  lands  and  hereditaments  with  tlie  payment  of  certain  an- 
nuities, devised  in  the  following  manner; 
[8  East,  567.  ^*  And  my  said  lands  and  hereditaments,  thus  charged  as  afore- 

2  M.  &  s.  165.]  jgjj^  I  give  un^Q  my  brother  Thomas  Lockyer,  until  bis  son  John, 
or  any  other  of  bis  younger  sons,  shall  attain   the  age  of  21 
years,  which  shall  first  happen ;  and  in  case  he  shall  have  no 
»  younger  son  (hat  shall  live  to  attain  the  said  age,  but  shall  have 

only  one  son  that  shall  live  to  attain  the  said  age,  then  until 
such  only  son  shall  attain  the  said  age,  in  trust  that  the  clear 
rents,  issues,  and  profits  of  the  premises,  after  all  charges  and 
reparations  deducted  (except  my  now  dwelling  house  at  /re/- 
Chester,  and  the  garden  and  orchard  thereto  belonging,  which 
I  Mill  shall  be  enjoyed  by  him  for  his  own  use  during  the  time 
above  mentioned),  be  preserved  and  improved ;  and  the  same, 
with  the  produce  thereof,  I  will  shall  be  laid  out  and  em- 
ployed in  manner  as  is  hereinafter  directed  with  regard  to 
the  overplus  of  the  personal  estate.  And  when  and  as  soon  as 
my  said  nephew  John  Lockyer,  or  any  other  of  the  younger 
sons  of  my  said  brother  Thomas  Lockyer,  bom  or  to  be  born,  shall 
attain  tbe  age  of  21  years,  then  i  give  my  said  dwelling-house, 
orchard,  and  garden,  and  all  other  my  said  lands  and  heredita- 
ments, thus  charged  as  aforesaid,  unto  my  said  nephew  John 
Ltfckyer,  or  unto  such  other  son  as  for  the  time  being  shall  be 
a  younger  son  of  my  said  brother  Thomas  Lockyer,  and  shall 
first  attain  his  said  age  of  21  years;  and  to  the  heirs  and  assigns 

•f 


IN  THE  Twenty-ninth  Year  of  GEORGE  III.  90 

of  such  younger  son  for  ever :  bat  if  nxy  said  brother  Thomai        1789* 
Lockyer  bfaall  have  but  one  son  that  shall  live  to  attain  the  said        , 

•  ...  JoNKS 

age,  then  1  give  the  same  unto  such  only  son,  his  heirs  and  assii^ni  again$i 
for  ever.  And  in  case  my  said  brother  Thomas  Ijockyer  shall  Rob. 
bave  no  son  that  shall  live  to  attain  the  age  of  £1  years,  then 
I  give  the  same  unto  my  said  brother  Thomai  Lockiftr,  his 
heirs,  ^c."  The  testator  died  on  the  %Sd  of  October  l7S4,  leav- 
iog  the  said  ITiomas  Lockyer  his  brother,  his  heir  at  law,  and 
Joseph  Tobon  Lockyer  and  John  Lockyer,  the  two  sons  of  Thomas 
Lociyer,  living  at  the  time  of  his  decease,  and  who  weie  the 
onlj  issue  of  the  said  Thomas  Lockyer.  John  Lockyer,  theyounger 
SOD,  died  on  the  6th  of  June  176],  under  21  years  of  age. 
Joseph  Tolson  Lockyer  married  Maria  Perry j  the  lessor  of  the  . 
plaintiff,  on  the  20th  of  February  1752;  and  on  the  26th  of 
September  1759  made  his  will  in  the  following  words;  ''Ail 
such  worldly  estate,  of  what  nature  or  kind  soever,  whether  in 
possession,  remainder,  or  reversion,  that  I  shall  die  seised  or  pos- 
sessed of,  interested  in,  or  entitled  to,  invested  in,  or  shall  belong 
to  me  af  my  decease,  wheresoever  or  howsoever,  in  any  manner 
or  wise,  I  do  give,  devise,  and  bequeath,  and  every  part  and 
parcel  thereof,  fully,  wholly,  and  absolutely,  unto  my  wife 
Maria  Lockyer,  to  be  by  her,  her  executors,  administrators, 
and  assigns,  peaceably  and  quietly  held,  occupied,  and  enjoyed 
for  ever,  free  from  the  claims  or  demand  of  any  other  person  or  -* 

persons  whatever,  out  of,  from,  or  to,  the  same,  o^  any  part." 
Joseph  Tolson  Lockyer  died  in  March  1765  :  Thomas  Lockyer, 
tiie  father  of  Joseph  Tolson  Lockyer,  entered  into  possession 
of  the  premises  on  'the  death  of  John  Lockyer ^  the  original 
testator,  and  continued  in  possession  till  his  death  in  1785} 
when  the  defendants  obtained  possession. 

The  Court  of  Common  Pleas,  after  two  arguments  at  the  bar^ 
gave  judgment  for  the  plaintiff  in  last  Trinity  Term.  See  the 
Reports  of  that  Court  for  that  Term^  p.  50.  On  which  the  de« 
iendantfi  removed  the  record  into  this  Court  by  a  writ  of  error. 

JekyU,  for  the  plaintiffs  in  error,  made  two  poinU:  Ist,  That 
this  was  not  a  vested  interest  in  J.  T. Lockyer;  and  2dly,  That, 
if  it  were  a  contingent  one,  it  was  not  devisable.  [The  first 
point  was  conceded  to  him  by  the  counsel  for  the  defendant  in 
enror.]  The  second  question  was  determined  in  the  Court  of 
Common  Pleas,  on  the  authority  of  Selwin  v.  Selwin  (a),  and 

(«)  t  Bmt.  1131.     I  Bl  B£p.  f  51. 

JIfoor 
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1789.       Afaor  y,  HmmhiM  (a) ;  but  tboae  cmcs  will  opt  on  examination 

be  found  to  warf  tot  the  concluaioni  in  opposition  to  all  the  older 

^^  authorities  on  the  subject.  A  contingency,  a  mere  possibility,  ie 
K^B.  not  the  subject  of  an  assignment  or  devisCi  though  it  is  transmissi* 
ble(i),  Jt  may  indeed  be  assigned  in  the  case  of  a  bankruptcy^ 
by  the  provision  of  the  bankrupt  laws.  Higdeu  v.  Williamaonp 
SP.  fVm$.  I3fi,;  which  shews  that  it  is  not  so  at  common  law. 
So  it  may  be  released  in  equity.  Marks  y.  Mark$,  1  &r.  ]39. 
I¥r^kt  V.  WriglU,  I  Vez.  411.  It  is  also  assignable  in  equity, 
because  equity  will  consider  the  assignor  as  a  trustee  for  the  assign 
nee.  But  the  very  necessity  of  resorting  to  equity  to  carry  into 
effsct  the  assignment  of  a  possibility  shews  that  it  is  not  assign- 
able at  law.  A  fine,  levied  of  a  possibility,  operates  only  by 
estoppel  against  the  cognisor.  A  possibility  was  said  to  be  de« 
visable  in  Selwin  v.  Se/flMn,  bccaiue  it  is  assignable :  but  it  is 
not  assignable  at  law.  Perkim,  Grant.  68.  ^  Ro.  Abr.  4a. 
Poph.  5.  The  statute  of  wills  (c)  put  conveyances  or  grants 
by  the  parties  in  their  lifetime  and  wills  on  the  same  footing. 
But  a  mere  possibility  is  not  the  subject  of  a  grant.  What  is  not 
assignable  is  not  devisable  :  in  law  they  are  convertible  terms  : 
but  descendible  and  devisable  are  not.  Rights  of  entry  nre  de- 
scendible, but  not  devisable.  So  jewels  of  the  Crown.  Co.  Lii. 
]8.  b.  So  titles  of  honour.  So  estates  fer  autre  vie.  2  Sannd. 
9l&l.{d)'^  and  lands  in  tail.  There  is  no  instance  to  shew  that  a  man 
can  devise  what  he  cannot  assign  :  if  he  cannot  make  an  assignee 
'  in  his  lifetime,  he  cannot  appoint  one  after  his  death.  ''  A  mere 
'^  possibility,  and  a  thing  altogether  uncertain,  is  no  more  devis- 
"  able  than  it  is  assignable.''  Shep.  Tauckst.  431.  That  a  mere 
possibility  is  not  devisable  was  expressly  resolved  in  Bishop  v. 
Fountain  (e )• .  A  chote  in  action  is  not  devisable,  3  Fenir.  340.  An 
argument  may  also  be  derived  from  the  form  of  pleading  to  shew 
that  a  contingency  is  not  devisable :  For  in  pleading  a  devise,  it 
is  necessary  to  state  that  the  devisor  was  seised :  East.  274.  F. 
N.  B.  199.  bnt  he  cannot  be  seised  of  a  mere  possibility.  The 
words  of  the  statutes  of  wills  also  afford  a  strong  aigument  to  shew 
that  a  penon  can  only  devise  that  wbicb  be  has.  The  St  Hen.  8. 
c.  1.  CMCts  that  every  petson  having  manors^  lands,  Sf€.  shall  have 

(a)  In  Chane.  17d5,  cor.  Lord  Nmihhtgton. 

{b)  1  P.  WW.  663.    9  i^  ^Mt.  414. 

(c)  3alta.a.c.l.^34#'S6llM.a.  «.5. 

(iQ  Bat  by  89  Cw.  S.  c.  5. 9.  IS.  they  are  devuable.       (/)  S  Lev.  4S7. 

power 
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power  to  devise.     And  the  34  Sf  35  H.  8.  c.  5.  declares  that        17BQ.  ^ 

pewmw  havit^  «  nUe  interest  ifl  fee  tiinple,  ifc.  mty  devise,    la        

all  the  question!  whkh  have  arisen  upon  this  subject,  great  J®'?** 
turess  is  laid  on  the  word  «  having/'  3  Co.  25.  Popk.  «9.  In  ISojs 
S  I^.  108.  it  if  said,  that  the  law  is  so  strict,  that  the  devisor 
must  not  have  onlj  the  lands,  &c.  devised,  but  be  must  have 
them  in  the  same  situation  at  the  time  of  his  death  as  when  be 
dcviseii  them  ;  therefore  if  J.  make  a  will,  and  then  auffer  a  re* 
covery,  and  declare  the  uses  to  himself,  the  lands  hiII  nut  pass  by 
the  will.  So  if  he  devise,  and  then  make  a  feoffment  to  the  use 
of  himself  aad  his  heirs.  Shov.  P.  C.  154.  So  under  a  convey 
aoce  to  uses,  no  roan  could  convey  what  he  had  not  at  the  time 
of  the  conveyance.  Cro.  £/.  40 1 .  So  where  a  person  had  a  fee 
expectant  upon  an  estate  tail,  the  fee  was  held  not  to  be  devis- 
able, for  by  ilie  common  law  it  was  but  a  posaibilify.  1  Bo. 
Abr.  609.  /.  «7.  In  Wynd  v.  JekifU{a)  it  is  also  said,  that  a  man 
csoiiot  devise  a  fee-simple  which  he  had  not  at  the  time  of  mak« 
ing  the  will*  Some  fallacy  may  perhap  arise  from  confounding 
moral  w  ith  technical  possibilities  or  contingencies.  But  there  is  a 
distinction  between  hmitatioMs  of  terms,  which  arc  mere  tech- 
oicai  possibilities,  and  limUatioHs  of  estates,  or  moral  and  pure 
contingencies.  The  cases  of  terms  for  years  do  not  apply  to 
the  present  question ;  they  were  always  devisable.  But  free-. 
hold  estates  were  not  at  common  law.  S  Inst.  ?•  it  was  for^ 
merly  doubted  whether  a  term  for  1000  years  could  be  limited 
to  J.  for  life,  remainder  to  K  ;  because,  technically  speaking, 
A*s  life  was  of  longer  duration  than  1000  years,  or  indeed  any 
term.  But  it  was  settled  in  Mannings  case,  that  a  term  might 
be  limited  over  after  an  estate  for  life.  After  this  another 
qaestion  arose,  whether  the  person  to  wbons  the  term  was  li- 
mited after  an  estate  for  life,  could  assign  or  devise  his  interest; 
because,  in  tfeckaical  theory,  an  estate  for  1000  yeara  was  not  so 
ettioiable  aa  an  estate  for  life';  it  was  said  thai  the  life  might  last 
longer  than  the  term,  and  that  the  person  who  was  to  take  the 
remainder  bad  a  mere  possibility.  But  the  Courts  saw  that  such 
a  possibility  was  purely  fictiti9us  aad  technical,  and  that  in 
rcali^v  k  was  a  moral  certainty ;  by  no  means  a  mere  contin- 
gtticy,  but  a  positive  expectant  interest :  and  they  held  it  d». 
visaUe.  In  the  caaea  which  allow  remainders  of  termato  be 
devisable,  it  is  not  pretended  that  all  contingencies  are  devis- 

(a)  IP.  9rsi«.6rs« 

able. 
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1789.  able.  The  contrtry  is  admitted  by  the  distinction  taken  as  to 
terms ;  for  such  distinctions  would  be  unnecessary,  if  contin- 
gencies in  general  were  devisable.  Perhaps  it  may  be  difficult 
to  find  the  true  reason  why  a  contingency  should  not  he  devis-* 
able  as  well  as  descendible.  It  might  be  equally  difficult  to  dis- 
cover the  origin  of  many  other  rules  in  our  law ;  as  that  the 
balf  blood  ^hall  not  inherit ;  that  an  estate  in  fee-simple,  or 
even  per  auter  vie,  shall  descend  to  the  eldest  son  only  ;  and  that 
an  estate  for  1000  years  shall  go  to  all  the  children  equally  :  btit 
it  is  sufficient  that  the  law  has  so  decided.  The  Court  of  Com- 
mon Pleas  decided  this  case  on  the  authorities  of  Selwin  and  Sel' 
wint  and  Moor  v.  Hawkins.  But  the  first  of  those  decisions  was 
founded  on  this,  that  the  bargain  and  sale,  and  the  recovery 
were  all  one  conveyance.  And  according  to  the  report  of  this 
case  in  Blackstone^  it  became  unnecessary  to  determine  the  se- 
cond question.  For  Lord  Mansfield  is  made  to  say,  that  there 
were  two  questions ;  one,  whether  the  deed  and  recovery  should 
be  taken  as  one  conveyance ;  the  other,  whether  a  possibility 
was  devisable ;  adding,  if  the  deed  and  recovery  were  one  con- 
veyance, ''  there  would  be  uo  other  question.''  And  it  has  al- 
ways been  understood  that  the  Court,  in  sending  their  certifi- 
cate to  the  Lord  Chancellor,  considered  that  the  deed  and  re- 
covery formed  but  one  conveyance.  Surrow  indeed  has  added 
to  his  report  of  the  case,  that ''  it  was  probable,  from  some  ex- 
''  pressions  dropped,  the  Court  might  think  J.  Sehvyn  had  a  void- 
''  able  contingent  executory  use ;  and  that  such  a  use  was  devis- 
'<  able."  But  this  did  not  proceed  from  the  Court,  and  appears 
to  be  only  the-^Reporter^s  conjecture.  It  is  true  that  the  opinion 
of  Burrow  is  in  some  measure  fortified  by  Lord  Mansfield,  in  Roe 
d.  Noden  v.  Griffiths  {a),  who  said,  that  in  Selwin  v.  Selwin,  he 
was  prepared  to  have  shewn,  that  **  in  all  contingent,  spring- 
''  ing,  and  executory  uses,  where  the  person  who  is  to  take  is 
*^  certain,  so  that  the  same  may  be  descendible,  they  are  also  de- 
*^  vbable.  But  he  likewise  added,  that  <<  the  great  and  manly ' 
'*  ground  upon  which  the  Court  in  that  case  went  was,  that  the 
''  deed,  recovery,  and  all  the  whole  transaction,  were  to  be  con- 
''  sidered  as  one  conveyance."  And  with  respect  to  the  case  of 
Moor  V.  Hawkins;  although  it  was  determined  by  an  able 
judgei  yet  he  admits  that  he  formed  that  opinion  at  a  very  early 

(•)  1  Bl.  Rip.  605. 

period 
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period  of  life,  when  bis  judgment  w^s  not  mature,  nor  bis  ei-.       1780* 
perience  considerable :  and  he  even  confessed  that  it  was  contrary         - 
to  the  old  authorities.    These  two  modern  cases  therefore,  when       ^^^^ 
considered  in  opposition  to  all  the  ancient  authoiities  and  the        Ros« 
principles  of  law,  are  not  siifficient  to  overturn  them, 

Gibbs  was  to  have  argued  for  the  defendant  in  error;  but 
the  Court,  having  no  doubt  upon  the  subject^  stopped  him* 

Lord  Ken  YON,  Ch.  J.-^It  is  high  time  that  this  question 
should  be  understood  to  be  completely  at  rest;  it  affects  a  great 
deal  of  the  real  property  in  this  country ;  and  miserable  indeed 
would  be  the  state  of  property  here,  if  such  a  question  as  this 
still  remained  unsettled.  If  we  consider  the  statute  of  willii 
which  first  gave  a  power  of  disposing  of  real  property  by  de- 
vise, it  is  matter  6f  astonishment  that  this  question  should  eier 
have  arisen ;  for  it  enables  persons  having  any  manors,  lands, 
Ifc.  to  devise ;  which  must  mean  having  an  interest  in  the 
lands.  There  are  two  kinds  of  possibilities ;  the  one,  a  bare 
possibility;  that  which  the  heir  has  from  the  curtesy  of  his 
ancestor,  and  which  is  nothing  more  than  a  mere  hope  of  suc- 
cession. Such  a  possibility  undoubtedly  is  not  the  object  of 
disposition  ;  for  if  the  heir  were  to  dispose  of  it  during  the  life 
of  the  ancestor,  though  it  afterwards  devolved  on  him  from 
his  ancestor,  such  disposition  would  be  void.  The  other,  a 
possibility,  or  contingency,  like  the  present,  and  which  is 
widely  different  from  the  former.  Now  in  order  to  See  whe- 
ther this  sort  of  contingency  be  or  be  not  devisable,  let  us 
consider  some  of  the  analogous  cases.  Suppose  an  estate 
be  limited  to  A.  for  life,  remainder  to  B.  for  life,  and 
that  the  ultimate  reversion  in  fee  was  given  to  another; 
it  never  was  doubted  but  that  such  a  reversion  was  devis- 
able. That  was  not  doubted  by  Lord  Cb.  J.  Holt,  in  BronC" 
Jeer  V.  Coke  (a),  nor  in  Brett  and  Rigden  (b).  But  it  is 
said  that  this,  which  depended  on  an  executory  spring- 
ing use,  is  not  the  subject  of  a  devise*.  Undoubtedly  the  sta- 
tute of  wills  had  been  passed  some  time  before  any  questions 
arose  on  executory  devises ;  for  they  took  rise  in  queen  Eliza' 
beth*s  time,  and  arose  very  rarely  for  some  time  afterwards. 
When  they  did,,  it  was  decided  by  degrees  that  they  were  de« 
scendible,  releasable,  and  assignable ;  but  it  is  contended  that 
they  were  not  devisable.      But  it  is  difficult  to  assign  any 

(•)  s  Eq.  C«f.  Ahr.  S96.  S.  (6)  PUwd.  $jd. 

reason 
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178d«       reason  why  they  should  be  cfipable  of  disposition  by  one  mode  of 

■  conveyance,  and  not  by  another.    It  is  said  that  a  chose  in  artiott 

/M       is  only  assignable  in  equity:  but  equity  will  only  interfere  ifrhen 

lloE.        ^  person  claims  for  a  valuable  consideration  paid,  and  notbe^ 
tween  volunteers:   and  in  those  cases  equitat  sequitur  legem. 
This  question  however  does  not  depend  upon  reason  by  aua- 
logy  to  other  cases,  or  on  abstract  reasoning.    1  will  not  cite  all 
the  cases  that  may  be  mentioned  upon  the  subject,  but  will 
Confine  myself  to  two  or  three  vihich  have  been  determined 
by  great  authorities  after  much  consideration.    The  first  I 
take  from  the  argument  in  Selwin  v.  Selwin^  by  Mr.  Norton  (d) ; 
it  is  that  of  GoodliiU  d.  Gurnel  v.  fVood,  Tr.  14  Geo.  2  C.  B. 
In  that  case  there  was  a  devise  to  A.  and  if  be  dies  before 
fil,  then  to  B.  and  his  heirs.     B.  died,  and  then  the  contingency 
happened  by  the  death  of  A.  before  21.     IVillet,  Ch.  J.  said, 
*'  The  question  is,  whether  an  executory  devise  be  transmissible  ? 
'*  Most  of  the  old  cases  which  hold  that  they  are  tlot  devisable, 
**  were  before  executory  devises  were  well  established  ;  but  that 
'*  doctrine  is  now  exploded.    Executory  devises  are  not  naked 
''  possibilities,  but  are  in  the  nature  of  contingent  remainders ; 
"  and  there  is  no  doubt  but  that  such  estates  are  transmissible, 
*'  and  consequently  devisable**    Here  then  (he  Chief  Justice  gave 
a  clear  opinion  that  a  possibility  IVas  devisable.    That  it  is  also 
transmissible  appears  from  the  cases  of  King  v.  Withers  (6),  and 
Marks  v.  Marks,    And  the  case  of  Selwin  v.  Selwin  is  a  very 
strong  authority  on  the  question  in  this  case.     I   have  a  much 
fuller  note  of  that  case  than  that  in  Bur.  or  Blatk. ;  and  the 
grounds  of  the  opinion  of  the  Court,  as  supposed  by  Sit  J.  JBiir- 
tow,  are  those  which  Lord  Jlfcrit«/!^/d actually  declared  in  court* 
The  case  of  Moor  v.  Hawkins  is  also  a  pointed  and  strong  au- 
thority on  this  subject,  a   manuscript  note  of  which   I   lent 
to  the  Court  of  Common  Pleas  v^hen  this  very  ease  vras  befofe 
them.     And  it  is  to  be  remembered  that  all  further  argument 
of  the  case  of  Moor  v.  Hawkins  was  given  up  by  the  solicitor- 
general  (De  Grey),  who  would  not  have  given  Up  the  point  if 
he  had  thought  it  tenable.     On  the  authority  therefore  of  these 
cases,  1  think  the  judgment  of  the  Court  of  Common  Pleas  must 
be  aflirmed ;  and  I  sincerely  hope  that  this  point  will  be  now 
ondentood  to  be  perfectly  at  rest. 

(a)  1  BUuk.  Rep.  n5.  (b)  Rep.  Temp.  TaUf.  117; 

ASHHURST, 
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AsRHURSTy  J. — The  Court  of  Coitimon  Pleas  consideied  this       1789. 
•8  a  decided  case :  and  therefore  they  did  not  think  it  necea- 
sary  to  go  at  large  into  the  grounds  on  which  their  opinion  was       4^']^ 
formed.     It  is  now  too  late  to  raise  any  doubt  upon  this  ques-        Rofi. 
tioDy  it  having  been  expressly  determined  in  the  cases  of  Sd* 
win  V.  Selwin,  and  Hfoor  v.  Hawkins.    Were  it  necessary  to  go 
fully  into  this  point,  there  would  be  no  di£Bculty  in  shewing 
that  it  was  decided  in  those  two  cases  on  sound  and  legal 
principles.     And   there  are  also  several  other  cases,  which, 
though  not  on  the  same  point,  go  the  length  of  supporting  the 
doctrine,  that  contingencies  like  the  present  are  devbable.    it 
was  held  in  some  of  the  cases  that  an  interest  of  this  kind  u 
assignable,  in  others  that  it  is  transmissible,  and  that  it  is  an  he- 
reditament ;  and  if  so,  it  follows  that  it  is  also  devisable,    ^fhe 
doubt  appears  to  have  arisen  on  the  word  '*  havmg''  in  the  sta- 
tute of  wills ;  and  the  old  cases  determined  that  a  contingency 
like  the  present  was  not  the  subject  of  a  devise.    But  that  doc* 
trine  has  been  exploded  in  all  -the  modern  cases.    And  it  is 
strange  that  in  former  times  the  Courts  should  have  been  go- 
verned by  such  narrow  reasoning,  when  they  were  construing 
this  act  of  parliament.     For  the  plain  meaning  of  the  statute 
if,  that  every  person  who  has  a  valuable  iniertsi  in  lands  shall 
have  the  power  of  disposing  of  it  by  his  will.    However  on  the 
authority  of  those  cases  on  which  it  has  been  decided  that  a  con- 
tingent interest  like  the  present  is  assignable,  and  transmissible, 
and  of  Selwin  v.  Selwin^  and  Moat  v.  Hawkins j  in  which  this 
very  point  was  expressly  determined,  1  am  of  opinion  that  the 
jodgment  must  be  affirmed. 

BoLLBR,  J.'— The  short  question  is.  Whether  the  interest 
which  a  person  takes  by  virtue  of  an  executory  devise,  be  or  be 
not  devisable?  From  the  time  when  executory  devises  were 
first  known  in  the  law,  they  have  been  attacked  in  every  possible 
shape :  and  yet  it  is  observable  that  the  attack  has,  as  often  as  it 
has  been  made,  in  modem  times  at  least,  always  failed.  The 
true  reason  why  they  have  been  thus  attacked  is  to  be  found 
in  every  modem  case  which  treats  of  the  subject,  namely,  that 
in  early  times  when  the  question  was  first  discussed,  the  nature 
of  an  executory  devise  was  not  understood.  It  was  first  coo- 
tended,  that  an  executory  devise  was  not  transmissible ;  then,  that 
it  was  not  assignable ;  then,  that  it  was  not  descendible ;  and, 
lastly,  that  it  was  tiot  dcvisaWe.    But  if  it  be  such  an  interest  as 
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1 789.        is  descendible,  it  seemd  strange  to  say  that  it  is  not  also  devisable « 

Tbey  must  both  be  governed  by  the  same  principle.    It  was 

•J^^  held  to  be  descendible,  because  the  person  Uking  it  has  an  in^ 
Rob  terestin  the  lands  vvhich  is  knowii  to  the  law,  and  will  descend 
if  the  ancestor  does  not  dispose  of  it ;  then  if  he  has  that  .in- 
terest* he  has  a  right  to  dispose  of  it  by  his  will.  It  is  a  sound 
distinction,  which  has  been  taken  by  my  Lord  Chief  Justice, 
between  a  bare  possibility,  and  a  possibility  coupled  with  an  in- 
teresi.  The  cases  on  this  subject  have  been  uniformly  deter- 
mined the  same  way  for  nearly  fifty  years  past.  The  case  of 
Coodtitk  d.  Gur?iell  v.  Wood  was  49  years  ago  in  the  Common 
Pleas.  The  next  in  order  was  that  of  Selwin  v.  Selwin  in  this 
court ;  and  I  am  not  inclmed  to  give  so  little  credit  as  the  coun- 
sel for  the  plaintiffs  in  error  to  the  opinion  at  the  end  of  that 
case.  It  was  not  the  opinion  of  Sir  James  Burrow  himself,  but 
of  the  Court.  It  has  been  openly  acknowledged  by  Lord  ManS" 
fieldf  and  I  have  had  repeated  opportunities  of  hearing  it  from 
him  in  private,  that  he  has  given  to  Sir  J.  Burrow  bis  own 
note  and  opinion  of  a  case,  which  he  could  not  deliver  publicly 
in  court;  for  it  was  not  at  that  time  the  practice  of  this  Couit 
to  give  their  opinions  here  in  cases  which  came  from  the  court 
of  Chancery.  This  note  at  the  end  of  that  case  shews  decidedly 
what  was  the  opinion  of  the  court :  but  even  if  there  were  any 
doubt  about  it,  we  find  that,  in  Roe  d.  Noden  v.  Griffiths,  Lord 
Mansfield  declared  that  he  was  prepared  (in  the  former  case)  to 
have  shewn,  with  the  concurrence  of  the  whole  Court,  that  con- 
tingent, springing,  and  executory  uses,  were  descendible,  and  also 
devisable.  The  last  case  upon  this  subject  is  that  of  Moor  v. 
Hawkins,  which  is  another  direct  authority.  Then  the  counsel 
for  the  plaintiffs  in  error  endeavoured  to  shew,  on  the  forms  of 
pleading,  that  this  was  not  a  devisable  interest.  The  general  rule 
of  pleading  is,  that  if  you  shew  a  particular  estate,  you  must  shew 
the  •ommencement  of  it,  and  a  seisin  in  fee  of  the  person  last 
seised.  In  this  case  the  mode  would  be  this ;  that  the  devisor 
was  seised  in  his  demesne  as  of  fee;  that  he  devised  (prout  the 
will),  by  which  it  appears  that  J.  Lockyer  took  an  interest  in 
the  estate  b>  an  executory  devise ;  that  he,  being  so  entitled  by 
virtue  of  the  will,  devised  all  his  right  and  interest,  4r^.;  that  the 
mesne  estates  liad  failed,  and  that  the  second  devisee  became 
entitled,  tfc.  This  mode  of  pleading  is  not  liable  to  any  ob- 
jection, when  it  is  stated  that  he  had  a  devisable  interest. 

GbosBi 
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Grose,  J. — This  question  depends  on  the  statute  of  wills  i         1789. 
Uid  I  have  no  doubt  but  that  this,  which  is  now  claimed,  was  ■ 

a  devisable  interest.  The  fourth  section  of  the  34  8c  35  H.  B.  'J^^ 
c.  5.,  which  is  explanatory  of  the  32  //.  H.  c.  K  declares  that  Rob* 
all  persons  having  a  sole  estate  or  interest  in  lands,  Sfc*  may  de- 
vise :  This  does  not  include  a  bare  pouibt/ityf  or  hope  of'  suc- 
cesttofi,  but  a  possibility,  accompanied  with  an  interest.  The 
idea  which  has  been  entertained  by  some  persons  of  the  profes- 
sion, that  such  a  contingency  as  the  present  was  not  devisable, 
may  be  traced  from  the  case  of  Bishop  v.  Fountain  (a) ;  there 
lands  were  devised  to  Fountain  in  fee  in  trust  to  pay  an  annuity 
to  the  devisor*s  daughter  Mary^  and,  if  she  had  children,  to 
convey  successively  to  those  children ;  for  want  of  such  issue 
the  lands  were  directed  to  be  conveyed  to  the  eldest  son  of 
his  nephew  J.  Cater,  and  the  heirs  of  such  eldest  sop  ;  and  an 
annuity  was  given  to  such  eldest  son  till  the  estate  should 
come  to  him ;  but  if  he  claimed  any  thing  during  the  life  of 
Mary,  or  any  of  her  issue,  then  both  the  father  and  son  were 
to  be  excluded  from  having  any  thing  out  of  his  estate.  The 
eldest  son  of  J.  Cater  was  Anihony,  who  had  two  sisters,  the 
defendants.  Anthony  died,  and  left  issue  John  his  son,  who  in 
the  lifetime  of  Alary  devised  to  the  plaintifF,  and  died  without 
issue.  Mary  afterviards  died  without  issue.  The  Court  held 
that  John  had  no  estate  devisable,  but  a  mere  possibility,  during 
the  life  of  Mary  or  any  of  her  issue.  But  the  reasons  are  not  men- 
tioned why  it  was  to  be  considered  as  a  mere  possibility,  unless  by 
recurring  to  the  above  clause,  which  might  be  considered  as 
rendering  the  devise  to  the  eldest  son  of  his  nephew  depending 
upon  the  condition  of  his  not  claiming  during  the  life  of  Mary 
or  any  of  her  issue,  and  consequently  contingent  until  that  con- 
dition was  performed,  which  could  not  be  till  the  death  of  Mary 
without  issue.  He  would  rather  have  taken  an  equitable  re- 
mainder in  fee  expectant  on  the  death  of  Mary^  and  the  failure 
of  issue  of  her  body,  which  would  have  been  a  vested  estate,  and 
consequently  devisable.  The  statute  of  wills  ^nas  not  at  all 
touched  upon  or  considered  by  the  Court ;  and  the  only  way  in 
which  I  can  account  for  this  doctrine  having  been  afterwards 
adopted  by  Lord  Chief  Justice  Ptfrier^  and  Lord  Hardwicke,  was 
because  they  considered  it  as  a  point  already  determined,  and 
therefore  did  not  enter  into  the  reasons  on  which  it  could  be 

(a)  3  Lev.  4tr.  ' 

Vol.111.  H  supported. 
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1789*       supported.    Now  if  the  case  in  Levinz  cannot  be  considered  as 

law,  the  foundation  on  which  the  other  cases  were  built,   is 

nMtnit       destroyed.     And  the  modern  cases  have  decided  ihe  other  way  ; 

KoE.        on  the  authority  of  which  I  think  the  point  is  now  settled.   And 

even  if  it  were  not  already  so  decided,  I  think  it  should  be  so 

on  the  words  of  the  statutes. 

Judgment  affirmed. 


Saturdmfi 


^„ru        ^^^^  Young,  S,  Randal,    W.  Muh^ins,  and  J. 
Teb!mlj^  OsMKR,  against  The  King.     In  Error. 

To  conmitute  A  N  indictment  was  preferred  at  the  Sessions  at  Brisiol 
within^^so  '^  against  the  defendants  on  the  SO  Geo.  2.  c.  24.  for  ob- 
^'**^'*^'*^  ta™ng  money  by  false  pretences.  The  first  count  in  the  in- 
ronslTbe  olh  dictment  stated  that  the  defendants,  fraudulently  intendmg  to 
dtfendMtlb*  ^**^*'°  ^^  ^^^  honest  subjects  of  our  lord  the  king  their  monies, 
n  false  pretence^  goods,  wares,  and  merchandizes,  by  false  colours  and  pretences, 
Ifir~i?^nd  ""^  ^^^  ^^^  ?^  December,  in  the  28th  year,  *c.  at,  Sfc.  unlaw- 
itwnoobjcc.  fully,  knowingly,  wilfully,  and  designedly,  did  falsely  pretend 
Jreteliw^on-  ^®  ^"^  Thomas,  that  Young  had  made  a  bet  of  500  guineas  on 
8ut»  in  a  repre*  each  ^ide  with  a  colonel  in  the  army  then  at  Bath  that  William 
wm^*{«n"  "^  ^^®"  ^^"'^  ^»  ^^^  n«^  day  run  on  the  hij;h  road  leading  from 
action  to  take  Gloucester  to  Bristol  ten  miles  in  length  within  one  hour,  and 
Sm^''where '  *?*  ^^^*'S  and  Mullins  did  go  200  guineas  each  of  and  in  the 
the  pretence  i»  said  bet,  and  Randal  did  go  the  other  100  guineas,  (meaning 
wo"ii7«w>kra  *'^a^  ""  case  such  pretended  bet  was  lost.  Young  was  to  contri- ' 
MtTthf^'re"  ''"*®.*°dpay '^10/.  Mullins  the  like  sum,  and  Randal  ihe  xe- 
sence  of  others,  raining  105/.)  and  did  then  and  there  under  colour  and  pre- 

i^conwrt  t^^  ^®"^®  ®^  ^"^''  ^^^'  *^-  ^^^^^  ^^^^  Thomas  as  a  part  of  such 
gcther,  they  pretended  bet  20  guineas  of  the  500  guineas ;  by  which  said 
SctedS"y.  ^^^^  pretences  the  defendants  did  then  and  there,  to  wit;  on,  *c. 
Itignoobjec-  at,  ^c.  unlawfully,  knowingly,  and  designedly,  obtam  from  the 
jmTgilJi^ittol?^  '*'^  '^'^^^^^^  the  said  20 guineas  with  intent  to  cheat  and  de- 
the  indictment  fraud  him  thereof ;  whereas  in  truth  \nd  in  fact  no  such  bet 
^^^tf  ^^  ^^^  ""«^«^  *^-  ^o  ^^^  «'i'  example,  *c.  against  the  peace, 
toe  same  na-  Ifc  and  agamst  the  form  of  (he  statute,  t^c.  The  second  count 
fe^t"connt^/  »^^^^  ^'^"^  ^^«  defendants  unlawfully,  knowingly,  wilfully, 
[JM.&8.379.]  and  designedly,  did  falsely  pretend  to  the  said  Thomas  that 

Yo^ng 


IN  thA  Twenty-ninth  Year  of  GEORGE  III.  99 

Yoimg  had  made  a  bet  of  500  guineas  on  each  side  with  Osmer,        1789. 
that  Lewis  would  on,  8fc.  run  ten  miles  within  the  hour  on  the        "     - 
road  leading  from  Gloucester  to  Btistol,  and  did  then  and  there    and  oni^rs 
under  colour  and  pretence  of  having  made  such  bet  obtain  from        affainst 
Tkomas  £0  guineas,  as  part  of  the  said  last  mentioned  bet  so    The  Kino 
pretended  to  be  made  with  Osmer ;  by  means  of  which  said  last 
mentioned  false  pretence  the  defendants  did  then  and  there,  to/^  ^r  ^^^ 
wit,  on,  i^c.  at,   S^c.  unlawfully,  knowingly,  and    designedly,  y^y  j  ^; 
obtain  from  Thomas  the  said  QO  guineas,  with  intent  then  and  ^ ' 

there  to  cheat  and  defraud  him  of  the  same ;  whereas  in  truth 
and  in  fact  no  such  bet  was  made,  Ifc.  to  the  evil  example,  Sfc. 
against  the  peace,  S^c.  and  against  the  form  of  the  statute,  8fc* 
There  were  two  other  counts,  charging  the  defendants  with 
having  obtained  20  guineas  from  Thomas  Thomas,  by  false  pre- 
tences; without  stating  what  those  pretences  were.  The  defen- 
dants were  found  guilty,  and  sentenced  to  be  transported  for 
seven  years.  And  afterwards  they  removed  the  indictment  by 
writ  of  error  into  this  Court,  and  assigned  for  error  that  the 
supposed  false  pretences,  shewn  in  the  first  and  »econd  counts  of 
the  indictment,  are  neither  contrary  to  the  statute,  33  H.  B.  or 
30  Geo,  2.,  or  any  other  statute.  That  neither  of  the  counts  in 
the  indictment  contained  any  offence  against  the  common  law  ; 
and  even  if  so,  that  the  judgment  thereupon  is  not  warranted  by 
the  common  law.  And  that  neither  the  third  or  fourth  count 
set  forth  any  offence  against  the  statute  or  common  law ;  con- 
cluding with  the  general  assignment  of  errors. 

Fielding  made  five  objections  to  the  indictment :  first,  that 
the  transaction  itself,  supposing  it  was  accurately  stated,  is  not 
the  subject  of  a  criminal  prosecution.  This  indictment  being 
founded  on  the  SO  Geo,  2.  c  24.,  and  that  and  the  92  H.  8. 
c.  1.  being  made  in  pari  materii  (tf),  it  is  necessary  to  consider 
how  the  common  law  stood  before  those  statutes  passed,  in  order 
to  see  what  alteration  they  intended  to  make.  There  are  two 
constituent  parts  of  the  offence  of  *'  cheating*"  at  common  law ; 
first,  the  act  itself  must  affect  the  public  ;  and  secondly,  it  must 
be  such,  against  which  common  prudence  could  not  have  guard- 
ed. I  Hawk.  P.  C.  c.  71.  «  Burr.  1125.  Then  came  the 
itat.  33  H.  8.  c.  1.  which  made  it  an  offence  to  obtain  money 
by  a  false  token.    The  only  alteration  therefore  that  this  statute 

(a)  jintty  t  vol.  586. 

H  2  T^^^ 
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made  in  the  law  was  that,  in  Order  to  bring  the  case  within  it, 
some  false  token  must  be  used.     But  it  did  not  affect  those  case* 
of  fraud,  against  which  common  prudence  might  be  a  sufficient 
security.     This  statute  was  followed  by  the  30  Geo.  2.  c.  1. 
which  makes  it  an  offence  to  obtain  money  by  a  false  pretence: 
but  the  generality  of  those  words  does  not  extend  the  law  to 
cases,  against  which  common  caution  may  guard.     For  the  stat. 
14  Geo.  2.  €.  6.,  which  made  it  a  felony  to  steal  sheep,  or  other 
cattle,  was,  in  its  construction,  confined  to  stealing  sheep  only  -^ 
and  the  Legislature  found  it  necessary  in  the  next  year  to  extend 
it  to  all  cattle  by  name  by  another  statute,   15  Geo.  2.  c.  34. 
Although  the  words  of  the  30  Geo.  2.c.  24.  are  very  general^ 
yet  it  does  not  extend  to  everif  pretence.     Where  the  represen- 
tation is  of  a  thing  past  or  present,  against  which  caution  can- 
not  guard,  it  may  come  within  the  statute  :  but  if  it  be  a  re- 
presentation of   some  future  transaction,    concerning   which 
inquiries  may  be  made,  it  is  not  an  indictable  offence  under 
this  statute,  but  is  only  the  subject  of  a  civil  remedy ;  because 
the  party  can  only  be  imposed  upon  through  his  own  negligence. 
Now  in  this   case  the  representation  was  a  bare  naked   lie, 
without  any  appearance  of  truth ;  and   was   no  inducement 
to   the  prosecutor  to  lend  his   money.     He  had  an  oppor- 
tunity of  inquiring  into  the  truth  of  the  story.     Besides  the 
transaction  itself  is  of  a  gaming  nature ;  it  does  not  deserve 
any  attention  from  the  Court,  like  the  case  of  a  risk  in  com- 
merce of  trade.     But,  secondly,  if  this  be  a  proper  subject  oi 
an  indictment,  the  charge  on  this  record  is  not  stated  with  suf- 
ficient certainty  and  precision.     No  person  is  specified  in  the 
first  count,  with  whom  the  wager  was  made  ;  it  is  only  '*  with 
''  a  Colonel  at  Bath,  in  order  to  substantiate  this  charge  the  pro- 
secutor must  have  proved  a  negative.    The  name  of  the  Colonel 
should  have  been  mentioned  in  the  indictment,  that  the  defen- 
dants might  have  had  an  opportunity  of  preparing  themselves 
for  their  defence;  whereas  this  charge  is  so  general  that  thev 
could  not  learn  from  the  record  what  particular  offence  was 
imputed  to  them.     One  reason,  why  certainty  is  required  in  in- 
dictments, is  that,  if  the  defendant  be  acquitted  on  his  trial,  he 
may  be  able  to  plead  autrefoits  acquit  to  another  indictment  for 
the  same  offence.     Now  if  these  defendants  had  been  acquitted- 
on  this  indictment,  and  were  indicted  a  second  time,  and  io 
that  indictment  the  name  of  the  Colonel  was  set  out,  the  ac- 
quittal 
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quittal  in  the  first  could  not  be  pleaded  to  the  second  indict-        1789* 

ment.     Thirdly,  the  four  defendants  are  charged  jointly  in  the    ^     

indictment ;  whereas,  from  the  nature  of  ihe  transaction,  they  QQ^otiiers 
should  have  been  charged  severally.  The  pretence  charged  could  against 
not  be  conveyed  to  the. prosecutor  by  sigm;  it  must  have  been  The  King, 
by  wards.  Now  though  all  the  defendants  were  present  when 
the  representation  was  made  to  the  prosecutor,  jet  the  words 
were  not  spoken  by  all ;  and  one  of  them  cannot  be  affected  by 
words  spoken  by  another;  each  is  answerable  for  himself  only. 
The  false  pretence  conveyed  by  words  is,  like  the  crime  of  per- 
jury, a  separate  act  in  the  person  using  them.  In  R.  v.  Phil' 
lips  (a),  it  was  held  that  several  persons  cannot  be  joined  in 
one  indictment  for  perjury;  and  one  reason  given  is,  lest  the  jury 
should  apply  the  evidence  to  all,  which  is  only  applicable  to 
one  of,  the  defendants.  The  fourth  objection  was,  that  the  se- 
cond count  in  the  indictment  states  a  distinct  offence,  not  aris- 
ing out  of,  or  connected  with,  the  charge  in  the  first  count. 
The  charge  in  the  first  count  was,  that  the  bet  was  made  with  a 
colonel  at  Bath;  in  the  second,  that  it  was  with  Osmer,  another 
of  the  defendants.  This  therefore  should  luive  been  the  subject 
of  another  indictment.  It  is  not  like  the  ordinary  case  of  an 
indictment  consisting  of  several  counts^  where  they  are  only  mo- 
difications of  the  same  offence:  for  here  is  no  mark  of  the  * 
entirety  of  the  offence.  These  offences  are  distinct  in  their  na- 
ture, and  lead  to  distinct  punishments.  Rut  if  a  prisoner  be  in* 
dieted  for  two  separate  offences,  he  may  be  confounded  in  his  de- 
fence, and  the  minds  of  the  jury  distracted.  In  ii.  v.  Roberts  (&)> 
which  was  an  information  against  the  defendant,  who  was  a  fer- 
ryman, for  receiving  divers  sums  of  money  from  different  pas- 
sengers, after  a  verdict  of  guilty,  the  judgment  was  arrested;  and 
Jfo//  Ch.  J.  said,  **  In  every  such  information,  a  single  offence 
<<  ought  to  be  laid ;  they  ought  not  to  be  accumulated  under  a 
^  general  charge,  because  each  offence  requires  a  separate  pu- 
"  nisbment."  This  count  then,  charging  a  distinct  offence,  can- 
not be  united  with  the  first;  neither  can  it  be  rejected  as  sur- 
plusage ;  but  it  vitiates  the  whole  indictment.  With  respect  to 
the  Sd  and  4th  counts ;  they  are  undoubtedly  bad,  the  pretence 
not  being  stated  in  either  of  them.  R.  v.  Masonj  ante,  £  vol.  58 1 « 
Griffith,  contra^  was  stopped  by  the  Court. 

(a)  2  Str.  921.  W  C«*.  226. 

H  S  Lord 
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Lord  Ken  YON^  Ch.  J. — After  asking  whether  there  had  been 
any  solemn  determination  on  an  indictment  on  the  statute,— * 
said|  undoubtedly  this  indictment,  being  founded  on  the  statute 
of  30  Geo.  £.  c.  24.,  is  different  from  a  common  law  indictment. 
When  it  passed,  it  was  considered  to  extend  to  every  case  where 
a  party  had  obtained  money  by  falsely  representing  himself  to  be 
in  a  situation  in  which  he  was  not,  or  any  occurrence  that  had 
not  happened,  to  which  persons  of  ordinary  caution  might  give 
credit.     The  statute  of  the  33  Hen.  8.  c.  1.  requires  a  false  seal, 
or  token,  to  be  used  in  order  to  bring  the  person  imposed  upon 
into   the  confidence  of  the  other;    but  that  being  found  to 
be  insufficient,  the. statute  30  Geo.  2.   c.  24.  introduced  An- 
other offence,    describing  it  in  terms  extremely  general.     It 
seems  difficult  to    draw  the  line,    and  to  say  to   what  cases 
this  statute  shall  extend ;  and  therefore  we  must  see  whether 
each  particular  case,  as  it  arises,  comes  within   it.     In    the 
present  case,  four  men  came  to  the  prosecutor  representing  a 
case  as  about  to  take  place,  that  William  Lewis  should  go  a 
certain  distance  within  a  limited  time;  that  they  had  betted 
upon  the  event,  and  they  should  probably  win  :  be  was  perhaps 
too  credulous,  and  gave  confidence  to   them,  and  advanced 
his  money  ;  and  afterwards  the  whole  story  proved  to  be  an  ab- 
solute fiction.   Then  the  defendants,  morally  speaking,  have  been 
guilty  of  an  offence.     I  admit  that  there  are  certain  irregula- 
rities which  are  not  the  subject  of  criminal  law.     But  when  the 
criminal  law  happens  to  be  auxiliary  to  the  law  of  morality, 
1  do  not  feel  any  inclination  to  explain  it  away.    Now  this 
offence  is  within   the  words  of  the  act;    for  the  defendants 
have  by  false  pretences  fiaudulenily  contrived  to  obtain  money 
from  tlie  prosecutor;  and  I  see  no  reason  why  it  should  not  be 
held  to  be  within  the  meaning  of  the.  sti^tute.    The  second  ob- 
jection is,  that  the  charge  is  imperfectly  stated  ;  but  that  is  an- 
swered by  the  record.    If  the  indictment  did  not  inform  the 
defendants  what  charge  they  were  called  upon  to  answer^  the  ob- 
•  jection  would  be  well  founded.     But  it  holds  out  to  them  suf- 
ficient intelligence  of  the  offence  imputed  to  them.    It  states  the 
wager  to  be  with  '^  a  colonel  at  Bath;'*  perhaps  his  name  was 
not  mentioned,  so  that  he  could  not  have  been  described  in  the 
indictment  with  grearer  accuracy.    But  if  such  a  wager  had 
been  actuaily  depending,  it  was  competent  to  the  defendants  to 
have  proved  it  in  their  defence.    As  to  the  3d  objection ;  this 

case 
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case  is  extremely  different  from  that  of  perjury,  to  which  it  has        1789. 

been  compared  ;  because  that  depends  on  the  very  words  which       yovsg 

tlie  person  charged  individually  uses  in  a  court  of  justice:  aud    ^^^^  Others 

the  wor4&  spoken  by  one  cannot  possibly  be  applied  to  another       Mgrnnn 

as  falsely  uttering  those  very  words.     Ido  not  see  how  that      jo^Errorf' 

could  ever  have  been  doubted.     But  in  this  case  all  the  defend* 

ants  went  together  to  the  prosecutor,  and  thus  carried  a  greater 

degree  of  credit ;  and  they  all  joined  in  the  relation  as  of  a 

thing  within  their  own  knowledge.     If  they  were  all  present, 

each  acting  a  different  part  in  the  same  transaction,  no  rule  of 

criminal  proceeding  wilt  be  violated  by  adjudging  them  guilty 

of  the  imposition  jaintlj/.     I  admit  that  offences  are  not  to  be 

charged  in  such  a  manner  as  will  confound  the  evidence :  but 

in  cases  where  it  is  necessary  that  several  defendants  should  be 

indicted  jointly,   and  the  evidence  is  complicated,  it  may  be 

separated  for  each  particular  defendant,  as  was  done  in  the  case 

before  Mr.  J.  Yaies  at  Hereford,  in  the  trial  of  Mr.  PowelPn 

murderers.    The  fourth  objection  would  be  well  founded,  if 

the  legal  judgment  on  each  count  was  different ;  it  would  1^^   .  ^   . 

like  a  misjoinder  in  civil  actions.     But  in  this  case  the  judgment 

on  all  the  counts  is  precisely  the  same ;  a  misdemeanor  is  charged 

in  each.     Most  probably  (he  charges  were  meant  to  meet  the 

same  facts  :  but  if  it  were  not  so,  I  think  they  may  be  jomed  in 

the  same  indictment. 

Ash HU AST,  J. — As  to  the  first  objection :  cases  which  hap- 
pened before  the  passing  of  the  30  Geo.  2.  c.  £4.  do  not  apply  to 
this.  For  that  statute  created  an  offence  which  did  not  exist  be- 
fore, and  I  think  it  includes  the  present.  The  Legislature  saw 
that  all  men  were  not  equally  prudent,  and  this  statute  was  passed 
to  protect  the  weaker  part  of  mankind.  The  words  of  it  are  very 
general,  "  all  persons  who  knowingly  by  false  pretences  shall  ob- 
"  tain  from  any  person  money,  goods,  isc.  with  intent  to  cheat 
"  or  defraud  ,"^c.;  and  we  have  no  power  to  restrain  their  ope- 
ration. With  respect  to  the  second  objection ;  it  seems  that  the 
charge  is  as  certain  as  the  nature  of  the  thing  would  admit. 
The  third  objection  would  have  been  much  stronger,  if  the  charge 
had  been  laid  as  several;  for  if  they  all  acted  together,  and 
shared  in  the  same  transaction,  it  could  not  have  been  said  that 
one  received  the  whole  sum.  Neither  is  there  any  foundation  for 
the  last  objection.  Perhaps  each  count  related  to  the  same  fraud, 
though  it  is  charged  differendy.     But  if  it  were  not  so^  1  do 
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not  know  any  rule  of  law  which  prevents  the  joinder  of  two  mist 
demeanors  in  the  same  indictment. 

BuLLER,  J. — ^The  first  ohjeciion  is  the  one  deserving  the 
most  consideration.     The  principles  of  the  common  law  have 
been  truly  btated.     To  make  an  offence  indictable  at  common 
Jaw,  it  must  be   public  in  its   nature.    And   the  distinction^ 
which  has  been  taken  in  the  case  of  using  false  weights  and  mea- 
sures, shews  it  more  clearly  than  any  other.     If  a  person  sell  by 
false   weights,  though  only  to  one  person,  it  is  an  indictable 
offence :  but  if  without  false  weights  he  sell  to  many  persons  a 
less  quantity  than*  he  pretends  to  do,  it  is  not  indictable.     But 
though  the  common  law,  as  applicable  to  this  subject,  is  as  stated 
by  the  counsel,  it  is  in  this  case  necessary  to  consider  both  the 
Stat.  33  Hen.  8.  c.  1.  and  the  30  Geo.  2.  c.  ^4.    By  the  former  of 
those  the  offence  consists  in  obtaining  money  or  goods  by  false 
tokens ;  and  unless  some  token  be  used,  the  case  does  not  come 
withm  that  act.     Now  suppose  a  token  had  been  produced  in 
this  case,  and  that  the  defendants,  after  telling  their  story  to  the 
prosecutor,  had  said,  '*  if  you  have  any  doubt,  here  is  the  colo- 
"  net's  g(»rget;"  I  think  it  would  have  fallen  within  the  statute  of 
33  Hen.S.     If  it  would,  then  let  us  consider  what  effect  the 
30  Geo.  2.  c.  24.  has  on  the  case.     The  Legislature  thought 
that   the  former  statute   was   too  limited;   and  therefore  the 
30  G.  2.  c*  24.  was  passed,  which  enacts,  that  all  persons  who 
shall  obtain  money  from  others  by  false  pretences  with  intent  to 
cheat  or  defraud  such  persons,  shall  be  deemed  tfffenders  against 
the  public  peace.     The  statute  therefore  clearly  extends  to  cases 
which  were  not  the  subject  of  an  indictment  at  common  law. 
The  ingredients  of  this  offence  are  the  obtaining  money  by 
false  pretences,  and  with  an  intent  to  defraud.'   Barely  asking 
another  for  a  sum  of  money  is  not  sufficient ;  but  some  pretence 
must  be  used,  and  that  pretence  false ;  and  the  intent  is  necessary 
-  to  constitute  the  crime.    If  the  intent  be  made  out,  and  the 
false  pretence  used  in  order  to  effect  it,  it  bringR  the  case  within 
this  statute.    Very  few  cases  on  this  act  of  parliament  have 
been  brought  before  this  court :   but  there  was  an  indictment 
on  this  statute  against  Count  UlleneuvCf  tried  at  Chester  in  the 
year  177B>  which  1  have  ^d  occasion  to  mention  here  several 
tiines,  and  which  1  have  never  heard  doubted  or  contradicted. 
That  indictment  was  tried  while  I  sat  with  Moreton,  Ch.  J.  on 
the  bench  at  Chester,  of  whom  all  who  remember  him  will  bear 
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testimony  with  me  tliat  he  was  a  very  able  jodge,  and  peculiarly         1789« 

cautions  in  criminal  cases.    'ITie  facts  of  that  case  were  shortly         

these :  the  defendant  applied  to  Sir  T.  Broughlon,  telling  him  g^^oi^era 
that  be  was  intrusted  by  the  duke  de  Lauzun  to  take  some  horses  ugakut 
from  Ireland  to  London^  and  that  he  had  been  detained  so  long  ^i^%^^® 
by  contrary  winds,  that  hit  money  was  spent ;  Sir  T.  Broughton 
was  induced  by  thisf  representation  to  advance  some  money  to 
him :  afterwards  it  turned  out  that  the  prisoner  never  had  been 
employed  by  the  duke  de  Lauzun^  and  his' whole  story  was  a  fic- 
tion. On  that  case  the  prisoner  was  convicted,  and  sentenced  to 
hard  labour  on  the  l^hames.  Now  that  case  goestlie  full  length 
of  deciding  this.  As  to  the  three  other  objections,  they  admit  of 
very  easy  answers.  With  respect  to  the  objection,  that  the  charge 
is  too  general ;  in  this  stage  of  the  proceeding,  t^e  Court  must 
take  it,  that  the  representation  was  made  by  the  defendants  in 
the  same  manner  that  it  is  charged  in  the  indictment.  And  if 
that,  though  general,  was  sufficient  to  answer  the  defendants' 
purpose,  we  cannot  say  that  it  was  too  general.  We  are  not  to 
suppose  that  the  colonel's  name  was  mentioned ;  and  the  pro- 
secutor  could  not  state  it  with  greater  particularity  than  the  de- 
fendants used.  The  third  objection  is,  that  this  is  not  a  joint 
offence :  but,  as  this  is  the  case  of  a  misdemeanor,  the  case  in 
Burrow (fl)  is  a  decisive  answer  to  it;  there  Lord  Mansfkldmif 
"  it  is  a  strange  thing  if  the  king  cannot  call  a  man  to  account 
^  for  a  breach  of  the  peace,  because  he  broke  two  heads  instead 
'^  of  one."  The  present  was  I  think  a  joint  offence ;  it  was  a  joint 
representation  to  answer  one  and  the  same  purpose ;  neither  is  the 
proof  several,  it  relates  to  one  transaction.  This  is  not  like  the 
case  of  a  conspiracy,  where  the  whole  story  must  be  ta£en  up  in 
detached  pieces  at  different  times  to  charge  the  different  actors. 
But  bere  it  i%  one  entire  act,  which  they  were  all  carrying  on  in 
concert  together.  I  f  however  any  authority  were  necessary,  a  case 
happened  about  a  year  ago  which  is  stronger  than  the  present. 
Three  persons  were  indicted  on  the  Black  Act  for  shooting  at  the 
prosecutor ;  tliey  were  all  charged  with  the  single  act,  and  the 
indictment  was  held  by  all,  the  judges  of  England  to  be  suffi- 
cient.  As  to  the  remaining  objection ;  that  is  founded  on  a  point 
which  once  embarrassed  me  a  great  deal  •  Some  years  have  elapsed 
since  I  looked  into  it,  but  I  believe  I  can  atate  pretty  accurately 
how  it  stands.  In  misdemeanon,  the  case  in  Burrow  shews  that  it 

(a)  Jlarr.  984.  , 
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17S9.       ii  BO  objection  to  m  iodktoient  that  it  contains  several  chaises. 
-— '        The  case  of  felonies  admiu  of  a  different  consideration;  but 

andOthen    *'^*° '"  *"*^'*  ^•**'  *^  *•  °®  objection  in  this  stage  of  the  prosecu*- 
rngmmn       tion.     On  the  face  of  an  indictment  every  count  imports  to  be 

Th®  I^iNO,  for  a  different  offence,  and  is  charged  as  at  different  times.  And 
it  does  not  appear  on  tlie  record  whether  the  offences  are  or  are 
sot  distinct.  But  if  it  appear  before  the  defendant  has  pleaded, 
or  the  jury  are  charged,  that  he  is  to  be  tried  for  separate  of- 
fences, it  has  been  the  practice  of  the  judges  to  quash  the  in- 
dictment, lest  it  should  confomid  the  prisoner  in  his  defence,  or 
prejudice  him  in  his  challenge  of  the  jury ;  for  he  might  object 
to  a  juryman's  trying  one  of  the  offences,  though  he  might  have 
no  reason  to  do  so  in  the  other.  But  these  are  only  matters  of 
prudence  and  discretion.  If  the  judge,  who  tries  the  prisoner, 
does  not  discover  it  in  time,  I  think  he  may  put  the  prosecutor 
to  make  his  election  on  which  charge  he  will  proceed.  I  did  it 
at  the  last  Sessions  at  the  Old  Bailey,  and  hope  that,  in  exercising 
that  discretion,  I  did  not  infringe  on  any  rule  of  law  or  justice. 
But  if  the  que  has  gone  to  the  length  of  a  verthct,  it  is  no  ob« 
jection  m  arrest  of  judgment.  If  it  were,  it  would  overturn 
every  indictment  which  contains  several  counts.  So  where  the 
evidence  affects  several  prisoners  differently,  I  have^  as  was  done 
by  Mr.  J.  Yaia  at  Hereford^  selected  the  evidence  as  applicable 
to  each,  and  left  their  cases  separately  to  the  jury.  Aud  in  a 
case  which  happened  before  me  on  the  last  spring  assizes  at  Exe^ 
ter,  where -two  prisoners  were  indicted  for  tnurder,  and  evidence 
given  which  pressed  very  hard  on  one  prisoner,  but  was  not 
admissible  against  the  other,  I  thought  it  the  soundest  way  of 
administering  justice  to  sum  up  the  evidence  and  take  the  ver- 
dict against  each  separately.  But  all  these  are  mere  matters  of 
discretion  only,  which  judges  exercise  in  order  to  give  a  prisoner 
m  fair  trial :  for  when  a  verdict  is  given,  they  are  not  the  subject 
of  any  objection  to  the  record. 

Grose  J. — My  brother  BuUer  has  given  a  decisive  answer  to 
the  first  objection.  The  statute  created  a  new  offence :  for  it 
declares  that  all  persons  obtaining  money  by  false  pretences^ 
with  an  intent  to  cheat,  shall  be  deemed  offenders  against  law 
and  the  public  peace.  That  partictdar  offence  is  made  an  offence 
against  law,  whether  it  vras  so  or  not  before.  And  I  am  clearly 
of  opinion  that  this  case  comes  within  the  act  of  parliament. 
As  to  the  second  objection ;  it  must  be  taken  after  verdict  that 
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the  oflPeoce  was  proved  as  it  was  laid  in  the  indictment;  and  if        1789. 
80,  it  could  not  have  been  charged  in  an j  other  way.     It  is  pei>  ■ 

fectly  immaterial  whether  the  name  of  the  colonel  at  Baih  was  j^n^^o^"^^ 
or  was  not  mentioned,  since  the  defendants  obtained  the  pro-  ^gminst 
sectttor's  money  by  this  representation.  With  respect  to  the  '^^^^J^* 
defendants  being  charged  jointly ;  every  crime  which  may  be 
10  its  nature  joint  may  be  so  laid.  Here  it  is  stated  that  all  the 
defendants  committed  this  offence,  by  all  joining  in  the  same 
piao :  they  were  all  jointly  concerned  in  defraudmg  the  prose* 
cutor  of  his  money.  And  the  offence  being  joint  in  its  nature, 
it  could  not  be  laid  with  so  much  propriety  in  any  other  man- 
ner. On  the  last  objection,  I  am  clearly  of  opinion  that  it  is 
no  objection  in  arrest  of  judgment  that  the  indictment  charges 
several  offences.  The  different  counts  in  the  indictment  always 
state  the  offences  as  separate  :  and  if  this  objection  Were  to  pre- 
vail, every  indictment  which  contains  two  counts  must  be  bad. 
It  b  no  objection  even  in  the  case  of  felonies ;  still  less  is  it  so 
in  misdemeanors. 

Judgment  affirmed  (a), 
(a)  Vide  R.  v.  J^ora,  po9i,  6  vol. 

The  King  against  John  Clapp.  Ftb.Tth! 

THE  parish  officers  of  Sowtan,  Devon,  having,   with  the  Apeisonoccn. 
.      .         -        ,  •     J    fi»       pyinir  landf  ia 

assent  of  two  justices  for  that  county,  apprenticed  Sa»  a  pansh,  bot 

rak  Hellier  a  poor  child  of  Sawton  to  the  defendant  according  ^''"'^^bi*^ 

to  the  statute,  he  appealed  to  the  last  Jlfii^tfuifner  Sessions  at  to  receive  a 

Exeter,  when  the  order  was  confirmed,  subject  to  the  opinion  of  SJ?''*^^'*"* 

this  Court,  on  the  following  case ; 

The  apprentice  was  bound  (proui  the  indenture)  to  the  ap« 
pellant  who  resided  in  the  parish  of  PsnAoeon  an  estate  which  be  P  T.  R.  3S.] 
rented  and  occupied  in  the  parish  of  Sowton,  of  the  value  of 
^l.per  annum,  which  was  divided  by  the  highway  from  the 
appellant's  house  in  which  he  lived.  There  was  no  bouse  on 
the  estate  of  which  the  appellant  was  the  occupier.  The  inden- 
ture, together  with  the  apprentice,  was  tendered  to  the  appeU 
lant  in  the  parish  of  Siwton,  in  the  highway  adjoining  to  the 
said  estate  lying  in  the  parish  of  SowHm. 

Bast,  in  support  of  the  order  of  Sessions.  The  question  arises 
<Hi  the  49  EUz.  c.  2. ;  die  fifUi  section  of  which  enacto  diat  ii 
shall  be  lawful  for  the  churchwardens  and  overseers,  with  the  as* 

sent 
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sent  of  two  justices  of  the  peace,  to  bind  any  such  children  (which 
by  the  first  section  appears  to  be  such  whose  parents  they  shall 
judge  not  able  to  maintaintain  them,  to  be  apprentices  where  they 
shall  see  convenient^  i^c.  And  the  question  is,  whether,  under 
these  general  words,  or  by  any  necessary  construction  of  the  act^ 
a  person  occupying  lands  within  the  parish  is  exempted  from  the 
burtheo  of  taking  an  apprentice,  because  he  does  not  reside  within 
the  parish.  Nothing  can  be  clearer  than  that  by  the  words  of 
the  act  such  a  person  is  compellable  to  receive  an  apprentice ; 
for  the  discretionary  power  is  given  ii^  the  largest  terms  to  the 
parish  officers  and  the  justices,  seemingly  indeed  without  any  sort 
of  restriction  whatever,  but  certainly  without  the  restriction  here 
contended  for  by  the  defendant.  Then  as  to  the  general  intent, 
it  is  equally  apparent  that  the  Legislature  must  have  intended 
to  extend  the  compulsory  power  to  the  case  in  question ;  for  the 
main  object  of  that  aot  was  to  distribute  the  burthens  which 
arose  from  the  maintenance  of  the  poor  as  equally  as  possible 
upon  the  parishioners,  according  to  their  respective  abilities ; 
wliich  consequently  must  be  founded  upon  their  property  with- 
in the  parish,  that  being  the  only  criterion  of  their  ability. 
And  in  furtherance  of  that  system  of  equality,  and  to  shew  that 
the  Legislature  did  not  confine  their  ideas  concerning  their 
quotas  of  contribution  to  the  inhabitants  merely  of  their  parish^ 
they  have  expressly  subjected  every  species  of  property  to  con- 
tribute towards  the  poor  rates ;  and  if  that  shall  not  be  sufficient 
the  justices  are  required  to  assess  and  levy  the  residue  out  of  the 
adjoining  parishes  within  the  hundred,  and  so  again  within  the 
county.  Now  here  i:  is  not  denied  that  the  defendant  was  of 
sufficient  ability  to  take  an  apprentice  ;  and  yet  if  he  were  not 
liable  in  respect  of  the  estate  which  he  occupies,  be  might  avoid 
taking  any  apprentice  at  all,  for  if  the  housf  which  he  happens  to 
inhabit  be  of  small  value,  it  may  not  warrant  the  parish  in 
which  the  house  is,  in  fixing  an  apprentice  upon  him;  for  no- 
person  is  liable  to  take  one  in  respect  of  any  property  out  of  the 
parish  to  which  such  apprentice  belongs.  If  this  be  the  natural 
and  reasodahle  construction  of  this  act  as  far  as  it  can  be  col- 
lected from  the  words  or  spirit  of  it,  it  remains  for  the  defendant 
to  shew  either  some  subsequent  statute  restraining  the  generality 
of  this  clause  in  the  43  Eliz.\  or  some  adjudged  case  to  the 
contrary.  The  only  other  statute  immediately  relating  to  thia 
point  is  the  8  and  9  W.  3.  c.  30.  s.  5.  which^  reciting  the 

above 
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above  clause,  states  that  doubts  had  arben  whether  the  persona 
to  whom  such  children  are  bound  are  compellable  to  receive 
tiiem,  and  therefore  gives  a  power  of  distress  upon  the  person 
refusing.  Now  admitting  that  this  latter  statute  operates  aa  a 
restriction  on  the  generality  of  the  former  one,  and  that  no 
persons  are  compellable  to  take  apprentices  under  the  first,  who 
are  Dot  under  the  coercion  of  the  last^  still  the  defendant  will 
not  be  able  to  establish  his  exemption;  for  there  are  no  words 
in  the  statute  of  William  confining  the  discretion  of  the  justices 
to  residentSf  and  the  power  of  distress  thereby  given  is  equally 
applicable  to  occupiers  as  to  inhabuanis.  The  joint  operation 
of  these  two  statutes  was  lately  considered  by  the  Court  in  the 
case  of  The  King  v.  St.  l^icholas  Nottingham  (o).  There,  indeed, 
the  principal  question  decided  was  that  an  apprentice  bound 
to  a  person,  residing  in  a  different  parish  and  county,  might  gain 
a  settlement  under  such  binding ;  but  Lord  Kenjfon  in  giving  his 
judgment  said,  that  ''  if  this  were  to  be  determined  on  the  words 
"  of  the  statute  43  Eliz*  alone,  they  are  extensive  enough  to 
'^  warrant  such  a  binding  as  the  present;  \\itj  authorize  the  bittd^ 
"  fffg  0^  apprentices,  where  the  justices  shall  see  convenient;  and 
**  whether  fn,  or  out  of^e  parish  is  not  specified :  they  are  not  to 
"  be  limited  by  any  other  rule  than  the  propriety  of  the  measure 
"itself.  But  the  great  difficulty,  his  Lordship  said,  arose  in  his 
''  mind  on  another  statute,  namely,  the  8  and  9  ff.S.  c.  SO* 
**  s.  5"  which  he  goes  on  to  consider  as  restrictive  of  the  for^ 
mer  one,  inasmuch  as  the  means  of  compulsion  do  not  extend 
out  of  the  parish.  It  is  also  fair  to  infer  that  the  Legislature 
could  aot  mean  to  confine  the  compulsory  power  of  binding  un- 
der the  general  words  of  the  45  Eliz.  to  the  inhabitants  only,  be« 
cause  in  a  subsequent  statute  20  G.  3.  c.  36.  which  relates  to 
the  poor  of  incorporated  districts,  where  they  intended  such  re- 
striction, they  have  expressly  made  it.  And  it  is  very  unlikely 
that  the  Court  should  ever  have  decided  so  much  against  the 
letter  and  spirit  of  the  43  Eliz.  as  to  except  out  of  the  provisions 
of  the  fifth  clause  an  occupier  of  land  within  the  parish,  because 
be  was  not  an  inhabitant;  but  no  such  case  is  to  be  found.  In 
the  case,  indeed,  of  3%e  King  v.  Clowerly^  M.  12  G^.  3.  as  re^ 
ported  by  Bum  (6),  Lord  Mansfield  and  Mr.  Justice  Aston 
>re  supposed  to  have  hinted  such  an  opinion  ;  for  the  Sessions 
having  discharged  the  appointment,  and  it  not  appearing  on 
the  sUte  of    the  case   whether  they  had  determined  on  the 
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1789*        mifitness  of  ibe  person,  or  ibe  point  of  law  in  general,  because 
"  the  occupier  was  not  an  inhabitant,  Lord  Mansfield  is  reported 

•*^i^^  to  have  said  that  "  there  was  no  coming  at  the  point  on  that 
Cl App.  **  state  of  the  case ;  but  that  if  the  Sessions  had  determined  on 
^  the  latter  ground  he  thought  they  had  done  right."  The  na- 
tural inference  to  be  drawn  from  this  opinion  is  certainly  against 
such  a  binding ;  but,  besides  that  it  was  an  obiter  dictum,  if  said 
at  all,  and  certainly  spoken  without  any  previous  discussion  or 
consideration  of  the  question,  it  is  enough  to  say  that  Bott  (a), 
who  is  cited  by  Burn  as  bis  authority  in  that  place,  attributes 
sentiments  to  that  learned  judge  widely  different  in  their  im- 
port from  those  just  mentioned ;  for  there  Lord  Mansfield  says 
that  ''  the  Sessions  had  determined  on  the  question  of  fitness, 
'*  and  there  was  no  matter  of  law  left  to  the  Court ;''  to  which 
his  Lordship  adds,  ''  tnake  another  case :  bind  another  appren- 
*^  tice  to  him;  and  indict  him  if  be  refuses;  and  then  the 
'*  question  may  come  on."  Such  advice  would  scarcely  have 
been  given,  if  he  had  given  or  even  formed  an  opinion  against 
the  binding.  As  to  the  case  of  supposed  hardship  to  which 
Mr.  Justice  Aston  alluded,  that  of  a  roan*s  living  in  London$ 
and  having  an  apprentice  bound  to  him  in  respect  of  some 
lands  in  the  country;  it  is  more  imaginary  than  real.  It 
is  very  improbable  that  a  person  should  occupy  lands  in  a 
distant  parish  from  that  where  he  resides,  and  if  any  inference  is 
to  be  drawn  from  such  an  act,  it  is  rather  a  sign  of  his  ability 
than  otherwise :  but  these  fanciful  hardships  which  are  drawn 
upon  persons  by  their  own  acts  can  never  be  a  guide  for  the 
construction  of  an  act  of  parliament,  particularly  where  the  let- 
ter is  not  ambiguous.  Besides,  the  -inconvenience  to  particular 
individuals  must  be  best  known  by  their  neighbours  in  the  coun- 
try, in  whom,  therefore,  the  act  has  placed  a  discretionary  power; 
and,  lest  it  should  be  pressed  too  hard  in  some  instances,  have 
given  an  appeal  to  the  Sessions,  who  may  discbarge  the  appoint- 
ment purely  on  the  ground  of  unfitness.  No  possible  rule  can  be 
laid  down  in  these  cases  by  which  this  Court  can  judge  of  those 
inconveniences.  The  true  line  was  laid  down  in  Minchamp*% 
case  (6),  where  the  Court  said,  that,  **  it  wa^  in  the  discretion 
^  of  the  justices  at  Sessions  to  determine  whether  it  was  or 
''  Svas  not  fitting  to  put  an  apprentice  upon  any  one ;  and  there- 
''  fore  they  would  not  disturb  what  the  Sessions  had  done/* 
There,  indeed,  the  appointment  had  been  discharged  below;  but 

(a)  PofS  S89.  («)  t  SeXk.  491. 
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here  the  Sessions  baviog  confirmed  it,  the  same  principle  will 
iodttce  the  Court  not  to  disturb  that  appointment.  But 
there  was  one  case  in  which  the  Court  expressly  held  that 
such  a  binding  as  the  present  would  be  good,  notwith* 
standing  the  master  was  not  an  inhaUiani  of  the  parish; 
that  was  Rex  v.  St.  Margarets  Lincoln  (a).  There  E^hur 
Joltjuon,  a  poor  child  of  St.  Martin^  was  bound  by  the  parish 
to  an  inhabitant  of  St.  Mary  Wigjord.  The  qnestion,  indeed^ 
arose  upon  the  settlement  of  the  apprentice,  against  which  it 
was  objected  that  the  binding  was  altogether  void  by  the  statute^ 
being  upon  the  face  of  it  to  the  inhatNtant  of  another  parish. 
A%  to  which  the  Court  delivered  it  as  their  opinion,  that  the 
binding  under  the  statute  was  not  restrained  to  the  inhabitanta 
of  the  same  parish,  but  might  be  to  a  person  residing  in  another 
parish.  And  this  case  was  fully  recognized  in  the  case  of  J%t 
King  V.  St.  Nicholas  Nottingham^  in  the  last  Term.  This  would 
hsve  been  a  sufficient  judicial  exposition  of  the  statute  if  the 
letter  and  spirit  were  not  sufficiently  obvious  without  it.  And 
it  is  confirmed  by  an,  analagous  authority ;  for  Lord  CoAe(6),  in 
his  reading  on  the  stat.  9A  H.  8.  c.  5.  relative  to  the  repairing 
of  bridges  by  the  inhabitanta  of  counties,  says  that  the  word  is 
the  largest  of  its  kind,  and  comprehends  any  person  dwelling  in 
a  foreign  county,  i^c.  if  he  hath  lands  and  tenements  in  his 
own  poasession,  and  manurance  in  the  county  where  the  decayed 
bridge  is. 

FoMshaw  and  Clapp,  contrd,  said  that  this  was  not  a  question 
of  exemption,  but  a  question  arising  on  the  extent  of  an  inferior 
jurisdiction ;  and  unless  the  defendant  came  within  it,  the  magis- 
trates and  parish  officers'  had  no  authority  to  bind  out  the  ap- 
prentice. Though  the  words  of  the  43  El.  c.  12.  s.  5.  are  general, 
jet  they  must  be  restrained  to  the  inhabitants  of  the  parish ; 
for  <'  where  they  shall  see  convenient''  means  **  convenient 
'^  mithin  the  parish.**  No  otlier  line  to  circumscribe  their  power 
can  be  drawn,  but  that  of  the  limits  of  the  parish ;  other- 
wise they  would  have  a  power  in  this  instance  beyond  Uiat 
district  within  which  their  authority  is  m  all  other  respecU 
confined.  The  occupiers  of  lands  ui  the  parish  are  to  con- 
tribute, in  respect  of  that  property,  to  a  fund  for  the  main- 
tenance of  the  poor ;  the  inhabitants  are,  in  addition,  to  dis- 
charge the  personal  trust  of  taking  apprentices.  The  paridi 
officers  and  justices  are  to  exercise  a  discretion  as  to  the  persons 
(«)B«ir.S,C.rS8.  (h)t  Inst.  709. 

to 
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1789*        to  whom  the  apprentices  are  to  be  bound ;   but  they  candot 
_,  '  judge  of  the  masters  who  may  live  at  a  considerable  distance. 

_i,-^i  And  if  the  defendant  be  liable  in  this  instance  to  take  the  ap-' 
Clapp.  prentice,  he  may  be  doubly  charged ;  in  the  parish  of  Pinhae 
in  respect  of  inhabitancy,  and  in  the  parish  of  Sowton  in  re« 
spect  of  his  property  there.  The  statute  8  jf  9  ^tV/.  3.  r.  30. 
Sm  6;  which  gives  the  power  of  distress,  only  increases  the  au- 
thority of  the  niagistrates  over  the  same  subjects,  but  does 
r  not  shew   that  they  can  compel  persons  residing  out  of  the 

parish  to  take  apprentices  from  the  parish.  By  the  Sd  and 
4th  sections  of  the  4Sd  Eliz.  one  branch  of  the  coercive 
power  of  the  magistrates  and  parish  officers  is  extended  to 
neighbouring  parishes  under  certain  circumstances ;  as  when  one 
parish  is  unable  to  maintain  its  own  poor,  others  shall  be  called 
in  aid :  now  that  power  being  expressly  given  in  one  instance, 
shews  that  it  was  not  intended  to  be  given  in  others.  That  the 
power  of*  the  parish  officers  and  justices  in  this  respect  is  in  ge- 
neral confined  to  the  limits  of  the  parish  also  appears  from  the 
13  4r  14  Car.  2.  c.  12.  s.  £1.  establishing  townships,  which  (de- 
clares that  they  shall  act,  not  for  the  parish  at  large,  but  only 
within  their  respective  toM-nships  and  villages.  The  cases  of 
Rex  V.  St,  Margaret  Lincoln,  and  Rex  v.  St.  Nicholas  Not^ 
tingham,  proceeded  on  the  mnxim  volenii  nonfit  injuria.  They 
only  decided  that  if  the  person,  to  whom  such  apprentice  is 
bound,  consent  to  take  him,  no  third  person  shall  be  permitted 
to  object  to  it.  But  WUleSf  J.  and  Aston,  J.  said  that  such  a 
person  could  not  be  compelled  to  receive  such  an  apprentice ; 
and  the  dictum  of  Aston,  J.  in  A.  v.  Clowerly  is  strong,  and 
is  intitled  to  great  coossideration,  as  this  statute  has  not  re* 
ceived  a  judicial  determination.  In  settlement  cases,  occupy- 
ing lands  wiihout  a  residence  in  the  parish  is  not  sufficient: 
neither  can  persons  be  elected  to  common  law  offices,  such  as 
that  of  constable,  or  to  offices  in  corporations,  merely  by  pos- 
sessing lands  in  the  parish  or  town,  where  inhabitancy  is  re- 
quisite. With  respect  to  what  is  said  by  Lord  Coke  in  1  Imt. 
persons  occupying  lauds  are  made  inhabitants  from  necessity, 
for  the  purpose  of  making  them  liable  to  contribute  to  the  re- 
pair of  bridges :  corporations  also  are  made  inhabitants  for  the 
same  purpose ;  but  there  never  was  any  idea  of  binding  appren- 
tices to  corporations.  Besides,  if  persons  resident  out  of  the 
parish  were  compellable  to  receive  parish  iipprentices,  it  would 
not  only  be  a  hardship  on  those  individuak,  but  also  on  other 

parishes, 
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parishes^  the  number  of  vrhose  poor  might  thereby  be  en-        1789. 
creased.  

Lord  KbnVon,  Ch.  J.— It  is  highly  fit  that  this  question     '"^jj^it* 
abould  not  remain  any  longer  undecided.     I  remember  a  much       Clapp. 
older  case  than  either  of  those  mentioned  at  the  bar,  in  which 
this  question  was  discussed,  but  not  decided.     The  question 
arises  on  the  fifth  section  of  the  43  EL  c.  2.    The  general  pur- 
view of  that  statute  was  to  make  a  provision  for  the  maintenance 
of  the  poor ;  and  the  first  clause,  in  mentioning  those  who  are 
to  contribute  to  such  maintenance,  describes  two  sorts  of  per* 
sons,  namely,  inhabitants  and  occupiers  of  lands ^  Sfc.     Amongst 
other  provisions  for  the  poor,  the  fifth  section  gives  poorer  to  the 
parish  officers,  with  the  assent  of  two  magistrates,  to  bind  poor 
children  apprentices  where  they  shall  see  convenient.    It  is  true, 
indeed,  that  those  words  cannot  be  taken  so  generally  as  they 
purport,  because  they  cannot  compel  mere  strangers,  who  stand 
in  no  relation  to  the  parish,  to  take  such  apprentices.  But  I  think 
that  the  context  of  the  statute  furnishes  the  means  of  circum- 
scribing the  general  extent  of  those  words :  and  that  context  I 
take  from  the  first  clause,  which  imposes  other  burdens  of  the 
aame  nature  on  occupiers  of  lands,  S^c.  as  well  as  inhabitants. 
The  general  object  of  the  act  was  to  compel  all  those,  who  had 
any  property  in  the  parish,  to  contribute  their  due  proportion 
towards  the  maintenance  of  the 'poor;  and  the  receiving  appren* 
ticea  is  one  mode  of  contributing  to  their  general  relief.    In  con- 
struing these  words,  I  see  no  reason  for  confining  the  power  of 
binding  on  the  inhabitants  of  the  parish  ;  they  ought  to  be  ex« 
tended  to  persons  occupying  lands  in  the  parish,  though  residing 
eut  of  it.    Then  it  is  said  that  if  this  construction  be  put  upon 
the  statute,  ihe  party  may  be  doubly  charged ;   in  the  parish 
in  which  he  lives,  in  respect  of  his  inhabitancy ;  in  that  in  which 
he  has  lands,  in  respect  of  his  occupation  of  them.     But  if  he 
find  himself  aggrieved,  he  may  appeal  to  the  sessions ;  and  we 
must  take  it  for  granted  that  the  justices  will  do  what  is  right. 
They  are  to  adapt  the  charge  to  the  size  of  the  property  which 
the  person  charged  possesses  :  and  these  are  incidental  charges 
which  fall  on  him  in  respect  of  that  property.     I  remember  it 
was  argued  in  a  former  case  on  this  subject  that,  if  this  con. 
struction  of  tbe  statute  Were  to  prevail,  some  parishes  would 
disburden  themselves  of  many  of  their  poor  by  apprenticing  out 
tfaeir  poor  children  to  persons  living  out  of  the  parish  :  but  the 
answer  to  any  such  argument  is  that,  at  tbe  time  when  the 

Vol.111/  I  *3  £/. 
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1789-        43  EL  was  passed,  the  statute  15  ^  14  Car.  £.  was  not  id  exis- 

fence.     However  the  ground  of  .my  decision  here  is,  that  this 

mgain^^      18  one  of  the  modes  provided  for  the  maintenance  of  the  poor 
Clapp.        io  this  statute,  which  imposes  the  duty  in  respect  of  the  pro- 
perty, 

AsuHuaRT,  J. — ^ButLERi  J. — and  Grose,  J.  of  the  same 
opinion. 

Order  of  sessions  confirmed  (a). 

(«)  Vid.  R.  ▼.  the  Guardiani  of  the  Poor  of  7V»s<€«f,  fwsf.  59^. 

FJl!!nh.*  The  King  against  the  Inhabitants  of  Offchurch. 

A  husband  'T^WO  justices  by  an  order  removed  Heniy  fVesi,  and  Mar^ 
SSSt"byJ^"    ^    ^*a  his  wife,  from  Thurlasion  to  Offchurch,  both  in  the 

siding  on  an  county  of  Warwick;  which  order  was  affirmed  by  the-  sessions 

in  tmstees  for  <>"  appeal,  subject  to  the  opinion  of  the  Court  on  a  case  re- 

wTfArwife    •®''*®^- 

ThesetUement'      J.  fVest,  the  father  of  the  pauper  H.  West,  in  January  1765, 

of  a  child  of       ^qJ  f^P  ^Ii^  I^q  ^^j^I  following  years,  rented  and  resided  upon 

leavuff  the  fa*    a  tenant  of  100/.  a-year  in  Offchurch,  and  was  settled  there- 

iSTdliTrgwitii  '°  January  1767  the  wife  of  J.Wett,  who  was  mother  of 

different rela-     H.    Wtit  the  pauper,  died;  and  in  June  1767  J'  West  mar- 

foUol^tbat  of   ^^^^  **8****  w'*  ^^^  Jane  LocUey,  with  whom  he  lived  in  Off- 

the  father,  if      church  until  the  year  1770,  when  they  both  went  to,  and  resided 

gained  any  set-  *N  Southam  in  the  said  county  for  three  years,  without  doin^ 

ticmentinhis     any  act  to  gain  a  settlement  there.     In  1773  they  removed  to 

^'rT^t  MS     ^^^^^^^9  *°  ^^^  ••*d  county,  to  a  house  there  held  under  the 

f  East,*  S76*.     following  title :  (The  case  then  stated  that  this  house  was  vested 

a^Eastyisr.]    j^y  ^  settlement  in  trustees  to  the  separate  use  of  the  wife;  with 

.  /y   y     the  .usual  clause  that  her  receipt  should  be  a  discharge  to  the 

l^^lUvn  ^  Mu/i4^  trustees  for  the  renU  and  profits  ;  and  that  the  rents  should  not 

lU  i/^>!r  ^  ^?.  ^  subject  to  the  husband's  debts,  4rc.)     West  and  his  wife  lived 

in  the  house  from  1773  to  the  present  time.     The  pauper  H. 

West  was  born  in  Offchurch  in  January  1766,  and  resided  tkere 

with  his  father  until  1770.    On  bis  father's  leaving  Offchurch, 

the  pauper  was  left  with  one  R.  F.  Leeson  at  Offchurch,  to  be 

taken  care  of,  his  father  paying  for  his  lodging  and   board. 

The  pauper  continued  at  Leesan*B  at  Offchurch  for  two  years, 

and  then  went  to,  and  resided  with  his  uncle  H.  Haddon,  who 

(a)  Btttt  an  adidt,  who  leaves  bit  father's  howe  and  goes  into  service,  beeoOMS 
thereby  emancipated,  and  is  not  entitled  to  any  sabsequent  sctfleBseat  gamed  by 
the  father.    R.  v.  the  inhabitants  of  JZoocA,  foii,  6  vol.  247. 

also 
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alfo  lived  at  Offcharch,  and  continued  to  reside  witb  his  said        1789. 

ancJe  for  about  two  years ;   during  the  whole  of  which  time        ' 

bis   uacle   provided  him   with    board,    cloths,    lodging,   and      ^^J^^ 

pocket-money,  and  he   worked  with  his  uncle  Haddon,   but     1*be  inliabi- 

be  received  no  wages«  and  was  not  hired  as  a  servant.    At  the    Offchubch. 

end  of  two  years  the  pauper  went  to  his  father's  at  Ladbroke  and 

staid  there  a  week,  and  then  went  to  reside  with  another  uncle^ 

William  Salmon  of  fVtston,  with  whom  he  lived  six  years  as  be 

bad  done  at  his  uncle  Haddon*^;  his  uncle  Salmon  providing  him 

with  board,  cloalhs,  lodging,  and  pocket-money;  he  working 

for  his  uncle  Salmon^  without  having  been  hired  as  a  servant,  or 

receiving  any  wages.   On  leaving  his  uncle  Salmon,  he  went  and 

lived  three  weeks  with  his  father  at  Ladbroke.    The  pauper  has 

never  done  any  act  to  gain  a  settlement. 

Erskine  and  Romillyy  in  support  of  the  order  of  Sessions,  con* 
tended,  first,  That  J.  West  the  father  gained  no  settlement  in 
Ladbroke.     In  order  to  entitle  a  person  to  a  settlement  by  resi* 
dence  on  his  own  property,  he  must  have  the  /ega/ estate.    South 
Sydenham  and  Lamerton^  Ca$.  of  S.  103.    But  here  the  legal 
estate  was  in  trustees,  by  whom  the  rents  and  profits  were  to 
be  received  for  the  separate  use  of  the  wife ;  the  husband  had 
no  control,  o'ver  them  ;  so  that  he  had  not  even  an  equitable 
estate.     He  roijst  be  considered  as  a  mere  tenant  ai  will  to 
the  trustees.    Then  he  could  gain   no  settlement  there,   for 
be  was  not  irremoveable  for  40  days.     The  only  ground,  on 
which  it  can  be  contended  that  he  uas  irremoveable,  is  that  by 
removing  him  he  would  have  been  separated  from  his  wife :  but 
tbat  cosisequence  would  by  no  means  have  followed ;  for  be 
might  iuive  compelled  the  wife  to  accompany  him  to/any  place  to 
which  be  was  removed.  And,  even  if  he  were  irremoveable  from 
Ladbroke  for  ,40  days,  it  does  not  necessarily  follow  that  he 
fained  a  settlement  there;   for  a  purchaser  of  an  estate  for  less 
than  SOL,  or  an  hired  servant,  who  serves  for  less  than  a  year, 
(ices  Bot  gain  a  settlement  by  Jbeing  irremoveable  for  4P  days. 
Secondly,  But  if  the  father  gained  a  setdeoentat  Ladbroke,  he 
did  not  communicate  it  to  kis  son,  who  wias  at  tbat  time  eman- 
cipated.    If  the  son  had  returned  to  the  father  when  he  was 
seven  years  of  age,  then  the  father's  settlement  jnight  have  been 
couoMiDicated  to  him ;  but  he  never  lived  with  kis  father  dur-k 
log  the  father's  residence  in  Ladbroke,  except  for  three  weeks, 
when  it  is  clear  from  the  circumstances  of  the  case  that  he  came 
as  a  visitor,  and  not  as  part  of  the  father's  family.    In  Eastwood-- 
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hay  ?.  We$twoodhay  (a),  ^hcre  the  fiithcr,  on  removing  from  one 
parish  to  another,  left  the  son  behind,  the  son  was  held  to  Be 
settled  in  the  former  parish,  because  it  was  the  last  where  he  had 
made  part  of  his  father's  faraiU.  They  also  cited  R.  v.  Bug^ 
den  (6),  St.  MichaeFs  Coslany  in  Norwich,  and  St.  Matthew* s 
Ipswich  (c),  and  R.  v.  fValpole  St.  Peter's  (d),  to  shew  that, 
where  the  son  is  separated  from  the  father's  family,  he  does  not 
follow  the  father's  settlement  gained  after  such  separation. 

Beareroft  and  Willis,  contra,  were  stopped  by  the  Court. 

Lord  Kenyon,  Ch.  J.— Two  questions  arise  in  this  case  : 
And  the  first  which  I  shall  consider  is  whether  the  son  continued 
to  be  part  of  his  father's  family  during  the  time  his  father  re- 
sided at  Ladbroke,  so  as  to  be  entitled  to  the  benefit  of  his 
father's  settlement.    Tliis  is  the  weakest  case  of  emancipation 
that  was  ever  attempted  to  be  made  out.     When  the  father  left 
the  parish  of  Offchurch,  the  son  was  only  five  years  old ;  now  it 
cannot  be  pretended  that  at  that  time  he  was  emancipated,  and 
yet  he  then  ceased  to  reside  in  his  father's  family,     it  is  also 
stated  that  about  two  years  afterwards,  when  he  was  about  seven 
or  eight  years  old,  and  past  the  age  of  a  nurse  child,  he  m  ent  to 
live  with  his  uncle  Haddon.    Then  was  he  emancipated  at 
that  time  ?    Ordinarily  speaking,  one  of  these  things  must  hap- 
pen  before  tbe  son  can  be  said  to  be  emancipated;  either  he 
must  have  obtained  a  settleibent  for  himself,  or  have  become 
the  head  of  a  family,  or  at  most  he  must  have  arrived  at  that 
age  when  he  may  set  up  in  the  world  for  himself.     But  here  the 
son  does  not  fall  within  either  of  those  descriptions :  No  time 
can  be  stated  when  the  emancipation  may  be  said  to  have  com- 
menced. For  whe»  he  went  to  live  with  his  uncle  Haddon,  he  was 
only  eight  years  old  at  the  most;  and  he  could  gain  no  settlement 
either  by  living  with  that  uncle,  or  his  other  uncle  Salmon,  as  a 
servant,  because  the  case  states  that  he  was  not  hired  as  a  servant 
by  either  of  them.     Now  dunng  all  this  time  the  father  had  a 
right  to  the  custody  of  the  son,  and  might  have  obtained  him  by 
habeas  corpus ;  for  the  parental  care  was  not  then  done  away.  It 
18  not  necessary  in  these  cases  of  derivative  settlements  that  the 
child  should  remove  with  the  father  from  place  to  place ;  for 
the  settlement  of  the  father  will  be  communicated  to  the  child. 
Otherwise  children,  who  are  sent  out  into  the  world  for  educa* 
tion,  and  are  of  course  separated  for  a  time,  from  the  father, 


(•)  Sir.  4S8.       ib)  Burr.  S,  C,  ^70. 


(c)  Sir.  S81.      ((0  ^Krr.  S.  C.  6S8. 
might 
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might  lose  the  benefit  of  their  father's  settlement,  and  when  thej        1789* 

were  about  to  return  hoine,  would  find  themselves  excluded         

from  parenul  care,  if  their  parents  had  in  the  mean  time  gained  a      ^^^jj^** 
new  settlement.  How  long  the  power  of  communicating  a  deriv-    The  Inhabt- 
ative  settlement  may  continue  it  is  not  necessary  to  determine,    Offchdrch. 
for  in  this  case  it  certainly  remained  longer  than  till  the  child 
nine  or  ten  years  old,  and  that  is  suflicient  for  the  determine 
ation  of  this  question.    Then,2dly,  It  remains  to  be  considered 
whether  the  father  gained  a  settlement  in  Ladbroke:  and  cer- 
tainly the  question  has  some  novelty  in  it.     Where  a  person  re- 
sides on  his  own  property,  he  gains  a  settlement  by  it ;  it  having 
been  "considered  as  an  excepted  case  out  of  the  acts  of  parlia- 
ment (a).    Lord  Macchsfield{b)  first  held  that  as  a  man  cannot 
be  disseised  of  his  freehold,  he  is  irrembveable  from  it,  and  resid- 
ing 40  days  on  an  estate  of  his  own  irremovably,  and  gaining  a 
settlement,  are  synonimous  terms.   That  indeed  does  not  hold  in 
all  cases  now ;  for  by  the  9  Geo.  1.  c.  7.  a  purchaser  of  an  estate 
for  less  than  30/.  shall  not  acquire  a  settlement  for  any  longer 
fime  than  he  resides  upon  it.    Then  here  if  this  had  been  the 
father's  own  estate,  the  settlement  would  clearly  have  devolved 
on  the  son.    But  it  is  said  that  this  is  only  the  equitable  estate 
of  the  wife.     Now  supposing  it  had  been  the  wife's  legal  estate, 
the  husband  would  have  been  seised  j'tire  iixom,  and  by  residmg 
upon  it  would  have  gained  a  settlement.    Then  must  it  be  a 
legal  estate  in  order  to  confer  a  settlement?     Certainly  not. 
I1iat  was  not  doubted  in  South  Sydenham  and  Lamerton,  or  in  . 
any  of  the  other  cases.     The  question  in  that  was,  whether  the 
next  of  kin  without  administration  had  any  estate  whatever  i 
and  it  was  held  that  he  had  not.  In  R.  v.  Cold  Aston  {c),  2^  doubt  [8East:4U.r 
was  made  whether  a  next  of  kin  having  the  sole  right  of  admmi- 
Btration,   could  not  gain  a  settlement  without  taking  out  let- 
ters of  administration.    That  shews  that  an  equitable  esute  is 
sufficient  to  give  a  settlement.     And  indeed  this  position  is 
confirmed  by  many  other  cases,  and  there  are  none  in  opposition 
to  it.     Then  it  is  said  that  this  is  going  still   farther,  because 
this  only  the  equitable  estate  of  the  wife;  and  that  even  the 
wife  herself  had  no  right  to  reside  upon  it  without  the  consent 
of  the  trustees.     But  she  might  beyond  all  doubt,  if  she  had 
chosen,  have  elected  to  take  the  esplees  with  her  own  hands, 


(a)  Vii.  R.  V.  The  inhabitanU  of  Sttnu,  pofl.  6  voL  f93. 
{b)  Fd.  M7.  (c)  Bwr.  S.  C.  450. 
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•nd  that  the  tru8teb9  could  not  have  prevented.  The  objectioB 
then  against  the  husband's  gaming  a  settlement  here  is  too  re- 
fined ;  for  the  wife  had  a  right  to  reside  on  her  property,  and  to 
communicate  it  to  the  husband.  And  ahbough  there  is  no  case 
directly  like  the  present,  yet  the  priiiciples  of  the  decided  casea 
go  to  the  length  of  determining  this. 

AsuHURST,  J. — ^BuLLEB,  J. — fend  GaosE,  J.  assenting. 

Both  orders  quashed. 


Saturday, 
Feb.  7th. 

If  a  chnrcfa- 
yard  lie  in  two 
parishes,  the 
sexton  may 
gain  a  settle- 
ment m  the  one 
in  which  be  re- 
sides, although 
DO  part  of  the 
chnrch  lies 
within  that 
parish, 
[r  East,  169.] 


U. 


The  Kino  against  The  Inhabitants  of  Liverpool. 

TWO  justices  removed  Samuel  Littlemore,  his  wife,  and  four 
children,  from  Liverpool,  in  the  county  Palatine  of  Lafi" 
easier,  to  Stourlon,  in  the  county  Palatine  of  Chester,  The  Ses- 
sions on  appeal  reversed  that  order,  subject  to  the  opinion  of  this 
Court  on  (he  following  case. 

The  pauper  Samuel  Littlemore  was  originally  settled  in  Stour- 
ion,  and  about  16  years  ago  came  to  reside  in  Liverpool;  and 
while  he  resided  there,  he  was  elected  sexton  by  the  proprietors 
of  the  seats  in  the  church  or  chapel  of  St.  Jameses  at  a  vestry 
there  held  in  the  presence  of  the  churchwardens,  being  recom- 
mended by  the  then  minister  to  that  oflBce ;  and  executed  that 
oiBce  six  years,  lodging  all  the  while  in  the  parish  of  Liverpool. 
The  boundary  between  Walton  and  Liverpool  is  in  the  chapel* 
yard  of  St.  James*s ;  the  church  and  part  of  the  church-yard 
stands  in  the  parish  of  Walton,  and  the  other  part  of  the  church- 
yard is  in  the  parish  of  Liverpool:  but  not  any  corpse  was  ever 
buried  in  that  part  of  the  church-yard  which  lies  in  the  parish 
of  Liverpool,  whilst  the  pauper  executed  the  office,  though 
corpses  have  been  buried  there  smce.  The  inhabitants  of  Li- 
verpool, seat-holders  and  others,  constantly  attend  the  church  of 
St.  James*8,  in  proportion  of  fifty  to  one  of  any  other  parish  or 
place. 

Law  was  to  have  argued  in  support  of  the  order  of  Sessions : 
but  the  Court  desired 

Bearcroft  and  Manlj/,  contra,  to  begin.  They  admitted  that 
the  office  of  sexton  was  such  as  would  entitle  the  person  exe-r 
cuting  it  to  a  settlement ;  but  contended  under  the  words  of 
the  3  W.Sf  M.  c  11.  s.  6.  ibtki  the  office  must  he  executed 
in  the  towp  or  place,  iti  order  to  give  a  settiemeat    But  here 

he 
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be  was  choten  seiton  to  the  chapel  of  Si.  Jama,  which  atands         1789. 

ID  the  parish  of  Walton ;  and  it  appears  that  he  never  executed         

%ny  part  of  the  office  in  Liverpool.    The  executing  of  an  an*      ^J£ii^ 
sual  office  is  equal  to  giving  notice,  but  the  execution  of  this     Tbe  Inhabi- 
office  in  Walton  was  no  notice  to  the  parish  of  lAverpool.    The    liv^bbpool. 
sexton  is  appointed  to  the  church,  and  not  to  the  church-yard ; 
for  it  appears  from  the  definition  of  a  sexton,  in  Burn*$  EccL 
L.  Sexton,  and  Chamb.  Diet,  that  he  ia  an  officer  to  take  care 
of  tbe  vessels,  vestments,  i^c.  belonging  to  the  church,  and  to 
attend    ihe  minister  and  churchwardens  at  church ;   and  this 
office  is  entirely  distinct  from  that  of  a  grave-digger. 

Lord  Ken  YON,  Cb.  J. — ^I'bere  is  no  doubt  but  that  part  of 
the  office  of  sexton  consists  in  digging  graves  :  this  is  different 
from  that  of  the  sacrist,  which  is  an  office  scarcely  known  since 
the  Reformation,  except  in  some  of  the  cathedrals ;  whose  duty 
it  is  to  take  care  of  the  sacred  vestments.  And  it  is  as  clear  that 
the  office  of  sexton  is  a  public  office  witbin  tbe  meaning  of  the 
S  W»Bf  M.  c.  1 1.  s.  6.  In  this  case  the  church*yard  lies  in  two 
parishes,  and  the  sexton  gained  a  settlement  in  that  in  which  he 
resided. 

Per  curiam^  Order  of  Sessions  confirmed. 


KiNLOCH  and  Another,  Assignees  of  Sandiman  and 
Graham,  Bankrupts,  against  Craig,  Sequestrator  ^•*'-  78s.s.c. 
of  Stein£.      ^P^^jC,  p-    V^^^/6^^^ 

THIS  was  an  action  for  money  had  and  received,  tried  be-  A&ctorhasno 
fore  Lord  Kcnyon,  at  the  Sittbgs  after  last  Term  at  QuUd-  f^^^^i 
hall,  when  a  verdict  was  found  for  the  plaintifls.    Upon  a  mo-  balance,  nnlesa 
tion  for  a  new  trial,  the  following  facts  appeared,  as  they  were  ^^^^^^^^ 
afterwards  stated  by  Mr.  Justice  AMurtt,   in  delivering  the  settion.    And 
judgment  of  the  Court.    Tie  plaintiffs  claimed  as  assignees  of  |f{io^  foods' 
Sandiman  and  Oraham;  the  defendant  was  tbe  sequestrator  of  being  consign. 
Steine;  a  sequestration  in  iSco^/mid,  being  analogous  to  a  com-  accept ?iib^ 

miiNHoo  of  bankrupt  here.    The  bankruptcies  were  admitted,  drawn  by  the 
rwm  *••*         ^  \.     CI.   '      r         cf     ^     cowignor,  and 

The  question  arose  on  a  cargo  of  sjHnts  sent  by  Sleine  from  ocot-  nay  part  of  the 

land  to  London  by  sea.    It  was  proved  that  Steine  used  to  send  ^J"^^^^ 

become  insolvent  before  the  bifls  are  doe,  and  before  the  goods  get  into  hit  ««IimI  possession,  tho 
<$Qasignoriiiay  stop  them  in  hwft^v.  [4  Camp.  31,  tB.&F.56C.  1  East,  4.  S  East,  252.  &26. 
3Rast,97.    7  East,  5.] 

I  4  cargoes 
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1789*        cargoes  to  Sandiman  dnd  Graham\  and  drew  bills  on  them  which 
KiMiTcH       ^^^^  accepted  in  confidence  of  the  cargoes.     That  they  had 

i^otiu^        1,200/.  per  annum  in  lieu  of  commission,  and  a  quarter  pfrcelt^ 

Craig.  commission,  tfnd  5/  per  cent,  for  money  advanced.  That  bills 
of  lading  were  from  time  to  time  sent,  sometimes  indorsed,  but 
more  generally  not.  When  the  cargo  in  question  arrived,  Sandir 
man  and  Co.  were  under  acceptances  for  l^fiQOl.  on  account  of 
Sieine^  1,200/.  of  which  were  for  this  very  cargo:  before  which 

,  time  they  had  received  .the  bill  of  lading  of  this  cai^o,  unin- 

dorsed, and  an  invoice  of  the  goods  ;  and  on  15th  February  had 
insured  ihe  cargo  in  their  own  names  and  at  their  own  expence. 
The  ship  arrived  at  London  on  2ist  February,  the  day  after 
Sandiman  and  Grflham  had  stopped  payment ;  at  which  time 
they  told  the  Captain,  on  his  recommending  to  them  to  unload 
immediately,  that  they  did  uot  think  themselves  at  liberty  to 
meddle  with. the  cargo»  as  they  were  bankrupts;  but  on  the 
8th  of  March  they  paid  the  Captain  six  guineas  in  part  of 
freight.  In  the  middle  of  March ,  the  Captain  for  the  first  time 
refused  to  deliver  the  goods  to  Sandiman  and  Co's  assignees.  It 
further  appeared  that  Steine  had  written  to  Sandiman  and  Co. 
to  unload  when  the  ship  arrived.  The  bills  which  had  beeii 
accepted  by  them  were  not  paid.  Steine  stopped  payment  on 
the  £3d  February ;  and  a  sequestration  was  granted  on  the  3d  or 
4th  March,  under  which  the  sequestrator  stopped  the  goods  and 
sold  them.  Under  these  circumstances  the  question  arose, 
whether  this  action  was  maintainable  for  the  value  received  f 

Erskine,  Law,  and  Wood,  shewed  cause  against  the  rule.  It 
is  a  principle  well  establbhed,  that  a  factor  has  a  lien  on  the 
general  balance  of  his  account  against  his  principal.  Godin  y. 
The  London  Assurance  Company,  1  Burr.  494,  and  it  is  a  ma. 
terial  fact  here,  that  at  the  time  when  these  goods  were  con* 
signed  to  Sandiman  and  Graham  from  Steine,  they  were  con- 
siden^bly  in  advance  on  his  account ;  and  consequently  were  en- 
titled to  retain  any  goods  of  their  principal  which  came  into 
their  hands,  for  the  amount  of  their  demand.  And  this  gets 
rid  of  any  objection  arising  from  the  circumstance  of  the  bill  of 
lading's  not  having  been  indorsed  by  Steine,  because  that  is  only 
material  where  the  rights  of  third  persons  are  in  question.  The 
indorsement  of  the  bill  of  lading  is  merely  for  the  8e<;uritj,,^f 
the  captain ;  but  here  there  was  abundant  evidence  to  shew  that- 

the 
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the  cargo  was  appropriated  to  answer  the  acceptances  of  Sandi'        1789. 

men  and  Graham  ;  the  bill  of  lading  and  invoice  of  the  goods 

were  inclosed  to  them  in  a  letter  from  Sleine  consigning  the  ^!^^ 
goods  to  them.  And  the  bill  of  lading  being  to  deliver ^to  Craio. 
Sietne  and  his  assigns  he  or  thty  paying  freight  ^  the  Captain  by 
receiving  the  freight  acknowledged  the  consignees  to  be  the 
assigns  of  SUine.  The  consignees  have  never  relinquished  their 
fight  to  the  goods,  but  have  done  every  act  to  shew  a  disposition 
to  retain  them  :  for  the  payment  of  the  freight  in  part  amounts 
to  taking  possession  of  the  goods  as  much  as  if  they  had  been 
stowed  in  their  warehouse.  The  goods  having  been  insured  by 
the  consignees*  they  might  have  recovered  the  amount  from  the 
underwriters  in  case  of  a  loss,  and  retained  the  money  to  their 
own  use.  At  any  rate  the  consignor's  right  to  stop  the  goods  in 
iransiiu  was  done  away/,  for  they  had  been  paid  for  by  the  bank- 
rupt's having  accepted  bills  for  the  amount  of  this  very  iargo 
drawn  by  Steine :  and  the  holders  of  those  bills  may  now  prove 
their  whole  demand  under  the  commission  of  Sanditnan  and 
Graham. 

Bearcrofti  Bower ^  and  Russel,  in  suppoit  of  the  rule,  con- 
tended,  that  this  case  fell  within  the  common  rule,*  that  a  con- 
signor may  stop  goods  in  transitu  before  they  reach  tlie  consignee 
in  case' of  the  insolvency  of  the  latter,  because  the  contract  be- 
tween them  is  founded  on  the  presumption  that  the  consignee  is 
able  to  pay  for  them.  Now  here  the  goods  never  got  into  the 
actual  possession  of  the  bankrupts.  So  long  as  they  remained 
in  the  ship  they  must  be  considered  to  be  in  iranntu.  A  con- 
itructive  possession  has  never  been  held  sufficient ;  which  is  a 
complete  answer  to  the  insurance  made  by  the  bankrupts  (which 
was  without  the  knowledge  of  Steine)  and  the  bill  of  lading  and 
invoice  sent  by  Steine.  The  same  observation  applies  to  the 
freight  received  by  the  Captain.  In  no  event  can  the  payment 
of  a  small  part  of  the  freight  be  considered  as  taking  possession 
of  the  whole  cargo :  and  even  that  part  was  not  till  after  the 
bankruptcy,  and  after  the  bankrupts  themselves  had  declared 
(o  the  Captain  that  they  did  not  think  themselves  intitled  to 
meddle  with  the  cargo.  Then  the  next  question  is  whether, 
supposing  the  goods  to  have  been  in  fact  stopped  in  their  pas« 
•age,  the  consignor's  right  was  divested  in  equity  and  conscience 
by  the  acceptances  of  the  consignees  on  account  of  this  cargo. 
Acceptance  of  a  bill  }ias  never  been  held  equivalent  to  payment, 

because 
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1789.       because  it  may  afterwards  become  of  do  value  in  case  of  the  in- 

solvency  of  the  acceptor,  as  in  this  instance.    In  such  a  case 

'^J^y  the  drawer  is  most  likely  to  be  resorted  to ;  and  he  may  ulti- 
^uiG.  mately  be  obliged  to  pay  those  very  bilb,  which  are  set  up  as  a 
consideration  for  his  losing  the  right  to  stop  in  transUu.  The 
drawer's  insolvency  caonot  vary  the  case,  because  his  liability  in 
point  of  law  still  continues.  Acceptances  had  been  given  in 
Lickhatrow  and  Mason  (a)  and  yet  it  was  not  pretended  that 
they  could  divest  the  right  of  the  consignor.  /  As  it  is,  the  holders 
of  ihose  bills  may  prove  the  whole  amount  under  Sidneys  se« 
questration  :  and 'if  any  part  should  be  proved  under  the  com- 
mission of  Sandiman  and  Graham,  Suine  himself  will  be  liable 
to  make  it  good  notwithstanding  his  certificate. 

Cur.  adv.  vuU. 

AsHHURST,  J.  (&) — ^Now  delivered  the  opinion  of  the  Court. 
Lord  Kenj/on,  having  tried  the  cause,  rather  wishes  to  decline 
giving  any  opinion ;  but  Mr.  J.  Buller,  knd  Mr.  J.  Grose,  con- 
cur with  me  in  thinking  that  there  ought  to  be  a  new  trial ; 
and  then  if  either  party  should  be  dissatisfied  with  our  opinion. 
It  will  be  competent  to  him  to  put  the  facts  on  the  record  that 
they  may  be  put  in  a  course  of  further  investigation.  The 
position  laid  down,  that,  as  between  consignor  and  factor,  the 
latter  has  a  lien  on  all  consignments  for  the  general  balance,  is 
certainly  true :  but  it  must  be  understood  with  this  restriction, 
that  he  has  obtained  a  possession  of  the  cargo.  That  the  factors 
in  diis  case  have  no  transfer  by  indorsement  is  admitted  :*  but  it 
is  contended  that  the  consignor  has  no  right  to  stop  the  goods  in 
transiiu  where  the  value  of  them  has  been  paid.  I  admit  the 
position  to  be  true  as  between  consignor  and  consignee ;  but  the 
fiftcts  of  the  case  do  not  admit  of  the  application  of  it ;  for  they 
have  not  been  paid  for ;  and  there  is  a  great  difference  between 
payment  and  a  liability  to  pay.  In  every  instance  where  goods 
are  sent  in  the  way  of  sale,  the  party  to  whom  they  are  sent  is 
liable  to  pay,  but  till  he  has  paid,  in  case  of  his  failure,  the 
owner  may  stop  them  tn  transitu.  When  payment  has  been 
made,  the  sale  is  complete,  and  the  doctrine  of  lien  is  out  of  the 
question.  But  this  is  not  a  case  of  sale,  for  the  goods  were  sent 
to  Sandiman  and  Graham  as  factors.  And  I  do  not  know  of  any 
case  which  goes  the  length  of  saying  that  the  factor  has  a  lien 

(«)  ^iite,  2  vd,  CS.  (6)  Abs.  Lord  Kci^oe. 

till 
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till  be  bas  obtoined  the  posseMion  of  the  tkiiig,  which  ia  the  ob-  1769« 
ject  of  the  lien.  When  be  ht»  got  the^potaetiion,  the  goods  are  *"**"- 
M pUdge,  and  (he  priocipal  shall  not  take  it  out  of  his  hands  till  ."^^ 
he  pays  bini  his  due.  But  it  has  been  contended  that  by  Cfcuie. 
paying  part  of  the  freight,  he  obtained  a  constructi?e  posses- 
sion ;  but  that  cannot  be  inferred  from  the  act.  He  paid  the 
money  in  quality  of  factor :  therefore  bare  payment  of  a  small 
part  of  the  freight  cannot  be  considered  as  taking  possession 
of  the  cargo.  If  it  were  to  be  so  considered,  the  payment  of 
the  part  of  the  freight  would  be  a  direct  fraud ;  for  it  was 
not  paid  till  the  day  after  he  had  stopped  payment  $  and  the  l$w 
Mould  never  construe  that  which  was  in  itself  a  fraud  to  vest  a 
possession.  But  if  the  captain  had  in  fact  delivered  the  goods, 
he  must  have  delivered  the  goods  to  him  in  the  quality  of 
factor.  He  had  no  right  to  deliver  thekn  to  him  as  owner, 
without  an  indorsement  of  the  bill  of  lading.  If,  indeed,  San^ 
diman  and  Co.  had  once  got  the  possession,  then  they  might  have 
insisted  on  their  lien.  The  doctrine  of  liens  ought  to  be  go* 
vemed  by  equitable  principles.  Here  it  is  true  that  one  fMurty 
or  the  other  must  sustain  a  hardship ;  but  where  equity  is  equal 
the  law  roust  prevail.  And  the  consignor's  sequestrator  b^s  a 
better  right  to  say  that  it  is  not  equitable  that  Steine*B  effects 
should  be  liable  to  pay  the  creditors  of  Sandiman  and  Graham 
to  the  full  amount  of  the  acceptance,  when  possibly  not  a  fourth 
part  may  be  paid,  and  Steine*s  effects  must  pay  the  rest,,  than 
Sandiman  and  Graham*$  creditors  have  to  say,  that  it  is  hard 
that  his  effects  should  be  diminished  by  paying  one-fourth  of  bis 
acceptances.  Rule  absolute  (o)» 

(a)  Vid.  ToQke  ▼.  HoUiagmrthf  pott.  5  voL  SIS. 


Penny  against  Harvey.  ^S^"^ 

ON  a  rule  to  shew  cause  why  the  judgment  of  iiefi-pfM  if  defendant 
should  not  be  set  aside  for  irrogularity ;  the  only  question  .^^^J^of 
was,  whether  judgment  of  nan'pro9  for  no€  declaring  before  the  non-pros  for 
end  of  the  following  term  after  appearance  can  be  signed,  if  a  ^[^tion^wi^ 

declaration  be  in  fact  filed  before  judgment  of  non-pros,  and  in  two  tomu, 
. , .      ,  .*     w  ^      '  plaintiff  may 

vithm  the  year.  b«  a  dodara- 

tioa  within  the  year. 
[ST.IL7.] 


CASES  IN  HILARY  TERM 

^  • 

The  Court,  oo  the  authoritj  of  Worley  v.  Lee  (a)  held  th« 
judgment  to  be  irregulari  aod  made  the 

Rule  absolute  (&X 
Barvst.  Wigiey  in  support  of  the  rule.     Bearcrofi  against  it. 

(«)  Anie,  t  vol.  lit.  (6)  Vtd,  12  Mod.  217.    3  Burr.  ]45«. 


PKimT 


^j^  RucKER  and  Another  against  Hannay^  Bart. 

Thedefendtnt   Hp^HE  defendant  in  this  action,  \¥hich  was  assumpiii,  having 

^erd  iasoe  obtained  an  order  for  time  to  plead  on  the  terms  of  plead- 

and  the  itetote  ing  issuably,  pleaded  the  general  issue  and  the  statute  of  limita- 

after  an  oider    ^ons.     A  rule  was  obtained  in  last  Michaelma$  Term,  to  shew 

lor  tune  to        cause  whj  the  last  of  the  pleas  should  not  be  set  aside,  on  the 

(1 B.  i^P.  ftaj  authority  of  Stadholme  v.  Hodgson,  ante,  9,  yol.  SQO.    On  cause 

shewn,  it  was  said,  that  the-  statute  of  limitations  was  considered 

in  the  Court  of  Common  Pleas  as  an  issuable  plea  within  the 

meaning  of  the  order. 

The  Court  ordered  this  case  to  stand  over  till  this  Term,  for  the 
purpose  of  consulting  with  the  other  Judges,  in  order  that  some 
general  rule  might  be  laid  down  for  all  the  Courts,  for  the  sake 
of  consistency.  And  Lord  Kenyon  now  said  that,  though  they 
bad  had  no  opportunity  of  consulting  with  the  rest  of  the  Judges 
on  the  subject ;  this  Court  was  of  opinion,  that  the  defendant 
was  not  precluded  from  pleading  the  statute  of  limitations  after 
an  order  for  time  to  plead.  That  the  Court  of  Common  Pleas 
had  always  so  considered  it ;  and  that  in  many  cases  it  was  a  very 
fair  plea. 

This  rule  was  therefore  discharged. 

Another  rule  was  then  obtained  onthe ipecial cireunutances  of 
ihi$  case,  to  shew  cause  why  the  plea  of  the  statute  of  limitations 
ahould  not  be  expunged,  which  was  discharged,  after  cause 
shewn,  on  the  last  day  of  the  Term ;  the  defendant  agreeing  to 
strike  out  the  plea  of  the  general  issue. 

Walton  for  the  plamtiffs,  Bearcroji  and.  Wood  for  the  de- 
fendant* 
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Allen,  AdmiDistrator  of  Thomas  Priestman,  otber-  j^^^^^^ 
wise  Handy,  against  Dundas.  ^^^  io**« 

THIS  was  an  action  on  the  CfTse  for  money  had  and  re-  Payment  of 
ceived  to  the  use  of  the  intestate,  and  to  the  use  of  the  ^|^^r  ^^ 
plaintiff  as  administrator :  to  which  the  defendant  pleaded  the  has  obtained 
general  issue.    And  on  the  trial  a  special  verdict  was  found,  foi^wUlfisa 
stating  in  substance  as  follows.    The  defendant,  as  treasurer  of  disohaigetothe 
the  navy,    was   indebted  to  the   intestate  in   his  lifetime   in  intestate,  not- 
58/.  IS*.  6rf.  for  money  had  and  received  to  his  use.    Priest-  jl^*^"*?^ 
man  died  on  the  kd  of  Jwie  1784 :  on  the  13th  of  Jt^ust  1785,  mftcmnb  de- 
one  Robert  Brown  proved  in  the  Prerogative  Court  of  the  Arch-  clj»d  nun,  and 
,.,  r  r^  1^  y         1  ••         .       II        ^ii»  administrttion 

bishop  of  Lanterhury,  a  forged  paper  wntuig,  dated  the  18th  of  begpntedto 

May  1784,  purporting  to  be  the  last  will  of  Priestmaut  other-  ^j*J^^\ 
wise  Handjf;  whereby  he  was  supposed  to  have  appointed  Bromn  probate,  as 
the  sole  executor  thereof;  and  a  probate  of  that  supposed  will  ^^lamire^ 
issued  in  due  form  of  law,  under  the  seal  of  that  court,  on  the  nealed,  cannot 
tame  day,  in  favour  of  Br<mn.    The  defendant,  not  knowing  ^tte  uS^S^I 
the  will  to  have  been  forged,  and  believing  Brown  to  be  the  coortt. 
rightful  executor,  on  Brown's  request  paid  him  58/.  13s.  6d.   t*EMt,44  J 
being  the  whole  balance  then  due  from  the  defendant  to  Priest  /^^'/.,'  -^  /^   -- 
man.  On  the  21st  of  July  1787i  Brown  was  called  by  citation,  J  A  / 
at  the  suit  of  John  Priestman  the  father,  and  next  of  kin  of  the  /{j  J.^n*. 
deceased,  in  the  Prerogative  Court  of  the  Arch)>ishop  of  Canr  i  y,  /^/,/f  J''-2. 
terbury,  touching  the  validity  of  such  supposed  will ;  and  such 
proceedings  were  thereupon  had  in  that  court,  that  the  will  and 
probate  were  declared  null  and  void ;  that  Thomas  Priestman 
died  intestate  j  and  that  John  Priestman  the  father  was  his  next 
of  kin.    And  on  the  31st  of  March  1788,  letters  of  administra- 
tion of  the  goods,  ^c.  of  Thomas  Priestman  were  granted  by 
that  Court  in  due  form  of  law  to  the  plaintiff,  as  attorney  of 
John  Priestman.     But  whether,  i^c. 

Shepherd^  foi  the  plaintiff,  contended  that  the  payment  to 
Brown  the  executor  was  no  answer  to  the  present  action.  Thei 
plaintiff,  being  entitled  to  all  the  property  which  belonged  to 
the  intestate  at  the  time  of  his  death,  may  recover  in  an  action 
any  debts  which  have  not  been  paid  either  to  him  or  to  some 
person  legally  authorized  by  him :  but  here  Brown  was  not  au- 
thorized to  receive  the  debt  from  the  defeodant.   If  the  probate 

had 
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178D.       had  not  existed,  it  would  have  been  a  payment  by  mistake,  and 

then  the  defendant  might  have  recovered  it  back  again  from 

tig^ii  Brown,  And  (he  probate  cannot  make  any  difference  as  to  Ihis 
DcMOAf«  plaintiff,  who  is  die  rightful  administrator ;  for  it  is  stated  in 
the  case,  that  the  will,  under  which  alone  an  executor  derives  his 
power,  was  forged.  The  piobate  givea  no  authority  to  an  ea* 
eeotor,  it  is'nnly  evidence  of  his  right.  And  the  gmnting  of  pio- 
bale  is  not  a  judicial,  but  a  ministerial  act ;  and  this  Court  will 
hf  mandamus  compel  the  Ecclesiastical  Court  to  grant  a  probate* 
Gilb.  Eq.  Cos,  SOS.  But  even  if  it  were  a  judicial  act,  stilf  it 
is  done  ex  parte;  and  as  the  plaintiff  had  no  opportunity  of 
being  heard  in  the  Ecclesiastical  Court  before  the  probate  was 
granted  he  cannot  be  concluded  by  it.  An  executor,  acting 
under  a  probate,  is  not  like  an  administrator  acting  under  the 
ordinary ;  for  the  ordinary  makes  an  administrator,  but  not  an 
executor.  And  though  it  was  held  in  jR.  v.  Vincent  {a\  (hat 
the  prisoner  could  not  be  convicted  of  forging  the  will  during 
the  eaistenoe  of  the  probate  of  it ;  yet  that  decision  has  been 
since  impeached  in  K.  v..  Goodrich  (i),  by  the  opinion  of  all 
the  Jud^es^  [Ashhursif  J. — It  was  the  opinion  of  the  Judges 
in  that  case,  that  the  trial  should  be  postponed  till  the  Eccle* 
siastical  Court  had  determined  upon  the  validity  of  the  pro- 
bate.] Supposing  that  Priestman  was  not  dead,  and  that  on  his 
return  from  abroad  he  had  found  that  his  wages  had  beeta  paid 
to  his  executor  under  a  forged  will;  such  a  payment  would 
have  been  no  answer  to  an  action  brought  by  him.  So  if  he 
had  made  two  wills,  and  the  executor  appointed  by  the  first 
had  proved  it  and  received  this  debt  before  the  second  was  dis^ 
covered  $  the  exeeutor  of  the  second  might  have  recovered  it 
again  from  the  defendant,  who  would  have  had  his  remedy 
oirer  against  the  first  executor.  This  was  expressly  determined 
ki  Greves  v.  Weigham{€)f  by  the  advice  of  all  the  Judges.  Now 
the  only  difierence  between  that  and  the  present  case  is,  that 
there  the  debtor  of  the  testator  had  his  remedy  against  the  first 
executor ;  but  here  the  defendant  has  no  remedy  over,  on  account 
of  the  forgery ;  however,  that  proceeds  on  a  different  ground, 
namely,  that  the  civil  remedy  is  merged  in  the  felony.  The 
case  in  Ro.  Abr.  is  expressly  recognized  and  confirmed  in  Com* 
K^.  152.  by  Treby^  Ch.  J.  who  added,  that  the  probate  of  a 
will  gives  no  authority  to  an  executor;  and  if  he  be  not  the 

(•)  1  Str.  481.        (h)  O.  /^flOcy,  1784.       (c)  1  lU.  Mr.  919.    JD.  2. 

rightful 
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rightful  ciecutor,  be  has  no  autboritj.    (In  answer  to  a  ques-        1789« 

tion  from  the  Court,  it  was  acknowledged  that  the  trayerse  in        

that  case,  namely,  that  the  testator  made  a  will  by  which  A.  B.  ^^brt 
was  appointed  executor,  could  not  be  supported.)  The  pay*  DvRDAf. 
ment  to  the  executor  in  this  case  may  be  compared  to  that  by 
a  banker  under  a  forged  power  of  attomeyi  or  a  forged  bill  or 
bond,  which  has  never  been  considered  as  a  discharge  to  the 
banker.  In  Cheap  mnd  Another  v.  Harky  and  Drummond,  a  few  [t  Ctmp*  is.] 
years  ago  at  the  sittings  here ;  the  defeodants,  who  had  a  house, 
in  America  as  well  as  in  Londtm,  drew  two  bills  qf  exchange 
there,  the  first  and  second  of  the  same  tenor  and  date  on  their 
house  here,  payable  to  the  plaintiffs;  one  of  them  being 
lost  came  into  the  hands  of  a  third  person,  who  forged  an  in- 
dorsement of  the  payees,  and  received  the  amount  of  it  from  the 
defendants  here ;  and  afterwards  the  real  payees  brought  their 
action  (a)  npon  the  other  bill,  and  recovered.  If  it  be  held  that 
the  plaintiff  in  this  action  be  not  entitled  to  recover,  it  will  be 
productive  of  many  inconveniences,  since  it  will  induce  lesa 
care  and  attention  on  the  part  of  the  testator's  debtor  in  ex* 
amining  the  title  of  the  supposed  executor,  and  the  rightful 
executor  will  in  many  instances  be  defrauded,  without  any 
neglect  on  his  part.  And  here,  as  one  of  two  innocent  per- 
sons must  safer,  the  loss  ought  to  be  borne  by  him  who  paid  the 
money  uAder  a  void  authority. 

Batdmin^  for  the  defendant.  The  case  of  payment  under  a 
forged  bill,  or  bond,  is  not  applicable  to  the  present ;  because 
there  the  tnatrument  is  produced  to  the  debtor,  who  is  bound  to 
know  whether  or  not  it  is  the  hand-writing  of  the  pai'ty :  but  in 
soch  a  cato  as  the  present  only  the  probate  is  produced,  the  au- 
thority of  which  the  debtor  eannot  controvert.  The  probate,  %k 
long  as  it  remains  unrepealed)  ift  conclusive  to  the  whole  world. 
And  even  in  criminal  piwsectttions,  a  prisoner  cannot  be  con- 
victed of  fo^ng  %  will,  if  the  fiet^lesiastical  Court  hais  ghiilted  a 
probate,  vrfaich  is  not  vacated  before  the  trial.  And  the  case  ih 
1  Stra.  481.  has  never  been  contradicted;  <*  if  they  shew  a 
**  probate  under  the  hand  of  the  ordinary,  they  cannot  prote 
'^  in  evidence  that  the  will  was  forged."  Oilb.  Eq.  Cns.  ^07. 
^  If  the  same  ordinary  certify  contrary  to  the  probate,  the  cer- 
''  tificate  riiall  not  be  gtveo  in  evidence.*'  Pahn.  163.  "  Whdtt 
''  the  ordinary  revokes  letters  of  administratioti,  and  theli  grants 

(o)  Cor.  BuRlrr,  J. 

"  other 
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Allew 


1789*  '^  other  letters  of  administration  to  another;  the  mesne  acts  donet 
*'  by  the  first  administrator  shall  be  valid.^  Bro,  Abr.Adminu 
stratoff  pL  33.     Now  there  can  be  no  material  difference  whe* 

DuMUAf.  ther  the  party  claim  as  executor  or  administrator.  lu  the  case 
in  Comyns,  a  distinction 'was  taken  between  a  repeal  of  adniini* 
stration  on  a  citation  and  on  appeal :  if  upon  appeal,  which 
suspends  the  administration^  all  acts  after  such  suspension  are 
void :  if  upon  citation,  all  the  acts  of  the  administrator  till  the 
repeal  are  good.  6  Co*  18.  b.  1  Lev.  158.  2  Lev.  90. 
Moor,  396.  Finch.  40.  And  this  distinguishes  the  case  in 
Cofm^ns  from  the  present*;  for  there  the  probate  was  annulled 
upon  an  appeal,  here  upon  a  citation,  when  all  the  acts  before 
the  repeal  are  valid.  With  respect  to  the  'argument  of  inconve- 
nience, it  operates  more  strongly  in  favour  of  the  defendant,  who 
has  been  guilty  of  no  neglect,  and  who  could  not  question  the 
authority  of  the  probate,  then  against  him  :  for  if  an  action  had 
been  brought  against  him  by  the  executor,  during  the  existence 
of  the  will,  he  could  have  made  no  defence  to  it. 

Shepherd,  in  reply.  The  cases  cited  of  payments  to  admini- 
strators  are  not  like  the  present,  which  was  a  payment  to  an 
executor.  For  iu  those  the  ordinary  has  a  right  to  appoint 
the  administrator;  and  having  appointed  him,  all  acts  done 
under  the  letters  of  dministration  ought  to  be  protected :  but 
the  ordinary  cannot  appoint  an  executor ;  and  as  he  derives  his 
authority  solely  under  the  will,  no  payment  to  him  under  a 
.  void  will  ought  to  be  protected.  And  if  the  executor  had  en- 
forced payment  by  a  suit  at  law,  perhaps  Ithe  payment  under  a 
judgment  of  a  court  of  law  could  not  have  been  questioned :  but 
this  was  a  voluntary  payment.  And  in  Fosler  v.  Allanson  (cr)^ 
where  the  plaintiff  had  committed  an  act  of  bankruptcy,  though 
no  commission  was  taken  out,  and  the  defendant  insisted  tbat^ 
as  he  had  notice  of  the  act  of  bankruptcy,  he  was  not.  war- 
ranted in  paying  the  plaintiff,  because  he  should  be  answerable 
to  the  assignees,  when  a  commission  should  be  sued  out;  a  dif- 
ference was  taken  between  voluntary  payments,  and  such  as 
were  enforced  by  the  coercion  and  judgment  of  a  court  of  law. 
And  if  an  action  be  brought  by  an  executor,  and  the  defendant 
entertain  any  suspicion  that  the  will  has  been  forged,  he  may 
file  a  bill  in  equity  for  an  injunction  till  that  question  be  deter- 
ained  in  the  Ecclesiastical  Court. 

(«>  AnU^  %  ToL  479. 

ASHHUBST, 
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AsHHURST^  J.  (tfV-I  am  of  opinion  that  the  plaintiff  has  no  1789. 
right  to  call  on  the  defendant  to  pay  this  money  a  second  time,  •^-^ 
which  was  paid  to  a  person  who  had  at  that  time  a  legal  autho-  J^^t 
rity  to  receive  it.  It  is  admitted,  that  if  he  had  made  this  pay-  Dundas. 
Rient  under  the  coercion  of  a  suit  in  a  Court  of  Law,  he  would 
have  been  protected  against  any  other  demand  for  it :  but  I  think 
that  makes  no  difference.  For  as  the  party  to  whom  the  pay- 
ment was  made  had  such  authority  as  could  not  be  questioned 
at  the  time,  and  such  as  a  Court  of  Law  would  have  been  bound 
to  enforce,  the  defendant  was  not  obliged  to  wait  for  a  suit,  when 
he  knew  that  no  defence  could  be  made  to  it :  this  therefore 
cannot  be  called  a  voluntary  payment.  Tliis  is  different  from 
payments  under  forged  bonds  or  bills  of  exchange ;  for  there 
the  party  is  to  exercise  his  own  judgment,  and  acts  at  his  peril: 
a  payment  in  such  a  case  is  a  voluntary  act,  though  perhaps  the 
party  is  not  guilty  of  ^ny  negligence  in  point  of  fact.  But  here 
the  defendant  acted  under  the  authority  of  a  Court  of  Law ;  every 
person  is  bound  to  pay  deference  to  a  judicial  act  of  a  court 
having  competent  jurisdiction.  Here  the  Spiritual  Court  had 
jurisdiction  over  the  subject  matter;  and  every  person  was  bound 
to  give  credit  to  the  probate  till  it  was  vacated.  The  case  of  a 
probale  of  a  supposed  will  during  the  life  of  the  party  may  be 
distinguished  from  the  present;  because  during  his  life  the  Ec-  • 
clesiastical  Court  has  no  jurisdiction,  nor  can  ihey  inquire  who  is 
his  representative ;  but  when  the  party  is  dead,  it  is  within  their 
jurisdiction.  Besides,  the  distinction  taken  by  the  defendant's 
counsel  between  cases  where  a  will  is  set  aiside  on  an  appeal, 
or  on  a  citation,  seems  to  have  some  foundation  :  in  the  former 
the  original  sentence  is  as  if  it  had  never  existed  ;  in  the  latter, 
the  will  is  only  repealed,  and  all  acts  under  it  till  the  repeal  are 
good.  But  the  foundation  of  my  opinion  is,  that  every  person 
is  bound  by  the  judicial  acts  of  a  court  having  competent  autho- 
rity:  and  during  the  existence  of  such  judicial  act,  the  law  will 
protect  every  person  obeying  it. 

BuLLER^  J.— The  first  question  to  be  considered  is,  What  is 
the  effect  of  a  probate  ?  1 1  has  been  contended  by  the  plaintiff's 
connsel,  first,  that  it  is  not  a  judicial  act;  and,  2dly,  that  it  is 
not  conclusive.  But  I  am  most  clearly  of  opinion  that  it  is  a 
judicial  act ;  for  the  Ecclesiastical  Court  may  hear  and  examine 
the  parties  on  the  different  sides,  whether  a  will  be  or  be  not 
(«)  Ab9.  Lord  Krnyan,  CU.  J, 

Vol.  in.  K  P^o- 
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i7S9'        properly  made;  that  is  the  only  Court  which  can  pronounce 

whether  or  not  the  will  be  good.     And  the  Courts  of  Common 

agaifui  La^  have  no  jurisdiction  over  the  subject.  Secondly,  The  pro^ 
DuNDAt.  bate  is  conclusive  till  it  be  repealed  :  and  no  Court  of  Common 
Law  can  admit  evidence* to  iAipeacfa  it  (a).  Then  this  case  was 
compared  to  a  probate  of  a  supposed  will  of  a  living  person ;  but 
in  such  a  case  the  Ecclesiastical  Court  have  no  jurisdictioni  and 
the  probate  can  have  no  effect:  their  jurisdiction  is  only  to 
grant  probates  of  the  wills  of  dead  persons.  The  distinction  in 
this  respect  is  this ;  if  they  have  jurisdiction,  their  sentence,  as 
long  as  it  stands  unrepealed,  shall  avail  in  all  other  places :  but 
where  they  have  no  jurisdiction,  their  whole  proceedings  are  a 
nullity.  As  to  the  case  in  Com.  150.,  1  think  it  carries  its 
own  death  wound  on  the  face  of  it.  It  is  an  anonymous  case, 
and  is  said  to  have  been  determined  on  the  5th  of  Ann.  .  In  the 
replication  in  that  case,  there  is  a  traverse  that  the  testator  made 
such  will  by  which  A.  B.  was  appointed  executor.  It  is  rightly 
admitted  that  such  a  traverse  cannot  be  supported.  The  Courts 
of  Common  Law  cannot  try  whether  it  be  a  good  will  or  not,  for 
that  depends  on  ecclesiastical  law.  The  Chief  Justice,  in  giving 
the  judgment  of  the  Court,  begins  with  giving  as  his  reasons, 
'^  that  an  executor  derives  all  his  authority  from  the  testator 
**  himself;  and  that  he  of  himself,  as  being  executor,  without 
'^  any  thing  more,  has  the  power  of  disposing  of  the  testator's 
''  estate.  True  it  is,  before  an  action  brought  a  probate  is  ne- 
*'  cessary,  but  that  is  only  requisite  to  ascertain  the  Court  that 
**  the  plaintiff  is  executor."  From  this  admission  it  appears  that 
there  are  no  means  of  ascertaining  who  is  executor  but  by  apply- 
ing to  the  Ecclesiastical  Court  for  a  probate  :  so  that  the  reason 
destroys  itself.  Then  he  proceeds  to  point  out  the  difference 
between  a  citation  and  an  appeal.  Now  if  that  distinction  extend 
to  the  case  of  executors  as  well  as  administrators,  it  will  decide 
the  present  case.  But  he  goes  on  to  add  in  that  case,  "  but  it  is 
**  otherwise  in  the  case  of  an  executor ;  for  the  probate  of  the 
^*  will  gives  no  authority  at  all  to  him."  In  that  1  differ  from  him; 
because  an  executor  has  an  authority  which  a  Court  of  Common 
Law  cannot  dispute.  The  Chief  Justice  afterwards  goes  on  to 
aay,  **  that  that  case  was  not  like  the  case  of  an  officer  who 
'^  officiated  without  legal  authority,  as  the  deputy  of  the 
**  deputy  of  a  steward,  Ifc. ;  for  rightful  acts  done  by  him 

(«)  Vid.  Kerrkk  v.  Brumby^  t  Eq.  Cot.  Ah.  421.  pi.  4.;  and  3 Bro. P.  C,  558 
to966« 
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^  are  good,  for  he  is  an  officer  de  facto,  and  in  the  imme-        1789. 

"  diate  and  open  execution  of  bis  office.    And  the  parties  did        

^  not  know  whether  he  had  authority  or  not."  That  is  just  the  ti^^^ 
present  case;  for  here  there  was  an  executor  ^fe/ac/o,  who  had  Dundas. 
obtained  a  probate ;  and  the  defendant  neither  knew  or  could 
tell  whether  he  was  rightful  executor  or  not,  further  than  he  was 
informed  bj  the  probate,  which  he  could  not  dispute.  Then 
the  Chief  Justice  resorts  to  the  argument  of  inconvenience,  if  a 
tortious  executor  should  be  permitted  to  dispose  of  the  right  and 
interest  of  a  rightful  executor.  But  1  think  that  the  inconve* 
nience  is  clearly  the  other  way ;  because,  if  there  be  a  rightfut 
executor,  and  he  does  not  come  forward,  he  is  guilty  of  laches. 
Suppose  such  an  one  were  to  lay  by  for  a  number  df  years,  and 
in  the  mean  time  all  the  debts  were  to  be  collected  by  another 
person  who  had  obtained  a  probate  as  executor :  those  payments 
ought  to  be  protected;  for  during  all  that  time  the  debtors  could 
not  controvert  his  authority ;  and  it  is  admitted  that  if  actions 
had  been  brought  in  such  cases,  the  debtors  could  not  have 
made  any  defence.  Another  thing  to  be  observed  in  the  case  in 
Omyns  is,  that  it  was  decided  on  the  authority  of  a  case  in  JZo. 
'  jtbr,  919*  which  is  there  said  was  never  denied.  From  that 
circumstance  1  am  inclined  to  think  it  passed  without  much 
consideration ;  for  the  doctrine  in  Ro.  Ahr.  is  contradicted  in 
2  Lev*  90.  and  1  Lev.  158.  and  236.  In  the  last  of  those  cases, 
the  objection  was  first  made  at  fiisi  Prius:  but  the  point  was 
reserved  for  the  opinion  of  the  Court  on  a  case  (which  shews  that 
the  practice  of  granting  cases  is  not  of  very  modern  date,  for ' 
that  was  in  Charles  the  Second's  time) ;  and  it  was  there  resolved 
by  the  Court  that,  on  the  plea  of  ne  unques  executor,  evidence 
might  be  given  that  the  seal  of  the  ordinary  was  forged,  or  that 
there  were  bona  notabilia ;  for  they  confess  and  avoid  the  seal. 
But  they  also  held  that  evidence,  that  another,  and  not  the  plain- 
tiff, was  executor,  or  that  the  testator  was  non  compos  mentis,  or 
that  the  will  was  forged,  could  not  be  admitted;  for  that  would 
be  to  falsify  the  proceedings  of  the  ordinary  in  cases  of  which  he 
is  judge.  It  seems  therefore  strange  that  the  Chief  Justice  should 
have  aaid  in  that  case  that  the  case  in  Ro.  Jbr.  had  never  beeh 
doubted  ;  because  these  casea  determined  the  reverse  of  the 
doctrine  there  contained.  Then  as  to  the  traverse  in  the  case  in 
Comyns,  it  is  impossible  to  support  it.  The  Chief  Justice  says, 
that  "  the  traverse  is  good ;  for  whether  a  will  or  no  will  is  a 

K  2  ''  question 
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1789^.        "  question  triable  by  a  jury ;  and  <be  reason  is,  because  tbe  Spirit 

" "  taal  Court  had  not  the  original  jurisdiction  of  the  probate  of 

ag^m^        "  wills,  and  because  as  to  trial  the  Temporal  Courts  have  quasi  a 

DuMDAt.  u  concurrent  jurisdiction."  Now  this  reason  undoubtedly  fails. 
Tbe  concluding  reason  there  given  is,  "  that  the  probate  of  a 
"  will  concludes  a  person  from  saying  there  was  no  such  will  j 
"  but  notwithstanding  this  matter  may  be  brought  ta  trial ;  for 
**  the  producing  a  will  under  probate  is  only  evidence  that  there 
'^  was  such  a  will.  And  though  it  is  evidence  of  so  strong  a  na- 
<'  ture  that  no  evidence  shall  be  admitted  against  it,  yet  to  plead 
*'  that  such  a  trial  was  proved  is  no  reason  why  this  matter  should 
'^  not  be  tried.*'  This  reason  is  directly  contradictory  to  itself; 
for,  first,  he  says  that  the  probate  is  only  evidence  of  the  will, 
and  that  it  may  be  tried ;  and  yet  be  adds,  that  it  is  conclusive, 
and  that  no  evidence  can  be  admitted  against  it.  Therefore  I 
think  this  case  is  destructive  of  itself.  Another  head  of  argu- 
ment by  the  plaintiff*s  counsel  was,  that  the  payment  in  this  case 
under  the  probate  was  not  a  compulsory  one,  and  a  case  of  bank- 
ruptcy  was  alluded  to.  But  a  determination  on  the  bankrupt  laws 
cannot  govern  ilie  Court  in  deciding  this  question.  Those  cases 
turn  on  a  fraudulent  preference  given  to  one  creditof^over  an- 
other :  but  even  there  the  Courts  have  never  proceeded  on  the 
idea  that  a  judgment  is  necessary  to  enforce  payment ;  a  threat 

^  is  sufficient.     And  the  question  in  those  cases  is,  whether  the 

payment  under  the  circumstances  be  fair,  or  with  a  view  to  de- 
fraud the  rest  of  the  creditors. 

Grose,  J. — No  doubt  could  ever  have  been  entertained  on 
this  subject,  had  it  not  been  for  the  case  in  Ro.'Abr^  and 
Comyns;  which  struck  me  at  first  a^  being  very  strong  cases  to 
the  poiut  for  which  they  were  cited :  but  I  am  satisfied,  by 
what  has  been  said  by  my  brother  Buller,  that  they  cannot  be 
law.  The  case  in  Cpmyns  seems  to  be  grounded  on  a  false  prin- 
ciple, namely,  that  the  probate  of  a  will  gives  no  authority  to 
the  executor.  But  1  think  it  does,  and  so  much  so  that  it  can- 
,  not  be  traversed  or  denied.    Gilb.  Eq.  Cos.  207,  8.    Then  the 

payment  to  the  executor  in  this  case  was  made  under  the  judi- 
cial act  of  a  Coutt  having  competent  jurisdiction  on  the  subject, 
which  could  not  be  disputed.  And  therefore  it  is  not  like  a  pay- 
ment under  a  forged  bill  of  exchange  or  bond,  for  this  was  made 
under  the  authority  of  the  probate,  and  not  of  the  will.  It 
has  been  said  that  there  is  a  di£ference  between  a  repeal  of  letters 

testamentary 
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testamentary  on  appeal  or  on  citation  :  however  .thai  may  be^        1 789* 
the  ground  of  my  opinion  is  that  the  law,  which  is  founded  on         ~^~ 

wise  and  sound  principles,  will  never  compel  any  person  to  pay  nffulnsi 

a  sum  of  money  a  second  time,  which  he  has  once  paid  under  Dundas. 
the  sanction  of  a  Court  having  competent  jurisdiction. 

Judgment  for  the  defendant  (a). 

(a)  Vid.  U  Cheoalier  ▼.  Lynch,  Dough  3d.  Ed.  170.    S  Show.  374.) 

The  King  against  The  Sheriff  of  Middlesex.         ^eb!ttS* 

AN  attachment  having  been  obtained  against  the  sheriff  of  Amotiooforan 
Middlesex f^ot  not  bringing  in  the  body  in  a  cause  of  Robins  ^  coarse  o?a 
v.  Hall,  a  rule  was  afterwards  obtained  to  set  it  aside,  because  the  «^»1  »«**  o"gl»t 
defendant  in  the  cause  died  before  the  altachnient  issued,  though  Crown  sidet 

not  till  after  the  contempt  was  incurred.  Cause  was  shewn  this  ■"^^®™*« 
J  J  '^  '  and  affidavits 

day,  and  intltled  accord- 

Tke  Court  (a)  were  of  opmion,  that  as  the  sheriff  was  in  con-  ^hcrc a^sbe- 
fempt  before  the  defendant's  death,  the  attachment  was  regu-  rtif  has  been 
larly  issued.     And  though  the  original  cause  abated  by  his  death,  t^^t^n  Vc*"' 
yet  that  was  no  reason  for  setting  aside  the  attachment  against  the  course  of  a  civil 
sheriff,  since  he  was  in  contempt  before.  thedeifendant 

But  as  the  affidavits  on  both  sides  were  intitled  ^'  Robiris  v.  dies, an attach- 
"  Hall^*  and  as  ihe  rule  was  drawn  up  on  the  civil  side  of  the  against  the  she- 
court,  a  doubt  arose  w  hether  the  proceedings  were  properly  in-  nffafterwards 
titled;  and  The  Court  held  them  to  be  irregular;  and  that  a  contempt, 
motion  for  an  attachment  in  the  course  of  a  civil  suit  ought  to 
go  on  the  Crown  side  of  the  court,  and  the  affidavits  intitled 
''  The  JC/mg  against  the  person  to  be  attached;*  because  it  was  not 
a  motion  in  the  cause,  but  arising  out  of  it. 

(a)  Lord  Kenyon  was  absent  on  this  day :  bnt,  on  the  next,  Mr.  J.  BaZto'said 
th|it  he  tiad  mentioned  tliis  matter  to  his  Lordship,  who  agreed  in  opinion  with 
the  rest  of  the  Court. 

(i>)  Vid.  Wood  V.  WMf  po$t,  253.  where  this  rale  was  afterwards  ezplainad. 


The  King  against  The  Inhabitants  of  Gwenop.         F^ftlTlS' 

A  RULE  had  been  obtained  to  shew  cause  why  an  order  of  two  AhnsbandmaD, 
justices  for  the  removal  of  George  Treverton^  his  wife,  and  J^^j|^J?v«rin"thc 
three  children,  from  Penryn  to  Gwetiop  both  in  Cornwall,  and  militia,  and  is 

married,  may 
be  removed  to  his  place  of  settlement  before  he  becomes  chargeable  to  the  pariah  from  which  be 
is  removed ;  for  bj  26  G.  3.  c.  107.  «.  131.  only  those  militia-men  who  exercise  any  trades  are 
irremoveablaii 

K  3  also 


134 


CASES  IN  HILARY  TERM 


1789. 

The  Kino 

ngointt 

The  Inhfibi- 

tants  of 

GWBNOP. 


also  an  order  of  sessions  confirming  the  same,  should  not  b^ 
quashed.     The  sessions  had  returned  the  following  case : 

George  Trererton  was  a  married  man,  and  had  a  family,  and  had 
been  drawn  to  serve  in  the  militia  within  the  said  county  in  1778, 
and  was  duly  sworn,  and  served  his  full  three  years  in  actual  ser- 
vice in  the  said  militia;  and  at  the  end  of  that  time  was  discharged. 
His  occupation  was  thatof  a  husbandman,  working  at  daily  wages 
for  the  support  of  himself  and  family;  his  residence  had  been  for 
some  years  last  past  in  Penryn^  and  he  had  never  been  chargeable 
thereto ;  and  his  last  legal  settlement  was  in  Gwenop.  He  there-  * 
fore  insisted  that,  having  served  the  said  three  years  in  the  mili- 
tia, he  was  entitled  to  the  privilege  and  benefit  granted  to  militia- 
men under  the  act  of  the  26  Geo,  3.,  and  the  other  statutes  in  that 
case  made,  and  was  therefore  irremovable :  but  the  sessions  con- 
sidered that  his  was  not  a  trade  within  the  meaning  of  the  statutes. 

Caldecott,  in  support  of  the  order  of  sessions,  was  stopped  by 
the  Court. 

Erskine  and  Plumer,  contra,  contended  that  the  pauper  was 
irremoveable  from  the  parish  of  Penrj/n  by  virtue  of  the  26  Geo.  3. 
c.  107.  5.  131.  which  gives  two  distinct  privileges  to  persons  in 
his  situation  :  1st,  That  every  person,  having  actually  served  in 
the  militia,  and  being  a  married  man,  may  set  up  and  exercise  any 
trade  in  any  town;  and,  2dly,  That  n6  such  fnilitia^man  shall  be 
liable  to  be  removed  out  of  any  such  town  until  he  become 
chargeable.  The  second  privilege  is  totally  unconnected  with 
the  first ;  and  the  words  **  no  such  militia-man"  refer  to  the  de- 
scription of  the  militia-man  at  the  beginning  of  the  section  who 
shall  be  entitled  to  this  privilege.  So  that  the  only  qualifica- 
tions required  in  a  person  claiming  either  of  these  benefits,  are 
his  having  actually  served  in  the  militia,  and  being  a  married 
man.  The  militia-nian,  thus  qualified,  may  take  one  of  these 
privileges  without  the  other.  If  the  second  benefit  intended  to 
be  given  by  the  act  were  not  distinct  from  the  first,  any  militia- 
man, who  intended  to  set  up  any  trade,  might  be  removed  before 
he  could  put  his  design  into  execution.  And  if  such  had  been 
the  intention  of  the  Legislature,  instead  of  saying  that  every  such 
militia-man  may  set  up,  S^c,  any  trade,  and  shall  not  be  remove- 
able,  they  would  have  said,  every  such  militia-man  having  set  up 
any  trade,  ^c.  shall  be  irremoveable.  This  may  receive  an  ex- 
planation from  the  24  G.  5.  c.  6.  which  enables  soldiers,  ^c.  to  set 
up  any  trade  without  being  liable  to  the  penalties  of  the  5th  Elizi 
c.  4.  which  enacts  that  such  soldiers,  ^c.  (without  mentioning 

that 


IN  THE  Twenty-ninth  Yeae  op  GEORGE  III.  135 


that  ibey  are  to  be  of  any  trade)  shtill  not  be  removeable  till  they        1 789. 
become  chargeable.    But  eveo  if  the  construction  of  that  statute 
were  otherwise,  and  that  it  intended  that  only  those,  who  eser- 


The  KiMo 


ciscd  trades,  Sfc.  should  be  irremovable,  still  as  the  26  Geo.  3.  Tb«  Inhabi. 
is  contradictory  to  it,  and  of  a  later  date,  it  virtually  repesU  the  gwbnop. 
former  one.  And  that  the  statute  26  Geo,  3.  intended  to  en- 
large the  privileges  granted  by  the  former  statutes  is  evident  from 
a  review  of  the  22  Geo.  2.  c.  44.;  for  that  gave  soldiers  the 
liberty  of  setting  up  trades,  but  this  gives  a  new  and  distinct 
privilege,  namely,  that  of  being  removeable  only  when  charge- 
able. Another  argument  also  arises  in  favor  of  this  construction 
from  considering  the  situation  of  the  persons  drawn  to  serve  in 
the  militia,  who  are  for  the  most  part  husbandmen  and  below 
the  station  of  tradesmen ;  for  this  privilege,  if  it  were  confined 
to  tradesmen,  could  only  be  enjoyed  by  a  small  number  of  the 
militia. 

AsHHURST,  J.  (a). — This  case  seems  to  be  extremely  clear 
both  on  the  words  and  llie  meaning  of  the  act  of  parliament. 
The  first  act  of  parliament  on  this  subject  is  the  22  Geo.  £• 
c.  44.  which  is  confined  to  mariners  and  soldiers ;  And  the 
preamble  of  it  states  that  mariners  and  soldiers  of  different 
trades,  and  apprentices  who  had  not  served  their  time,  were 
prohibited  from  setting  up  their  trades  in  corporate  towns,  8fc. 
either  by  reason  of  bye-laws  therein  made ;  or  of  the  5th  Eliz. 
c.  4.  Now  that  was  the  inconvenience  intended  to  be  renie>- 
died;  for  which  purpose  it  was  enacted,  that  all  sueh  mariners 
and  soldiers  might  set  up  their  trades  in  any  town,  notwith- 
standing  those  disabilities.  This  therefore  was  a  proper  indul- 
gence  given  to  those  persons  who  were  taken  out  of  their  busi- 
ness in  order  to  enter  into  his  Majesty's  service.  And  it  is  ob- 
servable, that  the  statute  26  Geo.  3.  c.  107. t  upon  which  this 
question  arises,  has  an  express  reference  to  the  former  one ;  and 
therefore  we  must  suppose  that  the  Legislature  had  in  view  the 
same  inconveniencies  which  were  intended  to  be  remedied  by 
the  22  Geo.  2.  And  this  latter  act  says,  that  every  person  hav- 
ing served  in  the  militia,  &t.  may  set  up  any  trade  as  freely  and 
with  the  same  provisions,  and  under  the  same  regulations,  as 
any  mariner  or  soldier  could  do  by  virtue  of  the  22  Geo.  2.  And 
that  no  such  militia  man  shall  be  liable  to  be  removed,  S^c.  This 
act  being  made  in  pari  materid  with  the  22  Geo.  2.  and  expressly 
referring  to  it,  *may  be  considered  as  incorporated  with  it; 

(a)  ilAscNl  Lord  KimyMi. 

K  4  and 
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and  that  relates  to  persons  ui  trade,  but  not  to  common  la- 
bourers, who  would  not  suffer  the  same  inconveniencies  as  the 
former,  for  they  might  easily  find  employment  wherever  they 
might  happen  to  be. 

BuLLERy  J. — If  the  Legislature  had  used  any  words  giving 
these  privileges  generally  to  all  militia-men,  I  should  not  have 
being  inclined  to  confine  the  operation  of  them;  being  of 
opniion,  that  it  would  be  the  wisest  law  that  could  be  made  on 
this  subject,  that  no  person  should  be  removed  till  he  is  actually 
chargeable.  But  as  the  Legislature  has  not  said  so,  we  cannot 
make  the  law.  The  first  argument  is,  that  every  miiitia-roan, 
who  has  actually  served  and  is  married,  is  entitled  to  two 
privileges :  but  that  is  doing  great  violence  to  the  words ;  for 
then  we  must  suppose  that  two-thirds  of  this  clause  in  the  act 
have  no  meaning.  But  in  considering  the  description  of  the 
persons  intended  to  be  benefited,  every  part  of  the  clause  must 
be  attended  to.  For  the  privilege  given  in  the  first  part  of 
the  section  is,  that  such  a  militia-man  may  set  up  any  trade  in 
any  town,  8fc,  as  freely,  and  with  the  same  provisiorfs,  and  under 
the  same  regulations,  as  any  mariner  or  soldier  can  do  By  virtue 
of  the  ^2  Geo.  2.  intitled,  **  an  act  to  enable  such  officers,  i^c, 
**  to  exercise  trades:**  then  this  statute  goes  on  to  say  that  no  such 
militia-man  shall  be  liable  to  be  removed  out  of  such  town.  The 
word  **  such"  is  material  in  both  these  places.  The  first  means 
such  persons,  as  have  served,  are  married,  and  have  set  up  trades ; 
the  other  refers  to  the  town  where  they  are  to  exercise  the 
trades.  1  agree  that  a  militia-man  who  has  served,  S^c,  cannot 
be  removed  before  he  has  set  up  the  trade,  if  he  go  there  for 
that  purpose ;  for  he,  who  is  privileged  morandoy  is  privileged 
eundo.  This  question  therefore  is  extremely  clear  on  this  act 
of  the  26  Geo.  3.  c.  107.  But  if  it  be  coupled  with  the 
22  Geo.  2.  c.  44.,  no  doubt  whatever  can  be  entertained  about 
it ;  for  that  is  expressly  confined  to  persons  exercising  trades. 
The  object  of  that  act  was  to  protect  soldiers,  S^x.  against  the 
5  Eliz.  c.  4.  and  certain  bye-law^  in  particular  towns  :  but  a 
labourer  is  not  a  trader  within  the  statute  of  Elizabeth.,  The 
argument  drawn  from  the  24  Geo.  3.  bears  against  the  point  for 
which  it  was  mentioned:  for  if  the  words  of  this  statute 
26  Geo.  3.  be  doubtful,  reference  must  be  made  to  the  24  Geo.  3. 
C.  6.  as  they  are  made  in  pari  materid;  and  by  that  it  appears, 
t^at  the  soldiers,  ^c.  are  only  irremoveable  during  the  time  ihey 
exercise  any  trades. 

Grose, 
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Grose,  J. — It  is  inaistedy  that  a  labourer  is  entitled  to  the 
privilege  of  being  irremoveable  until  be  become  chargeablei  if 
he  has  served  in  tlie  militia  and  is  a  married  man.  But  if  we 
read  the  titles  atid  preambles  of  the  three  sututes,  which  are 
made  in  pari  materidj  there  can  be  no  doubt  in  this  question. 
For  they  were  passed  to  enable  persons,  who  have  served  their 
country,  to  set  up  trades  which  they  could  not  do  without  in* 
curring  the  penalties  of  the  6th  of  Elix.  c.  4.  and  of  byt-Iaws 
lu  certain  towns.  And  my  construction  of  this  last  act,  which 
has  an  express  reference  to  the  22  Geo.  3.  e.  44.  is  that  all 
militia-men  who  have  actually  served,  and  are  married,  may 
exercise  any  trade  in  any  town  notwithstanding  those  bye-laws, 
and  the  5th  of  Elizabeth.  If  this  were  not  the  intention  of  the 
Legislature,  they  would  have  said  that,  '^  all  militia-men  who 
**  have  served  and  are  married,  going  into  any  town,  ^c.  shall  be 
''  irremoveable."  But  those  are  not  the  words  of  the  statute. 
Therefore  I  have  no  doubt  but  this  pauper  was  removeable,  and 
that  the  order  of  sessions  must  be  confirmed. 

Order  of  Sessions  confirmed. 


1789. 
The  Kino 

The  InbaM- 
tuts  of 

GWENOP. 


PARKElt,  qui  tarn,  against  Macfarlan. 

IN  an  action  by  a  common  informer  on  the  glove  tax  act  (a)^ 
the  declaration  run  to  the  length  of  300  sheets,  and  the  issue 
money  amounted  to  12/.,  whereupon  the  defendant  moved  the 
Codrt  that  the  issue  money  might  be  paid  into  Court  to  abide 
the  event,  suggesting  grounds  to  suspect  that  the  action  was 
prosecuted  for  the  issue  money  only,  but  not  swearing  to  merits, 
or  that  he  had  not  incurred  the  penalties. 

The  Court  however  thought  there  coutd  be  no  objection  in 
permitting  the  issue  money  to  be  paid  into  court. 
Onslow  in  support  of  the  Rule.    Shepherd  contra. 

Rule  absolute  (6). 

(«)  S5  Geo.  3.  e.  55. 

(6)  A  nileof  Coort  was  afterwards  made  in  HiL  35  G,^.  that  no  judgment 
ilioald  be  signed  for  non-payment  Df  the  issue  moae/.    Pm#.  6  voL  216. 


FTeiaeMCay, 
Fth.  lltb. 

If  thet^onrt 
see  reason  to 
suspect  that  a 
qui  tarn  action 
is  prosecuted 
merely  for  the 
issue  money, 
they  will  on 
motion  permit 
it  to  be  paid 
into  Court  to 
abide  the  event 
of  the  suit.. 
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JJj'^         SwiNGLEHURST  ogainst  Altham  and  Another. 

S^nS^  T  JPON  a  motion  that  the  Master  should  ux  full  costs  upon 
ferredbyanilc  w  an  award  for  the  plaintiify  in  a  cause  which  had  been  re- 
and  thecosu'  ferred  at  Ntii  Priusy  it  appeared  that  this  was  an  action  of  tres- 
directed  to  pass  for  pulling  down  the  plaintiiTs  gate,  and  that  the  declara- 
tliat  most  be  '  ^^^^  contained  five  counts,  the  fourth  and  last  of  which  also  in- 
th'^^lS™^^  eluded  an  assault  upon  the  plaintiff.  Justifications  were  pleaded 
Therefore  *  to  all  but  the  fourth ;  and  not  guilty  was  plefeided  to  the  whole, 
^ereanaction  The  defendants  justified  under  an  occupation  way  to  Tosside  mill, 
brooght  for  -  on  foot  and  on  horseback  and  with  cattle  and  carriages ;  the 
the"ptaiiuys  *^^®  °"  horseback  and  with  cattle ;  the  like  on  foot.  They  jus- 
gates  and  as-  tified  in  a  similar  manner  under  other  rights  of  way,  none  of 
^dtt«defend-  ^^^^^  ^*"*®  found  by  the  arbitrator  as  laid.  And  as  to  the  as- 
ants  JDftified  to  sault,  the  defendants  pleaded  that  at  one  of  the  times  mentioned 
except^one,^  ^^olliter  manus  imposuerunt,  because  the  plaintiff  stood  in  the  way, 
under  different  and  hindered  the  defendants  from  using  it.  The  replication  tra- 
rad  pl^lld^'  versed  all  the  rights  of  way  stated  in  the  2d,  Sd,  6th,  6th,  7th, 
not  guilty  to  and  8th  pleas,  namely,  all  the  horse  and  carriage  M'ays;  and 
under  the'  ^tth  respect  to  the  4th  and  last  pleas  the  plaintiff  new  assigned 
iSbUniito* ^  **  ^^  ****  trespasses,  but  not  as  to  the  assault ;  and  concluded 
awarded  a         that  the  defendants  pulled  dowb  the  gates,  ^c.  on  other  occasions 

to^o^def^d-  ^'*""  ^°  "**'"5  ^''®  ^^^^  footways.     Issues  were  taken  on  the  tra- 

ants  different  verses,  and  not  guilty  pleaded  to  the  new  assignments.     On  the 

tl^  plowed  '^^^'^•''^*  ^^^  ^^*'*  ^^^^  directed  to  abide  the  event.    The  arbi- 

by  them,  and  trator  afterwards  awarded  an  occupation  way  to  the  defendants 

lUin  danutfes'  ^^^^  ^^^  plaintiff's  closes  [naming  them]  into  a  certain  public 

to  the  plaintiff  highway  situated  within  the  parish  of  Gisburne  in  the  county  of 

as'ha^nj^been  ^ork^  and  which  said  highway  leads  between  Bolton  and  Tosside 

committed        chapel  in  the  said  county,  to  pass  and  repass  on  foot  and  on  horse- 
when  the  de-        l_r,.i  1  11  '    t         r  A    X        • 

fendanuwei«    mc\L  and  with  cattle,  and  no  other  right  of  way :  and  that  inas- 

attempting  to    much  as  one  of  the  assaults  committed  by  the  defendants  was 

exercise  a  ngiit      . 

ofwavnega-      when  he  was  passing  with  a  cart  and  horses,  the  arbitrator 

bitoitw^-^"'  awarded^w  shillings  to  be  paid  by  the  defendants  to  the  plaintiff 
plaintiff  can  re-  for  that  injury. 

cMt?aianda^       i-flw,  for  the  defendant,  shewed  cause  against  the. rule,  con- 
mages:  for  the  tending  that  the  costs  being  to  abide  the  event  must  be  taken  to 
arbitrator's 
awaid  is  sot  taDtamonat  to  a  judge's  certificate  under  the  2S  t^  25  Car.  2.  c.  9.   [5  East,  489.] 

mean 
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Biean  the  legal  tvent :  and  that  as  the  arbitrator  had  only  award- 
ed five  shillings,  the  plaintiff  was  not  entitled  to  any  more  costs 
than  damages,  in  the  same  manner'as  if  a  verdict  had  been  found 
for  so  much.  In  support  of  which  he  cited  the  two  following 
cases  from  the  Mastei^s  note  book.  Highnam  and  another,  exe- 
cutors, Sfc.  V.  Hassell,  Hil.  14  Geo.  3.  This  cause  was  refer* 
red  by  order  of  Nisi  Prim ;  and  the  costs  were  to  abide  the 
everUj  in  the  usual  form.  The  arbitrators  awarded  that  there 
was  not  any  thing  due  from  the  defendant  to  the  pUiatiflEi ;  in 
consequence  of  which  the  Master  taxed  the  defendant  bb  costs. 
Mr.  Bulkr  obtained  a  rule  to  shew  cause  why  the  defendant 
should  not  be  restrained  from  proceeding  to  enforce  the  payment 
of  cosfs  taxed  against  the  plaintiffs,  they  being  executors.  On 
shewing  cause  by  Wallace,  the  rule  was  made  absolute :  and  Per 
Curiam :  the  order  of  Nisi  Prius  is  in  the  usual  form  ;  hot  the 
meaning  of  it  is  that  the  party  should  pay  such  costs  as  he 
would  Lave  been  liable  to  pay  in  case  a  verdict  had  passed  against 
him  :  and  if  a  verdict  had  been  given  against  the  plaintiffs,  or 
they  had  been  nonsuited  at  the  trial,  they  would  not  have  been 
liable  to  pay  costs,  and  therefore  are  not  liable  under  this  order. 
If  they  were,  no  executor  would  consent  to  a  reference,  as  he 
would  in  such  case  be  in  a  worse  situation  than  if  a  verdict  bad 
been  given  against  him.  The  other  case  was  that  of  Butler  v. 
Grubby  HiL  23  Geo.  3.  Mr.  Peckbam  shewed  cause  against  a 
rule  for  referring  it  to  the  Master  to  tax  the  defendant  his  costs 
of  the  a<:tion.  Mr.  Howarth  for  the  rule  stated  that  this  cause 
was  referied  to  arbitration  by  rule  of  Nisi  Prius,  and  the  costs  of 
suit  were  to  abide  t/te  event,  Sfc.  The  arbitrators  awarded  that 
tbe  plaintiff's  original  demand  was  under  40s.  viz.  37s»  and 
a\\arded  the  plaintiff  the  said  57s.  and  he  contended  that  the 
plaintiff  was  not  entitled  to  cosu,  any  more  than  be  would  have 
been  if  on  a  trial  he  had  recovered  under  40s.  but  that  on  a  sug- 
gestion to  be  entered  by  leave  of  the  Court  the  defendant  would 
be  entitled  to  costs ;  that  the  words  in  the  rule  ''  costs  to  abide 
**  the  events*  mean  the  legal  event ;  and  of  that  opinion  was  the 
Court ;  whereupon  the  rule  was  made  absolute.  Mr.  Howarth 
cited  the  above  case  of  the  14  Geb.  3. 

Chambre,  Topping,  and  Walton^  in  support  of  the  rule,  ob- 
served that  this  was  not  a  mere  action  for  the  assault,  but  that 
the  groupd  of  it  was  to  try  a  right  of  way ;  and  therefore  sup- 
posing 
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l*t 


CASES  IN  HILARY  TERM 


1789. 
Swing  LI* 

HVR8T 

Altham, 


posing  the  arbitrator  to  have  beeta  substituted  in  the  room  of  the 
judge,  he  has  in  effect  certified  (a)  that  the  assault  was  proved ; 
but  supposing  he  was  not,  he  could  not  certify,  and  then  the 
reference  should  be  considered  like  the  execution  of  a  writ  of 
inquiry;  in  either  of  which  cases  the  plaintiff  would  be  entitled 
to  full  costs.  On  these  pleadings  none  of  the  justifications  are 
found  for  the  defendants ;  a  right  of  way  is  indeed  found  ;  but 
different  from  any  of  those  pleaded ;  therefore  it  appears  that 
the  defendants  assaulted  the  plaintiff  at  a  time  when  the  former 
were  exercising  a  right  of  way,  to  which  they  were  not  en- 
titled. 

AsHHURST,  J.  (ft)— The  costs  being  to  abide  the  event  inust  be 
taken  to  mean  the  legal  event,  ai  appears  by  the  cases  cited.  And 
we  cannot  say  that  the  authority  of  the  judge  to  certify  was 
transferred  to  the  arbitrator.  Then  the  damages  awarded  being 
under  40s.  the  plaintiff  cannot  be  entitled  to  any  more  costs 
than  damages. 

BuLLER,  J. — ^The  event  of  the  suit  must  be  taken  to  mean 
the  legal  event.  The  cases  cited  go  clearly  to  shew  that  where 
the  costs  are  directed  to  abide  the  event,  they  are  not  left  in  the 
discretion  of  the  arbitrator,  but  must  follow  the  rule  of  law. 
It  appears  strongly  on  the  award  that  the  assault  found  was  com- 
mitted in  the  closes  of  the  plaintiff  in  asserting  the  way  justified 
in  the  pleadings  and  negatived  by  the  arbitrator :  but  though  we 
may  think  that  was  the  fact,  yet  the  way  found  must  be  in- 
tended to  be  the  way  pleaded,  and  that  goes  to  the  assault  justi- 
fied ;  so  do  the  footways  confessed.  The  assault  found  then  must 
refer  to  the  fourth  count,  to  which  there  is  no  justification.  On 
this  we  must  take  it  that  there  has  been  ^  verdict  for  the  plain- 
tiff of  five  shillings  damages*  But  we  cannot  consider  this  find- 
ing of  the  arbitrator  as  die  certificate  of  a  judge  under  the  sta- 
tute 22  ^  23  Car.  2.  Therefore  the  plaintiff  is  entitled  to  no 
more  costs  than  damages. 

Grose,  J.  concurring, 

llie  Rule  was  discharged  (a\ 

(a)  It  4r  S3  Cor.  2.  e.  9.       (6)  Lord  KaiyoA  was  indbposed  on  tliis  day. 
(c)  Vid.  Bmmd  v«  Mm^  1 H.  Bl.  JUp.  tor. 
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The  King  against  Shelley.  ThMmUw^ 

FA.  isth. 
TC^RSKINE,  having  before  obtained  a  rule  to  shew  cause  Leave  to  in- 

why  an  information  in  tlic  nature,  of  quo  warranto  should  ^^^^^^fT^ 
not  be  filed  against  the  defendant  to  shew  by  what  authority  manor  will  be 
he  claimed  to  be  a  burgess  of  the  borough  of  Horsham^  after-  f^Q^eon  the 
wards  moved  for  another  rule  on  behalf  of  the  three  relators,  applicationofa 
who  were  burgage  tenants  of  the  manor,  and  entitled  to  be  nianor  who  hat 
summoned  to  the  court  leet  aud  court  baron,  [and  which  was  ^^  refosed 
also  a  sort  of  corporate  court,]  to  inspect  the  court  rolls  and  books  |,y  the  lord, 
of  the  manor,  (leave  having  been  refused  by*  the  lord,)  alleging   [7T.R.746.] 
that  burgage  tenures  gave  title^  and  that  evidence  relating  to 
these  would  be  found  by  such  au  inspection;  and  cited  Wood  v. 
fVhitcombf  E.  6  Anne,  C.  B.  12  Fin.  146.  where  it  was  consi- 
dered as  a  matter  of  course  to  grant  an  inspection  of  the  court 
rolls  in  a  question  between  two  tenants. 

Bond,  Serjt.(a)  opposed  the  application,  on  behalf  of  the  lord, 
offering  to  shew  every  thing  relating  to  the  defendant's  title ; 
but  saying  that  an  unqualified  inspection  would  enable  the  re- 
lators to  sift  into  the  titles  of  all  the  rest  as  well  as  of  the  de- 
fendant. The  ground  which  was  sufficient  for  a  rule  fttsi'knay 
hereafter  prove  to  be  insufficient  for  making  it  absolute ;  and  yet 
the  relators  will  in  the  mean  time  have  got  an  opportunity  of 
disturbing  the  whole  borough.  Unless  they  had  come  prepared 
at  first  with  sufficient  evidence,  which  they  could  at  least  have 
pointed  out,  they  ought  not  to  have  made  the  application  origi- 
nally. And  he  observed  that  this  was  not  like  an  application  for 
the  inspection  of  corporation  books,  which  are  somewhat  of  a 
public  nature. 

BuLLER,  J.  (6)  said,  that  he  remembered  before  he  came 
to  the  bar,  that  it  was  the  constant  practice  to  grant  these  mo- 
tions as  of  course ;  and  soon  after  he  came  upon  the  bench, 
there  were  one  or  two  cases  of  this  sort  wherein  be  thought  that 
it  would  be  going  too  far  to  grant  an  inspection,  but  the  rest  of 
.the  Court  over-ruled  him ;  and  there  the  matter  had  rested  ever 
■ince.     That  the  three  persons  making  this  application  having 

(a)  lliis  part  of  the  qaeition  came  on  on  a  second  rale  moved  by  Mr.  Scijt. 
BMd,  to  difcliarge  the  fomer  rale  for  tii  inspection  moved  by  Mr.  ErMnt.  * 
{h)  Lord  KoK^u^  absent 

all 
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1789.  all  of  them  burgage  tenures  had  an  interest  in  knowing  who 
besides  themselves  had  the  same  rights.    Bat 

Ash  HURST,  J.  and  Grose,  J.  conceiving  that  such  a  general 
Bbillcy.  rule  might  be  open  to  much  abuse,  wished  to  have  the  practice 
further  investigated ;  and  therefore  the  matter  was  ordered  to 
stand  over  till  next  Term.     But  on  this  day, 

BiTLLBR,  J.  said  that  they  had  looked  into  the  question, 
and  found  the  practice  to  be  clearly  settled,  that  where  the 
*  tenant  of  a  manor  demands  leave  to  inspect  the  court  rolls  and 
it  is  refused  him,  the  Court  will  grant  a  Mandamus  to  compel 
it.  There  are  several  cases  cited  in  the  last  edition  of  Comyns 
Dig.  title  Evidence  {a).  Besides  which,  I  have  two  manuscript 
cases  to  the  same  eflfect.  The  first  is  Hodson  v.  Parker, 
E,  27  Geo.  2.  C.  B.  [this  is  the  same  case  as  that  reported  in 
Bamei  under  the  title  of  Hodson  v.  Parker^  H.  29  Geo.  2.] 
The  other  is  Talbot  v.  Vilkhoys,  M.  23  Geo.  B.  R.  Wood 
shewed  cause  against  a  rule  for  an  inspection  of  books,  rolls,  and 
records,  belonging  to  the  plaintiflTs  manor  of  Littlebum,  The 
defendant  claimed  a  manor  of  Littlehams,  of  which  he  said  the 
locus  in  quOf  8^c.  mentioned  in  the  plaintifTs  declaration  of  tres- 
pass, was  part;  and  he  was  not  a  tenant  of  the  plaintiff's  ma- 
nor, or  claimed  any  interest  under  him.  Mingay  supported 
the  rule.  The  Court  held  that  the  defendant  was  not  intitled 
to  an  inspection  in  this  case;  for  one  man  has  no  right  to  look 
into  another's  title  deeds  and  records,  when  he  sets  up  an  ad- 
verse claim  to  him,  and  has  no  interest  in  the  deeds  or  rolls  him* 
self,  as  tenants  of  a  manor  have:  and  the  rule  was  discharged. 
These  cases  are  directly  in  point.  In  criminal  cases,  indeed, 
the  Court  have  frequently  refused  such  motions ;  as  in  the  King 
▼.  Pumettib)  and  the  King  v.  Cornelius  there  cited.  Therefore 
let  the  rule  be  absolute  in  the  first  instance  (c). 

(«)  Pagt  tU  Roe  V.  Aylmv,  Bvnes,  3f  1. 4to.  Ed.  f96.  flbtea  v.  Parksr,  a. 
SSr.    BMmmy.'Mlge.ik. 
(6)lAkeJk.J7.   imi$.fS9.S,C.         (c)  Fsd.  JR.  v.  G.BaM^pMf.  579. 
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1789. 


Porter  against  Bradley  and  Others  (a).  Sft?' 

THIS  was  a  case  sent  from  the  Court  of  Chancery  for  the  iriaods  be  de- 
opinion  of  this  Court.    John  Dobin,  being  seised  in  fee  vised  to  ii.hii 
of  the  premises  in  question,  by  will  duly  executed,  and  dated  u^  fy^  ^^ 
l£th  July  1726,  devised  as  follows :  *'  Item^  I  give  and  devise  £^J^®^'5  ' 
unto  my  son  Philip  Dobin,  his  heirs  and  assigns^/or  ever,  all  that  h^^Si^''^ 
messuage  and  tenement  wherein  I  now  live :  but  my  will  is  that  ^.^T®^  tbe 
in  case  my  said  son  Philip  Dobin  shall  happen  to  die  leaving  no  ugoodby  waj 
issue  behind  him,  then  my  said  wife  (meaning  his  then  wife  Joan  2^"*^^*^ 
Dobin)  dhall  receive  and  take  the  rents,  issues,  and  profits  thereof,  £^  ,^^  ^  ^^^ 
and  dispose  of  the  same  at  her  will  and  pleasure,  and  shall  have,  sss.  555.  t  B. 
use,  and  enjoy  all  my  in-door  goods,  as  long  as  she  shall  continue     ^  Su!l  s^l* ' 
a  widow  and  no  longer ;  and  after  her  decease,  or  marriage  as    13  £Mt,s58. 
aforesaid,  then  the  lands  so  devised  to  Philip  as  aforesaid  I  give     ^  ]^„^  ^^2^ 
and  devise  the  same,  for  want  of  issue  by  him  as  aforesaid,  unto    <  Mar.  uuj 
my  son  Jamei  Dobin,  his  heirs  and  assigns  for  ever;  chargeable  /^  -  \     /  ,7  / 
nevertheless  with  the  payment  of  50/.  a-piece  to  my  six  daugh-    '   '\^^\'^ ^      .' 
ten  and  their  issue  within  a  twelvemonth  after  he  shall  so  enjoy    ^  '  ^'' '''  ^  ' 
the  same:  But  in  case  my  son  James  Dobin  shall  happen  to  die 
before  my  son  Philip,  and  the  said  Philip  shall  not  leave  any  issue 
of  his  body  begotten,  then  my  will  is  that  my  said  lands  shall 
be  sold,  and  equally  divided  between  my  six  daughters,  Magdalen 

(a)  This  case  wai  argaed  in  the  last  term,  but  the  certificate  was  not  sent  in 
ttme  to  be  added  to  the  Reports  of  that  Tens. 

Locfyer, 
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1789*       Loclcyer,  Mary  Mills,  Sarah  Boone,  Elizabeth,  Rebecca,  and 

Ann  Dobin,  and  their  issues.     The  testator  died  in  October  fol. 

agaimi  lowing,  leaving  Joan  his  widow,  Philip  and  James  his  sons; 
Bradley,  and  his  six  daughters  bira  surviving."  Whereupon  Philip  Dobin 
entered  into  possession,  and  afterwards  sold  and  conveyed  the 
same  to  a  purchaser;  having  previously  suffered  a  recovery  there- 
of; and  is  since  dead,  without  ever  having  had  any  issue.  Joan 
the  widow,  and  James  the  son^  died  in  the  lifetime  of  Philip. 
The  six  daughters  of  the  testator  also  died  in  the  lifetime  of 
.  Philip,  some  without  issue,  others  leaving  children,  and  others 
grand  children,  living  at  the  death  of  Philip  Pobin.  And  the 
following  questions  were  directed  to  be  sent  for  the  opinion  of 
this  Court;  1st,  What  estate  Philip  Dobin  took  under  the  will  of 
John  Dobin  his  father?  2dly,  Whether  the  six  daughters  of  the 
testator,  and  their  issue,  took  any  and  what  interest  under  the'Iast 
limitation  in  the,  testator's  will,  directing  the  estates  to  be  sold  ? 

The  plaintiff  was  the  only  child  and  administratix  of  Eliza^, 
beth,  one  of  the  daughters.    .  The  defendants  were  claimants 
under  the  purchaser,  and  the  testator's  grandson  by  his  eldest 
son,  by  a  former  wife,  and  so  the  testator  is  heir  at  law. 

Mitford  was  to  have  argued  for  the  plaintiff:  but  the  Court 
desired 

Graham,  for  the  defendants,  to  begin ;  who.contended  that 
the  limitation  over  after  the  devise  to  Philip  Dobin  was  not  good 
as  an  executory  devise,  being  on  a  contingency  too  remote. 
There  is  no  case  of  real  property,  where  the  words  '*  leaving  no 
<<  issue"  are  to  be  confined  to  '^  leaving  no  issue  at  the  time  of  the 
'<  devisee's  death,"  unless  particular  words  are  added,  which  ne- 
cessarily limit  them  to  that  meaning  :  Then  the  contingency  in 
this  case,  which  was  not  to  take  place  till  an  indefinite  failure 
.  of  issue  of  Philip  Dobin,  was  too  remote.  In  Forth  v.  Chap- 
man  (a)  the  distinction  is  taken  between  real  and  personal 
property  by  Lord  Macclesfield;  '^  dying  without  issue/^  as 
applied  to  a  per^sonal  estate,  must  be  taken  to  mean  dying  without 
issue  at  the  time  of  the  death  ^-bixi  as  applied  to  a  freehold,  they 
mean  an  indefinite  failure  of  issue.  And  this  distinction  is  re- 
cognized in  Sheffield  v.  Ld.  Orrery  (fi).  This  case  is  distin- 
guishable from  that  of  Pells  v.  Brown  (c) ;  for  there  the  devise 
was  to  the  first  taker  and  his  heirs,  and  if  he  die  without  issue 

(a)  1  P.  Wnu.  663. 

(()  3  Mk.  283.    See  also  tke  Earl  of  St^iffwd  v.  BuckUy,  2  Va.  180. 

(c)  Cr9.j0€,S9O. 

living 


IN  THE  Twenty-ninth  Year  of  GEORGE  III. 


tu 


PORTKB 

Braulbt. 


living  William  bis  brother,  then  to  William  in  fee.  lu  that  case  }  78()« 
there  was  no  danger  of  a  perpetuity,  because  the  contingency 
must  necessarily  have  happened  at  the  death  of  the  first  taker. 
But  here  the  words  **  happen  to  die  leaving  no  issue"  are  the  same 
as  *'  dying  without  issue;"  for  in  a  subsequent  part  of  the  will 
they  are  explained  by  the  words  ''  for  want  of  issue :"  and  the 
words  are  used  in  the  same  sense  in  both  places.  Neither  is  it 
necessary  to  be  inferred  from  any  part  of  the  will  that,  the  de- 
visor intended  to  restrain  those  words  to  Philip  Dobin's  leaving 
no  issue  at  the  time  of  his  death.  If  Philip  Dobin  had  had  a  son, 
and  they  had  both  died  during  the  life  of  the  widow,  according  . 
to  the  construction  contended  for  by  the  plaintiff,  the  widow 
would  have  taken  nothing,  contrary  to  (he  manifest  intention  of 
the  devisor.  And  notwithsUinding  the  first  limitation  is  to 
Philip  Dobin,  his.hejrs  and  assigns  for  ever,  -which  prima  facie 
imports  a  fee,  yet  the  subsequent  words  C9nfiue  it  to  be  an  estate 
tail.  Morgan  v.  Griffith,  Cowp.  234.  Chadock  v.  Cowley,  Cro* 
Jac.  693.  Com.  539.  King  v.  Burdull,  cited  in  Doe  d.  lang 
V.  Laming  (fl).  2  Burr.  1103.  Deun  d.  Geering  v.  Shenton^ 
Cowp.  410.    Doe  d.  Fonnereau  v.  Fonnereau,  Dough  470. 

Lord  Kenyon,  Ch.  J. — ^The  general  rules  respecting  limit- 
ations of  this  sort  have  been  for  many  years  well  settled.  The 
first  question  that  arises  in  this  case  is,  whether  thb  is  an 
estate  tail  or  in  fee  ?  The  first  part  of  the  devise  to  Philip  Dobin 
prima  facie  carries  a  fee;  for  it  is  to  him,  his  heirs,  and  assigns 
for  ever  :  but  it  is  clear  that  those  words  may  be  restrained  by  ' 
subsequent  oues  so  as  to  carry  only  an  estate  tail.  And  a  long 
string  of  cases  may  be  cited  in  order  to  shew  that  where  an  estate 
is  limited  to  a  man  and  his  heirs  for  ever,  and,  if  he  die  without 
leaving  heirs,  then  to  his  brotlier,  or  to  any  person  who  may  be  [Willcs,  tea.] 
his  heir,  those  words  shall  not  have  their  full  legal  operation, 

(a)  Lord  Kiuif^n  observed  that  the  QOte  of  this  case  as  given  in  Bwrrmo  was  in- 
accurate. There  the  IhniUtion  to  Grace  Read  was  «*  To  G.  Read  widow  of  my 
^  late  nephew  Edward  Read,  deceased,  and  to  the  hein  ofhia  [not  her]  body  law- 
^  folly  begotten,  ^rc."    SeealsoS  ^Nrr.  nil. 

An  inaccuracy  haaalso  been  pointed  ont  to  ns  in  Kingr,  BureheU,  cited  in  2  Burr. 
IIOS.  There  Uie  limitation  of  Savage  Farm  in  Himion  and  Lynim  was,  after  tlie 
death  of  the  devisor's  nite  to  J,  Harris  for  life,  remainder  to  the  issne  male  of  J. 
Harrie  and  to  his  and  their  heirs  share  and  share  alike,  and  for  want  of  such  issue 
then  to  the  iuue  female  of  J.  HarrtM,  and  to  her  and  their  heirs ;  and  for  want  of 
sndi  issne  then  over.  The  Mrndsiont  estate  was  then  limited  to  the  wife  for  Kfe, 
remainder  to  J.  Horrtf  for  life,  remainder  to  the  issaemaleof  the  body  of  J.  Horrid 
and  to  their  heirs ;  and  for  want  of  such  issne,  then  over.    And  the  latter  limit- 
ation, which  was  of  the  estate  in  question,  was  construed.by  similar  words  used 
'  In  limiting  the  estate  at  Haafoa  and  X^m,  whidf  was  not  in  question  (^}« 
(6)  rid,  poBt.  4  Tol.  t96,  a  full  note  of  this  case. 
Vol.  III.  L  Uxt 
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1789.  but  shall  be  restrained  to  heirs  of  a  particular  kind,  namely, 
heirs  of  the  body.  If  the  subsequent  part  of  this  devise  had  been 
'*  and  in  case  he  shall  die  without  heirs,  then  over/'  it  would 
have  given  to  P.  Dobia  an  estate  tail,  which  he  might  have  bar« 
red  by  the  recovery.  But  here  the  words  are  '^  but  in  case  he 
'<  shall  happen  to  die,  leaving  no  issue  behind  himf*  which  makes 
a  very  material  difference,  and  brings  it  within  the  case  of  Pells 
▼.  Brown  (a)  which  is  the  foundation,  and  as  it  were  the  Magna 
Charta  of  this  branch  of  the  law.  This  question  arose  soon 
after  executory  devises  were  first  taken  notice  of,  which  was  in 
the  reign  of  Queen  Elizabeth.  And  that  doctrine  has  never  been 
since  doubted  by  the  Courts  of  Law.  But  the  defendant's  coun- 
sel has  attempted  to  distinguish  thi&  case  from  that  of  Pells  v. 
tr  Eait,  tri.]  Brown ;  because  there  the  words  are ''  If  Thomas  (the  first  devisee) 
"  died  without  issue,  living  William  his  brother :''  but  it  is  to  be 
observed  that  there  are  words  in  this  case  equivalent  to  those, 
namely,  ^'  if  P.  Dobin  bhall  die,  leaving  no  issue  behind  htm."* 
tf  indeed  only  the  first  words  "  leaving  no  issue"  had  been  used, 
they,  according  to  the  opinion  of  Lord  Macclesfield,  in  Forth 
V.  Chapmanf  must  be  restrained  to  leaving  issue  at  the  time  of  his 
death  (6).  But  it  is  contended  that  this  rule  is  confined  to  chattel 
interests  only:  however  a  great  deal  of  argument  is  necessary  to 
convince  me  that  in  the  caqe  of  realty  those  words  should  be  taken 
to  mean  an  indefinite  failure  of  issue.  It  would  be  very  strange 
if  these  words  had  a  different  meaning. when  applied  to  real  and 
personal  property.  If  such  a  distinction  existed  in  the  law,  it 
certainly  would  not  agree  with  the  rule  lex  plus  laudatw  quando 
ratione  probatur :  but  ic  is  not  founded  in  law.  And  there  are 
even  additional  words  in  this  case,  '^  leaving  no  issue  bdiind  him  ( 
which  necessarily  import  that  the  testator  meant  at  the  time  of 
bis  son's  death.  The  subsequent  parts  of  the  will  also  convey 
the  same  idea;  for  the  devisor  mentions  this  event  as  likely  to 
happen  in  the  lifetime  of  his  widow,  or  of  his  younger  son 
or  daughters.  Therefore  I  have  not  the  least  doubt  but  that 
ibis  is  a  good  executory  devise,  to  take  place  within  the  time 
diowed  bylaw,  which  is  borrowed  by  analogy  from  legal  formal 
limitations,  namely,  for  a  life  or  lives  in  being,  with  a  remainder 
in  tail  to  unborn  children,  who  cannot  bar  it  till  tweuty-one; 
With  respect  to  the  other  point,  the  shape  of  the  question  must 
be  altered  (c)  before  we  certify  to  the  Lord  Chancellor;  for,  as  it 
stands  now,  we  cannot  take  cognizance  of  the  question  in  a 

(•)  On.  Jug.  690.  (5)  Fid.  £MHtrf  ▼.  Dmniry,  post,  6  Voi  SOT. 

(0  See SMvion  v.  SMmitm,  iUp.  T.  TM.  US. ;  and  Doty.  Brabaii,^. 
4voL 
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Court  of  Law.    But  if  we  were  to  consider  this  as  a  limitation  of        1789. 

real  property,  instead  of  land,  to  be  couTerted  into  money,  this        

may  be  supported  as  a  contmgency  with  a  double  aspect.    And       ^^* 
I  should  have  no  difficulty  in  saying  that,  in  the  event  of  PhUip     BiS^T. 
Dcbin  dying  without  leaving  issue  at  his  death,  the  widow,  if 
she  were  alive,  might  take ;  if  not,  the  second  son,  or  the  daugh- 
ters of  the  devisor. 

AsRHUBST,  J.  and  Grose,  J.— thought  this  was  not  to  be 
distinguished  in  principle  from  the  case  of  Pdh  v.  Brawn. 

The  following  certificate  was  afterwards  sent  to  the  Court  of 
Chancery : 

Having  heard  counsel  on  the  case  above  referred  to  us,  we 
are  of  opinion  that  P.  Dobin  took  an  estate  in  fee-simple  in  the 
premises  above  devised  to  him :  but,  as  PhUip  died  without  issue 
hvmg  at  the  time  of  his  death,  we  are  of  opinion  that  the  further 
disposition  made  by  the  testator  in  that  event  is  good  by  way  of 
executory  devise. 

Kbkyon, 

W.  H.  ASBHURST, 

(a)  N.  Grose. 
W  Mr.  J.  BulUr  was  sitting  for  the  Lord  ChanceUor  wheo  this  case  wai  argoed. 


Clark  against  King  and  Others.  £JJ^\. 

T^HIS   was   an    action   of  replevin    for    taking   cattle    at  A  plea  of  pre- 
\Otmoor,  Oxford.     The  defendants  made  cognizance  as  ToXooiJi 
bailiffs  of  Lord  Abingdon,  whose  soil  and  freehold  Otmoor  was ;  qn«at*te  is 
and  they  justified  Uking  the  cattle  as  doing  damage  on  the  moor.  dfc^Sl^'ghT 
The  plea  in  bar  set  forth  that  long  before,  and  at  the  time  when,  ^  "®* "  "" 
Ifc.  A.  Croke  was  seised  in  his  demesne  as  of  fee  of  and  in  a  ^S  t^Ttte 
certain  messuage  and  150  acres  of  land  with  the  appurtenances^  owncn  of  the 
in  SiuMey,  Buch,  "  And  that  the  said  A.  Croke  and  ail  those  SSfit  (^ 
'*  whose  estote  he  then  had,  and  now  has,  of  and  in  the  said  ^^ST^ 
''  messuage  and  land  with  the  appurtenances,  have  had  and  used, 
"  aiHl  been  accustomed  to  have  and  use,  and  of  right  ought,  ^c. 
^  for  themselves  and  their  farmers  and  tenants,  occupiers  of  the 
''  sttd  messuage  and  land  with  the  appurtenances  for  the  time, 
"  common  of  pasture  on  Oimoor  for  commonable  cattle,  SfcJ* 
The  replication  traversed  the  right  as  suted  in  the  plea  in  bar » 
wd  on  the  trial  the  plaintiflf  had  a  verdict. 

L  2  Lane 
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Lane  now  moved  in  arrest  of  judgment,  because  the  plea  in 
bar  did  not  stale  that  J.  Croke,  and  those  whose  estate  he  had, 
bad  been  immemorially  entitled  to  the  right  of  common :  that  it 
could  not  be  supported  as  a  prescriptive  right,  as  not  being 
claimed  time  out  of  mind;  and  that,  though  the  evidence  might 
prove  the  right  as  laid,  it  could  not  enlarge  it.     But 

Per  Curiam.  Although  this  is  not  accurately  stated,  -yet  at 
any  rate  it  is  suflScient  after  verdict.  It  states  a  right  of  com- 
mon in  all  those  who  have  held  that  estate  :  and  unless  a  pre- 
scriptive right  had  been  proved,  the  plaintiff  could  not  have  ob- 
tained a  verdict.  Rule  refused. 


Saturday^ 
May  2d. 


retract  his  bid- 
ding any  time 
before  the 
liamiiner  is 
down. 


.'     t^^< 


yj./"^  Js 


^  •  Payne  against  Cave. 

A  bidder  at  an  T^HIS  was  an  action  tried  at  the  sittings  after  last  lerm 
auction,  nndcr  X  at  Guildhall  before  Lord  Kenyon,  wherein  the  decla- 
ditioT tiiat^tlie  ration  stated,  that  the  plaintiff,  on  22d  September  17SS,  was  pos- 
hi«h«t  bidder  ^^^^^  ^f  ^  certain  worm-tub,  and  a  pewter  worm  in  the  same, 
sliall  DC  uie  '  11  i_  i_i* 

purchaser,  may  which  were  then  and  there  about  to  be  sold  by  public  auction 

by  one  S.  M.  the  agent  of  the  plaintiff  in  that  behalf;  the  con- 
ditions of  which  sale  were  to  be  the  usual  conditions  of  sale  of 
goods  sold  by  auction,  S^c.  of  all  which  pre;mises  the  defendant 
afterwards,  to  wit,  ^c.  had  notice ;  and  thereupon  the  defend- 
ant in  consideration  that  the  plaintiff,  at  the  special  instance 
and  request  of  the  defendant,  did  then  and  there  undertake  and 
promise  to  peiform  the  conditions  of  the  said,  sale,  to  be  per- 
formed by  the  plaintiff  as  seller,  Sfc,  undertook,  and  then  and 
there  promised  the  plaintiff  to  perform  the  conditions  of  the 
sale,  to  be  performed  on  the  part  of  the  buyer,  S^c.  And  the 
plaintiff  avers  that  the  conditions  of  sale,  herein-after  mentioned, 
are  usual  conditions  of  sale  of  goods  sold  by  auction,  to  wit, 
that  the  highest  bidder  should  be  the  purchaser,  and  should 
deposit  five  shillings  in  the  pound,  and  that  if  the  lot  purchased 
were  not  paid  for  and  taken  away  in  two  days  time,  it  should 
be  put  up  again  and  resold,  6fc.  [stating  all  the  conditions.]  It 
then  stated,  that  the  defendant  became  the  purchaser  of  the  lot 
in  question  for  40/.  and  was*  requested  to  pay  the  usual  deposit, 
'which  he  refused,  8fc.  At  the  trial,  the  phintiff's  counsel 
opened  the  case  thus:— The  goods  were  put  up  in  one  lot  at  an 
auction ;  there  were  several  bidders,  of  whom  tlie  defendant 

was 


^^ 
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was  the  last,  who  bid  40/.;  the  auctioneer  dwelt  on  ,tbe  bid-        1789- 

ding^  on  which  the  defendant  said,  '^  why  do  you  dwell  ?  you         ' 

''  will  not  get  more/'  The  auctioneer  said  that  he  was  informed  againS 
the  worm  weighed  at  least  ISOOcwt.  and  was  worth  more  than  cave. 
40/.  I  the  defendant  then  asked  him  whether  he  would  warrant 
it  to  weigh  so  much^  and  receiving  an  answer  in  the  negative, 
he  then  declared  that  he  would  not  take  it,  and  refused  to  pay 
for  it.  It  was  re-sold  on  a  subsequent  day's  sale  fur  30/.  to  the 
defendant,  against  whom  the  action  was  brought  for  the  differ- 
ence. Lord  Kenyan  being  of  opinion,  on  this  statement  of  the 
case,  that  the  defendant  was  at  liberty  to  withdraw  his  bidding 
any  time  before  the  hammer  was  knocked  down,  nonsuited  the 
plaintiff. 

Walton  now  moved  to  set  aside  the  nonsuit,  on  the  ground  that 
the  bidder  was  bound  by  the  conditions  of  the  sale  to  abide  by 
bis  bidding,  and  could  not  retract.  By  the  act  of  bidding,  he 
acceded  to  those  conditions,  one  of  which  was,  that  the  highest 
bidder  should  be  the  buyer.  The  hammer  is  suspended,  not  for 
the  benefit  of  the  bidder,  or  to  give  him  an  opportunity  of  re- 
penting, but  for  the  benefit  of  the  seller :  in  the  mean  time  the 
,per&on  who  bid  last  is  a  conditional  purchaser,  if  nobody  bids 
more.  Otherwise  it  is  in  the  power  of  any  person  to  injure  the 
vendor,  because  all  the  former  biddings  are  discharged  by  the 
last ;  and,  as  it  happened  in  this  very  instance^  the  goods  may 
thereby  ultimately  be  sold  for  less  than  the  person  who  was  last 
out-bid  would  have  given  for  them.  The  case  of  Simon  v. 
Metivier{a),  which  was  mentioned  at  the  trial,  does  not  apply  ; 
that  turned  on  the  statute  of  Frauds. 

The  Court  thought  the  nonsuit  very  proper.  The  auctioneer 
is  the  agent  of  the  vendor,  and  the  assent  of  both  parties  is  neces- 
sary to  make  the  contract  binding;  that  is  signified  on  the  part 
of  the  seller  by  knocking  down  the  hammer,  which  was  not  done 
here  till  the  defendant  had  retracted.  An  auction  is  not  unaptly 
called  locus  panilentia.  Every  bidding  is  nothing  more  than  an 
offer  on  one  sid6,  which  is  not  binding  on  either  side  till  i^  is 
assented  to.  But  according  to  what  is  now  contended  for,  one 
party  would  be  bound  by  the  offer,  and  the  other  not,  which  can 
never  be  allowed.  ^ 

Rule  refused, 
(a)  3  Burr.  19S1. 

L  3 


150  CASES  IN  EASTER  TERM 

1789, 

Saturda       ^^^  KiNG  agatnst  the  Justices  of  the  North  Riding 
Mayid/  ^  of  Yorkshire. 

Theqnarter  riiHlS  was  a  rule  calling  on  the  defendants  to  shew  cause 
bound  to  re-       ^   ^^1  ^  mandamus  should  not  issuci  directing  them  to  receive, 

ceive,  and  ad-    hear,  and  determine,  an  appeal  of  the  inhabitants  of  th e  township 

joarn  the  hear-    ^e'  r^  m     v  i      t  -  .        -.  .       •         i-        i 

ing  of,  an  ap-    ^^  ^A*^  tieimsteyf  against  an  order  of  two  justices  for  the  re<- 

wdii^f^^*"  moval  of  a  widow  and  four  children    from   the    township  of 

moval  at  the      Strensall  to  Gate  Helmsley,  both  in  the  North  Riding  of  York- 

Aey  tS^k"the*^  ***''^-  '^^^  ^^^^^  ^^  ™"*^®  ^"  *®  *6th  JVotf mJer  last,  and 
appeUantflhad  executed  on  the  28th.  It  appeared  that  the  appellants  attended 
to^l^Vi^*  ^^^  ^®*^  quarter  sessions,  held  on  ISth  January  last,  and  moved 
pared  to  try  it,  the  court  for  leave  to  lodge  the  appeal  and  to  respite  the  hearing 
See  to  Se^re!^  thereof  to  the  then  next  quarter  sessions.  The  following  entry 
spondenu.  .  was  made  by  the  quarter  sessions :  "  Forasmuch  as  it  appears  to 
^  **  this  Court,  that  there  has  been  sufficient  time  since  the  removal 

/^  ^  i5  i4A/it4y       €t  of  ji^g  paupers  for  the  appellants  to  give  notice  and  come  pre- 
^^'^fi'/C'C.         '  '*  pared  to  try  this  appeal  at  this  sessions,  and  no  cause  shewn 
"  why  they  did  not  proceed  accordingly,  it  is  ordered  that  the 
"  motion  for  lodging  the  same,  and  respiting  the  hearing  to  the 
"  next  quarter  sessions,  be  rejected." 

Law,  against  the  rule,  insisted  that  the  motion  at  the  sessions 
was  in  efiect  a  conditional  motion,  to  enter  the  appeal  only  in 
case  the  sessions  would  agree  to  adjourn  it.  The  clause  in  the 
9  Geo^  1.  c.  7.  s.  8.  which  requires  that  the  justices  shall  adjourn 
the  appeal,  unless  reasonable  notice  has  been  given,  was  intro- 
duced in  favour  of  the  respondents ;  but  it  was  not  intended  to 
permit  the  appellants  to  take  advantage  of  their  own  laches  in 
not  giving  reasonable  notice,  or  to  delay  the  hearing  of  the  ap- 
peal to  the  prejudice  of  the  respondents.  Otherwise  it  would  be 
enabling  the  appellants  to  take  advantage  of  their  own  wrong ; 
and  it  would  enlarge  the  time  of  appealing  to  the  second  sessions. 
The  magistrates  at  the  sessions  are  bj  the  express  words  of  the 
sutute  to  judge  of  the  reasonableness  of  the  time  of  notice,  and 
here  they  have  exercised  their  judgment. 

Chambre,  in  support  of  the  rule.  It  was  not  discretionary 
in  the  justices  at  the  sessions  to  permit  the  parties  to  appeal ;  the 
statute  is  compulsory  on  them ;  so  also  is  the  statute  9  Geo.  1. 

compulsory 
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compukory  (a)  as  to  adjooniiDg  the  hearing  if  reasonable  notice 
be  not  given.  This  has  been  so  decided  in  several  cases  (A). 
And  though  it  was  perhaps  irregular  to  make  the  motion  to  re- 
spite the  hearing  before  the  appeal  was  entered,  yet  at  any  rate 
the  justices  were  not  warranted  in  refusing  to  receive  the  ap« 
peal.    But 

The  Court  were  of  opinion  that  the  justices  had  not. acted 
wrong;  for  the  motion  was  in  effect  to  adjourn  the  appeal. 
And  it  was  evidently  the  intention  of  the  parties  not  to  enter 
the  appeal,  unless  the  Court  would  adjourn  it.  The  justices 
are  to  judge  of  the  reasonableness  of  the  time;  and  in  some 
counties  they  establish  a  rule  regulating  the  time  of  notice. 
Here  it  appears  that  the  order  of  removal  was  executed  on  the 
28th  of  Novemberf  so  that  there  was  sufficient  time  for  the 
appellants  to  give  notice,  and  to  come  prepared  to  try  it;  and 
the  justices,  who  are  to  judge  of  this,  thought  so. 

Rule  discharged  (c). 

(a)  9  G.  1.  c.  7.  «.  8.  tays,  **  if  it  shall  appear  to  them  [die  josticet  at  the  set* 
**  sions]  thai  reasonable  tine  of  notice  was  not  given,  then  they  sAe/l  acVonm  the 
**  said  appeal  to  the  next  quarter  sessions,  and  then  and  there  finally  bear  and 
"  determine  the  same." 

(6)  Dougl,  182, 3.     CM,  f 83. 

(c)  Vid.  R,  V.  The  Justices  of  Htrifordahire,  poMt,  504. ;  and  H.  ▼.  the  Justi- 
ces of  DerbyAiref  poit.  4  vol.  488. 


1789. 

The  Kino 

sigrniasf 

The  Jostiees 

of  the  North 

Riding  of 
YoaKiBiaa. 


Read  against  Ann  Brookman. 


Wedneidugf 
May  6th. 


REPLEVIN.    Avowry — stating,  that  one  James  Brookman  A  deed  may  be 
being  seised  in  .fee  of  the  premises,  S(c.  in  March  1607,  j^^ijjg^  md 
by  will  {inter  alia)  devised  them  to  his  wife  for  life,  remainder  acditaii  witii- 
to  his  son  John  Brookman,  and  charged  Uiam  with  an  annuity  of  ^r^g^^^gy^ 
30/.  to  his  son  Thomas  Brookman,  with  power  of  distress.    The   s  h.  bIL  259* 
defendant  deduced  her  title  under  a  settlement  made  in  1757,    jEaltJw.] 
upon  her  marriage  with  Thomas  Brookman,  since  deceased,  and 
acknowledged  the  taking  as  a  distress  for  arrears  of  the  annuity.     /^  a,/4r>7 1  o 
To  this  avowry  there  were  several  pleas  in  bar ;   but  idait  [.  O.A  V    ' 
fourth  was  the  only  one  upon  which  any  question  arose ;  and 
that  stated,  that  '*  T.  Brookman  in  his  lifetime,  and  before  the 
«  making  of  the  indenture  in  1757,  by  his  certain  deed  of  release 
<'  then  and  there  made,  and  sealed  with  his  seal,  and  which  said 
'*  deed  is  lost  anddestrojfed  by  time  and  accident,  for  the  consider- 
**  ations  therein  mentioned,  did  release,  acquit,  and  discharge  the 
**  said  John  Brookman,  his  heirs  and  assigns  for  ever,  of  and  from 


L4 
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1789.        "  the  payment  of  the  said  annuity  or  yearly  rent,*  ^c.    To  this 

there  was  a  demurrer,   alleging  for  cause  that   the   plaintiff 

arlhut  ^^^  "®*  brought  the  &aid  supposed  deed  of  release  into  Court;- 
BaooKMAWt  and  because  the  defendant,  in  the  manner  the  supposed  deed  of 
release  is  above  pleaded,  cannot  have  oyer  of  it,  so'  that  she 
might  knovir  whether  it  is  or  is  not  the  deed  of  T,  Brookman  ; 
and  because  it  does  not  appear  by  the  plea  whether  the  supposed 
deed  of  release  is  actually  destroyed,  or  whether  it  doth  not  still 
exist,  and  is  only  lost  or  mislaid. 

Gibbs,  in  support  of  the  demurrer,  insisted  that  the  plea  in  bar 
was  bad  for  want  of  a  profert.  The  general  rule  appears  from  < 
Co.  Litt.  35.  b.  and  10  Co.  9t.  a.  to  be  that  a  person  who  pleads 
a  deed  from  which  he  claims  benefit  shall  bring  it  iiito  court ; 
and  the  reasons  given  are  that  the  Court  may  see  that  the  words 
be  sufficient  in  law ;  that  the  deed  be  not  razed  or  interlined  in 
material  places ;  and  whether  it  be  made  on  any  condition,  or 
with  power  of  revocation.  The  only  two  allowed  exceptions 
are  either  where  the  deed  has  been  pleaded  in  some  other  court, 
where  it  remains  and  may  be  resorted  to ;  or  where  it  is  in  the 
possession  of  the  adverse  party.  Wymark's  case,  5  Co.  74.  b,  75.  a. 
Now  that  which  is  set  up  as  an  excuse  here  does  not  fall  within 
either  of  those  exceptions ;  and  if  such  a  plea  could  be  support- 
ed, all  the  inconveniences  suggested  by  Lord  Coke  in  heyfieliTs 
case  would  ensue.  He'seems  indeed  to  allow  that  in  the  case  of 
a  loss  by  fire,  which  is  an  extreme  necessity,  the  nor.-production 
of  the  deed  might  be  sufficiently  accounted  for  before  a  jury  on 
the  general  issue :  but  he  addd  that  in  such  case  in  pleading  the' 
party  ought  to  shew  forth  the  deed  to  the  Court,  otherwise  his 
plea  will  be  insufficient.  And  even  admitting  that  to  be  a 
sufficient  excuse,  it  is  a  stronger  case  than  the  present,  which 
is  pleaded  too  generally;  for  it  is  only  stated  that  the  deed 
was  lost  by  time  and  accident;  whereas  at  any  rate  the  manner  of 
the  loss  should  also  have  been  shewn  to  the  Court,  that  they 
might  judge  whether  it  was  sufficient  to  take  the  case  out  of  the 
general  rule.  If  this  pleading  be  sufficient,  no  case  can  exist 
where  the  deed  being  missing  it  would  be  a  sufficient  excuse 
for  the  non-production  of  it,  unless  the  other  party  could  prove 
that  his  adversary  himself  had  destroyed  it:  and  in  no  qase 
would  a  deed  be  forth-coming,  where  it  contained  any  condi- 
tion or  power  of  revocation.  Subsequent  cases  have  also  re- 
cognized the  general  rule  above  mentioned  by  Lord  Cohe^  par- 
ticularly 
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ticularly  those  of  Soresby  v.  Sparrow  (a),  and  Whitfield  v.  FauS'        1789* 

set  (b) ;  ill  the  latter  of  which,  Lord  Hardwkke  was  clearly  of        

opinion  that  such  a  plea  could  not  be  supported :  and  he  said  that        m£ui 
there  was  no  book  case,  printed  entry,   or  even  modern  autho«    Brookman. 
rity,  where  that. had  been  established  to  be  good  pleading.     Be- 
sides, the  very  practice  of  applying  to  the  Court  of  Chancery 
for  relief  in  such  cases  is  a  strong  corroborating  argument  to 
shew  that  it  cannot  be  pleaded  at  law  without  profert. 

Chambre,  contri.  By  law  a  deed  may  be  presumed  in  many 
cases,  which  has  certainly  no  existence  in  fact  at  the  time :  and 
if  the  law  will  acknowledge  a  title  founded  on  such  a  presump- 
tion, it  will  not  require  an  impossibility,  viz.  the  production 
of  the  deed  to  the  Court.  The  general  rule,  requiring  pro* 
fert  of  a  deed  pleaded,  cannot  be  debied ;  but  there  are  excep- 
tions to  that  rule  which  arise  from  necessity.  One  of  the  al- 
lowed exceptions  is  where  a  deed  has  been  pleaded  and  remains 
in  another  court ;  and  the  reas<)n  given  is,  not  because  it  may  be 
resorted  to  there,  but,  because  lex  non  cogit  ad  impossibilia  ; 
which  applies  equally  to  the  present  case.  Another  exception 
is  where  the  deed  is  in  the  hands  of  the  opposite  party,  or  is 
destroyed  by  him  :  this  latter  was  decided  in  the  case  of  Tott^ 
V.  Nesbit'Jjc) ;  there  application  was  made  to  the  Court  to  dis- 
pense 

(a)  3  Stra,  1186.  ^To^tf— This  appears  to  have  been  the  opinion  of  the  whole 
Conrt  in  the  printed  ret>ort  here  referred  to :  bat  in  a  MSS.  note  of  Mr.  Shap- 
leigh\  Lord  Ch.  J,Leeh  made  to  say,  *^The  only  thing  thai  can  be  done  18  by  help- 
**  ing^  the  plaintiff  in  hi$  manner  <^  declaring  ;  but  as  this  declaration  is  at  present  [^  £ast.  585.J 
''  [ni?.  where  the  pUintiff  had  made  a  prqferl  of  the  deedj  I  am  in  great  donbt 
"  whether  it  is  in  the  power  of  the  Court  to  deny  this  oyer  which  the  defendant 
"  had  a  right  to.**  In  the  same  note  indeed  Wright  J.  says,  ^  the  plaintiff  could 
'<  declare  without  a  prqfert,"  And  these  were  the  only  two  judges  ^ho  delivered 
any  opinion.  (6)  1  Vez.  387. 

(e)  Totty  V.  NitbUt.    Tr.  «4.  Geo.  S.  B.  R. 

Peckhtfm  moved  for  a  mk  to  shew  cause  why  the  defendant  sliould  not  wave 
his  demand  of  oyer  and  plead.  This  was  an  action  on  a  bond.  The  plaintiff  had  be- 
fore  filed  a  bill  in  the  Exchequer  for  a  discovery,  and  the  defendant  in  his  an- 
swer admitted  tliat  he  had  executed  snch  a  bond,  and  that  he  had  destroyed  it 

BuUer,  J.— Yon  have  declared  with  a  proArl;  and  after  that  the  Conrt  cannot 
say  that  the  defendant  shall  not  hav6  oyer.  You  should  have  declared  that  the 
bond  was  destroyed,  and  then  it  would  have  appeared  on  the  record  that  tlie  de- 
fendant was  not  entitled  to  oyer.  All  we  can  do  for  you  is  to  order  that  the  pro- 
duction of  a  copy  shall  be  oyer. 

But  the  pUintiff  having  no  copy  of  the  bond,  and  only  the  substance  of  it 
being  stated  in  the  bill  in  the  Exchequer,  Peckham  obtained  a  rule  to  shew 
cause  why  the  declaration  should  not  be  amended: 

Matisok  o.  AtKiNSoii.     £.  27  G.  5.  B,  R. 

A  rule  had  been  obtained  to  shew  canse  why  giving  oyer  of  a  copy  of  the  bond 
shoold  not  be  deemed  goodcompliance  with  the  defendant's  demand  of  oy«rof  the 
bond.  Hiefiicts  which  induced  this  role  were  these,  several  actions  having  been 
depending  between  these  parties  they  wcierefenred  t»  aaarbitntorwhoawarded 

thai 
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1789.  pense  with  oyer  after  the  party  bad  pleaded  the  deed  with  |?r(^- 
^^  fart ;  l^ut  the  Court  said  that  the  motion  was  shaped  wrongly, 
$igmiui  for  the  deed  ought  to  have  been  pleaded  according  to  the  fact 
BmMxMAff.  Qf  iijg  ^^^^^  witliout  profert  i  and  they  gave  leave  to  amend 
accordingly.  Neither  does  the  law  require  profert  to  be  made 
where  it  would  be  manifestly  inconvenient,  as  where  a  stranger 
to  a  deed  pleads  it.  10  Co.  93.  6.  No  case  has  expressly  decided 
the  present  question:  the  only  authority  on  that  head  is  Lq/fiel^n 
case  (a) ;  t^ut  that  was  not  the  principal  point  in  the  case,  and  it 
is  not  noticed  by  any  other  cotemporary  reporter ;  and  is  proba- 
bly only  Lord  CoAe'«  own  reasoning,  which  too  is  contradicted  by 
himself  in  another  part,  where  he  says  that  the  jury  may  find 
the  deed  without  its  being  produced  to  them  in  evidence.  Now 
it  is  a  general  rule  that,  though  in  some  cases  special  matter 
may  be  given  in  evidence  under  the  general  issue,  yet  only 
such  matters  can  be  given  in  evidence,  as  in  other  forms  of  action 
might  be  put  upon  the- record.  Otherwise  this  absurdity  would 
follow,  that  if  trespass  were  brought  against  the  owne:  of  a  lease- 
hold estate,  who  claimed  a  right  of  way,  for  exercising  that  right, 
as  he  must  justify  under  deeds,  some  of  which  might  be  lost, 
judgment  must  be  given  against  him :  whereas  if  the  same  per- 
son were  to  bring  an  action  on  the  case  for  obstructing  that  way, 
those  deeds  which  were  lost  might  be  presumed  from  uninter- 
mpted  enjoy menty  and  he  would  be  entided  to  recover  damages. 

that  the  bond  in  qoestion  flbonld  l>e  delivered  up  to  the  defendant  to  be  cancel* 
led.  The  bond  was  accordinglj  delivered  up,  and  cancelled,  the  plaintiffs  attor« 
ney  keeping  only  a  copy :  and  the  award  was  afterwards  set  aside  for  partiality. 
I  LawHdei  now  shewed  caose,  and  observed  that  the  plaintiff  had  mistaken  his 

remedy,  and  that  the  effect  of  this  motion,  if  it  were  granted,  would  be  error 
upon  the  record,  if  the  defendant  were  to  plead  that  oy<r  of  the  copy  only  had 
been  granted  by  mle  of  Conrt,  which  woold  be  equivalent  to  denial  of  oyer.  There 
are  varions  ways  in  which  the  plaintiff  might  have  proceeded ;  he  might  have  ap- 
plied to  the  Court  to  have  the  bond  itself  delivered  up ;  he  might  have  obtained 
relief  in  equity ;  he  mig^t  have  declared  upon  the  bond  as  being  in  possession  of 
the  defendant ;  or  he  might  have  stated  tiie  fact  on  the  record  with  respect  to 
cancelling  the  bond.  But,  as  he  has  chosen  to  make  a  pn^feri  in  Court,  oyer  of 
the  bond  on  which  he  has  declared  cannot  be  dispensed  with.  There  is  no  in* 
stance  of  such  a  rule  having  been  granted,  but  there  are  several  in  which  it  has 
been  refused,  l  Mod,  266;  2  Stra.  1 186.  1  fVila,  16.  S.  C. 

«S.  HcywMd  in  rapport  of  the  rule  cited  Stnmd.  9.  and  Totty  ▼.  NeibUt^  TV. 
t4  G.  5.  B.  Jl.  to  shew  that  the  present  application  was  not  unprecedented. 

AMmnt^  J.*->I  do  not  say  that  this  Court  cannot  in  any  instance  grant  snch 
an  application  as  the  present ;  but  tide  better  way  will  be  for  the  plaintiff  to 
amend  his  declaration,  and  state  the  cireomstaaces  to  excuse  the  frqfert,  A» 
'  there  is  aoother  way  open,  there  is  no  rearan  why  it  should  not  be  taken.  And 
aftarwanb  the  Court  granted  a  rule  to  shew  cause  why  the  bond  should  not  be 
delivered  vp,  aad  why  the  defendant  ahookl  aotpay  the  cosU  of  both  the  ap. 
plicatioDs ;  becaasoi  on  the  award  being  set  asidei  the  defeadant  ought  to  have 
letaraed  the  bond.  («)  10C».9S.o. 

So 
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So  that  the  same  person,  on  the  same  question  of  right,  ascer«        1789. 

tained  b;  the  same  medium  of  proof,  must  necessarily  fail  in  the        

eharacter  of  a  defendant,  though  he  would  be  entitled  to  sue*  ^^^ 
ceed  in  that  of  a  plaintiff.  The  doctrine  contended  for  by  the  Bkookmax. 
defendant  is  strongly  confirmed  by  all  the  precedents  of  plead- 
ing in  modem  times  (a),  though  there  are  no  printed  precedents 
to  that  effect  in  the  old  books.  The  case  of  Soresby  v.  Sparrowifi) 
does  not  affect  the  present  question ;  for  there  the  party  had 
made  ^profert  of  the  deed,  after  which  the  Court  said,  they 
could  not  dispense  with  over.  In  Bidle  v.  Beard  (c),  where  it 
was  objected  that  an  advowson  did  not  pass  by  the  king's  grant 
of  a  manor  cum  pertinentibuSf  it  appearing  that  there  had  been 
an  ancient  possession  in  the  grantee  and  those  who  claimed  under 
him,  the  Court  said  that  they  would  intend  in  respect  of  the 
ancient  and  continual  possession  that  there  was  a  lawful  grant  of 
the  king:  for  records,  and  letters  patent,  and  other  writings, 
either  consume,  or  are  lost  or  embezzled ;  and  God  forbid  that 
ancient  grants  and  acts  should  be  drawn  m  question,  although 
they  cannot  be  shewn,  which  at  first  were  necessary  to  the  per- 
fection of  the  thing.  Then  it  is  objected,  that  the  manner  in 
which  this  deed  was  lost  is  not  set  forth ;  but  that  was  impossible, 
because  it  was  not  known  to  the  party.  And  as  to  the  possibi- 
lity of  fraud  by  the  party  himself  destroying  the  deed,  that  is 
answered  by  saying  that  his  adversary  may  have  a  discovery  in* 
equity :  but  the  Court  are  not  called  upon  now  to  determine  by 
what  sort  of  evidence  the  plea  may  be  supported,  but  whether 
any  evidence  is  sufficient. 

GibbSf  in  reply.  It  being  admitted  that  there  is  no  express 
authority  upon  the  point,  it  is  more  fit  that  this  case  should  be 
determined  upon  the  several  dicta  which  have  been  mentioned, 
than  upon  any  modem  practice  in  pleading  which  has  crept  in  . 
iub  silentio.  It  is  clear  that  the  law  was  otherwise  understood 
from  the  time  of  Lord  Coke  down  to  that  of  Lord  Hardwicke. 
And  as  to  the  absurdity  which  has  been  pointed  out,  of  allowing 
evidence  to  be  given  of  a  lost  deed  on  the  general  issue  before  a 
jiiry,  and  not  allowing  it  to  be  pleaded ;  tKe  same  inconsistency 
existed  in  Lord  Cofte's  time,  and  has  ever  been  considered  as  such^ 
without  thereby  shaking  the  law. 

Lord  Kbnyon,  Ch.  J^ — ^The  question^  which  is  raised  by  thia 
demurrer,  must  be  admitted  on  all  hands  to  be  iaier  apiceijuritm 

(a)  iVofo,  It  was  admitted,  both  ea  tbe  Bcabi  sad  at  the  Bar,  tbat  iacli  had 
been  the  modem  practice  for  nuqrye«n  past.   (]k)%8tr.tt96.   (OlsAgkS. 

If 
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1789.  if  the  objection  could  prevail  it  would  be,  not  because  it  is  built 
-^— -  on  grounds  of  reason,  but  because  ita  lex  scripta  est.  And  then, 
^^^  however  unreasonable  we  might  think  it,  we  should  not  be  war- 
BaooKMAir,  ranted  in  trampling  on  a  series  of  decided  cases  to  overturn  it. 
But  it  does  seem  to  militate  against  every  idea  of  reason  and  jus- 
tice to  say  that,  because  deeds,  which  are  in  their  nature  perish- 
able; cannot  always  be  preserved,  a  party  who  is  to  derive  a  bene- 
fit or  title  under  them  shall  be  bereaved  of  that  title  in  the  event 
of  their  bemg  lost.  The  question  tlien  is,  whether  a  person, 
who  claims  a  benefit  under  a  release,  shall  be  permitted  to  allege 
in  pleading  that  such  a  deed  existed,  after  it  is  lost.  There  is  no 
doubt  but  that  on  the  trial  of  a  cause,  depending  on  the  fact  of 
existence  of  such  a  deed,  every  proper  suspicion  w»ll  be  enter- 
tained. A  mere  excuse  hatched  for  the  purpose  will  not  be  con- 
sidered a  sufficient  apology  for  not  producing  the  deed,  nor  in- 
deed any  excuse  but  such  as  the  urgency  and  justice  of  the  case 
will  warrant.  In  the  argument  one  position  was  laid  down  by 
the  defendant's  cpunsel  broader  than  the  law  will  admit,  namely, 
that  in  all  cases,  except  two,  wherever  a  party  claims  under  n 
deed  in  the  course  of  pleading,  he  must  bring  it  into  Court. 
But  that  is  not  so ;  it  is  not  necessary  in  the  case  of  conveyances 
operating  under  the  statute  of  Uses ;  and  yet  those  conveyances 
affect  more  than  99  parts  out  of  an  100  of  the  real  property  of 
this  country.  •  So  in  another  species  of  conveyance,  by  feoff- 
ment :  though  the  statute  of  Frauds  requires  that  livery  shall  be 
accompanied  by  an  instrument  in  writing,  there  the  parly  is  not 
bound  to  make  tLprofert  o(  the  deed  ;  though  it  is  necessary  in 
evidence  to  shew  it,  or  something  in  lieu  of  it.  It  was  said  in 
the  argument  that  the  strict  rule  would  not  be  attended  with 
hardship,  as  the  party  had  a  remedy  in  a  Court  of  Equity.  Now 
it  is  not  a  very  pleasant  thing  for  a  Court  of  Law  to  say,  that  they 
cannot  administer  justice  on  tegal  titles  because  they  are  fettered 
with  certain  forms.  But  suppose  such  an  application  were  made 
to  a  Court  of  Equity  in  order  to  get  rid  of  the  profert  of  a  deed, 
that  Court  would  enjoin  the  party  not  to  take  advantage  of  the 
Don-production  of  it :  but  still,  if  the  fact  of  the  release  having 
existed  were  controverted,  it  would  be  sent  back  again  to  a  Court 
,■  of  Ijiw  to  ascertain  that  fact.  Of  all  the  authorities  which  have 
been  cited,  1  did  not  feel  the  weight  of  any  of  them  except  that 
before  Lord  Hardwicke,  who  was  certainly  a  great  judge  both  in 
law  and  equity.  But  although  I  always^look  back  to  his  autho- 
rity with  the  greatest  respect^  yet  I  cannot  but  observe  that  in 

this 
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this  case  be  only  intimated  his  doubts,  but  did  not  give  his  ju« 
dicial  opinion  :  he  stated  the  question  to  be  then  floating  sub 
judice  in  a  Court  of  Law ;  and  therefore  he  said  he  would  relieve 
the  party  in  equity  because  it  was  doubtful  whether  the  law 
would  relieve  him  or  not.     And  there  are  many  other  cases  in 
which  that  Court  holds  the  same  doctrine,  as  in  the  case  of  pro- 
ceedings to  recover  legal  demands  against  executors  or  admini* 
strators:  there,  if  a  Court  of  Law  cannot  procure  a  discovery  of 
asseUy  a  Court  of  Equity  will  see  justice  done,  and  yet  it  is  clear 
that  a  Court  of  Law  might  proceed  on  the  same  subject  matter ; 
therefore  it  is  not  to  be  inferred  from  a  Court  of  Equity  interfer- 
ing that  itis  not  a  /e/ra/demand.    It  seemed  to  be  almost,  though 
not  quite,  admitted  in  the  course  of  the  argument,  that  in  cases 
of  extreme  necessity,  as  where  all  a  person's  deeds  were  lost,  the 
production  of  a  deed  might  be  dispensed  with :  if  so,  it  is  giving 
op  the  whole  question.     For  what  is^extreme  necessity,  if  (hie 
be  not  such  where  the  deed  is  lost  ?  since  no  human  prudence  can 
render  deeds  exbting  for  ever.    1  should  have  been  glad  to  have 
found  one  direct  authority  on  this  point  in  later  times,  though 
I  have  not  heard  any  answer  to  the  case  of  Totty  v.  Nesbiit. 
What  was  aaid  by  the  plaintiff's  counsel,  respecting  the  case  of  a 
right  of  way,  reminds  me  of  a  conversation  which  I  had  with 
the  late  Mr.  J.  YateSf^t  Hereford  Assizes,  on  a  case  of  Xeyntfrv. 
Summerf  (a),  which  waa  an  action  upon  the  case  for  obstructing 
a  way:  it  appeared  that  on  the  trial  there  had  been  an  ab« 
solute  extinguishment  of  the  right  of  way  some  years  back,  by 
tlie  unity  of  possession  of  the  way  and  of  the  land  through  which 
the  way  led :  but  Yates,  J.  directed  the  jury  to  presume  a  grant 
from  a  possession  of  nearly  SO  years.    And  to,  a  question  put  by 
me  to  that  Judge,  how  the  plaintiff  could  have  pleaded  that 
matter  to  an  action  of  trespass  brought  against  him,  he  answered, 
that  he  might  plead .  a  non-existing  grant.    That  was  his  opi- 
nion, and  it  is  warranted  by  practice.    For  it  is  allowed  that 
there  are  a  variety  of  precedents  to  that  effect,  which  would 
.have  compelled  me  in  a  case  of  such  n^essity  to  say  that  that, 
which  was  supposed  to  be  the  old  law,  was  founded  on  a  misteke, 
and  that  the  law  of  the  country  has  in  modern  times  been  better 
adapted  to  general  convenience.  I  remember  hearing  a  demurrer 
attempted  to  be  argued  in  this  court,  because  the  names  of  J. 
Doe  and  R.  Roe  were  not  added  to  the  declaration  as  pledges  to 
prosecute ;  in  support  of  which  it  was  said  that  in  all  the  old 

books 


1789. 
Read 

BROOKMAir.' 
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Rbad 


1789.       books  of  entries  there  v(bb  do  precedent. to  be  found  without 

them :  hot  the  Court  over*ruIed  the  demurrer,  saying  that  it 

ceased  to  be  law  when  pledges  ceased  to  be. matter  of  substance. 

Brookmav.    For  these  reasons  I  am  of  opinion  jjiat  the  demurrer  cannot  be 

supported. 

AsHHURST,  J. — If  this  demurrer  had  been  warranted  by  a 
long  series  of  precedents,  I  should  have  held  myself  bound  by 
them:  but  that  is  not  the  case,  and  the  sense  and  reason  of  the 
thing,  together  with  the  established  practice  in  modern  times, 
militate  strongly  against  it.     It  is  admitted  that  deeds  and 
grants  may  be  presumed  from  usage,  where  they  are  necessary  to 
the  completion  of  the  party's  title.    And  I  believe  it  has  been 
held,  on  a  question  respecting  a  right  of  advowsoo,  that  after  a 
long  series  of  presentations  even  a  grant  from  the  Crown  may 
be  presumed  ;  and  that  is  the  strongest  instance  of  a  presump- 
tion, because  all  the  grants  from  the  Crown  are  matters  of  re- 
cord.    And  this  may  have  come  before  the  court  on  the  plead- 
ings, because  in  quart  impedit  tMr^  is  no  general  issue.    The 
question  must  be  brought  before  the  cobrt  in  some  mode  allow, 
ed ;  and  if  the  party  cannot  plead  a  grant  from  the  Crown  with 
out  a  profert,  and  the  grant  is  lost,  his  title  would  be  also  lost : 
therefore  ex  necessitate  he  must  plead  it  as  a  non-existing  grant, 
and  that  it  is  lost  by  time.     No  case  has  expressly  determined 
that  this  demurrer  can  be  supported ;  and  Dr.  Leji/ield'B  case 
rather  leaves  an  opening  for  a  contrary  determination.     It  says 
that, where  a  man's  deeds  and  muniments  are  lost  by  fire,  profert 
of  the  deed  pleaded  may  be  dispensed  with  :  the  case  of  fire  is 
only  put  by  way  of  instance :  for  if  the  deed  be  destroyed  by 
any  oth^  accident,  it  falls  within  the  same  reason.     And  that 
brings  it  to  a  matter  of  fact  before  the  jury,  whether  there  be 
'  or  be  not  suflScient  evidence  that  the  deed  did  exist  f    The  ad- 
verse party  may  bring  the  matter  into  question  by  pleading 
either  that  it  is  not  his  deed,  or  that  it  is  not  lost ;  and  the  party 
pleading  it  must  give  evidence  to  support  his  allegation  that  the 
deed  is  destroyed  by  tune  and  accident.    Therefore  no  incon- 
venience can  arise  from  this  determination;  whereas  infinite 
hardship  and  inconvenience  would  ensue  from  a  contrary  deci- 
sion.   With  regard  to  the  case  in  Fezey,  Lord  Uardwicke  did  not 
expressly  determine  this  point. 

BuLLER,  J. — For  these  last  two  hundred  years  it  has  been 
considered  as  clear  law  that  grants,  letter^  patent,  and  records, 
may  be  presumed  from  length  of  time.  It  is  so  laid  down  ia 
Lord  Cok^B  time^  1£  Rq^.  5.  as  undoubted  law  at  that  time  ; 

and 
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and  in  modern  times  it  has  been  adopted  in  its  fullest  extent. 
The  UByoTofKingston^upon-HuUr.  HomerfCawp.  102.  Powell 
▼.  MHbanke,  ante  1  voL  399  n.  and  the  Xing*  v.  the  Archbishop 
of  Canterbury  (a) ;  where  Lee  Ch.  J.  said,  here  is  an  uninter- 
rupted usage  since  1278,  and  there  cannot  be  a  stronger  pre- 
sumption  of  a  grant.  So  in  Hasselden  v«  Bradney{jb),  a  jury 
may  find  a  recovery  on  presumption.  So  that  there  never  ap« 
pears  to  have  been  any  doubt  on  this  point :  and  if  we  were  to 
stop  here,  it  goes  the  full  length  of  deciding  the  present  question. 
For  it  would  be  a  strange  contradiction  to  say  that  the  law  al* 
lows  a  right,  and  yet  precludes  the  party  from  taking  the  be- 
nefit of  it.  Pleading  is  the  formal  mode  of  alleging  that  on 
the  record  which  would  be  the  support  or  defence  of  the  party 
on  evidence.  Now  the  law  has  said  that  a  grant  may  be  pre- 
sumed from  length  of  usage :  then  if  a  party  were  permitted 
to  give  evidence  on  the  general  issue  in  support  of  that  presump- 
tion, and  were  refused  the  liberty  to  plead  it,  where  pleading  is 
necessary,  it  would  be  the  grossest  contradiction.  Whether  the 
evidence  in  each  particular  case  is  a  sufficient  foundation  for 
such  a  presumption  is  a  question  that  does  not  arise  upon  plead- 
ing, but  upon  the  trial  of  the  issue  afterwards.  And  in  some 
cases  a  rule  has  been  laid  down  respecting  the  length  of  time 
which  shall  be  sufficient  to  raise  a  presumption.  As  in  the  case 
of  Darwin  s  Upton  {c),  where  twenty  years  quiet  and  uninter- 
rupted possession  of  ancient  Tq^hts  wu  deemed  a  sufficient 
ground  from  which  the  jury  might  presume  a  grant.  I  am 
clearly  therefore  of  opinion  that  the  same  rule  must  prevail  wbe« 
ther  the  defence  be  set  up  on  the  plea  of  the  general  issue  or  on 
a  special  plea :  and  none  of  the  authorities  which  have  been 
cited  impeach  this  doctrine.  This  case  has  been  very  ingeni- 
ously argued  by  the  defendant's  counsel :  but  I  differ  from  him 
in  the  conclusion  which  he  draws  from  what  is  said  in  Doctor 
Jjeyfield'^  case.  Two  exceptions  to  the  general  rule  are  there 
mentioned,  that  a  deed  cannot  be  pleaded  without  a  profert ; 
from  whence  he  infers  that  no  other  exception  can  be  allowed. 
But  that  is  not  so ;  for  the  rule  laid  down  by  Lord  Coie  extends 
to  all  cases  of  extreme  necessity ;  those  which  be  mentions  are 
only  put  as  instances ;  and  wherever  a  similar  necessity  exists, 
the  same  rule  holds.    And  with  respect  to  the  case  in  Tezey,  it 

(a)  TV.ll  ^It  6M.t. B.R.  (»)  TV.  4G<».S.  C.B. 

(«)  ^wA.  26  Gm.  S.B.H.  on  a  motion  ior  a  new  trial.   Seea]M>  OnvaMv. 
L^ft,«]il«SvoLS70. 
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1789*  is  not  an  authority  against  this  pleading.  Lord  Hardwicke  be« 
'■■  gin8  with  sayingy  that  the  loss  of  a  deed  is  not  in  all  cases  a 
against  ground  for  an  application  to  equity  for  relief:  and  then  he  says 
BttooKMAw.  **  Courts  of  Law  admit  evidence  of  the  loss  of  a  deed,  proving 
''  the  existence  of  it,  dnd  the  contents,  just  as  a  Court  of  Equity 
'^  does/'  That  then  is  an  admission  of  this  doctrine.  Besides 
it  is  to  be  remembered  that  the  question  in  that  case  was,  whe- 
ther relief  should  be  given  in  equity,  and  therefore  every  thing 
which  passed  there  must  be  understood  as  referable  to  that. 
Lord  Hardwicke  was  merely  assigning  his  reasons  for  not  turning 
the  party  round  to  seek  his  remedy  in  another  court ;  and  if  the 
question  were  only  doubtful,  that  was  sufficient  to  retain  it  iu 
a  Court  of  Equity.  And  as  to  his  observation,  respecting 
Lord  King*8  having  said  that,  if  a  person  pleaded  a  deed  with  a 
profert,  he  would  give  relief  on  motion  on  an  affidavit  of  its  be- 
ing lost,  that  "  he  could  not  conceive  what  Lord  King  meant 
*^  by  it,  for  that  would  be  a  plain  error  on  the  record  ;^  with 
great  deference  I  think  that  Lord  Hardwicke  mistook  the  mat- 
ter, by  not  considering  the  mode  in  which  the  Courts  of  Law 
give  relief:  for  we  have  in  many  instances  dispensed  with  the 
necessity  of  giving  oyer^  as  where  an  original  lease  is  lost,  and 
an  application  is  riiade  that  a  copy  of  the  counterpart  may  be 
good  oifer ;  and  if  it  be  once  ordered  that  a  copy  be  deemed  a 
compliance  with  the  rule  demanding  oyer,  no  error  can  appear 
on  the  record,  because  it  does  not  there  appear  whether  the 
oyer  was  given  from  the  original  deed  or  a  copy.  Then  it  was 
said,  that  the  plaintiff  was  not  without  remedy,  for  that  a 
Court  of  Equity  would  give  him  relief.  But  that  argument 
is  no  answer  in  a  Court  of  Law.  We  are  not  to  consider  what  a 
Court  of  Equity  in  the  plenitude  of  its  power  may  do :  the 
question  here  is,  whether  in  a  Court  of  Law  a  party  may  not 
avail  himself  by  pleading  a  deed  of  long  standing  which  is  lost. 
No  authority  is  against  this  mode  of  pleading :  but  on  the 
contrary  it  has  the  sanction  of  modern  practice,  which  in  a  case 
like  this  has  great  weight.  And  this  does  not  admit  of  the  an- 
swer which  was  given  at  the  bar,  that  this  was  only  the  result 
of  speculations  of  gentlemen  of  the  profession  in  their  private 
chambers  on  what  might  be  done  :  for  the  pleadings  are  always 
entered  on  the  record,  and  copies  are  delivered  to  the  adverse 
parties,  who  are  ever  ready  to  take  advantage  of  any  defect. 
Now  if  this  form  of  pleading  has  obtained  for  so  many  years, 
and  no  objection  has  ever  been  made  to  it,  it  is  a  strong  argu- 
ment 
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Bient  to  shew  what  the  law  is ;  for  pleadings  are  always  evidence        1789- 
of  the  law.     But  even  without  this  argument,  if  a  deed  may  be 
presumed  by  a  jury  from  length  of  usage,  it  follows  from  neces-        offainst 
Biiy  that  this  plea  ought  to  be  allowed.  Brodkman. 

Grose,  J. — As  my  brothers  have  given  so  strong  an  opinion 
upon  this  question,  I  cannot,  without  great  and  serious  diffi- 
dence, hint  a  doubt  on  it :  but  it  is  my  duty  to  exercise  my  own 
judgment,  and  to  give  my  opinion  such  as  I  have  formed  it^  not 
being  convinced  by  any  of  the  arguments  of  the  Court.  The 
question  is  whether  a  party,  claiming  under  a  deed,  is  not  bound 
to  make  ^prqfert  of  it  in  pleading.  1  entirely  agree  with  what 
was  said  by  my  brother  Jshhurst,  that,  if  this  point  has  been 
settled  by  a  long  series  of  authorities,  we  must  be  bound  by  them  : 
and  1  cannot  help  thinking  that  a  long  series  of  authorities  has 
been  produced  to  prove  tliat,  in  pleading,  a  party  who  wishes  to 
avail  himself  of  a  deed  must  make  a  profert  of  it.  And  in  addition 
to  the  authorities  cited  are  other  passages  in  Brakes  Abridgement ; 
«  jUonsiran9  de  Fails**  pi  137.  "  Oyer  de  Records  if  de  FaitSy* 
pi.  15.  In  looking  into  Doctor  Lejifield^scvise  there  can  be  no  doubt 
about  the  opinion  which  Lord  Coke  entertained  of  the  law  as  it 
then  stopd  and  long  before.  He  makes  the  distinction  between  a 
deed  which  is  pleaded^  and  one  which  may  be  presumed  in  evi* 
dence  on  the  general  issue :  and  this  difference  is  recognized  in 
other  cases.  Lord  Coke  thought  that  in  all  cases,  except  two,  a 
deed  must  be  pleaded  with  a  profert.  There  is  also  another 
aathorhy  to  this  effect  in  1  Mod.  266.  recognized  in  the  case  in 
Strange.  It  may  be  said  in  answer  to  the  last  case  that  the  deed 
was  pleaded  with  a  profert,  and  therefore  oyer  could  not  be  dis- 
pensed with :  but  the  judgment  and  reasoning  clearly  shew  that 
the  deed  could  not  be  pleaded  without  a  profert*  Then  fol- 
lowed the  case  in  f^esey,  where  Lord  Ilardwicke  was  of  opinion 
that  in  a  court  of  law  profert  of  a  deed  pleaded  was  necessary. 
Therefore  frofti  the  time  of  the  year  books,  cited  in  Broke,  to 
that  of  Lord  Hardwicke,  there  is  an  uniform  current  of  autho- 
'  rities  that  where  a  party  pleads  a  deed  he  must  produce  it.  To 
be  sure  if  there  were  any  authorities  the  odier  way  to  shew  that 
those  which  I  have  mentioned  are  founded  on  inconvenience 
and  error,  I  should  be  glad  to  lean  that  way :  but  no  one  au- 
thority of  that  sort  has  been  produced ;  and  without  such  an 
authority  I  cannot  say  that  those  authorities  shall  not  avail,  or 
that  1  can  alter  the  law.  As  to  the  modern  precedents  which 
have  been  mentioned,  I  cannot  decide  that  they  have  altered 
the  law,  they  not  having  been  brought  into  discussion  in  a 
Court  of  Law.  For  whatever  deference  I  may  have  to  the  opi- 
VoL.  III.         '  M  nion 


162 


CASES  IN  EASTER  TERM 


1789. 

Read 

offainst 
Brookman. 


nioD  of  those  geutlemen  of  the  profession,  who  have  drawn  such 
pleadings,  they  cannot  outweigh  the  solemn  decisions  of  courts 
of  justice.  The  contradiction  arising  from  the  same  person  suc- 
ceeding or  not  when  in  the  character  of  plaintiff  and  defendant 
was  pointedly  put  by  the  plaintiff's  counsel :  but  in  answer  I  caa 
only  say  that  the  same  inconsistency  existed  in  Lord  Coke\  time, 
notwithstanding  which  it  was  still  deemed  to  be  law.  However, 
for  the  sake  of  general  inconvenience,  I  am  not  sorry  that  the 
rest  of  the  Court  are  of  a  contrary  opinion. 

Demurrer  over-ruled  (a), 
(a)  Vid.  1  U.  Bl  Rep.  255. 


Doe  on  the  DeiDise  of  Tarrant  and  Others  against 
Hellier  and  Others. 

THIS  ejectment  was  tried  at  the  last  Summer  assizes  for 
Stafford,  before  Lord  Kenyon.  The  premises  comprised  in 
the  declaration  were  the  freehold  and  copyhold  estates  of  the 
late  Sir  Samuel  Hellier,  who  died  seised  thereof  on  the  12th  Ocio^ 
ber  1784,  w  hich  were  devised  by  him  to  the  defendant  Hellier^  by . 
will  dated  the  lOlh  September  1784.  A  verdict  was  found  for  the 
defendants  as  to  the  freehold  estates ;  but  for  the  plaintiff  as  to  the 
copyhold  estates,  subject  to  the  opinion  of  this  Court  on  the  fol- 
lowing case.  The  second  count  in  the  declaration  (under  which 
alone  the*  lessors  of  the  plaintiff  claimed)  was  laid  on  the  26th 
March  1788  on  the  demise  of  Benjamin  Tarrant ,  John  Griffin 
Hodgson,  and  Jinn  his  wife,  William  i'utt,  jinnTaylor,nnd  William 
Shepherd,  for  the  term  of  seven  years.  The  lessors  of  the  plaintiff 
and  afterwardsi  (except  John  Griffin  Hodgson  who  married  Jnn  Hodgson  in  1784) 
are  the  heirs  at  law  of  Sir  Samuel  Hellier.  The  copyhold  estates 
in  question  are  copyholds  of  inheritance,  holdeo  of  the,  prebend 
manor  of  Featherstone  by  several  and  different  rents.  William 
PuHney^  esq.  is  seised  in  fee  of  the  said  manor,  to  which  he  became* 

lar,  there  being  entitled  in  the  year  1783.    Sir  Samud  Hellier  by,  will  devised  to 
no  eustom  to 

warrant  it ;  and  beina;  irregular  as  an  absolate  seizure,  it  could  not  aflerwards  be  set  np  by  the 
lord  as  a  $nxwr€  ^uoiu^ue.-^If  one  of  several  co-heirs  of  a  copyholder  be  a  feriie  coTcrt  at  the  time 
of  the  ancestor's  death,  and  the  lord  seize  the  whole  estate  (in  default  of  tlie  heir's  not  coming  in 
to  be  admitted  after  three  proclamations)  without  first  appo'mting  an  attorney  or  guardian  tor 
the  feme  covert,  according  to  the  requisites  of  the  9  G.  1.  c.  29.  a  leizure  of  the  whole  estate  is 
irregular,  though  it  be  not  known  to  tlie  lord  liiat  qpe  of  the  heirs  is  a  feme  covert. — A  forfeiture 
by  a  copyholder's  levying  a  fine  may  be  waived  by  the  lord.*-A  forfeiture  of  a  copyhold  estate 
can  only  be  taken  advantage  of  by  hiib  who  is  lord  at  the  time  of  the  forfeiture,  except  in  those 
cases  where  the  act  of  forfeiture  destroys  the  estate. — 4  fine  levied  by  a  copyholder,  who  centi-  . 
Dues  in  possession,  is  void  at  against  the  lord.— Whether  the  lord's  right  of  entry  for  a  forfeiture 
ii  not  barred  after  20  yean  by  the  Statute  of  Limitation  ?    Quaere.    [7  East,  311.] 

the 


Wednesday^ 
May  6th. 

A  lord  of  a 
manor  cannot 
seize  a  copy- 
hold estate  as 
forfeited,  pro 
dtfuetu  U" 
nentuf,  without 
a  ciMtom.—     I 
Therefore 
^  where  on  the 
death  of  a 
copyholder  of 
inheritance  the 
lord  after  three 
proclamations 
for  the  heir  to' 
come  in  and  be 
admitted,  seiz- 
ed the  estate 
into  his  hands. 


granted  it  in 
fee  to  another, 
the  Court  con- 
aidered  it  as  an 
absolute  seizure, 
and  conse- 
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the  defendant  Hellier,  and  his  heirs,  all  his  copyhold  and  freehold        1789. 
estates  after  paying  mortgages,  debtK,  S^c.     No  surrender  was        — — 
made  of  the  copyhold  premises  to  the  use  of  Mr.  SamueFs  will.      Takrant 
At  a  court  leet  with  a  court  baron,  holden  in  and  for  the  manor        a^^nsi 
of  Feaihersione,  on  the  27th  October  1785,  the  Homage  pre- 
aeoted  the  death  of  Sir  S.  Hellkr;  and  an  eniryof  a  proclamaiion  /^^^'^ '   '' 
on  the  rolls  was  made  as  follows: ''  At  this  court  public  procla-    '^  //  ^* 
nation  was  made  the  first  time  for  the  heir  of  Sir  S.  Hellier       ^ 
Itnight,  deceased,  to  come  into  court,  and  he  admitted  tenant  to 
all  and  singular  the  several  messuages,  tenements,  closes,  pieces 
or  parcels  of  land,  and  premises^  situate  and  being  in  Featherstone 
within   the   precincts  of    diis  manor,    whereof  the  said   Sir 
S.  Hellier  died  seised,  or  else  the  sameiroti/ii  be  seized  by  the  lord 
of  the  HLtd  manor  for  want  of  a  tenant;  but  nobody  came  who 
shewed  any  title  to  the  same  :  Therefore  such  default  and  this 
first  proclamation  are  recorded^*    Two  other  similar  proclama- 
tions were  made  at  two  subsequent  cpurts,  S^cs    By  an  entry 
on  the  rolls  of  the  manor  of  a  small  court  and  court  baron 
holden  on  the  I4th  January  I7b6,  it  appears  as  follows  :  *^  At 
this  court  ii  precept  was  issued  by  the  steward  of  the  manor,  and 
delivered  to  William  Bradshaw  bailiff,  and  officer  of  the  manor, 
directing  him  to  seize  into  the  hands  of  the  lord  all  and  singular 
the  several  copyhold  messuages  or  tenements,  lands,  and  premises, 
which  are  situate  and  being  in  Featherstone,  within  the  precincts 
of  the  manor,  of  which  Sir  S.  Hellier  died  seised;  and  to  re- 
turn this  precept  at  the  next  court,  to  be  holden  on  Saturday 
the  4th  day  of  February  nest."     By  another  entry  on  the  rolls 
at  a  small  court  and  court  baron  holden  on  the  4th  February 
1786,  it  appears  as  follows:   **  at  this  court  IV.  Bradshaw^ 
bailiff  of  this  man6r|  and  officer  of  this  court,  returned  the  pre« 
cept,  which  issued,  and  was  delivered  to  him  at  the  last  court 
holden  for  this  manor  in  every  part  obeyed  and  executed,  to 
wit,  that  he  had  taken  actual  possession  of  and  seized  into  the  hands 
of  the  lard  of  the  manor  all  those  four  several  copyhold  mes- 
suages or  tenements,  with  the  lands,  hereditaments,  and  pre- 
nisea  thereto  belonging,  situate,  ^c.  whereof  the  said  Sir  S.  Uel* 
Uer  died  seised;  as  by  the  said  precept  he  was  commanded." 
At  a  court  holden  10th  jlpril  1786,  the  lord  of  the  manor  gave, 
granted^  and  surrendered,  the  said  copyhold  premises,  (specifi- 
cally naming  each  of  the  different  estaUs,)  to  the  defendant  Hellier 
his  heirs  and  assigns  for  ever,  according  to  the  custom  of  the  said 
manor,  to  be  holden  of  the  lord  of  the  said  manor,  by  the  rents 
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178i).        and  services  due,  and  of  right  accustomed.    And  he  was  at  lh« 

said  court  admitted  tenant,  and  gave  to  the  lord  for  such  his 

TaurInt  admission  69^1.  (although  the  sum  mentioned  in  *c  said  grant 
against  and  admission  is  only  34W.)  for  a  fine,  and  made  his  fealty. 
The  lessors  of  the  plaintiff  did  not,  nor  did  either  of  them, 
apply  to  the  lord  or  bis  steward  to.  be  admitted  to  the  copyhold 
premises  until  the  26th  of  Jult/  1788 ;  nor  did  they  or  either 
of  ihem  tender  to  the  lord,  or  his  steward,  the  relief  due  by  the 
custom  of  the  manor  upon  the  admission  of  an  heir  at  law, 
claiming  by  descent ;  which  in  the  instance  of  the  present  estates 
was  the  sum  of  S$.  dd.  By  the  custom  of  the  manor  no  fine 
is  due  to  the  lord  upon  the^  admission  of  an  heir  at  law.  lo  the 
31  St  year  of  the  reign  of  the  late  king,  Sir  S.  Uellier  levied  a 
fine  in  his  Majesty's  Court  of  Common  Pleas  of  several  estates 
in  Staffordshire,  which,  from  the  description  of  the  premises  in 
the  deed  to  declare  the  uses,  comprehended  both  his  freehold 
and  copyhold  Estates. 

This  case  was  argued  last  Hilary  Term  by  Lane  for  the  plain- 
tiff and  Plumer  for  the  defendants;  and  again,  on  this  day,  by 
Bower  for  the  plaintiff,  and  Milles  for  the  defendants. 

The  arguments  for  the  plaintiff  may  be  reduced  to  these  three 
points  {a);  Jst.  That  no  absoliUe  forfeiture  of  the  copyhold  estate 
was  incurred  either  by  the  fine  levied  in  the  31  G.  2. ;  or  by  the 
default  in  the  heirs  of  Sir  S.  Hellier  not  coming  in  to  be  ad« 
mitted  ;  2dly.  That  the  lord  was  not  entitled  to  seize  quousque, 
because  one  of  the  co-^heirs  was  a  feme  covert;  and  the  stat. 
9  Geo.  1.  c.  29*9  which  protects  her  interest,  equally  protected 
the  others ;  and  3dly,  Even  if  the  lord  were  entitled  to  seize  till 
the  heirs  came  in,  that  as  the  lord  had  proceeded  as  for  an  absolute 
forfeiture^  his  entry  could  not  be  converted  into  a  seizure quausque. 
With  respect  to  the  first :  it  does  not  follow  that,  because  the 
description  of  the  premises  in  the  deed  to  declare  the  uses  of 
the  fine  was  suflSciently  comprehensive  to  include  the  copy, 
holds  as  well  as  the  freeholds,  the  former  were  intended  to  pass 
by  the  fine ;  and  as  this  is  the  case  of  a  forfeiture,  the  fine  may 
be  applied  to  the  latter  only.  But  even  if  the  fine  did  include 
the  copyholds,  as  it  was  levied  in  1758,  the  present  lord  could 

(a)  On  the  first  argument  it  was  objected  that  it  was  not  proved  that  the  lord's 
baUiffhad  in  point  of  fact  seized ;  that  the  proclamations  did  not  enomcrate  the 
p^icular  estates,  of  wliieh  the  tenant  died  seised,  t  Lev,  65. ;  and  that  the  proola- 
■lations  were  only  proved  by  the  entry  in  the  court  rolls,  whereas  they  should  have 
been  proved  vtod  vocf,  1  Keb,  287.  But  the  Coartdid  not  think  that  there  was  any 
force  ia  cither  ofthc  objections,  and  they  were  abandoned  oa  t&e  second  argument* 
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not  take  advantage  of  it,  aince  he  did  not  become  entitled  to  the        1789. 

manor  till  1783  :    And  ''none  can  take  benefit  of  a  forfeiture        

"  but  he  that  is  lord  of  the  manor  at  the  time  of  the  forfeiture ;" .  ^H^l^i 
Co.  C(y>.  s.  60.  Now  it  is  stated  that  Sir  S.  Hellier  died  seised  „^'«»^ 
in  1784,  which  he  could  not  have  done,  if  the  lord  had  availed 
himself  of  the  forfeiture.  A  person  who  becomes  lord  after  a 
forfeiture  accrued,  and  accepts  Tent  from  the  tenant,  shall  not 
take  advantage  of  the  forfeiture.  1  Buhtr.  igo.  The  accept- 
ance of  rent  operates  as  a  waiver  of  the  forfeiture.  Garrard  v. 
Lister^  1  Keb.  15.  Then  here,  as  the  lord  at  the  time  of  the 
forfeiture  did  not  seize,  it  shall  be  presumed  that  be  received 
rent  of  the  tenant,  and  accepted  him  as  his  tenant.  Besides, 
the  present  lord  proceeded  pro  defectu  tenentis,  and  not  pro 
delicto^  Neither  did  any  forfeiture  accrue  by  the  heirs  not 
coming  in ;  for  though  the  lord  maj  seize  quousque,  he  cannot 
enter  as  for  2l  forfeiture^  if  the  heirs  do  not  come  in,  without  a 
special  custom;  and  here  no  such  custom  exists,  hord  Salisbury  » 
case,  1  Lev.  63.  1  Keb.  287.  S.  C.  King  wDilliston,  Salk. 
386.  and  3  Mod.  22 1 .  Co.  Cop.m.  51.  Sir  R.  Lechford's  case, 
8  Co.  99.  Underhill  v.  KeUey,  Cfo.  Jac.  226.  and  Titus  v. 
Perkins,  Skin.  250.  Secondly,  the  9  G.  1.  c.  29.  «.  5.  ex- 
pressly declares  that  no  feme  covert  shall  forfeit  any  copyhold 
for  neglect  or  refusal  to  come  to  be  admitted,  4rc. ;  and  the  other 
parts  of  the  act  point  out  the  naode  to  be  pursued  by  the  lord. 
Then  as  the  statute  protected  the  interest  of  one  of  the  co-heirs, 
it  must  extend  to  them  all :  for  several  parceners  make  but  one 
heir  in  law,  though  they  have  several  inheritances  among  them- 
selves, Co.  Lit.  163.  b.  And  the  lord  shall  rather  lose  the 
fruits  of  his  tenure,  than  that  the' estate  shall  be  considered  as 
devisable,  3  Leon.  \3.  In  Roe  v.  Hut  ton  (a)  where  a  copyhold 
was  devised  to  six  persons  in  trust,  and  one  offered  to  pay  his  pro- 
portion of  the  fine,  which  the  lord  refused  unless  he  would  pay 
the  whole  for  the  six,  it  was  held  thai  the  lord  should  ^ave  ad- 
mitted that  one,  and  that  he  could  not  seiae  quousque.  [Lord 
Kenyonj  C.  J.  observed  that  they  werejotn^-tenants,  and  took  per 
my  &  per  tout :  but  here  they  took  only  as  parceners.  That 
one  of  several  joint-tenants  supplies  the  whole  tenure  to  the  lord; 
but  that  it  is  otherwise  in  the  case  of  parceners.]  But  in  the 
case  of  a  forfeiture  the  possession  of  one  parcener  is  suflBcient. 
In  Baspok  v.  Long  (6)  where  a  surrender  was  made  to  the  use  of 
J.  for  life,  remainder  to  B.  in  fee,  and  A.  did  not  come  in  after 
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1789*        three  proclamations,  (there  being  a  custom  that  the  lord  shouM 

take  as  forfeited  if  the  heirs  did  not  come  in,)  it  was  held 

Tarrant      ^'^^^  ^'^^  estiite  in  rrmainder  was 'not  forfeited,  and  that  the 

against  ]qj^  should  liot  have  it  on  the  default  of  the  tenant  for  life.  la 
this  case  therefore  there  could  not  be  a  seizure  for  any  part, 
certainly  not  for  the  whole,  and  the  seizure  of  the  whole  is  irre- 
gular.  But,  thirdly,  even  if  the  lord  were  entitled  to  seize  quous. 
que,  jet  here  he  has  proceeded  as  for  an  absoluteforfeiture,  which 
is  erroneous.  Seizure  by  the  lord  is  a  summary  mode  of  pro- 
ceed ing,  analogous  in  its  effect  to  a  judgment  and  execution  in 
a  Court  of  Law.  If  the  lord's  proceedings  had  been  stated  on 
record,  and  it  appeared  that  he  was  entitled  only  to  a  limited 
or  qualiiied  estate^  and^the  judgment  was  that  he  should  take  a 
fee-simple,  such  a  judgment  would  be  clearly  erroneous.  So 
here  as  the  lord  was,  at  the  most,  entitled  only  to  seize  quousque, 
and  he  has  seised  absolutely,  as  appears  not  only  from  the  seizure 
at  th^  time,  but  also  from  his  subsequent  grant  of  it  in  fee, 
it  is  erroneous.^  And  as  a  formal  judgment  in  a  Court  of  Law 
would  be  reversed  on  error,  this  seizure  must  be  now  aiinulled  ; 
since  the  lord  canuot  entitle  himself  by  a  summary  mode  to  a 
greater  estate  than  he  could  have  recovered  by  a  regular  judg- 
ment. As  the  seizure  is  an  entire  proceedings  any  irregularity 
will  avoid  the  whole.  Forfeitures  are  odious  in  the  law^ 
and  the  law  will  take  hold  of  any  circumstance  to  avoid  them 
in  favor  of  the  heir  at  law.  1  Ro.  Abr.  568.  Now  if  the  pro- 
ceedings be  incorrect,  the  heir  at  law  is  entitled  to  recover  with- 
out  admittance,  1  Leon.  100.  The  admission  gives  no  right: 
and  before  admittance  the  heir  has  a  complete  title  against  all 
the  world,  but  the  lord,  JB.  v.  Rennet^  ante  2  vol.  19B.  Besides 
an  application  to  the  lord  to  be  admitted  would  have  been 
nugatory,  for  he  had  already  admitted  another  tenant. 
.  For  the  defendants  it  was  insisted,  1st,  That  an  absolute  for- 
feiture was  incurred  by  the  fine  levied  in  the  late  reign,  which 
cotUd  not  be  done  away  by  any  subsequent  act;  and,  Sdly,  That 
the  lord  had  a  right  to  seize  quousque  till  the  heirs  came  in  to 
be  admitted,  notwithstanding  the  Q  Geo.  1.  c.  20.  As  to  the 
first ;  the  Cdse  expressly  finds  that  the  deed  to  declare  the  uses 
of  the  fine  comprehended  the  copyholds;  and  the  couit  will 
not  intend  that  the  fine  itself  did  not.  Then  by  levying  the 
fine,  an  absolute  incurable  forfeiture  was  incurred.  ''  If  a  copy- 
**  holder  levy  a  fine,  make  a  feoffment,  or  suffer  a  common  re- 
*'  coveryi  which  destroy  s  the  estate,  no  acceptance  of  rent,  or  act 
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''  done  by  the  lord,  shall  be  available  to  make  the  estate  again        1789. 

"  good."     Supp.  to  Co.  Cop.  a.  I  !•    And  in  Freem.  516,  7.  and        

Lutw.  803.     Treby,  Ch.  J.  took  a  distinciioa  between  forfeit-      tasrai!^ 
ures,  (such  as  those  incurred  by  levying  a  fine,  Ac.)  which  can-        9ffainst 
not  be  waived,  and  those  which  can,  as  by  making  a  lease  for 
years,  or  committing  waste.   The  latter,  he  says,  **  are  at  the  elec- 
"  tion  of  the  lord,  and  may  be  waived  by  acceptance  of  rent,  S^c. 
"  but  in  the  other  case  no  act  of  the  lord  can  purge  the  forfeiture, 
"  because  m  the  cpse  of  a  fine,  ^c.  the  copyhold  is  utterly  ex- 
**  tmguihhed.'^     Neither  is  any  presentment  necessary  to  entitle 
the  lord  to  a  forfeiture ;  for  presentment  is  only  notice  to  the 
lord  of  the  forfeiture.  Latch.  227.    Godb.  17*     And  this  in  not 
answered  by  the  finding  of  the  jury  that  Sir  S.  Hellier  died  seised, 
fur  they  only  found  the  fact^  but  not  the  law ;  they  did  not 
mean  to  say  that  he  died  actually  seised  as  rightful  owner.    With 
respect  to  the  second  point :   it  is  not  necessary  to  contend  that 
an  absolute  forfeiture  was  incurred  by  the  heirs  not  coming  in, 
or  to  deny  the  cases  cited  on  that  bead ;  becaui^  they  ail  prove 
tliat,  without  any  particular  custom,  if  the  heir  do  not  come  in 
after  three  proclamations,  the  lord  has  a  right  to  seize  the  copy- 
bold  estate  quousque ;   and  that.''  quousque**  means  till  the  te*. 
nant  comes  in  to  be  admitted.     Here  the  heirs  had  not  come  in 
to  be  admitted  at  the  time  of  the  demise  laid  in  the  declaration, 
and  consequently  have  no   title   to  recover  in  this  ejectment ;    , 
nrhatever  right  they  may  have  after  they  have  established  their 
claim  at  the  lord's  court.    The  lord  had  a  right  to  seize  for  want 
of  a  tenant,  1  Lev.  63.     1  Leon.   100.     The  lord's  right  of 
seizure  till  the  heirs  come  in  to  be  admitted  is  anal(»gou8  to  the 
right  of  the  crown  to  seize  franchises  till  the  party  enter  an  ap- 
pearance.    It  is  distinguishable  from  every  idea  of  forfeiture, 
an3  may  exist  where  no  forfeiture  can  take  place.    And  here 
it  does  not  appear  that  the  lord  seized  as  forfeited ;  but  only 
that  the  bailiff  seized  into  the  hands  of  the  lord.  The  cases  cited, 
which  shew  that  without  admittance  the  heir  has  a  complete 
title,  make  an  exception,  which  shews  it  not  to  be  applicable 
to  the  present  case :  for  they  prove  that  against  the  lord  he  has 
no  title  without  admittance ;  and  this  must  be  considered  as  a 
question  betweeen  the  heirs  and  the  lord  ;  for  the  defendants  are 
his  grantees.    The  act  of  the  9  Geo.  1.  c.  29.  does  not  apply 
to  the  present  case.     That  was  passed  only  to  prevent  absolute 
forfeitures  for  not  paying  fines,  and  cannot  therefore  be  applied  to 
the  present  case ;  and  here  it  is  sufficient  to  say  that  a  right  to 
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1789.        seize  quousque  will  defeat  the  present  ejectment.    Now  the  lord 

had  undoubtedly  a. right  to  Uke  the  estate  in  the  nature  of  a 

Tarrant  di&tress  till  appearance  at  his  court.  Neither  could  the  lord 
H?r^??i.  appoint  a  guardian  or  attorney  for  the  feme  covert,  (as  is  directed 
by  the  statute  in  certain  cases,)  for  he  had  no  means  of  knowing 
that  one  of  the  co-heirs  of  Sir  S.  Jlellier  was  a  feme  covert ;  and 
the  act  seems  to  have  l>rovided  only  for  the  case  where  the  feme 
covert  or  infant  was  known  to  the  lord.  In  Underhill  v. 
Kelsey(a),  where  it  became  a  question  whether  the  heir  of  the 
last  tenant,  beyond  seas  at  the  time  of  the  ancestor's  death,  for- 
feited if  he  did  not  come  in  to  be  admitted  after  three  proclama« 
tions,  three  of  the  judges  admitted  that  at  all  events  the  lord 
If  bad  a  right  to  seize  in  the  interim,  though  he  could  not  seize 
absolutely  as  forfeited.  So  in  Cocke  V.  Lees{b)  the  court  agreed 
**  that  one  saying  be  would  come  if  the  lord  had  a  court,  other- 
*^  wise  not,  is  no  forfeiture  :  but  the  lord  on  such  refusal  might 
*^  seize  quousque/*  Then,  under  this  act,  though  no  forfeiture 
could  be  incurred  by  a  feme  covert  not  coming  in  to  be  admitted, 
yet  the  lord  has  a  right  to, enter  in  the  mean  time.  But  even 
allowing  that  the  interest  of  the  feme  covert  was  protected  by  the 
statute,  it  did  not  protect  the  other  co-heirs.  The  statute  re- 
lates to  the  personal  disability  of  the  tenant ;  on  which  account 
only  he  is  protected ;  but  to  extend  it  to  other  parceners  not 
linder  any  disability  would  be  to  protect  persons  not  within  the 
reason  of  the  statute.  The  object  of  the  act  is  as  well  to  secure 
the  payment  of  the  fine  to  the  lord,  as  to  protect  the  estates  of 
tenants  under  personal  disabilities.  The  case  in  Wilson  was  that 
of  joint-tenants,  and  therefore  not  applicable  to  the  case  of  co- 
parceners. In  the  case  of  joint-tenants  the  claim  of  one  is 
the  claim  of  all ;  in  that  case  there  was  an  actual  appearance  by 
one,  and  the  right  of  the  lord  did  not  attach.  In  Wase  v* 
Pretty  (c),  Lord  Hobart  said,  "  When  one  joini^enant  releases 
"  to  another,  he  is  in  by  the  first  conveyance ;  for  the  admittance 
**  of  one  is  the  admittance  of  every  of  them."  But  each  parcener 
has  really  but  title  to  a  certain  portion  of  the  land,  and  is  not 
(as  in  case  of  joint- tenancy)  seised  per  my  8^  per  tout,  Co.  Lit. 
l64.  Each  parcener  should  be  admitted  to  bis  undivided  part. 
But  if  the  statute  protects  the  interest  of  the  feme  covert  in  this 
case,  it  operates  as  a  legal  severance  of  her  right ;  otherwise 
(hough  the  other  five  refused  to  be  admitted,  the  lord  could 
take  no  advantage  of  it.    And  the  consequence  of  the  femet 

(a)  Oro.  Joe.  2$6.  (6)  Cited  in  1  Keb.  S87.  (0  Wineh.  3^ 

covert 


IN  THE  TWENTT-NINTH  YbAB  OF  GEORGE   IH.  l69 

covert  being  protected  is,  that  she  alone  would  have  a  right  to         1789* 

recover  her  siith  part :  then  the  plaintiff  ought  to  have  so  de-        

clared :  but  there  is  no  count  iq  the  declaration  adapted  to  such      tarrakt 
a  claim.   He  has  declared  on  zjoint'demise  bj  the  six,  and  in  or-        agmut 
der  to  entitle  himself  to  recover,  he  must  prove  2l  joint'interest. 

Lord  KbnyoNi  Ch.  J. — When  this  case  was  argued  in  the 
last  term,  we  desired  a  second  argument,  not  because  light  was 
not  thrown  upon  the  subject  bj  the  first  argument,  but  on  ac- 
count of  the  novelty  of  the  case,  and  because  we  wished  to 
look  into  the  authorities.  And  after  consideration  we  have  no 
great  difficulty  in  any  of  the  points  made.  There  is  one  cir- 
cumstance in  this  case  of  great  importance,  and  which  almost 
decides  the  question,  namely,  that  Sir  S.  Hellier  died  seised  of 
the  estate  in  question,  on  the  12th  of  October  1784,  leaving  one 
>  of  his  co-heiresses  a  feme  covert.  Now  if  this  case  were  against 
the  co-heirs,  it  must  be  admitted  to  be  a  case  of  the  greatest  seve- 
rity ;  though  that  would  not  warrant  the  Court  in  trampling  on 
the  rules  of  law ;  however  it  gives  us  some  satisfaction  to  be 
able  to  decide  in  favour  of  the  heirs  agreeably  with  the  rules  of 
law.  Some  general  rules  must  be  admitted ;  it  is  clear  that  a 
copyhold  estate  cannot  pas»  by  will,  unless  there  be  a  surrender 
to  the  use  of  that  will ;  and  it  is  equally  clear  that  an  heir  at 
law  may,  before  admittance  to  a  copyhold  estate,  maintain  an 
ejectment  to  assert  his  title.  The  case  therefore  here  is  prima 
fade  in  favour  of  the  heirs  at  law,  unless  the  defendants  can 
shew  some  title  under  .which  they  may  hold  adversely  against 
them;  and  being"  aware  of  the  imbecility  of  their  own  title  un- 
der the  will,  they  resort  to  the  supposed  title  of  the  lord  of  the 
manor.  But  whether  he  had  a  right  to  confer  that  title  on  the 
defendants  depends  on  the  points  which  have  been  made.-  The 
first  point  made  is  on  the  supposed  forfeiture  by  reason  of  the 
heirs  of  Sir  S.  Hellier  neglecting  to  qome  to  the  lord's  court 
to  be  admitted  as  his  tenants,  and  to  satisfy  the  liord's  claim 
of  the  fruits  of  his  tenure.  I  cannot  but  observe  that  the 
interest  of  the  lord  of  this  manor  was  not  very  deeply  con- 
cerned in  the  heirs  not  coming  in  to  be  adoiitted,  because  it 
is  stated  that  no  fine  was  due  on  admission ;  the  case  'does  in- 
deed state  that  he  had  a  minute  interest,  namely,  a  relief  of 
Si.  6d.  but  however  small  this  fruit  of  tenure  was,  the  lord 
undoubtedly  had  a  right  to  it,  and  to  see  by  the  inspection 
of  his  court  rolls  who  were  his  tenants.  But  the  severity  of 
the  law  iu  these,  as  in  all  other,  cases  of  forfeiture,  warrants 
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1789.        the  Courts  in  taking  care  that  there  is  the  greatest  accuracy  iir 

the  lord's  proceeding.     It  is  so  ii|  the  case  of  outlawry,  and 

Takb  AifT  *U  cases  of  criminal  proceedings.  Several  cases  were  mentioned 
•ninst  jQ  the  former  argument,  which  shew  that  a  general  forfeiture 
of  a  copyhold  estate,  for  not  coming  in  to  be  admitted,  does 
not  accrue,  unless  there  be  a  custom  to  warrant  it.  In  such 
cases  the  lord  has  only  a  right  to  enter  into  possession  to  satisfy 
himself  for  the  injury  he  sustains  for  want  of  a  tenant;  he  can 
only  retam  the  possession  quousque,  it  seemed  almost,  and 
would  have  been  very  properly,  admitted  in  the  argument,  that 
if  the  lord,  havmg  a  right  to  seize  quousque,  did  seize  absolutely, 
there  was  a  defect  in  the  seizure  which  vitiated  the  whole :  but 
it  was  contended  that  there  was  no  defect  in  the  seizure,  for  that 
the  Court  might  presume,  for  any  thing  that  appeared  to  the 
contrary,  that  the  lord  did  only  seize  till  a  tenant  came  in  to 
be  admitted ;  and  that  omnia  prttsumuntur  soltmuiter  esse  acta. 
But  1  think  that  sufficient  appears  in  the  case  to  shew  that  the 
seizure  was  irregular*  A  seizuie  general  and  undefined  must 
necessarily  be  a  seizure  of  the  whole  property;  if  it  were  not, 
what  other  line  could  be  drawn  ?  So  an  entry  upon  an  estate 
generally  is  an  entry  for  the  whole ;  and  if  it  be  for  less,  it  should 
be  so  defined  at  the  time.  >  The  case  however  does  not  rest  on 
.  this  observation ;  for  we  collect  from  subsequent  acts  of  the 
lordy  which  are  unambiguous,  what  his  idea  was  when  he  did 
seize :  for  he  made  an  absolute  grant  of  the  whole  of  this  property 
to  the  defendant,  his  heirs  and  assigns  for  ever,  taking  a  fine  of 
69^/.  on  his  admission,  llien  I  am  bound  to  say  that  the  lord 
entered  as  for  an  absolute  forfeiture.  And  as  this  is  a  proceeding 
where  the  most  strict  regularity  is  necessary  in  all  its  parts,  we 
are  warranted  m  saying  tliat  here  was  no  seizure  binding  on  the 
parties.  Another  point  was  made,  which,  if  sustainable,  would 
also  give  a  right  to  the  lord ;  the  supposed  forfeiture  which  ac- 
crued by  reason  of  the  fine  levied  in  the  thirty-first  year  of  the 
late  reign,  the  deed  to  declare  the  uses  of  which,  according  to 
the  case,  comprehended  the  copyhold  as  well  as  freehold  estates. 
How  that  fact  was  we  are  not  sufficiently  apprised :  but  I  think 
that,  if  the  deed  to  declare  the  uses  has  not  concluded  the 
question,  we  ought  to  infer  that  only  the  freehold  property 
was  included  in  the  fine.  This  claim  of  the  lord  of  the  manor, 
and  consequently  of  the  defendants  who  claim  under  him,  de- 
pends on  a  clause  in  the  eleventh  section  of  the  Supplement  to 
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Co.  Copy,  and  on  two  cases.    I  will  observe  in  the  first  place,        1789. 

that  this  Supplement  to  the  Copjholder  is  not  Lord  Cok€*%  work  ;        

from  whose  hands  it  came  I  do  not  know ;  though  I  do  not  XAiiaANT 
mean  to  dispute  that  part  generally ;  but  I  think  I  can  distin*  .Z^^**^ 
guish  the  section  cited  from  the  present  case.  The  words  are, 
'^  if  a  copjholder  levy  a  fine,  6sc*  in  such  case  no  acceptance  of 
''  the  rent,  or  act  done  by  the  lord,  shall  be  available  to  make  the 
'^  estate  again  good."  This  is  said  to  be  one  of  the  cases  which 
cannot  be  made  good  by  this  act  of  the  lord.  I  admit  that  the 
act  of  the  lord  there  referred  to,  and  acts  of  that  sort,  will  not 
make  the  estate  good  again ;  because  acceptance  of  rent  is  of  an 
ambiguous  nature;  the  possession  of  the  tenant  may  remain, 
though  his  former  estate  was  gone  ;  and  there  the  rent  may  b^ 
accepted  from  him  under  a  tenancy  from  year  to  year.  There- 
fore an  act  of  that  kind  shall  not  be  binding  on  the  lord  as  t 
waiver  of  the  forfeiture.  But  that  some  acta  done  by  him  shall 
operate  as  a  waiver  cannot  be  disputed  ;  they  do  not  operate  aa 
a  new  grant,  but  admit  the  tenant  to  be  in  of  his  old  title.  In 
Mil/ax  V.  Baker  (a),  it  was  held  that  '*  the  lord,  by  admitting  a . 
^'  copyholder  after  a  forfeiture,  dispenses  with  thefotfeiture.^*  The 
word  ^'  dispenses"  is  material,  and  shews  that  he  does  not  grant 
a  new  tiile.  The  case  of  admission  is  only  one  instance ;  but 
things  of  the  same  nature  will  have  the  same  effect,  and  will 
shew  that  the  lord  dispenses  with  the  forfeiture,  and  meant  that 
the  tenant  should  still  continue  in  his  tenancy.  Now  in  this 
case,  the  lord  suffered  near  thirty  years  to  elapse  without  taking 
advantage  of  the  forfeiture,  and  by  severaj  solemn  acts  in  his 
court  recognized  the  late  Sir  S^  Hellier  as  his  tenant :  it  was 
first  presented  that  he  died  seised ;  then  the  lord  required  his 
lieir  to  come  in  and  be  admitted  as  his  tenant.  These  are  as  so- 
lemn acts  of  recognition  as  the  admittance  of  the  copyholder,  in 
the  case  in  Levtntz :  and  I  do  not  think  I  am  strainmg  that 
case,  in  saying  that  any  act  equally  solemn  on  the  part  of  the 
lord  is  sufficient  to  preclude  him  from  taking  advantage  of  the 
forfeiture.  Then  as  to  the  stat.  6  Geo.  1.  c.  09.  it  protects  in- 
fants and  feme  coverts,  who  are  not  in  a  situation  to  protect 
themselves,  declaring  that  their  estates  shall  not  be  forfeited  for 
not  coming  in  to  be  admittdl,  and  prescribing  the  mode  to  be 
taken  by  the  lord.  But  it  is  said  that  at  any  rate  the  lord  was 
entitled  to  take  the  five  other  shares :  be  it  so ;  but  then  he 

(«)iJUv.f6. 
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1 789.       should  have  proceeded  regularly  to  obtain  possession  of  that  estat# 
to  which  was  entitled;  instead  of  which  he  has  proceeded  as 

tIru^      for  a  forfeiture  of  the  whole.     And  here,  as  in  proceedings  of 
ogamH        outlawry,  which  are  strictissimi  juris,  if  there  be  any  irregularity 

Hbllier.  jj  j^  sufficient  to  overturn  the  whole  proceedings.  Another 
ground  has  just  occurred  to  me,  as  an  answer  to  the  supposed 
forfeiture  by  levying  the  fine,  upon  which  I  only  hazard  an 
opinion.  I  do  not  see  why  the  statute  of  limitations  (n),  which 
operates  as  a  bar  to  other  rights  of  entry  after  twenty  years, 
should  nor  bar  the  lord  in  this  case.  It  seems  tQ  me  that  he 
should  have  availed  himself  of  his  right  of  entry  within  twenty 
years.  However  on  this  ground  1  give  no  positive  opinion :  but 
clearly  on  the  other  grounds  the  plaintiff  is  entitled  to  recover. 

AsHHURST,  J.— The  Courts  have  always  leaned  against  for- 
feitures, which  are  odious  in  the  law.  In  this  case  the  general 
right  of  the  heirs  at  law  of  Sir  5.  Hellier  stands  confessed,  and 
the  only  question  is  on  the  grounds  made  by  the  defendants  to 
prevent  that  right  from  attaching.  It  appears  that  the  lord  en- 
tered as  for  a  forfeiture ;  therefore  he  elected  to  take  under  that 
title  at  the  time,  and  he  cannot  now  resort  to  another  because  he 
finds  that  that  will  not  bear  him  out.  He  claimed  under  a  title 
arising  from  the  default  of  the  heirs  coming  in,  and  under  that 
idea  m^Lde  n general  seizure;  he  did  not  affect  at  the  time  to  seize 
guousque:  now  it  is  admitted  that  he  had  nd  right  to  seize  as 
for  a  forfeiture  on  that  ground  without  a  special  custom,  which 
dees  not  exist  in  this  case.  If  it  had  rested  on  the  seizure  alone, 
I  think  it  might  have  been  explained  by  other  acts  of  the  Ibrd  : 
but  his  subsequent  acts  clearly  prove  that  he  m^ant  to  seize  abso' 
lutely,  for  he  afterwards  made  a  grant  of  the  estate  to  the  de- 
fendants and  their  heirs.  This  is  stated  on  the  rolls  of  hia  court, 
and  it  negatives  the  idea  that  he  meant  to  seize  quousque.  With 
respect  to  the  forfeiture  by  the  fine  which  was  levied  in  the  late 
reign,  it  should  have  been  presented  at  his  court  as  a  forfeiture  ; 
for  the  lord  was  not  bound  to  take  advantage  of  the  forfeiture :  i 
'  and  here  there  does' appear  sufficient  on  the  rolls  of  the  court 
to  shew  that  the  lord  had  waived  it.  The  admittance  of  a  copy- 
holder afterwards  would  clearly  have  been  a  waiver,  and  any  act 
equally  solemn  will  operate  in  the  same  manner. 

BuLLER,  J. — The  question,  respecting  the  seizure  for  the 
heirs  not  coming  in  to  be  admitted,  has.  been  so  fully  discussed 

by 
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by  my  lord,  that  I  shall  only  add  iny  assent  to  what  has  been         1789* 

said.     But  as  to  the  fine,  two  questions  arise,  independently  of         

those  which  have  been  already  observed  upon.  The  first  is,  Tarrant 
Whether  the  fine  did  in  fact  extend  to  the  copyhold  estate?  and,  agmmi 
secondly,  if  it  did,  what  effect  it  had  ?  With  respect  to  the  first, 
1  am  not  satisfied  that  it  did ;  and  if  the  case  had  rested  pn 
that  point,  I  should  have  been  desirous  of  having  it  ascertained 
on  another  trial  i  for  it  does  not  follow  that,  because  the  deed 
to  declare  the  uses  comprehended  a  greater  number  of  acres 
tban  the  amount  of  the  freehold  estate,  the  copyhold  was  in* 
eluded  in  the  fine.  But,  secondly,  supposing  it  was,,  the  fine, 
fts  to  the  lord,  was  void.  It  is  laid  down  in  the  case  of  a  for* 
feiture,  that  nothing  removes  the  estate  out  of  the  tenant  but 
the  lord's  seizure.  Gilb.  Ten,  247.  Here  the  lord  never  did 
seize  for  that  forfeiture ;  therefore  the  fine  was  void  as  against 
the  lord,  because  the  copyholder  continued  in  possession  after- 
wards. SaffyrC^  case,  6  Co.  ItS.  Fermof's  case,  3  Co.  77. ;  and  . 
Margaret  Podger*%  case,  9  Co.  104.  The  passage  in  Supp.  to 
Co.  Cop.  I.  11.  and  the  dictum  of  Trebyf  Ch.  J.  in  Eastcourt  v. 
Weekes,  must  be  understood  as  applicable  only  to  those  cases 
where  the  fine  destroys  the  estate.  Another  mstance  there  put 
b  of  a  feoffment  with  livery ;  but  that  is  where  there  is  a  trans- 
mutation of  possession.  And  if  there  be  a  transmutation  of  pos- 
session either  by  a  fine  or  feoffment,  it  divests  the  lord's  right, 
because  it  gains  a  fee  simple  to  the  person  to  whom  it  is  made 
or  levied.  But  that  is  not  so  where  the  possession  continues,  which 
IS  the  present  case.  It  is  like  the  case  of  a  mortgagor  levying  a 
fiue,  and  continuing  in  possession,  which  is  no  bar  to  the  mort* 
gagee  (a).  *  So  where  a  tenant  in  ancient  demesne  levied  a  fine, 
it  did  not  extend  to  the  lord ;  and  the  reason  given  in  Plowden  (6) 
is,  **  because  he  claims  bo  title  or  right  to  the  land  at  the  time 
''  of  the  fine  levied,  but  to  his  seignory  and  services  issuing  out 
**  of  the  land."  Besides,  there  is  great  weight  in  my  lord's  last 
observation,  that  at  the  distance  of  more  than  twenty  years  the 
lord  could  not  enter  for  a  forfeiture.  There  is  also  another  an- 
swer to  this  point :  no  lord  can  take  advantage  of  a  forfeiture, 
but  he  who  is  lord  at  the  time  of  the  forfeiture  incurred,  except 
only  in  the  case  put  in  Po.  Cop.  Sup.  where  the  act  of  forfeiture  ^ 
destroys  the  estate  '^ut  here  the  estate  was  not  destroyed/ 

(a)  t  Venir.  8 J.    1  Lev.  «72.    t  Vn.  4«t.  (*)  «wd.  ^TO. 

Grose> 
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1789.  Gross,  J. — declared  his  assent  to  the  opinion  of  the  Chief 

Justice,  and  also  to  that  of  Mr.  Jostise  Bulkr  on  the  two  last 

Tarramt.     points.  Paataa  to  the  plaintiff* 

agauut  __^^«.^__ 

Hellier.  — ^^^^■— 

Friday,  Tatlock  and  Another  against  Harris. 

May  8th.  ^ 

^hereubOlof  'T^HIS  was  an  action  on  the  case;  the  first  count  in  the 
dn^^by  def  declaration  suted,  that  the  defendant  and  others  on  6th 
fehdaot  and  Jpril  1788,  drew  a  bill  of  exchange  on  the  defendant  in  favour 
drfSdMt****  of  Grigson  and  Co.  or  order  for  512/.  45.  payable  three  months 
alone  in  favour  after  date,  which  the  defendant  accepted;  and  that  Grigson 
pereon  (which  *"^  C^*  endorsed  it  to  Lewis  and  Potter^  who  endorsed  it  to  the 
was  known  to  plaintiffs.  The  2d  count  stated  it  to  be  a  bill  drawn  as  above, 
ccraed  in  '  payable  to  certain  persons  trading  wider  the  firm  of  Lewis  and. 
b'ii^^°^d*th  ^^^^^^9  ^^  order,  and  endorsed  by  Lewis  and  Potter  to  the  plain- 
defendant  re-  tiff>*  There  were  also  other  counts  for  money  paid  by  the  plain- 
ceivcd  the  ijg",  ^^  jj^  defendant's  use ;  money  had  and  received  by  the  de- 
value of  it  from  *  .  1  .  ./*i  ,  1 
the  second  in-  fendant  to  the  use  of  the  plaintiffs ;  and  on  an  account  stated. 

fide  holder  for        On  the  trial  at  the  Gnildhall  Sittings  after  Michaelmas  Term 
sLTeraUon  ^^'  ^^foTc  Lord  Kenyon,  the  plaintiffs  gave  in  evidence  the  bill  as 
might  recover    stated  in  the  first  count,  which  was  dated  from  Nottingham^ 
it  in  an  action    Daniel  Lovell  a  witness  was  then  called,  who  swom  that  there 
against  the  ac-  <  was  at  the  time  of  drawing  the  bill  a  house  of  trade  at  Hotting" 
ney  paid,  or       ham,  carried  on  under  the  firm  of  Harris^  Harris^  aud  Plants  and 
money  had  and  that  the  defendant  was  one  of  the  partners  of  such  house,  and 
[1  East,  iQ«.      ^^^  ^^  defendant  alone  also  carried  on  business  in  Wood'Street, 
jB&P.«6a.]   and  resided  in  London,    He  also  proved  that  the  bill,  as  well  as 
the  signature  of  the  drawers  and  acceptor,  was  the  band-writ- 
ing of  the  defendant;  that  he  had  heard  the  defendant  say,  that 
he  drew  the  bill  payable  to  the  house  of  Grigson  and  Co.  at  the 
request  of  Potter;  and  that  he  (the  witness)  believed  and  un« 
derstood  that  when  the  defendant  drew  the  bill,  be  (the  de- 
fendant) did  not  know,  either  the  one  way  or  the  other,  whe- 
ther there  was  such  a  mercantile  house  as  that  of  Grigson  and 
Co.     Benjamin  Fuller^  a  witness,  was  then  called  by  the  plain- 
tiffs, who  swore  that  he  had  heard  the  defendant  say,  that  he 
should  not  pay  the  bill,  unless  other  bills  of  exchange,  with 
other  fictitious  endorsements  on  them,  were  paid ;  that  if  cer* 
tain  persons,  called  Gibson  and  Johnson,  and  other  persons,  on 
whom  fictitious  bills  of  exchange  were  drawn,  should  pay,  ho 

the 
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the  defendant  would  pay  the  irithiQ-roentioned  bill ;  but  that 
he  the  defenciant  would  not  pay  the  same  for  the  present,  and  till 
the  matter  was  decided ;  that  the  conversation  passed  a  day  or 
two  before  the  bill  became  doe;  that  the  endorsement  of  Grigson 
and  Co.  on  the  bill  was  a  fictitious  endorsement,  and  that  the 
defendant  had  said  before  the  bill  became  due,  that  the  bouse 
of  Grigson  and  Co.  was  a  fictitious  house,  but  the  defendant  did 
not  say  that  he  knew  that  the  house  of  Grigson  and  Co.  was  a 
fictitious  house  at  the  time  he  drew  the  bill.  The  plaintiff;^  then 
called  Matthew  Hancock^  who  swore  that  he  lived  at  Nottingham; 
that  there  is  no  such  house  as  that  of  Grigson  and  Co.  there,  nor 
in  any  othiT  part  of  this  kingdom,  that  he  (the  witness)  knows  of, 
but  that  there  may  be  such  a  house  somewhere.  Two  other  wit- 
nesses (one  living  at  Nottingham^  the  other  a  discounting  clerk 
at  the  Bank)  proved  to  the  same  effect  as  Hancock*  Samuel  Pur-^ 
sloWf  a  clerk  to  Lewis  and  Potter,  then  swore  that  the  endorse- 
ment of  Lewis  and  Potter  on  the  back  of  the  bill  was  in  the  hand- 
writing of  one  of  the  partnei;s  of  the  house  of  Lewis  and  Potter, 
and  that  they  received  the  bill  from  the  defendant,  and  delivered 
it  to  the  plaintiffs ;  that  the  value  of  the  bill  was  paid  to  the 
faoiise  of  Lewis  and  Potter  by  the  plaintiffs  in  draughts  on  bank- 
ers, which  draughts  were  afterwards  paid  in  cash ;  and  that  the 
defendant  had^  credit  given  bino  in  account  with  the  house  of 
Lewis  and  Potter  for  the  value  of  the  bill. 

To  this  evidence  the  defendant  demurred. 

This  demurrer  was  argued  by  the  defendant's  counsel  in  last 
Hilary  Term ;  but,  owing  to  the  weight  of  business^  the  argu- 
ment by  the  other  side  was  postponed  to  this  Term. 

Shepherd,  in  support  of  the  demurrer,  contended  that  the 
evidence  did  not  support  any  part  of  the  declaration.  The  first 
count  is  on  a  bill  of  exchange  payable  to  Grigson  and  Co.  which 
the  declaration  alleges  was  endorsed  by  them.  Now  this  en^ 
dorsement  is  a  material  allegation,  and  it  is  not  pretended  that 
it  is  proved.  East  v.  Essington,  Salk.  130.  2  Ld.  Ray m.  910, 
and  7  Mod.  S6»  It  has  indeed  in  some  cases  been  doubted  what 
is  sufficient  proof  of  endorsement,  as  in  Hankey  v.  fVilson{a): 
but  in  all  the  cases  it  has  been  held  necessary  to  be  proved.  If 
it  be  contended  that  any  part  of  this  last  case  is  against  the  ge- 
neral rule,  it  is  sufficient  to  say,  that  in  Smith  v.  Chester  (b),  (in 
which  the  case  in  Saj^er  was  cited  and  rehed  on),  it  Was  held  in- 
dispensably necessary  to  prove  the  hand-writing  of  the  first  en- 


1789. 
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1789*  dorser  in  an  action  against  the  acceptor.  There  is  indeed  a  cas« 
of  Sione  V.  Fr€eland{a),  in  which  Lord  Mansfield  is  supposed 
to  have  ruled  otherwise :  but  that  is  materially  different  from 
the  present  case ;  for  it  went  on  the  special  undertaking  of  the 
acceptor,  who  expressly  promised  to  pay  at  the  time  the  holder 
discounted  the  bill(i).  At  all  events,  if  it  should  be  supposed 
to  militate  against  this  doctrine,  that  was  only  a  Nisi  Prius  deci- 
sion, and  prior  to  the  case  of  Smith  and  Chester,  The  second  count 
is  equally  negatived  by  the  evidence ;  for  it  is  there  stated  that  the 
bill  was  payable  to  Lewis  and  Potter^  and  endorsed  by  them ; 
whereas  the  evidence  applies  to  another  instrument,  namely,  to 
a  bill  payable  to  Grigson  and  Co.  If  the  parties  had  intended 
that  the  bill  should  in  fact  be  payable  to  Zjtwis  and  Potter, 
though  made  nominally  payable  to  other  persons,  it  ought  to 
have  been  averred  in  the  declaration  that  the  bill  was  drawn  in 
favour  of  Lewis  and  Potter^  trading  under  the  firm  of  Grigson 
and  Co.,  on  which  fact  the  jury  migUt  hav^  exercised  their 
discretion.  But  here  also  the  argument  on  the  first  count 
applies ;  for  a  regular  endorsement  by  the  payees  was  ne- 
cessary to  be  stated  and  proved  ;  and  such  an  endorsement  as 
is  valid  in  law  and  would  bind  the  endorser.  Now  here  the 
endorsers  could  not  be  bound,  because  there  were  no  such  per* 
sons  in  existence ;  and  if  tliey  did  exist,  then  there  is  no  evi« ' 
dence  of  their  endorsement.  Again,  the  persons  endorsing  this 
bill  were  guilty  of  a  forgery.  In  Anne  Lewis's  case  (c),  it  was 
held  that  forging  the  name  of  a  non-existing  person  to  a  letter 
of  attorney  was  felony  within  the  2  Geo.  2.  c.  25.  And  it  is  no 
answer  to  thfe  charge  of  forgery  to  say,  that  there  was  no  jpe- 
cial  intent  to  defraud  any  particular  person,  because  a  general 
intent  to  defraud  is  sufficient  to  constitute  the  crime.  For  if  a  - 
person  does  such.an  act,  &£  probable  consequence  of  which  is  to 
defraud,  that  constitutes  a  fraudulent  intent  in  the  eye  uf  the 
law.  Here  the  making  of  a  false  endorsement  has  actually  de- 
frauded the  holder  of  the  bill,  by  depriving  him  of  one  of  his 
supposed  securities,  lliis  then  being  a  forgery,  the  plaintiffs 
could  not  recover,  because  they  could  not  make  title  through 
the  medium  of  a  felony  in  another.  A  felony  contaminates  a 
transaction,  and  the  civil  remedy  is  completely  merged  in  it  by- 
die  policy  of  the  law  to  prevent  crimes  as  much  as  possible 

(c) Sittings  after  Eiuter  1769,  at  GuUdkaU./  /^S^^J/^ at  /US^ 
(6)  This  was  sAerwanls  assented  to  by  Mr.  Justice  ^sAAatnl,  wlio  liekl  a 
brief  in  flie  caose. 
(0  F«f<.  C>.  If  116. 

from 
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from  patting  unpunished.  If  the  case  of  Peacock  v.  Rhodes  (a)  1789. 
be  cited  oo  the  other  side,  where  a  bill  of  exchange  which  had 
been  regularly  endorsed  by  the  first  payee,  and  afterwards  stolen  offaimt 
came  bon&fide  into  the  hands  of  the  plaintiff,  on  which  he  re-  Mauris. 
covered  against  the  drawer ;  it  is  sufficient  to  say  in  answer,  that 
all  the  endorsements  (except  the  first)  are  perfectly  immaterial  in 
making  a  title  against  the  drawer  or  acceptor,  because  the 
holder  may  strike  out  all  the  others,  and  rest  upon  that  alo^e. 
Neither  can  the  plaintiffs  recover  on  the  general  counts;  for 
there  is  no  immediate  privity  between  these  parties,  as  there  is 
between  endorser  and  endorsee,  or  between  drawer  and  acceptor, 
on  account  of  which  privity  the  law  raises  a  promise  as  between 
those  persons.  But  here  there  is  no  connection  between  tlie 
parties,  except  through  the  medium  of  the  bill ;  if  therefore  the 
action  cannot  be  supported  on  the  bill  itself,  it  cannot  be  sup- 
ported  at  all.  Suppose  A.  borrow  money  of  B.  to  lend  to  C. ; 
B.  cannot  recover  back  frorp  C,  the  money  lent,  because  no  con- 
tract arises  betw*een  them  even  by  implication.  It  would  be  to 
no  purpose  to'jsay  that  a  party  should  not  recover  on  a  special 
count  on  a  bill,  if  be  were  permitted  to  recover  the  amount  of  it 
on  the  general  counts.  This  is  very  distinguishable  from  the 
case  of  Grant  v.  Vaughan  (6)  where  a  bill  payable  to  ship  Fortune 
or  bearer  had  been  lost,  and  afterwards  came  into  the  hands  of  the 
plaintiff  for  a  valuable  consideration ;  because  there  the  plaintiff, 
according  to  the  very  tenor  of  the  bill,  h^  a  title  merely  as  bearer: 
but  this  being  a  bill  payable  to  order,  the  holder  cannot  make 
title  according  to  the  tenor  of  ^,  except  through  the  medium  of 
the  endorsement :  in  the  one  case,  the  bill  passes  by  delivery 
alone  ;  in  the  other,  it  is  also  necessary  that'  there  should  be  an 
endorsement.  This  distinction  between  notes  payable  to  order 
or  to  bearer,  was  recognized  by  Mr.  J.  JVilmot  in  the  last-men- 
tioned case.  The<doctrine  laid  down  in  Smith  v.  Chester  (c)  wilt 
be  altogether  nugatory,  if  the  endorsee  can  recover  upon  the 
common  counts,  when  he  cannot  prove  the  hand-writing  of  the 
first  endorser,  which  was  declared  in  that  case  to  be  absolutely 
necessary  in  an  action  against  the  acceptor,  although  it  appeared 
that  the  endorsement  was  upon  the  bill  at  the  time  it  was  pre* 
sented  for  acceptance.  [To a  question  from  the  Court,  Whether, 
if  a  bill  were  made  payable  to  the  Pump  at  Aldgate  or  order,  it 
might  nott  4^9  recovered  ttp9n  as  a  bill  payable  in  effect  to  the 

(<)  Dwgh  611.  (I)  S  Bwrt.  1516.  (c)  Ante,  1  vol  654. 

Vo^.III.  N  bearer?] 
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1789*        bearer?]   It  was  an6wered|  that  there  was  a  distinction  Vfhegt 

a  bill  was  made  payable  on  the  face  of  it  to  an  inanimate  thiair, 

«^e^i^      and  where  it  was  made  payable  to  a  person  supposed  to  be  in  ex- 

Harris.      istence;  for,  in  the  former  casci^no  additional  credit  was  con- 

^    ferred  upon  the  bill ;  whereas,  in  the  latter,  the  endorsement 

of  that  supposed  payee  is  calculated  to  hold  out  false  colours  to 

the  world,  by  making  persons  who  take  the  bill  believe  that  they 

have  an  additional  security  for  their  money. 

Wood,  who  argued  in  this  Term  for  the  plaintiffs,  admitted 
the  general  vule,  that  it  was  necessary  in  an  action  against  tlie 
acceptor,  to  prove  the  hand-writing  of  the  first  endorser  on  a  bill 
of  eichange,  and  therefore  he  abandoned  the  first  count ;  but 
contended  that  the  plaintiff  was  entitled  to  recover  either  on  the 
second,  or  on  the  general  counts.  The  second  count  is  suffi- 
ciently proved  by  the  evidence ;  for  in  stating  an  agreement  or 
a  deed  in  pleading,  it  is  sufficient  to  state  the  legal  operation  of 
it,  though  there  may  be  a  verbal  variation  between  that  and  tha 
instrument  itself.  Now  according  to  the  legal  operation  of  this 
bill,  it  could  not  be  payable  to  Grigson  and  Co.  because  there 
were  no  such  persons  in  eiistence :  then  it  must  take  effect  aa 
nearly  as  possible,  by  being  considered  as  payable  to  LemsBnd, 
Potter,  the  next  payees,  at  whose  request,  and  to  whom  it  was 
drawn  and  delivered.  It  was  objected  that,  as  it  appeared  that 
a  felony  had  been  committed  in  this  case,  by  endorsing  the  name 
of  a  fictitious  person  on  the  bill,  the  plaintiffs  could  not  recover, 
^  because  no  person  could  make  a  title  through  the  medium  of  a 
felony.  But  the  proposition  is  <iiot  true  to  such  an  extent;  it 
IS  true  indeed  that  a  civil  action  cannot  be  maintained  where 
the  cause  of  action  is  grounded  wholly  on  au  act  of  felony ;  as 
if  one  steal  a  horse  or  money,  the  owner  cannot  maintain  trover 
or  money  had  and  received  against  him,  because  the  civil  re- 
medy is  meiged  in  the  felony.  But  the  rule  only  extends  to 
those  who  have  committed  the  felony  ;  and  it  does  not  appear 
that  Lewis  and  Potter,  or  Harris,  either  committed  the  felony^ 
or  even  knew  at  the  time  that  the  bill  was  endorsed  with  the 
names  of  fictitious  persons.  If  the  proposition  could  have  held 
to  the  full  extent  contended  for,  the  case  of  Peacock  v.  Rhodes  (a) 
could  not  have  been  determined  ^as  it  was;  for  there  the 
holder  of  the  bill,  though  he  was  an  innocent  purchaser  for  n 
laluable  coosideration,  like  the  present  plaintiffs,  derived  his 

(•)  Dwgl.  611. 

title 
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title  to  it  through  the  medium  of  a  felony:  but  in  this  case  a         1789. 

necessary  ingredient  of  the  felony  was  wanting,  namely,  that         

the  eodorseaient  was  made  with  intent  to  defraud.     But  at  any      '^,^7Jll^/^ 
fate  the  plaintifFs  may  recover  on  the  general  counts,  either  for       Harais. 
money  had  and  received,  or  money  paid.    It  is  admitted  that 
ao  endorsee  could  maintain  such  an  action  against  his  immediate 
endorser,  because   of  the  privity  between   them.     Now  here 
there  is  a  privity  between  the  defendant  and  every  person  to 
whpm  the  bill  shall  come  for  a  valuable  consideration  ;  for  the 
nature  of  the  acceptance  is  to  pay  to  any  person  who  shall  be  the 
bon&Jide  holder  of  the  bill.    It  is  expressly  stated  that  Lewis  and 
Potter  did  receive  the  money  from  the  plaintiffs,  and  that  that 
very  sum  was  carried  to  the  account  of  the  defendant :  then  it 
became  money  paid  to  his  use.     It  was  also  money  had  and  re* 
ceived  to  the  use  of  the  plaintiffs  by  the  defendant,  for  he  has  re* 
ceived  so  much  money  for  which  he  has  not  paid  any  consider* 
ation,  if  he  is  not  liable  to  be  sued  on  the  bill ;  and  the  plain- 
tiflSi  have  paid  so  much  money  which  has  been  carried  to  his 
accoont.    It  is  further  to  be  observed,  that  the  defendant  is  the 
dravrer  as  well  as  the  acceptor  of  the  bill  in  question;  and,  as 
he  has  not  pleaded  in  abatement  that  there  were  other  persons 
concerned  with  him  in  drawing  the  bill,  he  is  liable  in  this  ac- 
tion in  the  character  of  drawer.     In  Hodges  v.  Steward  (a),  it 
was  held  that,  as  against  the  drawer  of  a  bill  of  exchange,  the 
payee  may  maintain  a  general  action  of  indebitatus  assumpsit,  for  ' 
money  had  and  received  to  his  use:  aud  it  is  the  same  thing 
whether  the  drawer  received  this  money  through  the  medium 
of  Lewis  and  Potter,  or  immediately  from  the  plaintiffs,  for 
Lezris  and  Potter  may  be  considered  as  the  servants  of  the 
drawer*    And  what  was  said  by  Lord  Mansfield j  in  the  case^f 
Stone  V.  Freeiand,  applies  very  strongly  here,  namely,  that  the 
drawer  by  his  own  act  enabled  Lewis  and  Potter  to  circulate 
the  bill  and  raise  money  on  it.     In  Grant  v.  Faughan  (6),  it  was 
clearly  held  that  the  bon&  fide  bolder  of  a  bill  payable  to  bearer 
might  maintain  an  action  for  money  had  and  received  against  the 
drawer ;  and  this  may  be  considered  as  a  bill  payable  to  bearer. 
And  again,  in  Moses  v.  Macferlane  (c),  the  Court  laid  it  down  as 
a  principle  that,  if  the  defendant  cannot  in  conscience  retain  the 
money  which  he  has  received^  he  shall  be  liable  to  refund  it 
to  the  party  entitled  in  an  action  /or  money  had  and  received. 

(«)  SM.,ltS.  (b)  3  Bwrr.  15S5.  (0  ft  Bur.  1005. 

N  2  Shepherd, 
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1789.  Shepherd,  in  reply.     As  to  tlie  second  count,  this  cannot  be 

considered  as  a  bill  payable  in  its  legal  operation  to  Lein^  and 

'^<f^SS"  •  Potter,  since  that  would  be  to  give  it  an  eflfect  directly  contrary 
Harris.  to  the  words  of  it.  It  purports  on  the  face  of  it  to  be  drawn  in 
favour  of  a  real  and  a  different  house  from  that  of  Lewii  and 
Potter ;  and  cannot  be  compared  to  a  bill  which  on  the  face  of 
it  appears  to  be  drawn  in  favour  of  an  ideal  payee.  A  bill 
drawn  payable  to  A.  can  never  be  considered  as  a  bill  pay- 
able  to  B.  And  if  it  had  been  so  intended  by  the  parties  ori- 
ginally, it  should  have  been  alleged  in  the  declaration  to  be  a 
bill  payable  to  B.  trading  under  the  firm  of  A.  which  fact 
might  have  been  tried  by  the  jury.  In  Peacock  v.  Rhodes,  the 
plaintiff  did  not  derive  his  title  through  the  medium  of  a  felony 
at  the  trial ;  for  it  was  only  necessary  for  him  to  prove  the  hand- 
writing of  the  defendant  and  the  first  endorser,  neither  pf  which 
were  forged.  Then  as  to  the  general  counts,  they  cannot  help 
the  holder ;  for  he  can  only  recover,  if  at  alt,  upon  the  bill.  The 
only  contract  which  can  be  proved  between  these  parties  neces- 
sarily arises  through  that  medium  :  and  that  contract  can  only 
legally  be  proved  through  the  endorsement  of  the  payee.  The 
case  of  Grant  v.  Vaughan  only  shews  that  the  drawer  of  a  bill 
payable  to  bearer  contracts  to  pay  any  person  who  shall  be  the 
legal  holder  of  it  at  the  time  ;  and  that  is  according  to  the  very 
tenor  of  the  instrument:  but  the  acceptor  of  a  bill  payable  to 
order,  by  the  same  criterion,  only  undertakes  to  pay  the  contents 
to  the  order  of  the  first  payee.  Then  as  to  the  case  of  Moses  v« 
Macferlane,  it  is  as  necessary  that  the  plaintiff  should  be  able  to 
prove  his  right  to  receive  the  money  by  legal  evidence,  as  that 
the  defendant  should  not  unconscientionsly  retain  it. 

BuLLER,  J. — said,  suppose  A.  owes  B.  100/.,  and  B.  owes 
C.  100/.,  and  the  three  meet,  and  it  is  agreed  between  them  that 
A.  shall  pay  C.  the  100/. ;  B.'s  debt  is  extinguuhed,  and  C. 
may  recover  that  sum  against  A.  (a). 

Shepherd  answered,  that  that  goes  on  the  ground  of  there 
being  an  express  promise,  whereas  this  was  an  attempt  to  raise  an 
implied  one. 

Cur.  adv.  vult. 

Lord  Kbkyon,  Qi.  J. — now  delivered  the  unanimous  opinion 
of  the  Court.  After  stating  thq  record,  and  observing  that  the  nc- 

(«)  no.  lanel  v.  Dmtgku,  1 H.  BU  Rep.tS9. 

cessary 
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cessarj  inference  which  the  jury  would  have  made  was  that,  at  the        1789. 

time  the  bill  was  drawn,  there  were  no  such  persons  in  existence        

as  Grigson  and  G).,  and  that  that  fact  was  notorious  to  all  the.  ^^^^^^ 
jmrties  in  the  transaction,  and  particularly  to  the  defendant  in  Harrii. 
this  cause,  proceeded  thus :  On  these  facts,  what  the  conscience 
of  the  case  is  no  man  living  can  doubt ;  for  it  is  extremely  clear 
that  the  defendant,  who  is  now  called  upon  to  pay  this  bill,  has 
received  the  value  of  it,,  and  therefore  ought  in  conscience 
to  account  for  it.  The  Court  are  not  called  upon,  and  there- 
fore they  anxiously  forbear,  to  decide  a  question  alluded  to  in 
the  argument,  namely,  whether  the  person  who  endorsed  the 
names  of  Grigson  and  Co.  was  or  was  not  guilty  of  IFelony.  I 
am  not  clear  that  the  concliision,  which  has  been  drawn,  that 
H  was  not  meant  as  a  fraud  on  any  one,  is  the  right  one ;  for 
though  the  names  of  Grigson  and  Co.  might  not  be  known,  yet 
the  holder  of  a  bill  takes  it  on  the  credit  of  those  whose  names 
appear  upon  it,  to  either  of  whom  he  may  resort  for  payment, 
i^nd  if  that  were  the  only  ground  of  defence  to  which  the  per« 
son  endorsing  the  names  of  Grigson  and  Co.  could  have  recourse 
on  a  criminal  prosecution,  I  do  not  know  whether  it  would 
serve.  But  upon  this  we  give  no  opinion;  it  will  be  sufficient 
to  decide  it  when  the  question  shall  arise.  At  present  this  is 
only  a  civil  right  which  is  put  in  question  on  this  recofd ;  in 
deciding  M'bich  we  do  not  wish  to  have  it  understood  that  we 
mean  to  break  in  upon  the  rule  as  applicable  to  cases  in  general ; 
for,  generally  speaking,  there  is  no  doubt  but  that  the  endorsee 
of  a  bill  of  exchange,  payable  to  order,  must  in  deriving  his 
title  prove  the  hand-writing  of  the  first  endorser.  But  this 
decision  proceeds  on  the  special  circumstances  of  the  case,  ^ 
namely,  that  the  defendant  at  the  time  of  entering  into  this 
engagement  knew  that  there  were  no  such  persons  as  Grigson 
and  Co.  and  therefore  that  in  point  of  formal  derivation  of  title, 
that,  which  is  usually  done,  could  not  be  done  in  this  case.  It  is 
clear  that  many  instruments  may  be  enforced  contrary  to  the 
wording  of  them ;  as  if  B.  tenant  for  life  of  C.  (a),  and  he  in 
the  remainder  or  reversion  in  fee,  having  several  estates  in  the 
same  land,  join  in  the  same  lease  by  deed,  during  the  Efe  of  C. 
it  shall  be  considered  as  the  lease  of  B.  and  confirmation  of  him 
in  the  reversion  or  remainder ;  and  after  C's  decease,  it  is  the 
lease  of  the  remaindei^man  and  the  confirmation  of  jB.    But  on 

(a)  Cc.  Lii.  45. «. 

N  3  the 
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]  789*        the  first  count  of  this  declaration  our  opinion  does  not  proceed : 

neither  is  it  necessary  to  say  any  thing  ^n  the  second ;  though  if 

agtiinxi  it  weje  necessary  to  resort  to  that,  I  confess  I  have  an  opinion  on 
HAaaiSt  it.  But  the  counts  on  which  the  judgment  of  the  Court  is  given 
are  those  for  money  paid,  and  money  had  and  received.  It  waa 
decided  in  Lord  Raymond^s  {a)  time  that  a  general  indebitatus 
assumpsit  might  be  maintained  to  recover  money  for  the  value  of 
a  bill  of  exchange  which  was  not  paid :  it  is  true,  indeed^.that  in 
that  case  the  bill  was  drawn  payable  to  bearer ;  and  that  doctrine 
was  afterwards  considered  in  the  case  of  Grant  ▼•  Vaughan, 
and  confirmed  by  each  of  the  Judges  of  this  Court.  Here  the 
Chief  Justice  read  a  manuscript  note  of  that  case,  which  was 
fuller  than  the  report  of  it  in  Sir  J.  Burrow;  in  which  YcUes,  J. 
said, ''  giving  such  a  bill  is,  as  it  were,  an  assignment  of  so  much 
*'  property,  which  becomes  money  had  and  received  to  the  use  of 
"  the  holder  of  the  bill."  Now  on  that  doctrine  my  opinion  is 
grounded  in  the  decision  of  this  case.  For  here  the  defendant^ 
being  a  debtor  to  the  house  of  Lewis  and  Potter,  drew  a  bill 
which  he  delivered  to  them,  and  drew  it  in  terms  which  could 
not  be  proved  in  a  formal  manner :  he  was  not  only  privy  to 
the  transaction,  but  the  very  negociatpr  of  it ;  and  by  drawing 
it,  he  put  himself  in  a  situation  to  pay  what  he  was  in  con- 
science  bound  to  pay ;  therefore  it  was  an  appropriation  of  so 
much  money  to  be  paid  to  the  person  who  should  become  the 
holder  of  the  bill*  In  making  this  decision  we  do  not-mean  to 
infringe  a  rule  of  law,  which  is  Very  properly  settled,  that  a 
chose  in  action  cannot  be  transferred  :  but  we  consider  it  as  an 
agreement  between  all  the  parties  to  appropriate  so  much  pro- 
perty to  be  carried  to  the  account  of  the  holder  of  the  bill ;  and 
this  will  satisfy  the  justice  of  the  case,  without  infringing  any 
'rule  of  law. 

Judgment  for  the  plaintiffs  (i). 
(«)  fVard  V.  Evom,  2  Ld.  Ray.  930.  (6)  Vid.  H.  Bl.  Bep,  SS9. 


-     Vere  and  Others  against  Lewis  aod  Another. 
s.  p. 
Qti.  If  abai      ^Y^HIS  case  stood  next  in  the  paper  to  that  of  Tatlock  v. 

initel^^l^oS    ^    Harris;  but  the  Court  thought  it  not  to  be  disUnguisbed 
ration  payable    from  it,  and  gave  judgment  for  the  plaintififs  without  anrun^ent. 

to  bearer^  vad  ^        "      ^.  ^  o 

may  be  declared  on  as  such  i  The  acceptance  of  the  drawee  is  primAfiKii  evWence  of  his  having 

effects  of  the  drawer  in  his  hands. 

In 
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In  this  Ase  the  first  count  stated  the  bill  of  exchange  to  be  1789* 
drawn  by  Livesay  and  Co.  on  the  defendants  in  favour  of  Lanh  *"*— 
rence  Ashworih^  and  by  him  endorsed  to  the  plaiotitfs :  the  2d  '  „^hui 
count  stated  it  to  be  a  bill  payable  to  bearer ;  the  Sd  payable  to  Liwit. 
the  order  of  the  drawers,  and  by  them  endorsed  to  the  plaintiffs ; 
with  the  money  counts. 

Rusself  for  the  defendants,  attempted  to  distinguish  this  from 
the  former  case,  by  observing  that  here  was  no  evidence  that  in 
point  of  fact  |hey  received  any  v&lue  for  the  bill,  and  therefore 
they  could  not' be  liable  oh  the  money  counts:  and  also  that 
here  was  strong  evidence  to  shew  that  the  defendants  were  con- 
cerned in  the  forgery  of  the  name  of  the  first  endorser.     But 

The  Court  said  that  the  mere  circumstance  of  the  defendant's 
accepting  was  evidence  that  he  had  received  value  from  the 
drawers,  and  that  on  the  demurrer  to  evidence  the  Court  might 
draw  the  same  inference  that  the  jury  would  have  drawn.  And 
that  the  latter  circumstance  did  not  vary  the  question. 

LordKENYpN,  Ch.J.  A8HUURST,J.and  BvhhfLU,  J. thought 
(a)  that  the  plaintiffs  might  recover  on  the  second  count,  which 
stated  that  the  bill  was  drawn  payable  to  bearer. 

Judgment  for  the  plaintiffs, 
(a)  Vide  poH.  Minet  v.  Gt&ion,  481 .  where  it  was  so  held. 


Belk  against  Broadbent  and  Wife.  j£"tlh 

THIS  was  an  action  of  trespass  and  false  imprisonment;  A  defendant  in 
to  which  the  defendants  pleaded   a  justification,  stating  ^^^i^pnson./ 
that  on  the  8tb  of  April  in  the  £dth  year,  ^c.  a  bill  of  Mid-  m«nt,  pleading 
dlesex  was  sued  out  of  the  court  of  B.  72.  the  said  court  then  ^^r  i^ne" 
and  still  being  at  IVestmintter^  S^c.  at  the  suit  of  the  defendants,  process  saed 
endorsed  for  bail  for  200/.  by  virtue  of  an  affidavit  of  th^  cause  caase^in  which* 

of  action  of  the  defendants  filed  in  the  court,  Sfc.  uponSvhich  he  was  plaintiff, 

,.._  ,o         fw^i-i        •  ™ay  "tate  that 

writ  the  plaintiff  was  arrested,  ofc.    To  this  plea  there  was  a  the  wht  israed 

special  demurrer,  because  no  cause  of  action  was  shewn  for  which  vft^J^^ol?*^*' 
the  plaintiff  was  liable  to  be^ arrested;  and  because  the  writ  was  bail,  without 
sued  out  on  the  8th  of  Jpril,  when  the  Court  were  alleged  to  be  Jl^wo^ac- 
sitting,  whei-eas  the  8th  April  was  in  the  vacation.  tion.    And  if 

Lambe,  for  the  demurrer,  admitted  that  this  would  have  been  ^^^^^^ 
a  good  plea  by  the  oflicer  who  arrested,  because  he  is  bound  to  sued  oot  on  a 
execute  the  process  of  the  Court,  and  therefore  the  writ  alone  is  the^eseoi^day 

and  the  fimt 
day  of  tenu,  and  thefe  be  a  special  demnrrer  for  that  cause,  the  objection  will  not  prevail,  though 
the  ooort  do  not  sit  m  fact  tilt  the  9iMrl0dMjwfl,  [15  Bast,  615.    lSaund.300.  6£ast,dl4.J 

N  4  a  sufficient 
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1789.        a  sufficient  justification  for  bim:  but  insisted  (bat,  as  the  de^ 
"-  fendants  were  the  persons  at  i^  hose  suit  th^  plaintiff  was  arrested, 

offahut        ^^^y  """*'  ^"^w  the  cause  of  action,  and  should  have  shewn  if. 

Broadbent.  The  practice  of  pleading  the  cause  iu  all  cases  where  the  action 
is  brought  against  the  party,  at  whose  suit  the  plaintiff  is  ar- 
rested,  is  a  strong  argument  to  shew  what  the  law  is.  In  Briiion  v. 
Cole(a),  the  writ  of  execution  was  held  a  sufficient  justification 
to  the  oflScer  in  trespass  against  him  by  the  parly  whose  goods 
•were  taken;  but  it  was  said  that  the  plaintiff  in  the  original  action 
must  shew  the  jhdgment  as  well  as  the  execution.  Then  as  it 
is  necessary  in  the  one  case  to  shew  the  judgment,  which  is  the 
foundation  of  the  execution ;  it  Is  also  necessary  in  the  other  to 
shew  the  cause  of  action,  which  warranted  the  arrest.  Tliere 
is  also  a  distinction  between  an  irregular  and  an  erroneou* 
judgment,  as  to  the  party  himself  at  whose  suit  it  is  obtained : 
the  latter  is  a  suflScient  justification,  but  not  the  former,  because 
it  lies  within  bis  knowledge.    Philips  v.  Biron,  J  Sir,  509.  and 

XJ5Eaat,S8S]  Parsons  v.  Lloyd,  2  Bl.  Rep.  S45.  Secondly,  the  writ  was  sued 
out  on  the  8lb  of  Jpril,  which  the  Court  are  bound  to  uke 
notice  was  in  the  vacation  lime,  when  they  were  not  silting* 
Estmcke  v.  Cooke,  2  Ld.  Raym.  1557.  Hart  v.  IVesion,  5  Burr] 
2586.  and  Atkinson  v.  Jnderson{b),E.  25  G.3.  B.  R. 

Wood,  contra.  It  was  not  necessary  for  the  defendants  to 
state  more  in  their  justification  than  the  affidavit  to  hold  to  bail, 
and  the  writ  which  was  sued  out  in  consequence  of  it :  olher' 
wise,  whenever  a  defendant,  who  has  been  held  to  bail,  obtains  a 
verdict,  be  may  in  all  cases  maintain  an  action  of  false  impri- 
sonment  against  the  plaintiff  in  the  original  suit.  If  there  be  no 
cause  of  action,  the  party  arrested  has  another  remedy,  namely, 
an  acrion  on  the  case  for  maliciously  holding  to  bail.  And  that 
shews  that  the  present  action  cannot  be  supported ;  for  case  will 
not  he,  where  trespass  will.  Sh'ewing  the  affidavit  to  h6ld  to 
bail,  on  which  the  writ  issued  in  this  case,  is  equival-nt  to  shew- 
ing the  judgment,  on  which  a  writ  of  execution  issues.  Nor 
can  It  be  necessary  to  state  the  cause  of  action  ;  because  it  could 
not  be  traversed  even  if  it  were  stated,  in  answer  to  the  second 
.  objection,  the  Court  will  take  notice  that  the  writ  was  sued  out 
after  the  essoign  day  of  the  terifa,  which  happened  on  the  6th  of 
April,  when  the  Court  are  supposed  in  laiv  to  be  sitting.   And 

{a)  SdUc,  408. 

(6)  That  was  debt  on  a  baU-bond ;  and  Uie  declaration  stated  that  th«  ^rlt 
wa.„.^o«tonthe.diVo.«,.A..1784,#A.Co«1l*^ 
which  on  special  dcmoirer  wasiield  ill.  .  «*•»«•  rrafrnxnuer^ 
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it  is  immaterial  whether  it  was  irregularly  sued  out  or  not,  be»        1789. 
cause  it  is  good  uotil  it  is  set  aside  for  irregularity.  ^' 

Lambe^  in  reply,  said  the  sitting  of  the  Court  means  in  full       ^omMi 
term,  and  not  the  essoign  day,  when  it  is  notorious  that  they   BaoADBEux, 
never  sit. 

Lord  Ken  YON,  Ch.  J. — ^There  is  no  ground  for  either  of  the 
objections.  First,  if  a  party  be  arrested  without  any  cause  of  ac- 
tion, he  has  his  remedy  by  an  action  on  the  case  for  maliciously 
holding  him  to  bail.  But  it  is  incomprehensible  to  say  that  a 
person  shall  be  considered  as  a  trespasser  who  acts  under  the  pro- 
cess of  the  Court.  As  to  the  other,  there  is  no  doubt  but  that 
in  the  eye  of  the  law  the  essoign  day  is  for  many  purposes  the 
first  day  of  the  term :  the  quarto  die  post  is  only  an  indulgence. 

AsHHURST,  J.  of  the  same  opinion. 

B u  LLER,  J. — The  first  objection  has  been  over-ruled  in  several 
cases,  particularly  the  Tretnaton  one  (a),  which  I  argued ;  and 
that  was  decided  on  the  ground  that  the  original  cause  of  action 
uvas  pot  traversable.  That  was  a  much  more  favourable  case 
than  the  present,  because  it  came  from  an  inferior  court :  one  ob- 
jection which  I  there  made  was,  that  the  c^se  of  action  was  not 
set  forth  in  the  plea,  nor  was  it  stated  that  the  plaintiff  became  m- 
debted  within  the  jurisdiction  of  the  court;  and  if  he  did  not,  the 
whole  was  coram  nonjudice.  From  that  time  to  the  present  it 
lias  been  considered  to  be  unnecessary  to  state  the  cause  of  action* 
'With  respect  to  the  second  objection,  which  is  founded  upon  a 
fiction,  any  other  fiction  is  suflScient  to  over-rule  it.  Though  in 
point  of  fact  we  know  that  writs  do  issue  in  vacation  time,  yet 
that  difficulty  is  obviated  by  testing  them  in  term  time.  So  on 
tl^e  other  hand  though  the  Courts  do  not  actually  sit  on  the 
essoign  day,  yet  in  law  it  is  considered  as  the  first  day  of  the 
term. 

Grose,  J.  assenting.  Demurrer  over-ruled. 

(a)  Rowland  v.  VeaU  aud  Otberi,  Cowp,  18. 


HixoN  against  Binns.  SJ*8th 

DEMURRER  to  a  plea  of  misnomer,  in  abatement,  con«  A  plea  of  mu- 
cluding  with  praying  if  the  bill,  and  that  the  same  may  be  ment'mlwt***' 
gnashed;  the  cause  assigned  being  that  the  defendant  did  not  pray  coaclnde  with 

judgment  of  the  bill :  which  omission  ^SSa^^Sehhi 

prayiiw<AaM&< 
utme  maif  kt  puuhtd^  was  hdd  ill  on  special  dematrer.   [5  T.  R.  467.    8  lb.  515.] 

Morgan 
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1789.  Morgan  insisted  was  bad  on  special  demurreri  as  not  being 

■'     " '         according  to  the  usual  form  of  such  pleas. 

f,^^  Marryatf  in  support  of  the  plea,  contended  tfaatj  as  the  de- 

BiNirt;  fendant  had  shewn  by  his  plea  that  the  bill  was  abateable,  and 
having  prayed  that  it  might  be  quashed,  the  Court  would  conse- 
quently award  it.  A  prayer  of  judgment  in  terms  is  not  necessary, 
where  the  kgal  effect  of  it  is  prayed,  Co.  Ent.  3€0. 413.  Lev. 
Ent.  55.  Heme  Ent.  tit.  Abatement^  10  Mod.  \  \2.  Regula 
placitandi  290.  In  pleading  to  the  jurisdiction,  the  defendant 
coocludes  at  his  option,  either  by  praying  judgment  whether  the 
Court  will  take  further  cognizance  of  the  suit,  or  by  merely 
suggesting  his  own  apprehension  that  the  Court  will  not  do  so. 
That  lands  are  pleadable  only  in  a  manor  court  is  pleaded  with 
one  of  these  conclusions  in  3d  Instr.  Clericalis  S ;  and  ancient 
demesne  is  pleaded  with  the  other  in  the  very  next  page. 
So  also  pleas  of  privilege  in  abatement,  (which  may  rank  either 
amoi%  pleas  to  the  jurisdiction,  or  to  the  persons  of  the  defend- 
ants,) conclude  with  a  suggestion  that  the  Court  will  not  take 
cognizance,  either  with  or  without  a  prayer  of  judgment. 
^  3  Morg.  Mod.  Plead.  19, 20, 2 1 .  2  Brown\  Ent.  60.  It  even 
seems  enough  to  shew  the  writ  abateable,  without  praying 
judgment  in  an]^  way.  Co.  Enk  254. 271.  But,  however  that 
may  be,  the  authorities  before  cited  shew  that  praying  that  the 
bill  may  be  quashed  is  sufficient.     But 

The  Court  said  that  in  dilatory  pleas  the  greatest  precision  was 
required ;  and  that  as  the  defendant  had  not  in  his  plea  of  abate* 
ment  complied  with  the  necessary  forms,  the  plaintiff  might  take 
advantage  of  it  on  a  special  demurrer ;  and  adjudged 

Quod  respondeat  ouster. 


SSi.    a  ^^  ^^^^*  ""S^^^  Prosser. 

off'Sat^^*"  T^HIS  was  an  action  upon  the  case  for  work  and  labour, 
plaintiff  was  ^  care,  and  diligence,  as  an  attorney,  with  the  common 
?d'endant^^  money  counts,  and  the  declaration  was  entitled  of  Hilary  Term 
iketimt^tke  29  Geo.  3.  Pleas,  first,  non  assumpsit;  2dly,  that  the  plaintiff 
Sfbad'^^  f^fo^^  ^^^  ^l  l^^  li^"^  ^f  ^^^  P^^^  pleaded  was  and  still  is  in- 
■hooid  lUte  debted  to  the  defendant  in  a  larger  sum  than  is  due  and  owing 
that  he  was  m- 

debted  at  the  eommeneemeni  rf  the  acltoii.  It  is  do  otjectioo  to  a  plea  of  set-off  that  the  deftad- 
aat  has  bronght  an  action  against  the  plaintiff  for  the  same  som  u  which  the  plaintiff  has  paid 
the  amonnt  of  the  demand  into  Coort.  [4£ast,507.] 

from 
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Etavs 


from  bim'  to  the  plakitiffy  s$.  in  25/.  9s.  on  a  promissory  note         1789* 
of  the  plaintiff  dated  SOth  Jufy  ITS?,  made  payable  to  P.  H*. 
Oct'A  and  by  him  on  the  same  day  and  year  endorsed  to  the  de- 
fendant, tfc. ;  and  in  other  sums,  Sfc.     Replication  (protesting      Paofsaa* 
that  the  plaintiff  eihibited   his  bill  against  the  defendant  on 
Tuesday  next  after  the  morrow  of  jIU  Souls  in  Michaelmas 
Term,  in  the  28th  year,  S^c. ;  protesting  also  that  the  endorse- 
ment  was  made  to  the  defendant,  and  that  the  several  sums  by 
the  plea  supposed  to  be  due  to  the  defendant  accrued  and 
became  due  to  him  after  exhibiting  the  plaintiff's  bill,)  That, 
notwithstanding  the  defendant's  plea,  to  wit,  on  Tuesday  next 
afker  eight  days  of  St.  Martin y  in  Michaelmas  28  Geo.  3.  the  de« 
fendant  brought  an  action  in  this  court  against  the  plaintiff  upoa 
the  same  note,  in  which  action,  and  after  the  defendaol's  plead- 
ing in  the  present  action,  to  wit,  on  Wednesday  next  after  jif' 
teen  days  of  St,  Martin^  in  Michaelmas  28  Geo.  3.  the  plaintiff 
paid  the  amount  of  the  note  into  court,  under  a  rule  of  Court ; 
with  an  averment  that  the  plaintiff  was  not,  at  the  time  of  the 
pleading  in  this  action,  indebted  to  the  defendant  upon  the  several 
causes  or  considerations  in  his  plea  mentioned  in  any  sum  exceed- 
ing 25/.  135.  so  by  him  paid  into  court,  ^c.  in  that  action. 
To  this  replication  there  was  a  general  demurrer,  and  joinder. 
Morgan^  who  was  called  upon  to  support  ihe  replication, 
contended  that  the  defendant  could  not  bring  an  action  on  the 
note,  and  plead  the  same  note  by  way  of  set-off:  and  that,  by 
the  plaintiff's  paying  the  ameunt  of  it  into  court  in  that  action, 
he  had  done  away  the'  defendant's  set-off.    But  the  defendant's 
plea  is  also  bad,  and  may  be  taken  advantage  of  on  the  demurrer 
to  the  replication.    For  it  is  not  stated  that  the  debt  on  the 
note,  which  is  the  subject  of  the  set-off,  was  due  and  owing 
from  the  plaintiff  to  the  defendant  at  the  time  of  exhibiting  the 
plaintiff's  bilL   Its  being  a  debt  at  the  time  of  the  plea  pleaded  is 
no  answer  to  the  plaintiff's  demand.     If  such  a  plea  could  be 
supported,  the  plaintiff  wOuId  be  deprived  of  those  costs  to 
ii'hich  he  was  entitled  when  he  brought  this  action ;  and  perhaps 
the  note  may  have  been  endorsed  to  the  defendant  after  the 
action  was  brought  for  the  very  purpose  of  defeating  it. 

Lane,  contra,,  cited  Brown  v«  BaskerviUei/ii,  to  shew  that 
the  defendant  might  bring  his  action  on  the  note,  notwith- 
standing his  plea  of  set-off.  And  in  support  of  the  plea,  be 
relied  on  the  authorities  of  Sullivan  yf,  Montague  (Jb),  and  £ey 

(a)  a  Bwr.  m9.  (»)  ihHl  10% 

nokk 
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]789*       fioldi  V.  Beerling{a),  in  which  it  was  expressly  decided  tbi^t  ffc* 

■  tio  non  goesj  ia  every  case,  to  the  lime  of  plea  pleaded,  not  to 

,^^1        the  commencement  of  the  action.     And  he  observed  in  answer 

PuossEs.      to  the  argument,  that  the  note  might  have  been  endorsed  to  the^ 

defendant  after  the  action  brought,    that  it  appeared  on  the 

record  that  the  note  was  givetf  in  July  1787»  and  on  the  same 

day  and  year  endorsed  to  the  defendadt ;  whereas  this  action  was 

not  brought  till  HiL  29  0. 3.  so  that  in  this  case  the  set-off  was 

of  a  debt  due  at  the  time  of  bringing  the  action. 

The  Court  were  clearly  of  opinion  that  the  replication  was  ill, 
on  the  authority  of  Brown  and  BaskervilU ;  adding  that,  if  the 
set-off  were  proved  to  the  jury,  and  the  defendant  also  succeeded 
in  his  action  on  the  note,  the  plaintiff  in  this  action  might  bring 
an  audita -querela,  or  have  some  other  remedy.  But  they  wished 
to  look  into  the  cases  cited  in  support  of  the  plea. 

On  the  next  day  Bullbr,  J. — said  he  bad  looked  into  the  case 
of  Reynolds  v.  Beetling,  and  found  that  it  could  not  be  sup- 
ported. One  question,  which  arose  there,  was  whether  a  judg- 
ment could  be  pleaded  by  way  of  set-off  pending  a  writ  of 
error;  which  the  Court  were  of  opinion  might  be  done:  and 
so  far  the  judgment  was  right.  On  the  other  point  there  ruled, 
namely,  that  a  judgment  recovered  after  the  action  was  brought, 
and  before  plea  pleaded,  might  be  pleaded  by  way  of  set-off, 
perhaps  the  Court  did  not  consider  the  strict  law,  so  much  as 
the  justice,  of  the  case.  But  this  point  cannot  b^  supported. 
On  which 

Judgment  was  given  for  the  plaintiff. 

C«i)  Reynolds  v.Bebrlino.    M,  25  G.3.  B,  R. 

AuwnptU,  Plea,  set-off  on  promises,  and  also  on  a  judgment  recovered  by 
defendant  against  the  plaintiff  after  the  action  brought  and  before  plea  pleaded. 
Replication,  error  pending  on  that  judgment.  To  this  there  was  a  general  de- 
,mnrrer,  and  joinder.      « 

Shepherd,  for  the  demurrer,  insisted  that  the  replication  was  no  answer  to  the 
defendant's  plea;  that  the  drcumstaace  of  the  writ  of  error  being  pending  wan 
■o  bar  to  the  defendant's  setting  off  the  judgment.  And  in  support  of  the  plea  he 
cited  SMivm  v.  MoikUigu, 

Lane,  coniru,  said  that  as  the  writ  of  error  was  a  eupersedeoi  to  an  execution^ 
it  ought  to  be  so  to  e^ery  other  mode  of  obtainmg  the  effect  of  the  judgment. 
And  contended  that  the  plea  itself  could  not  be  supported,  because  it  was  not 
only  contrary  to  the  settled  mode  of  pleading,  but  also  contrary  to  justice,  for 
the  plaintiff  might  be  thus  deprived  of  the  costs  of  the  action  to  which  he  was  en« 
titled.  And  as  to  SuiUvem  v.  Mmdagu,  the  principal  question  was,  whether  the 
judge  could  certify  after  the  cause  was  over.    But 

The  GMrt  said,  on  the  authority  of  AilUvaa  v.  Minii4g%,  that  the  plea  was 
food ;  and  that  the  replication  was  no  answer  to  it 

But 
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But  leave  was  given  to  ameDd  without  payment  of  coatSi  the        1780. 
defendant  having  been  misled  by  (he  doctrine  in  Reynolds  v.  ■ 

BarUng.  ^^H^ 

Paossbb* 

Newlino  against  Fkancis.  £^Uu 

THESE  were  issues  to  try  the  right  of  election  of  mayor  TheprocUma. 
for  the  borough  of  Cambridge.    The  first  count  suted  ^e^st^i^Ui 
the  plaintiff's  mode  of  election;  that  the  names  of  all  the  the  4th  year  of 
common  council  of  the  borough  piesent  at  the  election  should  i^tori^'cor- 
be  first  written  on  several  pieces  of  paper  and  laid  upon  the  pontioni  to  . 
table ;  that  the  mayor  and  his  assistants  should  elect  two  alder-  charten^^v. 
men  to  inclose  the  names  in  balls  of  wax,  and  put  the  same  in  op«rate^(wbea 
a  box;  that  the  mayor  and  his  assistants  should  also  appoint  one  gnat  of  revival 

other  alderman  to  take  out  one  of  the  balls  for  the  bench ;  and  Itf!!^^^ 
111.  oiu  corpora- 

that  the  commonalty  should  appomt  a  burgess  to  take  out  one  tionsathad 

other  ball ;  and  that  the  two  whose  names  should  be  inclosed  in  ^elr^raorate 
the  balls  so  taken  out  should  choose  twelve  bmgesses,  that  is  to  franduseii  to 
say,  three  for  every  ward  within  the  borough ;  and  the  twelve  ^^^boT  ^^ 
being  first  sworn  should  choose  unto  them  six  other  butigesses,  viz.  ^ich  snrrea- 
two  out  of  two  of  the  wards,  and  two  out  of  each  of  the  others,  ^^i^^S)^tl 
and  that  those  eighteen  burgesses  so  chosen  and  sworn  should  >uul  granted 
within  an  hour  choose  a  mayor,  bailiff,  and  counsellors  of  the  and  overturnt 
borough.    The  second  count  stated  the  defendant's  mode  of  nch  near  char- 
election  ;  that  the  mayor  and  his  assessors  or  counsellors  should  poratioo  of 
elect  one  of  the  commonalty,  and  that  another  of  the  common-  ^""^T^^^ 
alty  should  be  elected  by  the  commonalty,  which  two  being  nndorthepto- 
aworn  should  elect  twelve  men  of  the  commonalty,  which  ^^^^{^ 
twelve  should  choose  six  more  of  the  commonalty,  and  those  node  of  elect- 
eighteen  in  the  presence  of  die  commonalty  should  swear  that  j^^^^l^^ 
they  would  choose  a  certain  fit  mayor  to  govern  the  town,  four  bycfaartcror 
i>ailiffs,  and  four  counsellors ;  and  that  the  two,  who  choose  5I2^iJpSj!&m 
the  twelve,  should  not  be  part  of  the  eighteen  in  the  election ;  may  make  bye« 
and  that  the  eighteen  should  choose  the  mayor,  bailiffs^  and  {^^  u^!^ 
counsellors  of  the  borough.  ^^* 

At  the  trial  at  Guildhall,  before  Lord  Kenyonf  a  special  ver- 
dict was  found  in  substance,  as  follows :  Cambridge  is  a  bo- 
rough by  prescription,  by  the  name  of  the  mayor,  bailiffs,  and 
burgesses  of  the  borough  of  Cambri^e.  There  has  not  been 
any  one  uniform  and  certain  mode  of  election  of  the  mayor, 
bailiffs^  and  counsellors,  of  the  borough,  used  and  established  in 

the 
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1789.  tbe  borough  from  time  immemorial:  but  it  has  from  time  to 
— ^-  time  been  ordered  and  directed  by  bye--law8  for  that  purpose 
^S^^  made  by  the  body  at  large.  The  verdict  then  stated  a  byeJaw 
FkuMcii*  mad^  in  18  Ed.  S.  for  the  election  of  mayor,  bailiffs,  and 
counsellors,  as  set  out  in  tbe  second  count  of  the  declaration ; 
nvhich  was  followed  till  the  10th  of  EliztAeth,  when  the  bye- 
law  prescribing  the  mode  of  election,  as  stated  in  the  first  count, 
was  made.  This  latter  was  used  from  that  time  till  the  grant- 
ing of  the  charter  of  36  Car.  €.,  hereafter  mentioned.  It  then 
stated  that  the  corporation,  by  a  deed  of  surrender,  dated  llth 
November,  in  the  d6th  of  Car.  2.,  granted  and  surrendered  to 
the  King  all  their  powers,  franchises,  and  liberties  of  or  con- 
cerning the  election  of  any  persons  Jn  the  several  offices  of 
mayor,  and  several  other^:  but  no  deed  of  surrender  of  any 
charters,  franchises,  or  privileges,  belonging  to  the  corpora* 
tbn,  was  enrolled  of  record  before  the  granting  of  that  char- 
ter. The  verdict  then  set  out  the  charter  of  Charles  the  Second ; 
which,  after  reciting  the  above  surrender,  contained  {inter  alia) 
a  power  of  amoving  any  of  the  corporators  by  an  order  of  Privy 
Council ;  a  licence  to  purchase  lands  in  mortmain,  with  a  non 
obitante  clause ;  and  which  directed  that  the  mayor,  ifc.  should  be 
elected  in  the  same  manner  as  had  been  accustomed  for  twenty 
years  past:  which  letters  patent  on  the  l^th  January,  in  the 
d6th  of  Charlts  the  Second,  were  accepted.  The  verdict  then 
stated  that  the  mode  of  election  of  officers,  which  had  been  ac- 
customed within  the  borough  by  the  space  of  twenty  years,  pre- 
vious to  and  until  the  granting  of  the  letters  pfttent,  further  pre- 
vailed and  was  used  in  the  borough  until  the  4th  of  James  2d; 
and  that  then  James  2d  issued  a  proclamation,  sealed  under  the 
Great  Seal,  entitled^  ^'  a  proclamation  for  restoring  corporations 
"  to  their  ancient  charters,  liberties,  rights,  and  franchises  :'*  and 
dated  tbe  7th  October^  in  the  4tb  year  of  his  reign,  which  is  as 
follows:  the  proclamation  recited  that  several  deeds  of  surrender, 
which  had  been  lately  made  by  several  corporations  within  the 
kingdom  of  Effg/onil  and  ^n/es  of  their  charters,  franchises^  and 
privileges,  were  not  yet  recorded  or  enrolled,  and  that  upon 
the  proceedings  and  rules  for  judgments  which  had  lately  been 
had  upon  the  quo  wirrantos,  or  informations  in  the  nature  of  a 
quo  warranto,  judgments  had  not  yet  been  entered  upon  re- 
cord, notwithstanding  which  new  charters  had  been  granted  by 
Charki  the  Second  and  by  James  the  Second^  which  deeds  (be- 

in|; 
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iog  not  eDroIIed  or  recorded  did  not  anount  to,  or  in  law  makej        1789* 

any  aurrender  of  the  charters,  franchises,  or  liberties  therein  iaeo«        

tioned ;  and  that  such  o(  the  said  corporations,  against  which  ^^tS^^ 
rules  for  judgments  had  been  made,  but  no  judgments  entered  FaANcn* 
upon  record,  were  not  discorporate  or  dissolved ;  and  that  it  was 
in  his  (King  James\)  power  to  ieaft  such  corporations  in  the  same 
state  and  condition  thej  were  in,  and  to  discharge  all  further 
proceedings  and  effects  that  might  be  of  such  rules  for  judgments 
and  deeds  of  surrender ;  it  was  declared  that,  upon  due  search  and 
examination  it  appeared,  that  the  deeds  of  surrender  made  by  the 
corporation,  of  the  said  cities  and  towns  (except  the  corporations 
following,  that  is  to  say,  Tketfcrd^  tfoitingham,  Brk^ewater, 
Ludlaw,  BewdUyt  Beverley  ^  Tewkesbury^  Exeter  ^  Doneaster^  Col-- 
Chester,  Winchester^  Launeeston,  Liskeard,  Plympton^  Tregimy, 
Plymouth,  Dunwich,  St^  Ives,  Fowey^  East  Lboe,  Camelford,  West 
Ijooe^  Tintagell,  Penryn,  Truro,  Bodmyn,  Hadleigh,  LestmftheU, 
and  Sakash)  were  not  inrolled  or  recorded  in  any  of  the  courts ; 
and  that  the  rules  for  judgments  had  passed  upon  informations  in 
nature  of  quo  warranto  against  the  corporations  of  several  cities 
and  towns,  yet  no  judgments  had  been  or  were  entered  upon  re« 
cord  upon  any  such  informations  (except  against  the  city  of  £011- 
don,  Chester,  Calne,  St.  Ives,  Poole,  York,  Thaxted,  Langhom, 
and  Malmsbury) ;  and  also  reciting  that  the  King  being  resolved 
to  restore  and  put  all  his  cities,  towns,  and  boroughs  in  Eng^ 
land  and  Wales,  and  also  the  town  of  Berwick  upon  Tweed,  in- 
to the  same  state  and  condition  in  which  they  were  in  the  late 
reign,  before  any  deed  of  ;»urrender  was  made  of  their  charters, 
or  franchises,  or  proceedings  against  them,  Sfc.  The  King  did 
pubtishf  declare,  direct,  and  require  that  the  said  corporations, 
whose  deeds  of  surrender  were  not  enrolled,  or  judgment  en- 
tered against  them  as  aforesaid,  and  the  mayors,  bail^,  sheriffs, 
alderineu,  common  councilmen,  i^c.  and  all  and  every  others 
the  members  of,  or  in,  every  of  them  respectively,  iipon  the 
publication  ofthatproclamatiam  should  take  upon  themselves,  and 
proceed,  to  act  as  a  corporation,  or  body  politic ;  and  where  places 
were  vacant  by  deadi,  or  otherwise,  to  make  elections,  constitute, 
and  fill  up,  the  same,  notwithstanding  the  usual  days  and  times 
of  elections  by  the  ancient  charters  and  constitutions  should  hap- 
pen to  be  passed ;  and  to  do^  execute,  and  perform,  all  and  every 
matter  «id  thing  as  they  lawfully  might  and  ought  to  have  done, 
if  no  such  deeds  of  surrender,  rules  for  judgment,  or  other  pro« 
ceedings,  ifc,  had  been  had  or  made.    And  for  the  better 

effecting 
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1789.  effecting  the  said  inteDtioo,  the  King  did  by  order,  (made  id 
KbvTing  ^ui^<^iU  and  under  the  Sign  Manual,)  and  did  also  bj  his  pro*- 
Qgmnst  clamatioD  (made  with  the  advice  of  the  Council)  dischai|;e,  re». 
Francu.  move  and  dimisss  all  and  every  person  and  persons  of  and  from 
all  offices  and  places  of  mayors,  bailiffs,  t^c.  and  all  and  every 
office  and  place,  which  they  or  any  of  them  had  or  claimed  only 
by  charter,  patent,  or  grant,  from  the  late  King,  or  himself, 
since  the  dates  of  the  respective  deeds  of  surrender,  or  rules  for 
judgment,  (except  such  corporations  whose  deeds  of  surrender 
were  enrolled,  or  against  whom  judgment  was  entered,)  and  that 
all  and  every  such  person  and  persons  should  deliver  up  into  the 
hands  and  custody  of  the  said  persons  thereby  appointed,  and 
intended  to*  act,  and  execute  the  said  offices  and  places,  all  and 
every  the  charters,  records,  books,  evidences,  and  matters,  con- 
cerning the  said  respective  corporations.  And  it  was  thereby 
further  published  and  declared  that  the  King  had  caused  all  and 
every  the  said  deeds  of  surrender,  which  could  be  found,  to  be 
delivered  and  put  into  the  hands  of  the  Attorney  General  to  be 
by  him  cancelled,  and  returned  to  the  corporations  whom  they 
concerned,  and  had  also  given  to  the  said  Attorney  authority, 
and  he  was  thereby  warranted  and  commanded,  not  only  not  to 
proceed  to  or  enter  judgment  upon  the  said  quo  warranto^  Sfc.  but 
to  enter  upon  the  respective  records  noli  prosequis  and  legal  dis- 
cbaiges  thereof.  And  the  King  thereby  published  and  declared 
his  further  grace  and  favor  to  the  said  cities,  corporations,  S^c* 
at  any  time  thereafter  by  any  further  act  to  grant,  confirm,  and 
restore,  unto  them  all  their  charters,  liberties,  franchises,  and 
privileges,  that  at  the  respective  time/i  of  such  deeds  of  sur* 
render,  or  rules  for  judgment  made  or  given,  they  held  or  en- 
joyed ;  and,  in  order  to  the  perfecting  his  said  gracious  inten- 
tions, he  thereby  likewise  published  and  declared  his  royal  will 
and  pleasure  as  for  and  concerning  the  restoring  to  such  of  the 
cities,  corporations,  and  boroughs,  which  had  made  deeds  of  sur- 
render, or  had  had  judgment  given  against  them,  which  surren- 
ders and  judgments  were  entered  of  record,  that  the  Chancellor, 
*nnd  Attorney  General,  and  Solicitor  General,  without  fees  to 
any  officer  or  officers  whatsoever,  upon  application  to  them 
made,  should  and  they  were  thereby  required  to  prepare  and  pass 
charters^  instruments,  grants,  and  letters  patent  for  tlie  incor- 
porating, regrantin^,  confirming,  and  restoring  to  all  and  every 
the  said  cities,  ^TC  their  respective  charters,  liberties,  rights, 
franchises,   and  privileges,    and  for  restoring  the  respective 
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mayors,  bailifis,  recorder,  sheriffs,  Jrc.  as  were  of  such  cities,  1789* 
corporatioDSi  ^c.  at  the  time  of  such  deeds  of  surrender  or  judg-  - 
ments  respectively  given  or  had,  for  the  putting  them  into  the  ^^Z^^ 
same  slate,  condition,  and  plight  they  were  in  at  the  time  of  Frakcis. 
such  deeds  of  surrender  or  judgments  made  or  given.  It  then 
recited,  that  divers  boroughs  that  were  not  theretofore  corpora- 
tions had,  since  the  year  ](>79>  had  charters  of  incorporation 
granted  and  passed  unto  them,  and  the  King  thereby  further 
expressed  and  declared  his  royal  pleasure  to  determine  and  annul 
the  said  last*raentioned  charters  and  corporations,  and  to  that 
end  he  bad,  in  pursuance  of  the  power  reserved  in  the  said  char- 
ters, (by  order  in  council  and  under  (he  sign*manual,)  removed 
and  discharged,  and  the  King  did  also  by  the  proclamation 
(made  with  the  advice  of  the  Council)  remove  and  discharge  all 
and  every  person  of  or  in  the  last-mentioned  corporations,  of 
and  from  all  offices  and  places  of  mayors,  bailiffs,  Sfc.  and  of 
and  from  all  and  every  other  office  and  place  from  which  he 
had  power  reserved  by  the  said  charters  respectively  to  remove 
and  discharge  them.  And  the  King  thereby  promised  and  de* 
dared  that  he  would  do  and  consent  to  all  such  acts,  matters,  and 
things,  as  should  be  necessary  to  render  those  his  gracious  inten- 
tions and  purposes  effectual ;  It  being  his  gracious  intention  'to 
call  a  Parliament  as  soon  as  the  general  disturbance  of  the  king- 
dom by  the  intended  invasion  would  admit  thereof.  The  special 
verdict  further  stated,  that  after  the  issuing  of  the  proclamation, 
to  wit,  on  26th  October,  4  Jac,  2.  I68S,  at  a  meeting  of  the 
corporation  of  Cambridge,  at  the  common  hail,  after  reading  the 
proclamation,  it  was  agreed  and  ordered  by  the  general  consent, 
that  the  mayor,  aldermen,  and  other  officers  of  the  corporation, 
who  were  in  their  respective  places  at  and  before  the  making  of 
the  surrender,  should  take  upon  them  their  respective  places,  and 
proceed  to  make  elections,  and  fill  up  such  places  as  were  vacant 
by  death  or  otherwise,  as  the  proclamation  dnected  ;  upon  which 
certain  persons  took  the  oaths  of  office  for  mayor,  aldermen,  bai- 
liffs, town  clerk,  and  common  councilmen,  and  subscribed  the 
declaration,  4c.  It  then  stated  a  bye-law  made  in  1 786,  agreeable 
to  the  defendant's  mode  of  election  set  out  in  the  second  count. 

Wilton^  for  the  plaintiff,  made  four  questions :  1st,  As  to 
the  deed  of  surrender  prior  to  the  granting  of  the  charter  of 
Car.  2.  not  being  enrolled.  2d,  Whether  that  charter  contained 
any  claiue  which,  being  void  in  law,  vitiated  the  whole  grant. 

Vol.111.  O  3d,  Con- 
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1789.       3d,  Concerning  the  effect  of  the  proclamation  of  Jamet  the 

Second.    4lh,  Whether,  supposing  the  charter  of  Car.  2.  to  be 

ffgfii^t  ^  ^^^'^  ^°d  subsisting  charter,  the  corporation  under  the  power 
F&AMcit.  of  making  bje-laws,  could  make  the  bje-law  in  1786,  to  alter 
the  election  of  officers.  [As  the  opinion  of  the  Court  proceeded 
on  the  two  last  points,  we  have  omitted  the  arguments,  as 
well  as  those  particular  parts  of  the  special  verdict,  which  re- 
lated to  the  two  first*]  With  respect  to  the  third  point,  the  pro- 
clamation of  James  the  Second  neither  could  or  did  grant  any 
thing  to  the  corporation  o£  Cambridge,  In  the  first  place,  if  it 
be  a  grant  at  all,  it  is  a  grant  to  all  the  corporations  in  the 
kingdom,  except  a  few  therein  particularly  enumerated ;  and 
must  operate  so  as  to  give  to  each  of  those  corporations  a  dif- 
ferent constitution,  whether  they  existed  under  charters  or  by 
prescription.  But  no  corporation  in  paiticular  was  entitled  to 
have  the  custody  of  this  charter.  Again,  if  there  be  an  illegal 
clause  in  any  of  the  charters  so  revived  which  would  avoid  the 
4hole  charter,  or  if  one  of  those  corporations  should  forfeit  its 
charter,  such  a  charter  could  not  be  repealed  by  scire  facias^ 
without  at  the  same  time  destroying  the  proclamation  itself,  by 
which  the  other  corporations  were  revived.  For  the  judgment 
in  scire  facias  is,  that  the  charter  itself  (or  in  this  case  the  pro^ 
clamation)  shall  be  totally  annulled  and  cancelled ;  and  lines  are 
to  be  drawn  through  it.  4  Inst.  88.  Neither  did  the  King  in- 
tend that  this  should  operate  as  a  grant.  The  very  title  of  it, 
<<  a  proclamation,"  shews  that  the  Crown  did  not  intend  any 
thing  beyond  the  common  purposes  of  a  proclamation ;  which 
are  to  declare  war  and  peace,  to  regulate  the  coin,  to  enforce 
laws  already  existing,  4fc.  but  never  to  grant.  The  King  teems 
to  have  intended  by  this  proclamation  something  like  what  was 
done  in  the  case  of  the  ceded  islands,  mentioned  in  Campbell  v. 
Hall  {a),  where  the  proclamation  gave  notice  that  he  had  issued 
letters  patent,  empowering  the  governors  of  each  island  respec- 
tively to  summon  assemblies,  and  with  their  assent  to  make  laws; 
but  this  power  was  actually  given  m  the  respective  commissions 
issued  to  each  governor.  So  here  the  proclamation  was  nothing 
more  than  a  notification  of  what  the  King  intended  to  grant, 
and  for  which  purpose  he  bad  given  orders  to  his  crown  officers 
to  prepare  letters  patent,  Sfc.  Besides,  it  could  not  apply  as  a 
grant  to  the  corporation  of  Cambridge^  because  it  recites  that 

(«)  Cowp,  204. 
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the  several  corporations  had  surrendered  their  charters,  franchises,         1 789* 

4rc.  which  must  mean  all  their  franchises.     But  the  corpora-*        

tioo  of  Cambridge  had  only  surrendered  their  franchises  as  far  as  a^otW^ 
they  respected  the  mode  of  electing  ceruin  officers.  The  King  Trkkcib* 
had  two  cases  in  view ;  one,  where  the  surrender  was  not  en- 
rolled, nor  judgment  entered  up;  the  other,  where  the  surrender 
was  enrolled,  or  the  judgment  entered.  A  third  case  was  not  in 
bis  contemplation,  where  a  new  charter  had  been  accepted  by 
the  old  corporation,  in  which  case  a  new  grant  was  not  necessary. 
In  the  second  case,  the  King,  being  aware  of  the  surrender,  knew 
that  a  new  grant  was  necessary ;  but  by  the  proclamation,  he 
granted  nothing,  he  only  gave  notice  that  he  had  ordered  char- 
ters to  be  prepared;  it  rests  in  promise  merely.  And,  in  the 
first  case,  he  could  not  intend  to  make  a  new  grant,  because  he 
knew  it  was  not  necessary  ;  and  he  declares  that  he  leaves  them 
in  the  same  state  in  which  they  were  before ;  which  excludes 
the  idea  of  a  grant  to  them.  He  then  proceeds  to  publish^  de- 
clare, direct,  and  require  them  to  act  as  corporations :  now  these 
are  not  the  usual  words  of  a  grani ;  though,  if  the  intent  were 
clear,  they  might  operate  as  such.  But  the  omission  of  the 
word  ''grant"  is  strong  to  shew  that  the  King  did  not  intend  to 
grant.  Then  he  required  them  to  do  all  acts  as  if  no  deed  of 
aurrender  had  been  made ;  now  that  cannot  apply  to  the  cor- 
poration of  Cambridge,  because  they  could  not  do  any  act  which 
waa  inconsistent  witii  the  new  charter,  which  they  bad  accepted  in 
the  mean  time.  And  he  concludes  with  promising  future  grants, 
which  shews  that,  where  he  intended  to  grant,  he  made  use  of 
the  ordinary  words.  Then  either  the  King  did  not  intend  to 
grant  any  thing  to  Cambridge,  or  else  he  was  deceived  in  a 
material  fact,  namely,  the  acceptance  of  the  intermediate  char- 
ter, and  then  the  grant  is  void.  Besides,  it  is  not  found  by  the 
verdict,  that  the  proclamation  was  accepted  by  the  borough 
of  Cambridge,  which  was  necessary,  if  it  were  to  operate  as  a 
grant.  Fourthly,  the  bye-law  of  1786  is  void;  for  a  corporatioa  • 
cannot  change  its  constitution  as  to  the  election  of  o%ers, 
where  it  is  regulated  by  qharter,  or  a  prescriptive  usage ;  though 
if  the  charter  or  usage  be  silent,  as  it  is  incident  to  a  corporation 
to  perpetuate  themselves,  they  may  make  bye-laws  to  regulate  the 
election  of  their  officers.  Now  here  the  charter  of  Charles  the 
Second  directs  the  mode  of  election,  as  it  had  been  for  twenty 
years  before;  and  the  power  of  making  bye-laws  is  only  given  iii 
a  general  sweeping  clause^  among  other  things.    But  it  cannot 
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1789.        be  supposed  to  have  been  ihc  King's  intention  to  give  the  corpo- 

ration  a  power  of  undoing,  by  a  byclaw,  that  which  was  the 

^^i^r     chief  object  of  the  charter.    And  indeed  the  power  of  making 
FRAKcii.     bye-Iav7s  is  not  general ;  for  it  concludes  with  saying,  "  never- 
"  iheless  under  the  limitations  and  privisoes  aforesaid." 
Douglas,  for  the  defendant,  was  stopped  by  the  Court. 
Lord  Ken  YON,  Ch.  J.— I  give  no  opinion  upon  several  of  the 
points  which  have  been  made  in  the  argument,  because  the 
case  does  not  require  it ;  namely,  what  will  amount  to  a  surrcn- 
der  of  letters*  patent ;   the  effect  of  a  power  of  amotion  in  the 
King's  grant ;  or  whether,  one  part  of  the  King's  charter  being 
bad,  it  shall  abrogate  the  rest;  though  indeed,  if  it  ^ere  neces- 
sary, I  should  not  think  that  they  involved  in  them  much  diffi- 
culty.    Two  modes  of  election  are  stated  on  this  record ;  if  the 
first  is  to  prevail,  the  plaintiff  is  right ;  if  the  other  be  the  true 
one,  the  defendant  must  succeed.     The  special  verdict  states  that 
there  is  no  prescriptive  mode  of  election  ;  it  is  therefore  neces- 
sary to  resort  to  the  bye4aw«  which  have  regulated  the  election ; 
for  if  the  bye-law  does  not  exclude  those  persons  who  were 
intended  by  the  King's  charter  to  concur  in  the  election,  or  does 
not  narrow  the  number  of  persons  eligible,  it  may  be  good,    A 
bye-law  cannot  indeed  exclude  integral  parts,  as  was  decided  in 
the  Maidstone  case :  but,  generally  speaking,  within  these  bounds 
the  mode  of  election  may  be  regulated  by  provident  bye-laws. 
Now  in  the  corporation  of  Cambridge  there  was  no  other  sund- 
ard  previous  to  the  charter  of  Charles  the  Second :  and  if  prior 
•to  that  time,. the  bye-laws  of  the  corporation  were  competent  to 
regulate  the  mode  of  election,  they  continue  so  ai  this  time, 
unless  some  alteration  in  this  respect  was  made  by  that  charter. 
If  that  charter  has  regulated  the  mode  of  election,  and  is  the 
subsisting  charter  now,  the  corporation  must  conform  to  it: 
and  therefore  great  pains  have   been  taken  in  the  argument  to 
shew  that  this  is  the  subsisting  charter  at  this  day.    Then  let 
us  consider  whether  it  is  so  or  not.     It  is  not  a  very  popular 
argument  to  say  that  this  charter,  which,  with   many  others 
granted  under  the  like  circumstances,  was  one  of  the  greatest 
grievances  of  the  country,  and  tended  more  than  any  thing  else 
to  bring  about  the  revolution,  shall  be  enforced  again  after  it  has 
^         ceased  to  be  acted  under  for  a  century  past.    It  must  be  observed 
that  the  proclamation  of  James  the  Second  was  issued  only  nine 
days  before  the  landing  of  King  fFiUiam;  in  which  the  former 
does  not  indeed  absolutely  say  that  those  things  wbich  bad  been 
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done  relative  to  the  graDting  of  those  charters  were  contrary  to        1789. 

law,  but  be  admits  fully  that  they  ought  not  to  have  been  done.        — — - 

Kkwlino 
Then,  speaking  of  those  corporations  who  had  surrendered  their       ^^mhut 

old  constitutions  and  accepted  new  charters,  he  says  that  the  sur-      Francis 
renders  which  had  not  been  enrolled  were  not  binding :  and,  after 
excepting  London,  Chester,  and  some  others,  (whose  surrenders 
had  been  enrolled,)  he  proceeds  to  say  in  effect  by  the  procla- 
mation, that  all  the  proceedings  relative  to  the  other  corporations 
were  void ;  and  he  directs  that,  on  the  publication  of  that  pro- 
clamation, they  shall  be  restored  to  the  state  in  which  they  were 
before  such  surrenders  were  made  or  new  charters  granted.    And 
those  corporations  were  not  to  wait  till  new  charters  were  passed, 
but  they  were  required,  in  the  very  words  of  the  proclamation, 
immediately  to  take  upon  themselves  and  proceed  to  act  as  bodies 
politic;  and  they  were  required  to  fill  up  the  vacancies,  notwith- 
standing the  usual  days  of  election  were  passed.    Then  indeed 
orders  were  given  to  the  Lord  Chancellor,  and  the  Attorney  and 
Solicitor  Generali  to  do  whatever  should  be  deemed  necessary  for 
restoring  the  old  corporations.    Then  consider  the  nature  of  the 
instrument  by  which  this  is  to  be  effected  :  it  is  an  instrument 
under  the  great  seal,  declaring  the  King's  intention  competent 
to  the  purposes  for  which  it  was  granted,  and  expressed  in  words 
which  admit  of  no  ambiguity.     But  it  has  been  objected  that,  as 
ibis  instrument  extends  to  many  different  corporations,  it  could 
not  be  repealled  as  to  any  one,  in  case  of  forfeiture  or  otherwise, 
without  affecting  all  the  others.    But  I  do  not  see  why  it  may  not 
be  cancelled  as  to  one,  and  remain  good  as  to  the  others.    It 
was  then  sa^d  that  this  corporation  had  acquired  powers  by  the 
clrarter  of  Charles  the  Second  which  they  were  not  desirous  of 
parting  with,  and  that  in  fact  they  did  not  accept  of  this  procla- 
mation.    In  answer  to  this  it  is  only  necessary  to  advert  to  what 
the  corporation  did;  they  assembled  in  their  corporate  capacity, 
and  in  council  professed  to  act  under  it,  by  electing  officers  as  they 
were  directed  by  the  proclamation,  and  taking  the  oaths.    Now 
there  could  not  be  any  stronger  act  of  acceptance  than  this. 
Therefore,  the  charter  of  Charles  the  Second  being  out  of  the  case, 
the  corporation  were  restored  to  the  state  in  which  they  were  be- 
fore that  time :  and  there  being  no  charter  or  prescription  to  re- 
gulate their  mode  of  election,  it  was  competent  to  this  corporation 
to  make  the  bye-law  in  1786,  under  which  the  defendant  claims. 
Ash  H  0  RST,  J  .—The  principal  question  is.  Whether  the  charter 
of  Charles  the  Second  is  or  is  not  the  subsisting  charter  which  go- 
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1789.        vcrns  the  corporation  of  Cambridge?   Now  that  charter  was 
-- -  done  away  by  the  proclamation  of  James  the  Second ;  which 

uf:uinsi  insinuates  that  all  those  measures  which  had  been  pursued  by 
FaAxcit.  Charles  the  Second  against  the  old  corporations  were  arbitrary ; 
and  directs  that^  where  the  surrenders  of  the  old  charters  had 
not  been  enrolled,  the  new  charters  which  had  been  granted 
should  b^  void  in  law,  and  that  the  old  corporations  should  pro- 
ceed to  act  as  if  such  charters  had  never  been  granted  at  all. 
But  it  i&  said  that  the  proclamation  was  not  intended  as  a  grant 
to  revive  those  corporations,  but  only  as  an  intimation  of  what 
the  King  meant  to  do  in  future.  But  that  is  directly  contrary 
.  to  the  very  words  of  the  proclamation,  whereby  the  King  directed 
all  the  old  corporations  immediately  to  act  as  they  did  before 
these  charters  were  granted.  And  it  is  clear  that  the  King  meant 
ipso  facto  to  restore  the  old  corporations.  For  we  cannot  sup- 
pose that  the  King  intended  that  those  persons  should  act  with- 
out any  authority :.  but  he  meant  to  give  them  that  authority, 
which  he  required  them  to  exercise  immediately,  without  wait- 
ing for  any  thing  further  to  be  done.  And  I  see  no  objection 
to  a  proclamation  under  the  great  seal  having  the  force  of  a 
grant,  if  it  be  accepted  as  such  and  acted  under.  And  though 
this  was  not  in  form  a  grant,  yet  it  is  tantamount  to  it ;  it  is 
like  a  charter  of  restoration.  It  makes  no  difference  whether 
it  is  referable  to  one  corporation  in  particular,  or  to  all  the  cor- 
porations then  in  existence;  for  it  operates  as  an  individual 
grant  to  each.  Now  here  the  old  corporation  agreed  to 
accept  it  as  such,  by  immediately  meeting  in  their  corporate  ca- 
pacity, and  proceeding  to  (he  re-election  of  their  old  officers, 
who  were  sworn  in.  This  is  a  strong  act  of  acceptance.  Then 
the  remainmg  question  is  respecting  the  validity  of  the  bye-law 
in  1786.  1  admit  that,  though  bye-laws  cannot  alter  the  con- 
.  stitution,  they  may  regulate  the  manner  of  election,  if  they  do 
not  infringe  their  charter.  Now  here  it  is  expressly  found  that 
their  mode  ot  election  was  not  regulated  by  any  charter  or  pre- 
scription, hut  that  it  has  varied  from  (ime  to  time.  The  same 
power,  therefore,  which  enabled  the  corporation  to  make  the 
former  bye-law,  also  enabled  them  to  substitute  another  in  it's 
room. 

Bt'LLEK,  J. — After  what  has  been  said,  I  vhall  only  add  a 
few   words.      As  to  the  finding  of  the  jury,    whether  the 
acceptance  of  the  proclamation  is  sufficiently  stated ;  it  is  cer- 
tainly a  rule  that  the  jury  must  find  facts,  and  not  merely  evi- 
dence 
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dence  of  facts :  but  there  is  do  foundation  for  the  objection  here^      1 789. 
for  th^  jury  have  found  facts.     And  supposing  the  question  at        -"^ 
the  trial  has  been  whether  or  not  that  which  was  proved  amounted       ^  ^ ^^ 
to  an  acceptance  in  point  of  law,  they  could  not  have  found      Francis. 
more  correctly  than  they  have  done ;  for  thej  have  stated  that 
which  the  corporation  did,  and  if  that  amount  in  law  to  an 
acceptance,  it  is  a  sufficient  finding.     It  seems  to  me  to  be  a 
very  considerable  question  whether  the  bye-law  of  1786  would 
not  have  been  good,  even  if  the  charter  of  Charles  the  Second 
had  stood.     For  two  bye-laws  are  stated ;  one  previous  to  the 
charter  of  Charles  the  Second,  and  referred  to  therein,  in  which 
bye-law  there  is  much  chance  in  the  mode  of  election ;  and  the 
other  made  in  1786,  which  is  a  more  judicious  one,  and  less 
subject  to  chance.     Now  I  do  not  think  that  the  latter  would 
be  bad,  even  if  the  charter  of  Charles  the  Second  still  continued 
in  force :  for  it  does  not  narrow  the  numb^  of  persons  eligible ; 
but  it  takes  away  that  which  was  left  to  chance,  and  gives  more 
to  judgment. 
Gbose,  J. — declared  himself  of  the  same  opinion. 

Judgment  for  the  defendant. 


The  King  against  John  Pa&more.  ^f?S* 

^  May  9  lb. 

AN  information  in  the  nature  of  a  quowarrQiito  was  ex-  Whcnintate- 
hibited  against  the  defendant,  calling. upon  him  to  shew  fo^'atioiits 
by  what  authority  he  claimed  and  exercised  the  office  of  mayor  gone,  sod  the 
of  the  borough  of  UelUsion.   The  defendant  in  his  plea  set  forth  |^,^^no  pow^r 
that  George  the  Third  by  letters  patent  under  the  great  seal,  bear-  ll^f^^f^l'y 
ing  date  the  5d  of  September  in  the  fourteenth  year  of  his  reign,  corporate  act, 
0/  his  special  grace,  certain  knowledge,  and  mere  nu^ion,  for  him-  ^*^?2^^^°" 
self  his  heirs  and  successors,  did  will,  grant,  ordain,  constitute,  solved  that  the 
confirm,  and  declare,  that  the  said  borough  of  Uelleston  •*>owW^;2*"."ew 
and  might  remain  for  ever  thereafter  a  free  borough  of  itself,  charter. 
and  the  burgesses  of  the  si^me  borough  by  whaUoever  name  or    '^j  kJ^,|^' 
names  of  mcorporation  they  had  theretofore  been  incorporated     3lb.Jifi.] 
or  called  should  and  might  for  ever  thereafter  be  one  body  cor- 
porate and  politic  in  deed,  fact,  and  name,  by  the  name  of  the 
Mayor  and  Commonalty  of  the  borough  of  Helleston.    And  by 
the  said  letters  patent  it  was  further  ordained,  Sfc.  that  there 
should  be  five  aldermes,  who  should  continue  for  life,  one  of 
whom  was  to)  be  mayor  j  and  the  first  modem  mayor  and  aldcr- 

O  4  ««"^ 
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1789.        men  were  thereby  constituted  by  name.     And  the  King  did 

further  will,  erant.  ordain,  declare,  and  confirm^  that  for  ever 

agahut        thereafter  there  should  be  certain  persons  within  the  borough 
Pasmorb.      who  should  be  freemen  and  burgesses  thereof,  and  he  thereby 
nominated  created  and  constituted  the  defendant  and  thirty  others 
by  name,  being  inhabitants  within  the  said  borough,  to  be  bur- 
gesses tliereof.     It  then  stated  the  mode  of  election  of  mayor  to 
be,  that  the  mayor  or  his  deputy  and  aldermen,  or  the  major  part 
of  them,  whereof  the  mayor  or  his  deputy  should  be  one,  for  ever 
thereafter  in  every  year  upon  Sunday  next  before  the;  feast  of  St. 
Michael  the  archangel  should  meet  in  the  Guildhall  or  in  any 
other  convenient  place  within  the  said  borough,  and  there  no- 
minate and  assign  two  of  the  aldermen  before  the  freemen  of  the 
said  borough  then  and  there  present,  to  the  intent  that  they 
might  elect  one  of  the  said  two  aldermen  to  the  office  of  mayor, 
Sfc.     It  then  stated  the  acceptance  of  the  said  letters  patent  oo 
the  4th  of  September  in  the  said  fourteenth  year,  8^'c,  and  de- 
rived title  to  the  defendant  under  that  charter.    The  replication, 
taking  issue  upon  the  fact  of  acceptance  of  the  said  letters  pa- 
tent, stated  that  the  King  by  the  said  letters  patent,  after  recit- 
ing that  the  borough  of  Helkston  was  a  borough  by  prescription, 
and  under  letters  patent  of  the  twenty-seventh  of  Elizabeth^  and 
sixteenth  of  Charles  I.,  and  also  that  it  appeared  to  the  said  lord 
the  Kmg  by  divers  petitions  of  and  on  the  behalf  of  divers  mer- 
chants, tradesmen,  inhabitants,  and  freeholders,  of  his  said  bo- 
rough of  HellcUon^  that  several  disputes  had  arisen  within  the 
same,  and  informations  in  nature  of  quo  warranto  had  then  been 
prosecuted  in   his  court  of  King's  Bench,  and  judgment  of 
ouster  obtained  against  several  persons  for  acting  as  mayor,  alder- 
men, and  freemen,  respectively,  of  the  said  borough,  whejeby,  and 
by  the  natural  deaths  of  other  aldermen  of  the  said  borough, 
his  said  corporation  was  (hen  in  danger  of  being  dissolved,  and  in- 
capable of  continuing  itself,  or  of  exercising  and  enjoying  their  said 
liberties  and  franchises,  by  reason  whereof  the  petitioners  la- 
boured under  great  hardships,  grievances,  and  inconveniences ; 
he,  being  willing  that  they  might  be  relieved  in  their  said  com- 
plaints, as  far  as  in  him  lay,  and  that  there  should  be  one  cer- 
tain and  undoubted  method  of  preserving  the  peace  within  his 
said  borough  of  Helkston,  and  that  his  people  might  enjoy  their 
rights  there,  and  exercise  acts  of  justice  without   any  delay, 
did  by  the  said  letters  patent  grant  and  ordain  as  in  the  said  plea 
is  above  set  forth.    The  replication  then  proceeded  to  set  forth 

further 
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farther  parts  of  the  said  letters  patent;  ascertaiDing  the  boun-        1789- 
daries  of  the  jurisdiction  of   the  borough  ;  and  also  that  it        — "^ 
was  thereby  further  granted  to  ^  the  mayor  and  commonalty  of       ^^amu 
the  said  borough  that  in  case  of  sickness,  or  absence  from  the     Fasmvre. 
said  borough,  of  the  mayor,  he  might  appoint  a  deputy  under 
his  hand.    And  that  the  King  further  granted  that  there  should 
be  a  recorder  of  the  said  borough ;  and  that  he  might  at  all  times 
by  writing  under  his  hand  and  seal  appoint  a  deputy;  and  tliat 
in  the  nomination  and  election  of  magistrates,  and  all  other  cor- 
porate acts  to  be  done  by  the  mayor  and  aldermen,  the  mayor  or 
his  deputy  should  have  a  double  or  casting  voice  in  case  the  votes 
were  equal ;  and  in  the  nomination  of  two  of  the  aldermen  to 
tbe  freemen  of  the  said  borough  for  the  election  of  a  mayor,  > 

upon  the  death  or  amotion  of  any  mayor  of  (he  said  borough* 
if  the  votes  of  the  aldermen  should  be  equal,  then  the  aldermm 
who  last  served  the  office  of  mayor  present  should  have  a  double 
or  casting  vote.  And  that  the  King  further  willed  by  the  said  letters 
patent  that  in  case  of  the  death,  non-residence,  or  amotion,  of  any 
aldermen,  the  mayor  or  his  deputy,  and  the  rest  of  the  aldermen, 
or  major  part  of  the  same,  might  within  eight  days  after  soch 
death  or  amotion  elect  one  of  the  freemen  to  be  an  alderman. 
It  also  stated  the  mode  of  electing  freemen ;  and  also  a  grant  of 
a  maiket  and  fairs,  with  all  customary  tolls  and  profits;  and  of 
all  waives  and  estrays  within  the  said  borough  to  the  mayor  and 
commonalty  of  the  same.  And  that  the  King  further  granted  and 
confirmed  to  the  mayor  and  commonalty  the  power  of  electing 
two  burgesses  to  represent  them  in  parliament,  and  he  did  also 
ratify,  confirm,  and  restore,  as  far  as  in  him  lay,  to  tbe  aforesaid 
mayor  and  commonalty  his  said  borough  of  HdUston,  and  tbe 
market  house  there,  and  all  and  singular  the  same  manors, 
hamlets,  lands,  commons,  courts,  ^c.  goods  and  chattels  of  fe-* 
Ions,  ^c.  hereditaments,  authorities,  liberties,  privileges,  fran- 
chises, rights,  jurisdictions,  isc.  whatsoever,  which  tbe  burgesses 
of  the  said  borough  or  their  predecessors  then  or  theretofore  had, 
or  had  used  and  enjoyed,  by  whatever  names  they  were  incor- 
porated, S^c.  to  have,  hold,  and  enjoy  tbe  same  to  the  said  mayor 
and  commonalty  of  the  borough  aforesaid  and  their  succes^rs 
forever^  under  the  ancient  rent  or  fee  farm  theretofore  accus- 
,  tomed  to  be  rendered  to  him  for  the  same.  And  that  he  more- 
over  willed,  and  by  those  presents  granted  to  the  said  mayor  and 
commonalty  all  and  singular  the  gifts,  grants,  liberties,  franchises, 
4rc.  and  all  and  singular  things,  as  well  in  that  present  charter 

declared. 
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1789.        declared,  as  in  all  and  singular  other  charters,  letterSi  or  gifts,  by 
-j^^^j    -     Any  of  his  progenitors  theretofore  made  or  granted.     And  that 
Mgmntt       be,  graciously  ratifying  all  those  things  for  himself,  his  heir» 
PAtHoas.     3|,d  successors  as  far  as  in  him  lay,  of  his  special  grace  by  the 
tenor  of  those  presents  did  aj^rove,  raiify,  and  confirm^  the 
same  to  the  said  mayor  and  commonalty  for  ever,  i^c. ;  as  by 
the  said  letters  patent,  S^c.     The  replication  then  proceeded  to 
state  that  the  borough  of  Helleston  was  a  borough  by  prescript 
tion  previous  to  and  at  the  tim^of  the  granting  of  the  charter 
of  Elizabeth  thereafter  mentioned  ;  and  that  before  the  granting 
of  the  letters  patent  of  George  3.  a  charter  had  been  granted  to 
the  borough  in  the  27th  of  Elizabeth ,  [the  provisions  of  which 
are  therein  particularly  set  forth,  and  which  are  similar  to  those 
before  specified  in  the  charter  of  George  3.  except  as.  is  hereafter 
n6ticed].  It  then  stated  the  acceptance  of  the  charterofJS/txmtoA, 
and  that  it  was  in  force  at   the   time   of   making  the  letters 
patent  of  George  3.    It  then  proceeded  to  state  that  from  time 
whereof,  ^c.  until  and  at  the  time  of  granting  the  said  letters 
patent  of  our  said  Lord  the  King,  the  mayor  of  the  said  borough 
bad  not  by  any  charter,  usage,  or  prescription,  any  power  or  au- 
thority of  constituting  a  deputy  to  exercise  the  office  of  mayor 
during  his  absence  or  sickness,  or  on  any.  other  occasion  what- 
soever; nor  had  the  mayor  io   any   corporate  act  whatsoever, 
done  or  to  be  done  by  the  mayor  and  aMermen  of  the  said 
borough,  where  the  votes  were  or  should   be  equal,  a  dou- 
ble or  casting  vote  ;  nor  in  the  nomination  of  two  of  the  al- 
dermen of  (he  said  borough  to  the  freemen  of  the  said  borough 
for  the  election  of  a  mayor,  upon  the  death  or  amotion  of  any 
mayor,  in  case  the  votes  of  the  aldermen  were  equal,  had  the 
alderman  who  had  last  served  the  office  of  mayor  of  the  said 
borough  present  at  such  election  a  double  or  casting  vote ;  nor 
had  the  recorder  any  power  or  authority  of  appointing  any  per- 
son to  be  his  deputy,   other   than  and  except  the  town-clerk 
of  the  borough.     That  before  and  at  the  time  of  granting  the 
said  letters  patent  of  our  said  Lord  the  King,  R.  Johns  in  the  said 
letters  patent  of  Our  said  Lord  the  King  first  named,  and  seven 
other  persons  [naming  them]  in  the  said  letters  patent  last  men- 
tioned also  named,  were  respectively  burgesses  and  freemen  of  the 
tM  borough,  and  were  then  the  only  existing  burgesses  and  free- 
men of  the  same.    It  then  concluded  by  stating  that  a  majority 
of  these  persons  refuted  to  accept  the  letters  patent  of  George  3. 
The  rejoinder  joined  issue  on  the  first  replication  as  to  the  ac- 
ceptance 
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ceptaiice  of  the  charter  of  George  3,;  and,  as  to  the  matter        ]78g. 

lastly  replied,   protesting  that  it  is  not  sufficient  in  law   to 

convict  the  defendant,  Y)r  exclude  him  from  his  said  office;  "^j!.^^ 
protesting  ^Iso  tiiat  the  charter  of  Elizabeth  was  not  in  force  Pasmorb^ 
at  the  time  of  granting  the  charter  of  George  3.;  protesting 
also  that  the  said  Richard  Johns  and  the  other  seven  persons 
[naming  them]  were  not  burgesses  of  the  said  borough  at  the 
time  of  granting  the  last  mentioned  charter ;  stated  that  queen 
Elizabeth  did  further  will  and  grant,  by  her  said  letters  patent, 
that  the  mayor  and  major  part  of  the  aldermen  of  the  said 
borough  for  the^time  being,  on  Sunday  next  before  the  feast  of 
St.  Michael  the  Archangel,  in  every  year,  should  meet  in  the 
Guildhall  of  the  said  borough,  and  there  nominate  and  assign 
two  of  the  aldermen  before  the  freemen  of  the  said  borough 
then  and  there  preeent,  to  the  intent  that  they  might  elect  one 
of  those  two  aldermen  to  the  office  df  mayor  for  one  whole  year, 
and  until  another  should  be  elected  to  the  office  in  the  same 
manner;  and  that  she  further  granted  that,  upon  the  death 
or  amotion  of  the  mayor,  an  election  of  another  might 
be  made  according  to  the  above  mode  prescribed  for  the 
remainder  of  the  year.  That  for  a  long  time  before,  and  at 
the  time  of,  the  granting  of  the  said  letters  patent  of  our  said 
Xiord  the  King,  there  was  no  mayor  of  the  said  borough ;  nor  were 
there  two  aldermen  of  the  said  borough;  and  that  by  reason  thereof 
a  mayor  of  the  said  boroughcouldnot  be  named,  assigned^  or  elected; 
nor  could  any  ^election  of  a  freeman  or  burgees  of  the  said  borough^ 
nor  any  nomination  or  election  of  an  aldermanof  the  said  borough^ 
be  had  or  held  under  or  by  virtue  of  the  said  letters  patent  of  the 
said  queen  Elizabeth,  or  under  or  by  virtue  of  arnf  prescription 
or  other  patent  or  charter  whatsoever ;  whereby  the  said  corpora- 
^to/i o/Helleston  before^  andatthetimeofthegrantingthe  said  let-' 
terspatent  of  our  said  Lordthe  King,  became  andwasincapabkof 
continuing  itself  or  of  exercising  and  enjoying  the  liberties,  fran- 
chises^ l^c.  by  the  said  charter  o/*  Elizabeth,  or  by  any  prescription, 
or  any  other  charter,  whatsoever,  granted  or  cottfirmed,  or  of  per- 
forming the  duties  thereby  required;  and  by  reason  thereof  became 
and  teas  totally  and  absolutely  dissolved,  4rc.  The  surrejoinder  sta- 
ted that  the  burgesses  of  the  said  borough  at  the  time  of  granting 
the  charter  of  George^,  were  a  body  politic  and  corporate,  in 
manner  and  form  as  in  the  replication  alleged,  6^c, 

This  cause  was  tried  at  Launceston  Spring  assizes  1788,  be- 
fore Buller  J.  when  a  special  verdict  was  found,  the  facts  being 

pre- 
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1789«        previously  agreed  by  the  parties.    The  verdict  stated  that  Helit' 

ston  was  a  corporation  by  prescription  ;  and  before  and  at  the 

ogaJMi^  time  of  granting  the  letters  patent  of  queen  Elizabeth,  here- 
Pasmobe.  after  mentioned,  the  burgesses  of  the  said  borough  had  held  and 
enjoyed  divers  lands,  tenements,  rights,  jurisdictions,  liberties^ 
and  franchises  by  prescription,  and  by  virtue  of  divers  letters 
patent;  and  that  queen  Elizabeth,  by  her  letters  patent,  dated 
fi6th  January  in  the  27ih  year  of  ber  reign,  granted  to  the 
burgesses  of  the  said  borough  in  manner  and  form  as  in  the 
replication  and  rejoinder  is  above  set  forth  ;  which  letters  patent 
were  duly  accepted.  That  at  the  time  of  granting  the  letters 
patent  of  George  3,  Richard  Johns  was  the  only  remaining  person 
who  had  before  that  lime  been  elected  an  alderman  of  the  said 
borough;  and  Richard  Johns  the  elder,  Matthew  fVilles,  Edmund 
John,  Richard  Penhall,  otherwise  Penhale,  fVilliam  Rogers, 
Thomas  Glynn,  and  Thomas  fVilles,  were  the  only  remaining 
persons  who  had  before  that  time  been  elected  burgesses  and 
freemen  of  the  said  borough  under  and  by  virtue  of  the  said 
letters  patent  of  queen  Elizabeth.  And  that  there  was  not  then 
nor  had  been  for  twelve  months  previous  to  the  granting  the 
aforesaid  letters  patent  of  George  S.  any  mayor  of  the  said  bo- 
rough, and  by  reason  thereof  a  mayor  of  the  said  borough  could 
not  be  named,  assigned,  or  elected ;  nor  could  any  election  of 
a  freeman  or  burgess  of  the  said  borough,  nor  any  nomination  or 
election  of  an  alderman  of  the  said  borough,  be  had  or  held  un- 
der or  by  virtue  of  the  said  letters  pviiento(  Elizabeth,  or  under  or 
by  virtue  of  any  prescription,  or  other  patent,  or  charter,  what* 
soever :  nor  had  the  burgesses  of  the  said  borough,  by  any  usage, 
prescription,  or  charter,  any  power  of  holding  any  corporate  as- 
sembly, or  of  doing  any  corporate  act,  in  any  other  manner  than 
as  by  the  parts  of  the  letters  patent  of  the  said  queen  Elizabeth 
above  set  forth  they  had  the  power  of  doing.  That  on  the  3d 
September  in  the  14th  Geo.  3.  the  King  bj  his  letters  patent 
of  that  date,  and  directed  as  in  the  defendant's  plea  is  men- 
tioned, granted  in  manner  and  form  as  is  set  forth  in  the  plea 
and  replication ;  and  that  all  the  persons  to  whom  the  said  let- 
ters  patent  last  mentioned  were  directed,  accepted  the  same,  ex«* 
cept  the  said  Richard  Johns,  so  having  been  elected  an  alderman 
of  the  said  borough,  and  that  the  said  Matthew  tVilles,  Richard 
John,  theVlder,  Edmund  John,  Richard  Penhall,  otherwise  Petf 
Aa&and  tVilliam  Rogers,  being  the  majority  or  greater  part  of  the 
then  remaining  persons  who  had  before  that  time  been  elected 

freemen 
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freemen  and  burgessesi  and  being  the  persons  who  are  severally        1789* 

described  in  the  said  last  mentioned  letters  patent,  who  then  se-         ' 

verally  and  respectively  refused,  and  from  thence  hitherto  have        u^njbui 

refused,  to  accept  the  said  letters  patent.     That  the  said  Richard     Pabmorb. 

Johns^  Maithew  Willesy   Richard  Johns  the  elder,  Edmund 

John,  Richard  Penhall,  otherwise  Penhale,  and  fViUiam  Rogers^ 

had  before  the  granting  the  said  letters  patent  been  severally 

elected  and  admitted  into  their  respective  offices ;  and  had  not, 

Dor  had  either  of  them,  subsequent  to  the  time  of  their  respec* 

five  elections  into  their  said  several  offices,  being  removed  from 

or  resigned  the  same.    But  whether  upon  the  whole  matter,  Sfc. 

the  said  letters  patent  were  dul^  accepted  by  the  persons  to 

vrhom  they  were  directed,  S^c,  the  jurors  prayed  the  advice  of 

the  Court ;  and  also  whether  upon  the  whole  matter,  S^c.  the 

burgesses  of  the  said  borough  until  and  at  the  time  when  the  said 

letters  patent  were  granted  were  a  body  corporate,  Spc.  the  ju- 

rors  also  prayed  the  advice  of  the  Court,  Ifc, 

This  verdict  was  argued  in  last  Michaelmas  term  by  Jekyllhr 
the  relator,  and  East  for  the  defendant ;  and  again,  on  this  day, 
by  Lawrence,  Serjt.  for  the  relator ;  Gibbsy  who  was  to  have  ar- 
gued on  the  part  of  the  defendant,  was  stopped  by  the  Conrt. 

For  the  relator  it  was  contended.  First,  that  the  old  corpora- 
tion under  the  circumstances  of  this  case  was  not  dissolved. 
Secondly,  that  the  new  charter,  reciting  that  the  old  corporation 
was  an  existing  corporation,  admitted  the  old  corporation  not 
to  be  dissolved  ;  and  that  therefore  those  who  claimed  under  it, 
were  estopped  by  their  own  act  of  acceptance,  to  say  that  the 
old  corporation  was  dissolved,  llirdly,  that' the  Crown,  on 
refusal  of  acceptance  by  an  existing  corporation,  cannot  intrude 
upon  it  a  constitution  of  a  different  frame.  And,  fourthly,  that 
even  if  the  old  corporation  were  in  point  of  law  dissolved,  the 
King  in  granting  the  new  charter  was  deceived,  and  that  his 
grant  was  void.  As  to  the  first :  There  are  only  three  ways  in  ' 
which  a  corporation  may  be  dissolved ;  1st,  By  abuser,  misuser 
or  forfeiture  for  a  breach  of  the  condition  implied  in  all  grants 
of  corporations.  Bract.  /.  £.  /o.  56.  2  Inst.  222.  1  Show.  274. 
and  4  Mod.  55.  But  the  King  can  only  take  advantage  of  a 
condition  broken  by  scire  facias  or  quo  warranto.  4  Mod.  55. 
The  King  can  only  seize  franchises  upon  office  found.  2  /nsf. 
222.  2dly,  By  surrender,  which  in  this  case  is  not  pretended. 
Or  3dly,  By  the  death  of  all  its  natural  members.  1  Ro.  Abr- 
514.  J.  2.  which  has  not  happened  in  this  case.    Then  the 

cor* 


«04  CASES  IN  EASTER  TERM 

1789«        previously  agreed  by  the  parties.    The  verdict  stated  that  He//r- 

ston  was  a  corporation  by  prescription  ;  and  before  and  at  the 

'^t^^  time  of  granting  the  letters  patent  of  queen  Elizabeth,  here- 
Pasmobe*  after  menrioned,  the  burgesses  of  the  said  borough  had  held  and 
enjoyed  divers  lands,  tenements,  rights,  jurisdictions,  liberties^ 
and  franchises  by  prescription,  and  by  virtue  of  divers  letters 
patent ;  and  that  queen  Elizabeth,  by  her  letters  patent,  dated 
126th  January  in  the  27<th  year  of  ber  reign,  granted  to  the 
burgesses  of  the  said  borough  in  manner  and  form  as  in  the 
replication  and  rejoinder  is  above  set  forth  ;  which  letters  patent 
were  duly  accepted.  That  at  the  time  of  granting  the  letters 
patent  of  George  3,  Richard  Johns  was  the  only  remainmg  person 
who  had  before  that  lime  been  elected  an  alderman  of  the  said 
borough ;  and  Richard  Johns  the  elder,  Matthew  Willes,  Edmund 
John,  Richard  Penhall,  otherwise  Penhale,  William  Rogers, 
Thomas  Glynn,  and  Thomas  Willes,  were  the  only  remaining 
persons  who  had  before  that  time  been  elected  burgesses  and 
freemen  of  the  said  borough  under  and  by  virtue  of  the  said 
letters  patent  of  queen  Elizabeth.  And  that  there  was  not  then 
nor  had  been  for  twelve  months  previous  to  the  granting  the 
aforesaid  letters  patent  of  George  3.  any  mayor  of  the  said  bo- 
rough, and  by  reason  thereof  a  mayor  of  the  said  borough  could 
not  be  named,  assigned,  or  elected ;  nor  could  any  election  of 
a  freeman  or  bui^ess  of  the  said  borough,  nor  any  nomination  or 
election  of  an  alderman  of  the  said  borough,  be  had  or  held  un- 
der or  by  virtue  of  the  said  letters  p2iient  of  Elizabeth,  or  under  or 
by  virtue  of  any  prescription,  or  other  patent,  or  charter,  what* 
soever :  nor  had  the  burgesses  of  the  said  borough,  by  any  usage, 
prescription,  or  charter,  any  power  of  holding  any  corporate  as- 
sembly, or  of  doing  any  corporate  act,  in  any  other  manner  than 
as  by  the  parts  of  the  letters  patent  of  the  said  queen  Elizabeth 
above  set  forth  they  had  the  power  of  doing.  That  on  the  3d 
September  in  the  14th  Geo.  3.  the  King  bj  his  letters  patent 
of  that  datCi  and  directed  as  in  the  defendant's  plea  is  men- 
tioned, granted  in  manner  and  form  as  is  set  forth  in  the  plea 
and  replication ;  and  that  all  the  persons  to  whom  the  said  let- 
ters patent  last  mentioned  were  directed,  accepted  the  same,  ex-* 
cept  the  said  Richard  Johns,  so  having  been  elected  an  alderman 
of  the  said  borough,  and  that  the  said  Matthew  Willes,  Richard 
John,  theVlder,  Edmund  John,  Richard  Penhall,  otherwise  Pen- 
hale  and  William  Rogers,  being  the  majority  or  greater  part  of  the 
then  remaining  persona  who  had  before  that  time  been  elected 
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freemen  and  burgessesy  and  being  the  persons  who  are  severally        1789* 
described  in  the  said  last  mentioned  letters  patent,  who  then  se-         ' 
verally  and  respectively  refused,  and  from  thence  hitherto  have        m^mbut 
refused,  to  accept  the  said  letters  patent.     That  the  said  Richard     Pabmore. 
JohnSf  Maithew  Wilhsy   Richard  Johns  the  elder,  Edmund 
John,  Richard  PenhalU  otherwise  Penhakt  and  JVilUam  Rogers^ 
had  before  the  granting  the  said  letters  patent  been  severally 
elected  and  admitted  into  their  respective  offices ;  and  had  not, 
nor  had  either  of  them,  subsequent  to  the  time  of  their  respec* 
tive  elections  into  their  said  several  offices,  being  removed  from 
or  resided  the  same.    But  whether  upon  the  whole  matter,  8fc» 
the  said  letters  patent  were  dulj'  accepted  by  the  persons  to 
whom  they  were  directed,  S^c,  the  jurors  prayed  the  advice  of 
the  Court ;  and  also  whether  upon  the  whole  matter,  S^c,  the 
burgesses  of  the  said  borough  until  and  at  the  time  when  the  said 
letters  patent  were  granted  were  a  body  corporate,  S^c,  the  ju- 
rors also  prayed  the  advice  of  the  Court,  tfc. 

This  verdict  was  argued  in  last  Michaelmas  term  by  Jekyll  for 
the  relator,  and  East  for  the  defendant ;  and  again,  on  this  day, 
by  LamrencCf  Serjt.  for  the  relator ;  Gibbs,  who  was  to  have  ar- 
gued on  the  part  of  the  defendant,  was  stopped  by  the  Court. 

For  the  relator  it  was  contended,  First,  that  the  old  corpora- 
tion under  the  circumstances  of  this  case  was  not  dissolved. 
Seeondly,  that  the  new  charter,  reciting  that  the  old  corporation 
was  an  existing  corporation,  admitted  the  old  corporation  not 
to  be  dissolved  ;  and  that  therefore  those  who  claimed  under  it, 
were  estopped  by  their  own  act  of  acceptance,  to  say  that  the 
old  corporation  was  dissolved,  lliirdly,  that*  the  Crown,  on 
refusal  of  acceptance  by  an  existing  corporation,  cannot  intrude 
upon  it  a  constitution  of  a  different  frame.  And,  fourthly,  that 
even. if  the  old  corporation  were  in  point  of  law  dissolved,  the 
King  in  granting  the  new  charter  was  deceived,  and  that  his 
grant  was  void.  As  to  the  first :  There  are  only  three  ways  in  ' 
which  a  corporation  may  be  dissolved ;  1st,  By  abuser,  misuser 
or  forfeiture  for  a  breach  of  the  condition  implied  in  all  grants 
of  corporations.  Bract.  I.  £.  fo.  56.  2  Inst.  222.  1  Show.  274. 
aad  4  Mod.  55.  But  the  King  can  only  take  advantage  of  a 
condition  broken  by  scire  facias  or  quo  warranto.  4  Mod.  55. 
The  King  can  only  seize  franchises  upon  office  found.  2  Inst. 
222.  2dly,  By  surrender,  which  in  this  case  is  not  pretended. 
Or  3dly,  By  the  death  of  all  its  natural  members.  1  Ro.  Abr* 
514.  J.  2.  which  has  not  happened  in  this  case.    Then  the 
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1789*        previously  agreed  by  the  parties.    The  verdict  stated  that  Helle^ 

ston  was  a  corporation  by  prescription  ;  and  before  and  at  the 

mitut^  time  of  granting  the  letters  patent  of  queen  Elizabeth,  here- 
Pasmobe.  after  mentioned,  the  burgesses  of  the  said  borough  had  held  and 
enjoyed  divers  lands,  tenements,  rights,  jurisdictions,  liberties^ 
and  franchises  by  prescription,  and  by  virtue  of  divers  letters 
patent ;  and  that  queen  Elizabeth^  by  her  letters  patent,  dated 
S6th  January  in  the  27ih  year  of  ber  reign,  granted  to  the 
burgesses  of  the  said  borough  in  manner  and  form  as  in  the 
replication  and  rejoinder  is  above  set  forth  ;  which  letters  patent 
were  duly  accepted.  That  at  the  time  of  granting  the  letters 
patent  of  George  3,  Richard  Johns  was  the  only  remaining  ^rson 
who  had  before  that  time  been  elected  an  alderman  of  the  said 
borough;  and  Richard  Johns  the  elder,  Matthew  IVUles,  Edmund 
John,  Richard  Penhall,  otherwise  Penhale,  Williain  Rogers, 
Thomas  Glynn,  and  Thomas  Willes,  were  the  only  remaining 
persons  who  had  before  that  time  been  elected  burgesses  and 
freemen  of  the  said  borough  under  and  by  virtue  of  the  said 
letters  patent  of  queen  Elizabeth.  And  that  there  was  not  then 
nor  had  been  for  twelve  months  previous  to  the  granting  the 
aforesaid  letters  patent  of  George  3.  any  mayor  of  the  said  bo« 
rough,  and  by  reason  thereof  a  mayor  of  the  said  borough  could 
not  be  named,  assigned,  or  elected ;  nor  could  any  election  of 
a  freeman  or  burgess  of  the  said  borough,  nor  any  uoinination  or 
election  of  an  alderman  of  the  said  borough,  be  had  or  held  un- 
der or  by  virtue  of  the  said  letters  patent  of  £/tzadeM,  or  under  or 
by  virtue  of  any  prescription,  or  other  patent,  or  charter,  what* 
soever :  nor  had  the  burgesses  of  the  said  burough,  by  any  usage^ 
prescription,  or  charter,  any  power  of  holding  any  corporate  as- 
sembly, or  of  doing  any  corporate  act,  in  any  other  manner  than 
as  by  the  parts  of  the  letters  patent  of  the  said  queen  Elizabeth 
above  set  forth  they  had  the  power  of  doing.  That  on  the  3d 
Sqftember  in  the  14th  Geo,  3.  the  King  bj  his  letters  patent 
of  that  date,  and  directed  as  in  the  defendant's  plea  is  men- 
tioned, granted  in  manner  and  form  as  is  set  forth  in  the  plea 
and  replication ;  and  that  all  the  persons  to  whom  the  said  let- 
ters patent  last  mentioned  were  directed,  accepted  the  same,  ex* 
cept  the  said  Richard  Johns,  so  having  been  elected  an  alderman 
of  the  said  borough,  and  that  the  said  Matthew  tVilles,  Richard 
John,  the^lder,  Edmund  John,  Richard  Penhall,  otherwise  Pert' 
hale  and  fVilliam  Rogers,  being  the  majority  or  greater  part  of  the 
then  remaining  perapns  who  had  before  that  time  been  elected 
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freemen  and  burgesses,  and  being  tbe  persons  who  are  severally        1789* 
described  in  tbe  said  last  mentioned  letters  patent,  who  then  se-      -^ 
verally  and  respectively  refused,  and  from  thence  hitherto  have        ^giihut 
refused,  to  accept  the  said  letters  patent.     That  the  said  Richard     Paimobe. 
Johns,  Matthew  Willes^   Richard  Johns  the  elder,  Edmund 
John,  Richard  Penhallt  otherwise  Penhakf  and  William  Rogers^ 
had  before  the  granting  the  said  letters  patent  been  severally 
elected  and  admitted  into  their  respective  offices ;  and  had  not, 
nor  had  either  of  them,  subsequent  to  the  time  of  their  respec* 
tive  elections  into  their  said  several  offices,  being  removed  from 
or  resif^ned  the  same.    But  whether  upon  the  whole  matter,  8fc. 
the  said  letters  patent  were  duly  accepted  by  the  persons  to 
whom  they  were  directed,  8^c.  the  jurors  prayed  the  advice  of 
the  Court ;  and  also  whether  upon  the  whole  matter,  8^.  the 
burgesses  of  the  said  borough  until  and  at  the  time  when  tbe  said 
letters  patent  were  granted  were  a  body  corporate,  S^c.  the  ju- 
rors also  prayed  the  advice  of  tbe  Court,  tfc. 

This  verdict  was  argued  in  last  Michaelmas  term  by  J ekyll  (or 
the  relator,  and  East  for  the  defendant ;  and  again,  on  this  day, 
by  Lawrence,  Serjt.  for  tbe  relator ;  Gibbs,  who  was  to  have  ar- 
gued on  the  part  of  the  defendant,  was  stopped  by  tbe  Court. 

For  tbe  relator  it  was  contended.  First,  that  tbe  old  corpora- 
tion under  the  circumstances  of  thb  case  was  not  dissolved. 
Secondly,  that  the  new  charter,  reciting  that  the  old  corporation 
was  an  existing  corporation,  admitted  the  old  corporation  not 
to  be  dissolved  ;  and  that  therefore  those  who  claimed  under  it, 
were  estopped  by  their  own  act  of  acceptance,  to  say  that  tbe 
old  corporation  was  dissolved,  llirdly,  tbatthe  Crown,  on 
refusal  of  acceptance  by  an  existing  corporation,  cannot  intrude 
upon  it  a  constitntion  of  a  different  frame.  And,  fourthly,  that 
even  if  the  old  corporation  were  in  point  of  law  dissolved,  the 
King  in  granting  the  new  charter  was  deceived,  and  that  bis 
grant  was  void.  As  to  tbe  first :  There  are  only  three  ways  in 
which  a  corporation  may  be  dissolved ;  1st,  By  abuser,  misuser 
or  forfeiture  for  a  breach  of  the  condition  implied  in  all  grants 
of  corporations.  Bract.  I.  e.  fo.  56.  £  Inst.  22^.  1  Show.  274. 
asd  4  Mod.  55.  But  the  King  can  only  take  advantage  of  a 
condition  broken  by  scire  facias  or  quo  warranto.  4  Mod.  55. 
The  King  can  only  seize  franchises  upon  office  found.  2  Inst. 
9&2.  2dly,  By  surrender,  which  in  this  case  is  not  pretended. 
Or  Sdly,  By  the  death  of  all  its  natural  members.  1  Ro.  Abr» 
514.  J.  8.  which  has  not  happened  in  this  case*    Then  the 
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1789.       corporation  of  Hellesion  wad  not  extinct  or  dissolved  by  either  of 
these  three  modes.  Integral  parts  were  indeed  gone :  but  a  corpo- 
ration may  subsist,  though  it  has  lost  an  integral  part,  and  though 
pAsMORBi      it  has  lost  the  power  of  choosing  its  officers*    ''  If  the  master ' 
**  and  brethren  of  a  college  be  all  dead,  the  corporation  is  deter* 
"  mined,  II  £.4.  c..4.  and  so  it  is  of  an  abbot  and  convent. 
"  Bat  if  die  abbot  be  alive,  and  the  convent  all  dead,  the  corpora- 
**  tion  b  not  determined,  per  Caietby  J.,  because  he  may  profess 
''  others."  ThUDigMb.  I.c.22.  i.SO.  And  this  doctrine  is  re- 
cognized by  Madox  in  his  Firma  Burgi^  c.  2. 5. 18.    After  men- 
tioning the  proceedings  against  the  corporations  of  Oxford  and 
Winchester^  whose  franchises  had  been  seized  into  the  king's  hands 
he  adds,  *^  May  be  some  men  would  say  the  town  of  Oxford^  whilst 
''  it  was  thus  without  a  mayor,  was  in  a  state  of  inactivity,  a 
'^  carpus  semimarttuitn.  As  if  an  incorporated  community,  which 
''  is  deemed  immortal,  could,  by  the  absence  or  want  of  a  mayor 
''  be  either  put  to  death,  or  thrown  into  a  trance.    The  like  may 
*'  be  said  of  Winchester.  Let  it  therefore  be  enquired  whether  the 
**  towns  of  OjT^rcfand  Winchester  were  inactive  during  the  time  of 
*^  the  voidanceof  the  respective  mayoralties.  Tbe  answer  is  ready 
''  at  hand.     These  two  cases  seem  to  overthrow  the  notion  of  the 
**  inactivity ;  and  in  both  these  cases  it  appeareth  that,  as  soon  as 
''  the  respective  mayors  were  sworn  into  their  office,  the  towns 
'*  were  immediately  restored  to  their  former  state."    And  after 
adding  three  other  instances,  he  concludes  thus  ;  "  In  fine,  I  pr^- 
"  sume  no  man  who  knows  the  precedents  t>f  former  ages,  can 
"  believe  that  it  is  destructive  of  the  being  or  life  of  an  incorpo- 
**  rated  city  or  town  to  be  without  a  mayor  or  head^  officer  for  a 
**  few  days.''    These  cases  shew  that  the  loss  of  integral  parts 
does  not  dissolve  a  corporation ;  neither  will  its  inability  to  conti- 
nue itself.    For ''  a  corporation  may  subsist,  though  it  has  not  tbe 
*^  power  of  choosing  officers,  and  the  King  may  have  that,*'  as 
10  Rep.  39. 1  Sliow.  279.     The  body  might  have  be«n  restored 
by  a  writ  under  the  great  seal.    The  succession  of  aggregate  cor- 
porations may  be  continued  by  other  means  than  by  the  acts  of 
the  corporation  themselves  :  as  in  the  case  oT  ecclesiastical  cor- 
porations, where  the  Crown  reserves  to  itself  the  power  of  appoint- 
ing a  dean  or  canons.  When  an  aggregate  corporation  is  created, 
ihe  power  of  electing  new  members  is  implied  from  the  act  of  in- 
corporation, though  no  such  power  be  expressly  given :  so  where 
the  corporation  has  lost  the  power  of  electing  new  members,  an 
implied  power  results  back  to  the  Crown,  accoi^ng  to  Ld.  Mac- 
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desfidf^  opinioD  in  the  Banbury  cmse,  in  the  instance  of  the  1769. 
death  of  a  mayor,  whose  vacancy  the  corporation  had  no  power  — '^ 
to  fill  up.  It  cannot  be  contended  that  a  corporation  is  dis-  J^auut* 
solved,  when  some  of  those  incidents,  which  are  supposed  to  be  Paihorc 
inseparable,  are  gone,  such  as  the  power  of  perpetuating  it- 
self, of  suing  and  being  sued,  tfc.  because  that  would  also 
prove  that  every  corporation  would  be  dissolved,  whose  mayor 
died  in  office,  unless  there  was  some  power  in  the  corporation 
to  elect  a  successor.  Then  the  old  corporation  of  Helteslon  was 
not  dissolved,  because  there  werd  remaining  some  of  the  corpo- 
rators, who  were  capable  of  exercising  and  enjoying  all  those 
privileges  and  advantages  which  the  burgesses  of  a  borough 
may  exercise  in  their  separate  and  private  capacities,  and  were 
capable  of  having  other  integral  parts  added  to  them  by  a  new 
grant  from  the  Crown.  Now  if  the  Court  should  determine  that 
it  was  competent  to  the  King  to  grant  an  entirely  new  charter 
of  incorporation  to  Hellesion,  on  a  supposition  that  the  old  cor- 
poration was  dissolved,  it  would  deprive  the  remaining  indi- 
viduals of  the  old  corporation  of  those  privtleges  to  which  they 
are  entitled  ;'  such  as  the  rights  of  election  of  members  of  parlia- 
ment, rights  of  common,  Sfc.  ^  Lord  Raym.  9^2.  But  this  very 
question  was  expressly  decided  in  the  mayor,  4rc.  of  Colchnter  v. 
Seaber  (a) :  there  after  judgments  of  ouster  had  been  obtained 
against  the  mayor  and  all  the  aldermen,  and  they  were  all  dead,  a 
new  charter  was  granted ;  and  the  question  was  whether  the  new 
corporation  could  maintain  an  action  of  debt  against  the  defend- 
ant on  a  bond  given  by  the  defendant's  father  tg  the  old  corpora- 
tion ;  Lord  Mansfield  said,  ^'  the  corporation  is  not  dissolved  by 
the  judgments  of  ouster  and  subsequent  deaths  of  the  mayor  and 
aldermen,  though  they  are  without  their  magistracy :  their  consti- 
tution is  not  destroyed  and  gone.  Would  not  a  freeman  still  con- 
tinue to  have  a  right  of  common  f  or  to  vote  for  members  of  par- 
liament ?  Sir  /.  SmUh*B  case  is  in  point.  Notwithstanding  the 
judgment  of  ouster,  a  right  mayr  emain  so  as  to  be  capable  of 
being  again  raised  and  revived.  The  corporation  cannot  act  with- 
out legal  magistrates :  but  their  rights  may  be  revived,  and  put  in 
action  again,  by  a  new  charter  from  the  Crown,  giving  them  legal 
magistrates.''  The  rest  of  the  Court  concurred,  and  thought  that 
the  old  corporation  was  not  dissolved ;  but  that  it  was  revived  by 
the  new  charter  so  as  to  be  entitled  to  the  credits,  and  liable 
to  the  debts  of  the  old  corporation.     Great  inconveniences 

(a)  a  Burr.  1866. 

would 
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1789*       would  follow  from  a  determinatioii  that  a  corporation  was  di^^ 
_  solved  by  the  loss  of  an  integral  part;  no  person  would  be  liable 

9gain8i  to  be  sued  for  the  debts  of  the  corporation ;  lands  leased  by  them 
Fasmoae.  vrould  be  taken  out  of  the  hands  of  the  lessees,  because  the 
lands  themselves  would  revert  to  the  donor ;  and  the  remaining 
corporators  would  lose  their  franchises.  The  public  also  would 
be  affected  by  it ;  for  lands  given  to  the  corporation  for  public 
and  charitable  purposes  would  be  lost,  fidly.  The  new  charter 
acknowledges  the  old  corporation  to  be  in  existence.  It  recites 
''  that  the  corporation  was  in  danger  of  being  dissolved^^  Again 
it  proceeds  to  say,  '^  We  for  us,  our  heirs  and  successors,  do 
"  hereby  ratify  and  confirmi^  8^c. ;  which  words  are  only  referable 
to  the  existence  of  the  old  corporation.  And  there  are  several 
other  parts,  which  are  only  intelligible  as  applied  to  an  existing 
body.  It  is  observable  also  that  this  grant  was  subsequent  to  the 
Colchester  case;  which  affords  a  strong  presumption  that  the 
officers  of  the  Crown  considered  that  case  to  be  law,  and  acted 
upon  it :  and,  as  the  grantees  accepted  the  new  charter,  they 
are  estopped  to  say  that  the  old  corporation  was  dissolved, 
ddly,  The  corporation,  intended  to  be  created  by  the  late  charter, 
IS  essentially  different  from  the  old  one :  by  it  a  deputy  mayor, 
and  recorder,  are  to  be  appointed,  whereas  no  such  officers  were 
known  under  the  charter  of  Elizabeth ;  a  casting  voice  is  given  to 
those  deputies,  and  other  powers  are  given  to  the  deputy  mayor; 
a  different  mode  of  taking  the  oaths  is  also  appointed ;  the  bo- 
rough justices  are  to  nominate  constables  from  any  rank  of  the 
inhabitants,  which  was  not  known  before.  But  the  principal  va- 
riance between  the  two  corporations  consists  in  the  power  of 
electing  members  of  parliament;  under  the  charter  of  Elizabeth 
the  right  was  in  the  body  at  large,  but  in  the  late  one  it  is  vested 
in  the  mayor  and  council.  This  would  effect  a  total  change  in 
the  government  of  the  borough,  and  would  create  an  aristocracy 
instead  of  a  democracy.  Now  the  Crown  could  not  compel  the 
old  corporators  to  accept  the  new'  charter,  which  was  so  essen- 
tially to  vary  the  constitution  p(  the  borough,  although  the  King 
might  have  re-^animated  the  old  corporation.  Acceptance  is 
necessary  to  the  validity  of  a  charter;  and  the  corporators  may 
if  they  please  reject  it.  Persons  cannot  be  incorporated  against 
their  will,  t  Brownl.  100.  Bagge's  case,  1  Rol.  Rep.  226.  And 
in  Ji.  V.  Askew  (a)  it  was  said  that  the  Crown  could  not  compel 
persons  to  be  corporators  without  their  consent.     Now  io 

(a)  4  Burr.  S300,  SlSOl. 

this 
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this  case  the  old  corporation  have  refused  tliis  charter  in  all  it's         1789. 

stages.     And  it  cannot  be  contented  that  both  these  may  exist 

as  concurrent  corporations ;  for  the  Crown  cannot  create  two  cor-  ^otatr 
porations  at  the  same  time  for  the  government  of  the  same  place.  PAsnoai. 
The  Crown  might  indeed  have  re-animated  the  old  corporation ; 
but  it  could  not  destroy  or  abridge  old  rights  legally  vested: 
and,  by  extending  the  right  of  election  to  the  whole  body  by 
th^  late  charter,  the  Crown  would  deprive  the  remaining  cor- 
porators uqder  the  charter  of  Elizabeth  of  their  franchise,  lliere- 
fore  the  charter  of  the  present  King  is  void  on  that  ground. 
With  respect  to  the  fourth  point:  If  the  old  corporation  were 
dissolve's,  the  King  was  deceived,  for  he  was  not  informed  of  t(ie 
extent  to  which  his  grant  would  operate :  and  even  if  it  were 
the  intent  of  ihe  Crown  to  grant  a  new  charter  of  incorporation, 
it  cannot  be  carried  into  effect ;  on  either  of  which  grouuds  also 
the  charter  is  void.  The  arguments  on  the  second  head  are  equally 
applicable  to  this ;  for  this  new  charter  was  made  on  a  supposi- 
tion that  the  old  corporation  was  in  existence.  The  petitioners 
should  have  stated  the  absolute  extinguishment  of  th6  old  cor*  ' 
poration,  and  that  the  lands  had  reverted  to  the  Crown,  and 
prayed  a  new  creation ;  instead  of  which  it  appears  by  the  re- 
cital in  the  charter  that  the  corporation  was  only  in  danger  of 
being  dissolved ;  and  this  is  the  suggestion  of  the  grantcjcs,  and 
not  the  inference  of  the  Qrown.  The  ground  on  which  the 
charter  was  granted  was  the  mischiefs  (o  be  apprcheded  in  the 
borough:  the  Crown  could  only  collect  these  mischiefs  from 
the  suggestion  of  the  grantees.  In  the  grant  of  offices,  and 
grant  of  markets,  it  is  *^  that  they  shall  enjoy  all  and  singular 
**  other  matters  as  well  in  that  charter  as  in  former  ones, 
''  and  that  the  king  did  ratify  and  confirm^  Sfc. :"  these  are  the 
very  words  used  by  Lord  Coke,  as  words  of  confirmaiion,  Co.^ 
Litt.  £05.  b.  And  none  of  the  privileges  under  the  (old 
charter  could  be  enjoyed  if  this  were  to  be  a  perfectly  new 
corporation.  Then  it  goes  on  to  restore  all  houses  and  former 
rights,  Sfc.  Now  '^  restore"  necessarily  implies  a  former  posses- 
sion. These  passages  shew  that  the  King  acted  on  a  supposition 
that  the  old  corporation  still  existed,  and  therefore  was  deceived. 
Jenk.  303.  If  the  Crown  be  mistaken  in  the  estate  granted, 
the  grant  is  void.  Now  here  if  the  corporation  were  dissolved, 
the  King  was  entitled  to  the  possession  of  the  lands,  becatise  they 
reverted  to  the  Crown  on  that  event;  he  therefore  was  deceived, 
because  he  supposed  be  was  only  granting  the  reversion.  The 
Vol.  III.  P        .  King'a 
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1 789.  King's  grant  cannot  operarate  diverso  iniuitu,  Faugh.  1 4.  But  in 
"~"  such  case  he  shall  be  intended  to  be  deceived.  2  Rol.  Rep.  196. 
^in^^'  recognized  in  3  Com.  Dig.  457.  (G.  II.)  where  are  also  several 
Pasmorb.  other  authorities  to  the  same  effect.  The  King's  grant  shall  not 
enure  to  any  other  intent  ihan  that  which  is  precisely  expressed 
in  it.  Finch  10 1.  But  even  if  the  corporation  were  not  dis- 
solved, the  King's  intent  cannot  be  carried  into  e£ftct.  For  it 
had  for  it's  object  the  granting  of  the  corporation  houses  and 
lands^  ^c.  And  in  that  part  of  the  charter  there  are  only  words 
of  confirmation^  but  none  of  grant.  Sed  non  valet  confir  maiio  nisi 
il/e  qui  cotifirmat  sit  in  possessione  ret  vel  juris  unde  fieri  debet  con- 
firmatiOf  eteodem  modo  nisi  ille  cui  confirmatiofit  sit  in  possessione.** 
Co.  Lit.  306.  b.  Again  Lord  Coke  in  his  comment  (a)  on  sect* 
6.S1.  says,  "  Some  words  are  large,  and  have  a  general  extent, 
**  and  some  have  a  proper  and  particular  application.  The  former 
^  sort  may  contain  the  latter ;  as  dedi,  or  concessit  may  amount  to 
''  a  grant,  a  release,  a  confirmation,  'or  surrender,  ^c.  But  a 
*^  release,  a  confirmation,  or  surrender,  ^c.  cannot  amount  to  a 
'^  grant,  nor  a  surrender  to  a  confirmation ;  because  these  be  pro- 
"  per  and  peculiar  manner  of  conveyances,  and  are  destined  to  a 
'^  special  end."  Iftbsn  the  burgesses  under  the  new  charter  can- 
not take  the  lands,  t^c.  the  purposes  of  the  charter  cannot  be 
answered,  dVid  then  the  grant  is  void,  because  it  cannot  enure  to 
any  other  purpose.     Shep.  Touch.  83. 

Eastf  for  the  defendant.  The  title  which  the  defendant  derives 
under  the  charter  of  the  14th  of  George  3.  depend  upon  the 
right  which  the  Crow*n  had  \h  make  such  a  grant  to  the  inhabit- 
ants of  the  borough  of  Helleston  at  that  time  when  the  rem- 
nant of  the  old  corporation  \\  as  utterly  incapacitated  from  exer- 
cising it's  corporate  functions  by  the  loss  of  an  integral  part 
without  any  power  of  revival  inherent  in  themselves.  They 
had  been  reduced  to  that  situation  by  judgments  of  ouster  hav- 
ing been  obtained  in  Easter  Term  1773  against  every  corpora- 
tor, whose  franchise  was  not  protected  by  an  enjoyment  of  twenty 
years,  every  member  of  the  corporation  having  been  elected 
under  an  illegal  bye-law :  so  that,  at  the  time  when  the  charter 
of  Geo.  3.  was  granted,  there  remained  of  the  old  corporation 
one  alderman  and  sesen  freemen,  defacto ;  no  mayor,  nor  a  pos- 
sibility of  electing  another,  for  want  of  a  suflScient  number  of 
aldermen  out  of  whom  such  election  could  be  made :  while  the 
other  two  integral  parts  were  also  in  a  state  of  gradual  decay, 
(c)  Co.LUt.SOi.b. 

Under 
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Under  such  circumstances^  the  inhabitants,  being  deprived  of  all  1789 
the  benefits  resulting  from  that  local  government^  which  had 
been  originally  instituted  for  their  advantage,  petitioned  for,  and 
obtained  from  the  Crown,  a  new  charter  of  incorporation,  as  PAtMORE. 
they  had  an  undoubted  right  to  do,  in  order  to  re«tore  to  them 
that  government  of  which  they  had  been  bereaved  by  the  failure 
of  the  former  corporation ;  in  which  case  the  fact  of  non-accept- 
apce  by  the  old  corporation  stated  in  the  special  verdict  will 
have  no  operation,  since  that  charter  is  stated  to  have  been  ac- 
cepted by  a  majority  of  the  persons  to  whom  it  was  addressed, 
namely,  the  inhabitanU  of  the  borough  of  Hellesion.  Two  pre- 
liminary objections  have  been  made  to  the  necessity  of  discussing 
the  principal  question.  First,  that  the  charter  of  Geo.  3.,  under 
which  the  defendant  claims,  admits  that  the  old  corporation 
was  not  dissolved,  and  therefore  that  he  is  estopped  now  from 
contending  that  it  was.  Secondly,  that  supposing  the  oM  cor- 
poration was  dissolved,  the  King  having  conceived  that  it 
still  existed,  and  intending  to  restore  and  confirm  the  privileges 
which  it  held  to  the  grantees  under  the  new  charter,  was 
therefore  mistaken  and  deceived  in  his  grant;  and  consequently 
the  grant  is  void.  Both  these  objections  may  be  answered  to- 
gether, because  the  authorities  apply  equally  to  both.  The  ob« 
jections  arise  from  that  \i  hich  is  stated  in  the  recital  of  the  char- 
ter, namely  that  the  corporation  was  in  danger  of  being  dmolved 
from  certain  occurrences  before  stated.  But  this  is  merely  the 
inference  of  the  King,  and  makes  no  part  of  the  facts  suggested 
by  the  grantees,  which  is  the  consideration  for  the  grant.  And 
it  is  impossible  to  say  that  the  grantee  can  be  estopped  by  any 
inference  of  the  King's  in  the  recital  of  the  grant  which  is  made 
ex  certa  scientid  et  mtro  motu.  ^Fhen  the  only  ground  for  avoid- 
ing the  grant,  under  a  supposition  that  the  King  was  deceived, 
is  that  the  deception  arose  from  a  false  representation  of  facts  by 
the  grantees,  in  consequence  of  which  the  King  was  induced 
to  grant  something  more  than  he  would  otherwise  have  done, 
had  he  been  truly  informed  of  all  the  circumstances  :  but  that 
cannot  be  said  to  be  the  case  here;  for  in  the  very  same  sentence 
are  recited  all  those  occurrences  which  had  taken  place  in  tha 
borough,  and  which  shew  that  in  point  of  law  the  old  corpora- 
tion was  actually  dissolved  at  that  time ;  and  then  that  which  fol- 
lows, namely,  that  the  corporation  was  in  danger  of  being  dis- 
solved, is  the  inference  of  the  King,  which  is  wrong,  but 
nevertheless  will  not  avoid  the  grant,  because  the  facts  which 
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1789.  are  before  stated  are  true,  and  shew  that  the  corporation  was 
•jj—  flctaally  dissolved.  This  principle  was  clearly  established  in  ITie 
ogmMgt  King  V.  Kemp  {a\  that  if  the  matter  which  in  false  in  the  letters 
Pasmose*  patent  be  suggested  on  the  pnrVof  the  grantee,  and  that  to  the  pre- 
judice of  the  King,  there  it  is  void ;  but  where  the  words  of  the 
letters  patent  are  the  words  of  the  King,  although  the  King  ap- 
pears by  his  inference  to  be  mistaken  even  in  his  law,  yet  he 
shall  not  be  said  to  be  deceived  so  as  to  avoid  his  grant.  And  there 
are  many  authorities  to  the  same  effect  collected  in  17  Vin.  Ab. 
100.  tit.  Prerogatixt  of  the  King.  But  ev6n  if  that  were  left  in 
any  degree  of  doubt,  there  are  abundance  of  authorities  to 
shew  that  if  the  grant  of  the  King  may  l>e  taken  in  two 
tenses,  the  one  of  which  would  make  it  bad,  and  the  other  good, 
such  construction  shall  be  made  that  the  King's  charter  shall 
take  effect ;  for  it  nras  not  the  King^s  intent  to  make  a  void  grant. 
1  Co.  45.  ^//oif^ootfs  case.  10  Co.  67  (6)  Churchwardegsof  St. 
Saviour's  Southwark^s  case.  The  Earl  of  RatlaniTs  case.  8  Co.  55 . 
Kow  here  the  King  could  not  but  suppose  that  the  corporation 
was  so  far  dissolved  as  to  enable  him  to  grant  a  new  charter^ 
otherwise  he  would  not  have  attempted  to  do  so ;  especially 
as  the  real  situation  of  the  borough  was  truly  represented  to 
him.  And  unless  the  corporation  were  dissolved,  and  the  King 
intended  to  make  a  new  grants  the  charter  would  not  have  any 
operation  at  all,  because  it  is  directed  to  a  new  set  of  men  ; 
which  woujd  be  directly  contrary  to  what  is  said  by  Lord 
Coke^  that  the  King's  grants  are  not  to  have  a  narrow  interpre- 
tation for  overthrowing  them,  but  a  liberal  and  favouraBle  con- 
structionybr  the  making  them  available  in  law  usque  adpleniludi* 
nem.  Now  it  appears  plainly  throughout  every  part  of  the  char- 
ter that  the  King  intended  to  make  a  new  grant,  and  not  merely 
a  grant  of  confirmation.  In  the  first  place,  the  charter  is»  di« 
rected  to  the  inhabitants,  who  had  before  stated  their  grievances 
in  being  deprived  of  all  government  by  the  failure  of  the  old 
corporation,  and  ^ho  had  petitioned  for  a  new  grant.  In  the 
next  place  there  are  words  of  creation  and  grant  in  every  mate- 
rial part  throughout  the  charter ;  he  wills^  gTonts^  and  ordains, 
'  that  the  borough  of  Uelleston  shall,  and  may  be,  and  remain,  for 
ever  hereafter  a  free  borough,  S^c.  He  creates,  makesj  ordains, 
and  establishes  that  they  shall  have  perpetual  succession,  and  be 
for  ever  hereafter  capable  to  purchase,  S^c.  And  wherever  the 
word  confirm  is  used,  which  is  indiscriminately  done  in  all 

(«)  18Jlfo<i.V8.  (6)S/af^.W 

original 


IN  THE  TwENTt-NlNTH  YeAB  OF  <iEORGE  III.  «13 


The  Kino 


origioal  charters,  it  is  either  used  after  words  of  grant,  in  the  1789* 
Mine  manner  as  be  and  remain^  or  else  the  privilege  so  confirmed 
has  been  particularly  or  generally  granted  in  some  other  parts  of 
\hp  charter.  The  same  answer  may  be  given  to  the  words  ratify^  PASMoea. 
confirm^  and  restore^  the  inhabitants  had  always  enjoyed  the  pri- 
vilege of  being  governed  by  their  own  magistrates,  who  were 
themselves  endowed  with  certain  privileges;  the  King  had 
granted  the  petitioners  a  new  set  of  govemprs  on  the  failure  of 
the  old  ones,  and,  they  being  before  created  and  constituted  by' 
the  charter,  and  cloaihed  with  the  former  franchises  of  the  cor-^ 
poration,  the  Kinglhen  ratifies,  confirms,  aud  restores  to  them  all 
the  several  immunities  which  had  been  before  enjoyed  by 
those  whose  places  they  wet-e  appointed  to  fill ;  that  is,  he  rati- 
fies  and  confirms  what  he  had  before  granted,  and  restores  to  them, 
io  respect  of  their  political  capacity,  wh:it  had  been  before  held 
by  the  corporation  of  HelUston,  and  which  had  reverted  back 
to  him  on  their  failure.  These  objections  then,  which  have 
been  taken  to  the  charter  itself,  revert  to  the  principal  question, 
whether  the  old  corporation  were  so  far  dissolved  as  that  the 
King  might  make  a  new  grant  of  the  corporate  franchises.  The 
facts  material  to  the  principal  question,  and  which  are  relied  on 
by  the  defendant,  as  the  ground  on  which  his  title  under  the 
new  charter  rests,  are  thus  stated  in  the  special  verdict ;  that  at 
the  time  of  the  new  grant  there  was  no  mayor;  nor  could  any 
election  of  a  mayor  be  had  ;  nor  any  election  of  an  alderman, 
freeman  or  burgess ;  and  that  the  burgesses  bad  no  longer  the 
power  of  holding  any  corporate  assembly,  or  of  doing  any  cor- 
porate act.  Uttder  these  circumstances  it  was  the  clear  right,, 
and  perhaps  the  duty,  of  the  Crown,  to  re- incorporate  the  inha- 
bitants of  the  borough,  after  all  the  great  and  beneficial  ends 
for  which  the  corporation  was  originally  created  had  become  in- 
capable of  accomplishment  by  the  remnant  of  the  old  corpora- 
tion. Considering  the  nature  of  public  corporations  in  a  general 
point  of  view,  and  for  the  purposes  for  which  they  are  founded, 
no  doubt  can  be  entertained  but  that  the  old  corporation  was 
absolutely  dissolved  in  contemplation  of  law  as  well  as  in  fact 
at  the  lime  of  the  new  grant,  under  the  circumstances  before 
stated.  Corporations  are  public  trusts,  not  conferred  upon  the 
individual  members  for  their  own  emolument,  but  for  the  be- 
nefit of  that  community  over  which  they  preside.  The  prin- 
cipal object  in  such  an  institution  is  the  administration  of  justice, 
and  the  public  government  of  the  people.    The  encouragement 
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1789.        of  trade  is  also  a  main  object  of  its  regard.     Other  immunities 
•         derived  to  the  several  individuals  who  compose  the  body  are  mere 
wmnH^      secondary  considerations  bestowed  as  rewards  for  their  services  in 
Pashorb.      the  other  respect?. .  The  creation  therefore  of  corporate  fran- 
chises being  so  highly  beneficial  to  the  publici  the  law  hath 
vested  almost  unlimited  powers  in  the  Ciown  to   extend   its 
bounties  of  this  sort ;  and  the  only  legal  restraint  upon  the  exer- 
cise of  that  prerogative  is,  that  where  there  is  already  an  exist- 
ing, actings  corporation,  the  King  cannot  create  another  with 
CO  extensive  jurisdiction,  and  the  same   governing  powers   in 
the  same  place.     But  the  reason  of  that  restraint  is  obvious, 
namely,  because  the  inconvenience  and  confusion  which  would 
ensue  from  the  clashing  of  two  independent  bodies,  exercising 
similar  jurisdiction  over  the  same  subject  matter,  would  more 
than  counterbalance  the  advantage  to  be  derived  from  their  in- 
stitution.    But  that  reason  by  no  means  applies  to  the  charter 
of  Geo.  3.  granted  to  the  inhabitants  of  lielleston.    For  the 
powers  granted  lo  that  corporation  could  never  clash  with  the 
old  corporation  in  the  exercise  of  theirs ;  because  the  powers 
originally  bestowed  upon  the  latter  were  at  that  time  utterly  ex- 
tinguished.    On  general  reason  therefore  the  old  corporation, 
whether  considered  as  a  great  political  feature  of  this  constitu- 
tion, or  as  a  court  for  the  administration  of  public  justice,  or  as 
an  assembly  of  magistrates  for  the  regulation  of  police,  or  as  a 
guild  or  fraternity  for  the  protection  of  trade,  must  be  consi- 
dered as  being  dissolved,  when  all  these  primary  objects  could 
no  longer  be  attained,  according  to  the  doctrine  maintained  by 
Lord  HoU,  in  the  case  of  Sir  James  Smith  (a),  that  when  the 
end  of  an  institution  is  gone,  the  institution  itself  is  gone.    The 
objection  then,  if  any,  to  the  new  charter  must  arise  from  consi- 
dering a  corporation,  not  on  the  substantial  ground  of  public 
utility,  but  as  a  mere  creature  of  law.     However  it  appears 
equally  clear  from  all  the  authorities  that  the  mutilated  relict  of 
the  quondam  corporation  was  no  bar  in  law  to  the  new  grant  to 
'         a  different  body  of  men  in  Helleston.    This  is  apparent  in  the 
first  place  from  adverting  to  the  definition  of  a  corporation 
f  iven  by  Mr.  J u%t\ce  Blackstone{b),  who  in  bis  view  of  this  sub- 
ject has  collected  from  the  various  authorites  ia  the  books  the 
five  following  incidents,  which  be  says,  are  necessarily  and  t»- 
separably  annexed  to  ever^  corporation ;  1st,  To  have  perpetual 
succession,  which  is  the  very  end  of  its  incorporation.    Novr 
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that  end  was  entirely  defeated  in  the  present  case.     '2d,  To  sue         1789. 

or  be  sued,  plead  or  be  impleaded,  grant  or  receive,  by  its  corpo- 

rate  name.  None  of  these  things  could  be  done  by  the  old  cor*  i^hut 
poration ;  for  as  it  is  observed  by  the  same  author  (a),  aggregate  Pasmore^ 
corporations,  that  have  by  their  constitution  a  head,  cannot  do 
any  acts  during  the  vacancy  of  the  headship  (except  only  appoint* 
ing  another):  and  Co.  Lit,  ^iSS,  &.4.  2\  Ed.  4.  69.  and  various 
other  authorities  agree  in  the  same  doctrine.  3d,  To  purchase 
lands,  and  hold  them  for  their  successors.  4th,  To  have  a  com- 
mon seal.  Now  not  having  any  authority  to  make  use  of  such  a 
seal  is  the  same  as  not  having  any.  5th,  To  make  bye-laws. 
But  this  incident  was  as  irretrievably  gone  as  the  rest,  inasmuch  , 
as  no  corporate  assembly  could  be  held.  So  that  it  is  pretended 
that  there  existed  a  corporation,  which  not  only  had  not  all 
those  which  are  said  to  be  necessary  and  inseparable  incidents  to 
every  corporation,  but  one  that  had  not  any  of  them.  It  would 
be  sufficient  to  compare  the  situation  of  Flelleston,  at  the  time  of 
the  new  charter  granted,  with  the  definition  of  Mr.  Justice 
Blacksione;  and  unless  tfaat  be  false  throughout,  there  was  no 
corporation  in  Helleston  at  that  time.  The  very  form  of  plead- 
ing requires  that  in  attempting  to  invalidate  the  latter  grant  it 
should  be  stated'  that  at  the  time  before  the  charter  granted, 
and  then,  there  existed  a  corporation  in  deed,  fact,  and  name ; 
whereas  even  by  the  special  verdict  it  is  expressly  negatived  that 
the  corporation  existed  in  fact,  for  it  appears  from  thence  that 
they  could  do  no  corporate  act ;  and  the  legal  definition  of  such 
a  body  demonstrates  clearly  enough  with  what  little  reason  they 
could  be  said  to  exist  in  deed,  or  in  name.  But  it  has  been  ob- 
jected, upon  the  authority  of  the  case  of  Colchester  and  Sea- 
ber  (b)  (hat  so  long  as  there  remained  any  members  of  the  old 
corporation,  although  it  had  lost  an  integral  part,  and  its  acti- 
vity, yet  it  could  not  be  said  to  be  dissolved.  It  can  hardly  be 
meant  that  all  Government  and  Public  Justice  were  to  be  at  a 
stand  till  the  death  of  each  of  those  persons ;  but  that  argu- 
ment roust  go  upon  the  idea  that,  before  the  Crown  could  grant 
the  same  privileges  to  a  different  set  of  men,  either  the  former 
charter  should  have  been  repealed  by  scire  facias,  or  quo  warranto 
should  have  been  brought  against  the  old  corporation  for  a 
non-user.  But  that  is  only  necessary  where  the  grantees  still 
retain  the  power  of  using  the  King's  grant,  and  exercising  their 
franchises  in  the  form  prescribed  therein,  but  have  done  some 
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1789.        act  to  forfeit  their  right  to  use  those  privileges.     By  doing  ao^ 

act  inconsistent  iwith  the  nature,  and  destructive  of  the  purposes, 

againit  ^^  ^^^  grant,  thej  lose  the  right ;  but  if  they  retain  the  power, 
Pasmobb.  that  must  be  divested  by  judgment  of  law.  Now  here  no  act  of 
forfeiture  is  insisted  upon  against  the  remaining  ooembers  of  the 
former  corporation,  but  the  dissolution  of  the  corpus  corporatum 
was  a  consequence  of  law,  which  attached  the  moment  that  they 
were  reduced  to  that  state  of  perpetual  inactivity  and  mutilation 
described  m  the  special  verdict.  If  then  in  contemplation  of  law 
the  old  corporation  were  at  that  time  dissolved,  it  was  not  neces- 
sary to  have  recourbe  to  a  judgment  of  law  to  work  the  same 
effect^  because  the  only  purpose  which  could  be  answered  by 
such  a  judgment  was  already  effected.  Otherwise  these  gross 
absurdities  would  follow ;  first,  that  it  would  be  necessary  to 
call  upon  persons  notoriously  not  in  existence,  which  would  be 
the  case  where  the  corporation  were  sued  as  a  body,  who  could 
never  appear  for  want  of  a  head ;  and  in  the  next  place  they 
would  be  called  upon  to  shew  by  what  authority  they  exercise 
certain  privileges  and  offices,  which  in  truth  they  neither  do,  nor 
can  J  exercise.  It  was  unnecessary  on  another  account  to  oust 
the  remnant  of  the  old  corporation  by  judgment  of  law  pre« 
vious  to  the  grant  of  similar  franchises  to  those,  with  which  the 
old  corporation  had  been  invested,  to  a  different  body  of  men. 
One  of  the  three  integral  parts  of  that  corporation  was  irretriev- 
ably lost;  and  the  other  two  integral  parts  had  lost  thepofper 
of  perpetuating  themselves,  or  of  acting  as  a  corporate  body. 
It  was  no  longer  therefore  that  thing  on  which  the  powers  con- 
tained in  the  former  charter  were  conferred.  For  if  powers  be 
given  to  three  to  be  exercised  by  them  jointly,  after  the  death 
of  one  the  remaining  two  have  not  even  a  colour  of  right  to 
the  enjoyment  of  them.  The  members  of  the  corporation 
therefore  had  no  longer  any  claim  to  the  powers  conferred  by 
the  former  charter  on  a  certain  description  of  persons  than  they 
continued  to  be  the  counter  part  of  that  charter.  Therefore  the 
grant  made  by  Geo.  3.  was  not  inconsistent  with  the  rights  of 
any  persons  then  in  existence ;  for  there  did  not  in  consequence 
exist  in  HeUeston  two  different  bodies  of  men  invested  with  the 
same  governing  powers.  The  arguments  which  have  been 
urged  from  the  nature  and  purposes  of  corporations,  in  order  to 
shew  that  the  former  corporation  of  HeUeston  was  dissolved  by 
being  reduced  to  the  situation  described  in  the  special  verdict,  are 
also  confirmed  by  a  variety  of  authorities,  which  at  the  same 
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line  will  serve  to  explain  the  case  of  the  corporation  of  Colchester  1 789* 
▼.  Seaber.  In  1  koL  Jbr.  514.  tit.  "  Corporation,**  under  the  ^TT" 
bead  of  **  what  dissolves  a  corporation,"  it  is  said  that  "  if  a  i^ot^*" 
^'  corporation  be  constituted  of  brethren  and  sisters,  and  all  the*  J^AiMoajt 
^  sisters  die,  all  grants  and  acts  made  by  the  brethren  afterwards 
''  are  void ;  for  when  all  the  sisters  are  dead,  it  is  no  perfect 
<*  corporation."  The  case  there  put  is  directly  in  point.  At 
tbe  time  Rolh  wrote  it  was  evidently  considered  that  a  corpora* 
tion  consisting  of  more  than  one  integral  part  could  not  subsist 
after  one  of  those  parts  was  gone  without  any  power  of  revival 
inherent  in  the  body.  And  that  is  made  clear  from  what  fol- 
lows immediately  under  the  same  head,  where  he  adds,  ''  if 
^*  the  King  create  a  corporation  consisting  of  twelve  men  to 
*^  continue  for  ever  in  succession,  and  that  when  any  die  the 
<'  others  may  elect  another  in  his  room :  if  three  or  four  die, 
**  yet  all  acts  done  by  the  rest  are  valid,  because  it  is  not  like  the 
'^  case  before  mentioned''  That  is,  because  there  remains  a  power 
of  renovation  incident  to  the  corporation  by  the  terms  of  their 
grant.  And  that  agrees  with  the  doctrine  in  7>.  11  £d.  4.  4. 
That  if  the  abbot  be  alive  and  the  convent  all  dead,  the  corpo* 
latioo  is  not  determined,  for  he  may  profess  others.  So  long 
therefore  as  there  remains  a  power  of  reviving  the  several 
parts  of  the  corporation  as  the  members  drop  off,  whether  by  a 
majority  of  the  remaining  members,  where  the  corporation  cpn* 
sists  of  but  one  integral  part,  or  by  a  concurrence  of  the  re- 
maining integral  parts,  where  it  consists  as  in  the  present  case 
of  three,  so  long  as  the  corpus  corporalum  remains  in  full  force 
for  that  specific  purpose ;  but  the  instant  th^  disability  to  do 
that  becomes  perpetual,  the  operation  of  the  King's  grant  is 
spent,  although  some  of  the  members,  as  in  the  first  case  in 
Rolk,  still  remain.    The  authority  of  that  case  has  been  subse-  ^ 

quently  confirmed  in  a  manner  too  strong  to  be  shaken.  In  the 
London  quo  warranto  case,  the  Recorder  in  his  argument  (a) 
strenuously  contended  against  the  dissolution  of  the  corporation 
by  a  judgment  of  law  against  them  eo  nomine;  in  doing  which 
the  indissolubility  of  the  corpus  corporaium  was  maintained  to 
a  much  greater  extent  than  it  has  ever  been  since ;  but  even  he 
admitted  the  common  case  put  in  1  Inst.  13.  b.  of  all  the  corpo- 
ration dying,  which  would  amount  to  a  dissolution ;  and  he  also 
admitted  the  case  put  in  Rolle,  and  said,  **  If  a  corporation 
**  consists  of  so  many  con-fratres,  and  so  many  abtcrs,  and  all 
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1789.        *'  the  sisters  die,  this  corporation  r^  dissolved.**    Then  the  rea- 

son  which  he  adds  for  this  concession  is  peculiarly  emphatical, 

'''J^J®  «  for  both  the  brothers  and  sisters  are  integral  parts  of  the  cor- 
Pasmobe*  "  poration,  and  it  cannot  subsist  by  halves.'*  Now,  considering 
the  eminent  abilities  engaged  in  support  of  the  corporation  of 
London^  and  the  earnestness  with  which  every  argument  and 
authority  which  tended  to  prove  the  dissolubility  of  corporations 
was  contested,  it  may  fairly  be  taken  that  the  admission  of  the 
recorder,  that  the  irremediable  loss  of  an  integral  part  of  a 
corporation  was  a  dissolution  of  it,  is  conclusive  that  the  law 
was  so  understood  at  ihat  period.  Sir  Robert  Sawyer  {a)  also 
argued  to  the  same  effect  on  behalf  of  the  Crown  ;  and  it  is  the 
only  material  point  in  which  they  agreed.  He  said  that  the 
only  thing  a  corporation  can  do  in  the  vacancy  of  the  mayor  is 
to  choose  one :  and  again,  *^  where  the  commonalty  of  a  cor- 
'^  poration  have  a  power  of  choosing  a  mayor,  as  by  never  choos* 
*'  ing  a  mayor t  they  themselves  would  dissolve  the  corporation;  so 
"  ^yfoffeiting  that  rights  it  is  in  the  power  of  the  law  to  dissolve 
^  them.**  This  agrees  with  the  distinction  before  taken  as  to 
the  necessity  of  ousting  Ahe  members  of  the  corporation  by  judg- 
ment of  law.  Sir  Robert  Sawyer  clearly  understood  that  where 
the  power  of  continuing  themselves  in  succession  remains,  but 
the  corporation  have  done  some  act  to  forfeit  their  right  to  ex- 
ercise that  power,  there  advantage  must  be  taken,  if  at  all,  by 
legal  process ;  but  where  the  power  of  exercising  is  gone  as  well  as 
the  right,  there  the  corporation  is  ipso  facto  dissolved,  the  same 
as  by  the  death  of  all  the  natural  members.  And  it  is  to  be 
observed,  that  the  case  put  in  1  Inst.  13  b.  and  other  books,  of 
a  dissolution  of  the  corporation  by  the  death  of  all  the.  natural 
persons,  must  be  understood  of  such  a  corporation  as  is  alluded 
to  in  the  second  instance  mentioned  in  Rollers  Abr.  consistmg  of 
one  entire  part  only,  where  so  long  as  any  remain  they  have  a 
power  of  filling  up  the  vacancies ;  or,  as  in  the  case  of  the  mo- 
nastery, where  the  abbot  and  all  the  monks  must  die  before  the 
power  of  renovation  can  cease.  Now  the  same  consequence  fol- 
lowed in  the  present  case  by  fhe  death  of  all  the  integral  parts 
^  of  this  corporation ;  for  each  part  had  lost  the  power  of  conti- 
nuing itself  in  succession,  as  well  as  of  restoring  its  head  to  the 
collective  body.  Again  too,  in  the  postcript  to  the  London  quo 
warranto  case,  which  is  a  compilation  of  the  sum  of  all  the  ar- 
gument on  either  side,  and  seems  to  have  been  made  by  one 

(a)  Page  21. 
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who  favoured  the  city,  the  doctrine  contended  for  is  strongly  1789* 
corroborated.  '♦  It  is  agreed/'  says  the  author,  "  that  a  body  — — 
**  politic  may  be  dissolved,  either  by  the  death  of  the  persons  in*  ^gm^  * 
"  corporate,  or  their  refuser  to  act,  nominate  or  elect,  officers  Pasmorb. 
'^  or  ministers,  so  as  there  remain  not  sufficient  authorized  or  enabled 
"  by  their  charter  or  constitution  to  preserve  their  being:  this  is 
"  admitted  to  be  a  cesser  or  dissolution  of  the  corporation/^  But 
whether  in  any  other  way,  8fc.  the  question  is  made.  So  that  in 
all  the  struggles  and  controversies  of  the  times  it  appears  that 
the  above  proposition  was  never  disputed.  The  poiut  does 
not  appear  to  have  arisen  again  till  the  beginning  of  the  present 
century,  in  the  reign  of  Queen  Anne ;  and  that  was  in  the  case  of 
Bewdley  (a).  The  corporation  was  nearly  in  the  same  state  as 
that  of  Helleston,  when  in  1 708,  in  the  seventh  of  jinne,  a  new 
charter  was  granted,  which  was  refused  by  the  remaining  mem- 
bers of  the  old  corporation,  but  accepted  by  the  inhabitants. 
The  right  of  sending  members  to  parliament  was  contested  by 
the  old  and  new  corporations  in  1708,  1710,  and  1714.  In  the 
first  and  last  the  new  corporation  prevailed :  but  the  other  in* 
terest  predominuting  in  1710,  the  House  of  Commons  petitioned 
the  Queen  to  order  her  Attorney-General  to  take  proper  steps 
for  repealing  the  new  charter ;  whereupon  a  sctVe  facias  was 
brought,  which  was  tried  at  bar.  The  report  states  that  there 
had  been  two  charters  granted  to  this  borough,  previous  to  the 
charter  of  Queen  Anne;  one  by  James  the  First,  which  was  the 
good  charter;  the  other  by  James  the  Second,  which  was  con- 
fessedly void.  By  the  first  of  those  charters,  both  the  capital 
and  common  burgesses  had  a  right  of  voting  in  the  annual  elec- 
tion of  the  bailiff  who  was  the  chief  ofiicer  ;  and  the  bailiff  and 
capital  burgesses  were  necessary  in  all  corporate  acts.  But  after 
the  grant  of  James  the  Second,  great  confusion  had  arisen  in  the 
borough  between  two  different  sets  of  corporators,  the  one 
elected  under  James  the  Fii^st's  charter,  the  other  under  that  of 
James  the  Second,  and  at  the  time  (he  grant  of  Queen  Anne 
had  been  made,  the  then  bailiff  who  presided  over  the  old 
corporation,  had  been  elected  at  a  meeting  whereat  the  bailiff 
under  the  void  charter  presided,  after  its  invalidity  was  univer- 
sally acknowledged  ;  and  \he  new  and  old  burgesses  had  voted 
promiscuously  at  that  election,  but  the  bailiff  had  a  majority  of 
the  old  burgesses.  One  question  arose  in  that  case,  whether  the 
old  corporation  were  not  dissolved  by  the  loss  ef  one  of  their  m- 
(a)  1  P.  Wms.  907: 
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1789*  tegral  parts^  which  wa8  the  bailiff,  though  there  was  one  de 
"""•  facto.  Another  doubt  was,  whether  a  legal  bailiff  could  then  be 
ugtdwt  chosen,  because  be  was  to  be  chosen  by  the  concurrence  of  the 
Paimobb.  capital  burgesses,  and  all  of  them  were  dead  except  one :  but  in- 
deed it  appeared  bj  the  charter  that,  upon  the  death  of  any  of  the 
capital  burgesses,  their  vacancies  were  to  be  filled  up  **  by  the 
"  residue  of  the  capital  burgesses,  or  the  greater  part  of  them.** , 
A  majority  of  the  Judges  in  court  inclined  strongly  to  think 
that  the  corporation  hftd  lost  one  of  its  integral  parts,  and  was 
therefore  dissolved,  and  the  passage  in  Rolle  was  cited.  And 
Lord  Ch.  J.  Parker  thought  that  the  remaining  burgess  could 
not  elect  others.  But  Mr.  Justice  Powell  doubted  whether  the 
corporation  could  be  said  to  be  dissolved /or  want  of  capital  bur- 
gesses ;  and  thought  it  not  material  whether  the  bailiff  were  a  law- 
ful one  or  not,  because  the  corporation  might  cho  >se  one  on 
their  charter  day.  It  does  not  appear  to  have  been  disputed  hy 
Mr.  Justice  Powell,  that,  admitting  the  corporation  to  have  lost 
an  integral  part  in  point  of  fact,  the  legal  consequence  of  law, 
namely,  a  dissolution,  would  not  have  followed ;  but  he  hesitated 
upon  the  fact,  conceiving  that  under  the  clause  stated  in  the 
charter,  the  remaining  burgesses  would  have  a  right  to  elect 
others ;  and  then,  when  the  vacancies  were  filled^  up,  the  cor- 
poration would  of  course  be  competent  to  proceed  to  the  election 
of  a  bailiff  on  their  charter  day.  The  Court  there  wished  the 
jury  to  find  the  special  matter,  notwithstandmg  which  tbey 
found  a  general  verdict  against  the  new  charter^  Then  what 
follows  in  the  report  is  conclusive  as  to  the  question  now  de- 
pendmg:  fur  it  is  there  stated  that  the  G>urt  afterwards  set 
aside  that  verdict,  and  granted  a  new  trial  upon  the  tnatter  of  law, 
with  the  advice  of  all  the  Judges,  Now  that  could  never  have 
happened,  unless  upon  consideration  of  all  the  facts  proved,  the 
Court  had  been  of  opinion  both  that  the  old  corporation  had  m 
fact  lost  an  integral  part,  and  also  that  the  consequence  of  such 
a  loss  was  the  dissolution  of  the  corporation.  And  that  is  fur- 
ther confirmed  by  the  event ;  for  though  it  came  to  trial  again, 
and  a  special  verdict  was  found,  yet  it  was  never  argued ;  and 
the  new  charter  was  acquiesced  in,  and  has  been  acted  under  ever 
since.  Before  the  stat.  1 1  Geo.  1 .  c.  4.  was  passed,  many  corpo- 
rations who  had  passed  their  charter  day,  and  were  confined  to 
make  their  election  of  mayor  or  other  head  officer  on  that 
day,  were  thereby  held  to  be^  dissolved,  unless  there  was  a  pro- 
vision in  their  charters  for  the  continilance  of  the  old  ibayor 
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till  a  new  one  was  chosen.  All  tbose  decisions  rebut  the  idea  1789* 
of  the  corporation's  being  indissoluble  so  long  as  any  of  the  in- 
dividual members  remain.  The  principal  one  is  the  case'of  the 
corporation  of  Banbury  in  171 6,  which  is  wry  shortly  reported  Pasmore. 
in  10  Mod.  346.  but  was  very  deliberately  discussed,  as  appears 
from  a  manuscript  note  of  Lord  Hardwicke^n  of  that  case.  The 
printed  report  sutes  that  an  information  in  the  nature  of  quo 
warranto  was  exhibited  against  Mr.  P^inton^  Recorder  of  Baj«« 
hury^  for  exercising  that  office,  when,  the  corporation  having 
slipped  their  charter  day  for  the  election  of  mayor,  that  inte- 
gral part  was  gone.  The  Court  held  that  Painion  was  not  legal 
recorder,  although  he  had  been  chosen  when  the  cfrporation  was 
full,  because  it  was  now  dissolved :  and  Lord  Ch.  J.  Parker  said 
that  **  if  a  mayor  be  not  chosen  by  the  time  prescribed  by  the 
"  charter,  and  there  be  no  provision  in  the  charter  for  the 
''  old  mayor's  continuing  on  till  the  new  mayor  be  chosen  in, 
^^  the  corporation  is  dissolved,  and  consequently  cannot  proceed 
'*  to  a  new  election."  He  proceeds  to  observe  that  tome  were 
of  opinion  that  this  might  be  cured  by  the  issuing  out  of  a  writ 
under  the  great  seal,  empowering  them  to  proceed  to  a  new 
election ;  **  but  others  were  of  opinion  that  even  this  would  not 
**  do ;  and  that  there  was  no  remedy  but  to  obtain  a  new  chartep 
*^  from  the  Crown.  But  nobody  ever  thought  that  in  such  a 
''  case  the  quondam  corporation  could  revive  itself  by  choosing  a 
**  new  bead  without  such  a  writ  under  the  great  seal."  From  the 
manuscript  note  above  mentioned,,  it  appears  that  the  case  came 
on  three  times  in  court,  and  Lord  Ch.  J.  Parker  went  largely 
into  the  argument.  He  said,  amongst  other  things,  that  ''  the 
''  head  is  as  essentially  necessary  to  a  public  as  a  natural  body* 
''  Whilst  the  corporation  are  without  a  head^  they  can  neither 
''  sue  nor  be  sued,'  make  nor  receive  a  grant ;  and  a  remainder 
''  to  a  future  corporation  is  void,  for  an  expectation  of  a  crea- 
''  tion  is  not  to  be."  For  which  he  cites  many  authorities ;  and 
agaiur  ''  if  there  can  be  no  election  without  the  old  mayor,  afor-^ 
**  tiori,  there  can  be  none  if  there  is  no  mayor.  This  is  not  a 
*^  f forfeiture  for  a  non-user,  but  only  a  consequence  inlaw.  I  never 
^  heard  that  a  corporation  could  act  without  their  heac^:  if 
''  they  could,  theyonay,  as  has  been  mentioned,  avoid  actions 
^'  at  their  pleasure.  The  office  of  justice  concerns  every  body; 
^  and  the  good  government  intended  by  incorporating  towns  is  of 
"  a  public  nature."  "  This  corporation  is  dead,  and  not  barely 
"  asleep."    And  he  concludes  with  saying,  "  Upon  the  whole, 
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1789.  ^  I  am  of  opinion  that  this  corporation  is  actually  dissolved,  and 
-  **  therefore  the  offices  excercised  are  usurpations  upon  the 
''J*^^**  "  Crown/'  In  consequence  of  this  decision  a  new  charter  was 
Pasmore.  granted,  under  which  the  corporation  now  eiits.  This  is  a 
decisive  authority ;  for  it  shews  that  the  several  offices  of  the 
corporation  absolutely  expired  upon  the  loss  of  one  integral  part 
without  a  power  of  replacing  it.  And  this  case  has  been  acted 
upon  as  law  ever  since,  both  in  the  courts  of  Wesimintttr  Hall 
and  in  Parliament.  It  was  confirmed  a  very  few  years  afterwards 
in  the  King  v.  the  Mayor  and  Burgesses  ofTregony{a),  E,  9  Geo.  1 . 
1723;  where  the  Court  held  that  no  election  could  be  made  ex- 
cept on  the  charter  day;  and  that  where  by  their  charter  thecer* 
poration  have  no  power  to  choose  on  any  other  day,  **  tkeir  cor- 
**  poration  shall  be  dissolved  rather  than  they  shall  make  an  election 
"  on  any  other  day/'  Agreeably  to  these  decisions  have  been  the 
opinions  of  the  most  eminent  persons  who  have  filled  the  offices 
of  Attorney  and  Solicitor  General,  to  whom  questions  of  this  na« 
ture  have  been  referred  in  the  course  of  official  duty  by  the  privy 
council,  upon  applications  to  the  Crown  for  new  charters. 
Amongst  these  the  case  of  the  borough  of  Tiverton  is  remarkable, 
as  well  for  its  proximity  in  point  of  time  to  the  stat.  1 1  Geo.  1 ., 
as  for  the  great  legal  erudition  of  the  persons  whose  opinions 
were  taken  upon  it.  The  mayor  having  absented  himself  on  the 
charter  day,  no  new  mayor  could  be  chosen.  In  1724,  an  ap* 
plication  was  made  to  the  Crown  for  a  new  charter,  which  was 
referred  to  Sir  Philip  Yorke  and  Sir  Clement  fVearg,  Attorney  and 
Solicitor  General,  who  in  their  report  adverted  to  the  case  of 
Banbury,  as  conclusive  that  the  corporation  was  dissolved ;  and 
also  delivered  it  as  their  clear  opinion,  that  the  corporation  could 
not  be  said  to  exist  after  the  loss  of  an  integral  part  which  was 
made  necessary  by  its  constitution  (6).     The  statute  1 1  Geo.  1 . 

C.4. 

(a)  8  M^d.  1S9. 

(6)  The  substance  of  this  report  is  given  by  Mr.  DomgUu  in  the  Sd  vol.  of  bis  Cases 
of  Elections,  in  the  notes  to  the  case  of  Helletton.  The  Attorney  and  Solicitor 
General,  after  taking  notice  that  the  charter  day  had  elapsed  without  the  elec- 
tion of  a  mayor,  proceed  thus :  ''  As  to  which  consequence  of  not  electing  a 
mayor  on  the  charter  day,  Mr.  Attorney  and  Solicitor  General  hombly  certify, 
that  in  the  case  of  Mr.  Painton,  the  late  recorder  of  Bwkbury^  for  exercising 
the  said  office  of  recorder  at  a  time  when  there  had  been  no  mayor  elected  for 
that  corporation  upon  the  charter  day,  your  Miyesty's  Court  of  King's  Bench 
were  of  opinion  that  the  said  corporation,  being  reduced  to  an  absolute  inca* 
pacity  of  acting  as  a  corporation  in  any  respect  whatever,  was  dissolved ;  and 
conseqaenUy,  if  there  was  no  corporation,  Mr.  Pointon  coidd  be^no  longer 
recorder.  In  which  opinion  the  parties  acquiesced,  and  applied  to  your 
H^ty  lor  a  new  charter;  and  the  said  opinion  has  never  been  contradicted 
by  any  subsequent  resolution  or  opinioa*  of  that  Court,  nor  by  any  superior 
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c.  4.  was  passed  soon  after,  by  which  all  these  decisions  are  fully  1789* 
recognized  and  confirmed;  but  provision  is  made  for  future 
casesy  out  of  which  such  an  one  as  was  that  of  the  old  corpo* 
ration  of  Helkston  is  expressly  excepted.  The  statute  begins  by 
reciting  what  the  law  then  was,  and  the  mischiefs  which  had 
arisen  from  it :  ''  Whereas,  in  many  cities  and  corporate  towns, 
''  the  election  of  the  mayor  or  other  chief  officer  is  confined  to 
**  a  particular  time,  without  any  provision  how  to  act  in  case 
**  no  election  be  then  made ;  and  it  frequently  happens  that  par- 
*^  ticular  acts  are  required  to  be  done,  which  by  contrivance  or 
**  default  of  the  persons  who  ought  to  preside,  are  omitted ;  in 
**  which  cases,  if  elections  of  such  officers  could  not  afterwards 
''  be  made,  or  in  consequence  of  suck  omission  tkecorporation  should 
''  be  dissolved f  great  mischiefs  might  ensue.''  It  then  proceeds  to 
provide  a  remedy  against  the  consequence  of  law  which  would 
otherwise  result  from  such  a  situation,  by  enacting,  ''  that  if  no 
*'  election  shall  be  made  of  the  mayor,  8^c.  or  such  election  shall 
**  afterwards  become  void,  the  corporation  shall  not  thereby  be 
**  taken  to  be  dissolved,  or  disabled  from  electing  such  officer  m  fu- 
ture,'' ^c.  but  in  such  cases  they  may  proceed  to  election  on  a  subse- 
quent day.  After  the  Legislature  have  thus  declared  that  the  con- 
sequence of  a  corporation's  having  slipped  their  charter  day  for  the 
election  of  a  mayor  would  be  the  dissolution  of  that  corporation  as 
the  law  then  stood ;  after  describing  the  mischiefs  that  ensued 
from  thence ;  after  declaring  that  in  such  a  situation  they  shall 
not  in  future  be  taken  to  be  dissolved,  but  may  proceed  to  elec* 
tion  at  a  future  day,  they  then  by  an  express  proviso  exclude  such 
a  case  as  the  present  from  the  benefit  of  that  remedy  against  the 
consequences  of  law  before  described  by  them.  The  5th  section 
^'  provides  always  that  no  such  election,  or  any  act  done  in  order 
"  thereunto,  shall  be  valid,  unless  as  great  a  number  of  persons 
^  shall  be  present  at ,  and  concur  and  vote  t  herein,  as  would  respec- 
''  tively  have  been  necessary  if  the  election  had  been  made  at  the 
**  usual  time."  Now  as  that  could  not  be  accomplished  by  a  cor- 
poration situated  as  that  of  Helkston  was,  the  natural  and  obvious 
reflection  is  that  the  Legislature  foresaw  and  knew  (hat  such 

Court;  and  Mr.  Attorney  and  Solicitor  General  humbly  apprehend  that  this 
judgment  conies  up  to  the  present  case,  and  Is  a  clear  authonty  in  law  that,  by 
reason  of  this  default,  the  corporation  of  Triverton  is  at  an  end.— -The  original  re- 
port with  which  we  have  been  favoured  from  Lord  HardwUk's  papers,  proceeds 
thus :  **  neither  can  we  conceive  how  a  corporation  can  subsist  when  it  is  deprievd 
ofan  integral  part  of  the  body  made  necessary  by  the  charter,  without  any  power 
in  themselves  of  restoring  that  part,  or  of  doing  any  one  act  as  a  corporation/ 1^» 
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]  789.  an  one  must  and  would  be  dissolved.  After  so  strong  a  legislative 
■j~  declaration  of  the  law,  it  was  not  competent  to'  any  Court  to 
0^inH  ^^^^  ^^^^  i^  ^^  b^  otherwise,  even  if  such  a  case  were  to  be  found  : 
Pasmorx.  but  it  will  probably  appear  from  an  accurate  investigation  of  the 
case  of  Colchester  and  Seaber  (a),  that  no  such  contradiction  arises 
from  thence ;  which  must  be  the  case  if  what  is  there  said  by  the 
Court  can  be  applied,  in  the  manner  contended  for,  to  the  pre- 
sent case.  These  observatioos  are  confirmed  by  other  parts 
of  the  act ;  for  by  the  7  th  section  it  is  enacted,  that  no  corpora- 
tion shall  be  adjudged  to  be  dissolved^  in  the  situation  before  men- 
tioned, in  consequence  of  any  omission  which  had  then  happened, 
but  may  proceed  to  a  new  election.  But  in  confirmation  of  the 
law  as  it  stood  before  the  act,  the  8th  section  provides  that  no- 
'  thing  in  the  act  shall  extend  to  invalidate  a  new  charter^  nor  to 
make  good  the  election  of  any  oflicer  against  whom  judgment  has 
been  obtained  in  quo  warranto  or  on  mandamus  before  the  last  day 
of  Michaelmas  Term  1 7^.  The  act  passed  in  that  year,  before 
which  time  the  cases  of  Banbury,  Tregony,  Tiverton,  and  others 
were  concluded ;  which  is  recognizing  those  cases  in  the  strongest 
manner.  And  the  provision  against  making  use  of  the  act  retro- 
spectively to  invalidate  new  charters,  could  only  allude  to  char- 
ters given  without  the  consent  of  the  old  corporations,  for  other- 
wise such  a  provision  was  nugatory,  as  at  any  rate  they  would 
have  been  good  with  that  assent.  That  the  legislature  meant  to 
exclude  corporations  situated  as  Helleston  was,  is  further  evident 
from  the  directions  given,  in  the  £d  and  3d  sections  of  the  act, 
to  the  Court  of  King's  Bench,  to  grant  a  mandamus  to  the  corpo- 
ration to  proceed  to  an  election  after  the  charter  day,  in  case 
there  shall  have  been  no  election,  or  a  void  one.  And  (his  Court 
will,  even  of  its  own  accord,  take  care,  as  was  said  by  Mr.  Jus- 
tice Buller,  in  Milward  v.  Thatcher  (Jb\  that  the  corporation  shall 
not  by  their  own  act  reduce  the  number  of  offices  constituted  by 
their  charter,  but  they  will  issue  a  mandamus  to  compel  them  to 
fill  up  their  offices.  Now  in  this  case  the  old  members  could  not 
have  complied  with  the  requisitions  of  such  a  writ,  had  it  been 
issued,  for  want  of  the  proper  persons  to  constitute  such  an  elec- 
tive assembly  ;  .and  it  would  be  strange  to  say  that  they  continued 
to  be  a  corporation  when  they  could  not  do  that  which  the  law 
requires  and  compels  all  corporations  to  do.  In  the  case  of  the 
corporation  of  London,  the  Legislature  treated  the  judgment 
which  had  been  given  against  them  in  a  very  difierent  manner, 

(a)  3  Buff.  1866,  (6)  Aide,  %  vol.  88. 

declaring 
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dJeclaring  it  to  be  illegal,  arbitrary,  null,  and  void,  bythesta-  1789- 
tute  S  fT.  4r  M.  c.  8. :  whereas  the  judgments  which  had  been  " 
given  upon  this  subject  are  ronfirmed  and  established  in  full  against 
force.  The  case  of  the  corporation  of  Maidstone  is  as  strong  an  Paimoke. 
authority  since  the  statute  to  shew  what  the  common  law  was 
and  continues  to  be,  (except  where  it  is  now  altered  by  the  act 
of  parliament,)  as  the  case  of  Tiverton  was  before  that  act  passed. 
And  it  is  likewise  a  powerful  confirmation  of  the  interpreta* 
tion  here  given  of  (hat  statute  as  far  as  respects  the  case  now 
before  the  Court,  and  the  operation  of  the  dth  section  above 
stated.  The  town  of  Maidstone  had  been  incorporated  by  a 
charter  of  James  I.  by  the  name  of  the  mayor,  jurats,  and  com* 
monalty.  The  mayor  was  to  be  elected  out  of  the  jurats  by  their 
naming  two,  of  whom  the  commonalty  ^were  to  choose  one : 
the  jurats  by  (he  mayor,  jurats,  and  commonalty,  out  of  the  in- 
habitants :  the  freemen  by  the  mayor  and  jurats.  In  1742, 
15  GeOd  2.  a  new  charter  was  applied  for,  there  being  then  no 
mayor  or  legal  jurat  existing ;  but  only  500  freemen  and  up- 
wards, 200  of  whom  opposed  the  new  charter.  The  matter 
was  referred  to  Sir  Dudley  Rj/der^  and  Sir  John  Strange,  Attor- 
ney and  Solicitor  General,  who,  stating  these  facts  in  their  re- 
port, 29th  ^prt7  1742,  delivered  (heir  opinion  that  the  cor. 
poration  was  dissolved.  That  case  cannot  be  distinguished  from 
the  present ;  and  therefore  as  far  as  the  opinion  of  two  such 
eminent  lawyers  in  their  official  capacity  can  go  it  is  a  direct 
authority  in  point.  What  the  common  law  was,  and  the  opera- 
tion of  the  statute  upon  it,  is  acknowledged  by  Mr.  Justice  Black- 
stone  {a),  who,  in  treating  of  the  methods  by  which  corporations 
may  be  dissolved,^says,  ''  and  because  by  the  common  law  corpora- 
"  t  ions  were  dissolved  in  case  the  mayor  or  other  head  officer  was  not 
^*  duly  elected  on  the  day  appointed  by  the  charter,  or  established 
"  by  prescription,  it  is  now  provided  that  for  the  future  no 
'*  corporation  shall  be  dissolved  on  that  account ;  and  ample 
"  directions  are  given  for  appointing  a  new  officer,  in  case 
"  there  be  no  election  or  a  void  one  made  upon  the  charter  or 
"  prescriptive  day."  This  clear  principle  of  the  common  law 
is  again  confirmed  in  terms  peculiarly  applicable  to  this  case 
by  a  great  authority,  namely,  Ld.  Ch.  B.Comyns(b):  enume- 
rating the  several  ways  by  which  a  corporation  may  be  dissolved, 
He  says,  **  So  if  a  corporation  refuse  to  continue  the  election  of 
**  officers  till  all  die  who  could  make  an  election ;  for  thereby  the 
(«)  1  t<nn.  485.  (6)  3  Dig.  4tt.  tit.  Franctoes,  (C.  4.) 
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1 789.       "  corporation  h  dissolved.''   This  is  placed  by  him  under  a  sepa« 

rate  head  from  the  caiifes  of  forfeiture.    And  it  is  founded  upon 

^^jj^"®  this  clear  distinguishing  principle,  that  iu  the  one  case  the  end 
Pasmorb.  of  iu  creation  cannot  be  complied  with.  If  in  the  exercise  of  the 
power  it  is  abused,  or  those  who  are  invested  with  the  power 
will  not  use  it,  the  law  must  by  regular  process  take  it  away  ia 
order  to  place  it  in  better  hands :  but  here  that  end  and  ouly 
end  of  the  law,  in  calling  upon  the  grantees  to  give  an  account 
of  their  trust,  is  already  answered ;  for  the  power  which  it 
would  have  taken  away  is  lost ;  whereby  the  necessity  of  legal 
,  interference  is  superseded.  Under  the  pressure  of  all  rhese  au- 
thorities the  case  of  the  mayor  and  commonalty  of  Colchester  v. 
Seaber(a)  is  brought  forward  in  order  to  prove  that  so  long  aa 
there  remained  any  member  of  the  old  corporation,  although 
an  integral  part,  made  necessary  to  their  constitution  by  the 
charter,  was  gone  without  any  power  of  replacing  it,  and  they 
could  no  longer  act  as  a  corporation  in  any  respect,  they  were 
not  dissolved  in  point  oT  law,  and  the  king  could  not  grant  a 
new  charter  of  incorporation  to  a  different  body  of  men.  But 
it  will  be  found  upon  an  accurate  investigation  of  that  case  that 
it  is  essentially  different  from  this  in  the  main  fact  upon  which 
it  turned.  There  the  old  corporation  had  received  and  accepted 
a  charter  of  restoration  from  the  Crown,  ^hich  is  wanting  to  the 
old  corporation  here.  The  judgment  of  the  Court  was  formed 
on  the  effect  of  that  new  charter  on  the  former  constituttoo ; 
the  expressions  made  use  of  by  the  Court  are  referable  to  that  alone. 
The  old  authorities  whic|i  have  been  stated,  and  which  are  all 
one  way,  exclude  the  presumption  of  any  further  meaning  in  the 
Court,  which  was  not  necessary  to  the  case  Jiefore  ibem,  and 
which  would  be  totally  repugnant  to  those  authorities.  The 
very  cases  relied  on  by  the  Court  as  the  foundation  of  their  judg- 
ment are  conclusive  against  such  a  presumption,  because  they 
not  only  do  not  support  the  doctrine  now  attempted  to  be  drawn 
from  the  case  of  Colchester  and  Seaber,  but  in  terms  establish  the 
contrary.  And  lastly,  the  same  judges,  who  delivered  their 
opinions  in  thb  latter  case  in  a  subsequent  case  very  shortly  af- 
terwards,  held  the  very  reverse  of  the  proposition  now  ascribed 
to  them  as  their  meaning  in  the  case  of  Colchester  and  Seaber^ 
That  corporation  had  consisted  of  a  mayor,  to  be  chosen  ao« 
nnaliyfrom  among  the  aldermen,  11  aldermen,  18  assisUnts, 
and  18  common  councilmen ;  when  in  1740  judgments  of  ouster 
were  obtained  against  )he  mayor  and  all  the  aldermeBi  all  of 

(«)  a  Burr.  186«. 
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The  Kim* 


ivhom  were  dead  before  17689  at  which  time  the  charter  of  1789* 
George  S.  was  granted  to  and  accepted  by  the  old  members ; 
and  the  question  was  whether  the  existing  corporation  in  1766 
conld  roamtaio  an  action  on  a  bond  which  had  been  given  to  the  PASMoaa. 
corporation  before  the  judgments  of  ouster.  Lord  Mantfield 
begins  by  observing  that  many  corporations^  for  want  of  legal 
magistrates^  had  lost  their  activity,  and  obtained  new  charters ; 
and  instances  MaidsionCf  Radnor,  and  Caermarthen.  The  very 
outset,  therefore,  of  his. description  of  the  case  marks  it  to  be 
essentially  different  from  thp  present,  inasmuch  as  the  old  cor- 
poration have  not  obtained  any  new  charter ;  and  the  very  in- 
stances which  he  brings  into  comparison  with  Coteketier  are 
where  the  corporations,  after  having  been  declared  to  be  dis- 
solved by  the  ablest  opinions  which  could  be  taken  in  the  course 
of  official  duty,  had  received  those  new  charters  after  eveiy 
atniggle  against  them  which  could  be  made.  **  And  yet  [he 
''  adds]  it  has  never  been  disputed,  but  that  the  new  charters  re^ 
''  vite,  and  give  activity  to  the  old  corporations/'  All  his 
Lordship's  reasoning  applies  to  cases  where  restoring  charters 
have  been  granted  to  the  old  body.  The  very  term  revive  im- 
plies that  they  had  given  new  life  to  that  which  had  ceased  to 
exist :  the  word  has  no  other  meaning.  And  this  is  put  be- 
yond a  doubt  by  what  immediately  follows  ;  '*  It  now  comes  on 
*^  as  a  question,  whether  the  old  corporation  exists  after  this 
"  judgment  of  ouster  against  the  mayor  and  all  the  aldermen, 
"  and  the  nfw  charter.  But  there  is  no  authority^  no  dictum, 
^  for  it."  His  Lordship  does  not  try  the  existence  of  the  old 
corporation  upon  their  situation  before  the  new  charter,  but  after 
it :  whereas,  in  order  to  make  that  case  apply  to  the  present,  the 
new  charter  ought  not  to  have  been  granted  to  the  old  cor* 
poration.  Then  to  say  that  there  is  no  authority,  no  dictum, 
in  support  of  the  argument  against  the  existence  of  the  same 
corporation  as  it  was  before,  may  be  true  if  it  be  confined  to  the 
case  before  him,  where  the  Crown  had  restored  the  old  corpora- 
tion  by  a  new  charter;  but,  if  applied  to  the  state  they  were  in 
befoie  that  grant,  is  utterly  unfounded,  and  repugnant  to  the  ex- 
tensive legal  knowledge  of  that  great  judge.  And  it  is  so  far  from 
being  founded  in  fact,  that  every  antecedent  authority  and 
dictum  are  strongly  in  support  of  the  proposition.  And  some 
too  of  these  not  obsolete  authoritiea,  but  cases  that  had  made 
considerable  noise  at  the  time,  and  been  recently  canvassed.  It 
is  absolutely  impossible  to  suppose  that  all  these  were  overlooked 
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1 789.  or  intended  to  be  suppressed  in  silence,  when  Mr.  Justice  Wilmot 
rr",  expressly  mentions  the  case  of  Banbury^  which  is  not  questioned, 
ti^aifiMt  much  less  denied  to  be  law,  either  by  him  or  the  rest  of 
Pasmore.  the  Court.  Lord  Manxfield  says  further  that  "  without  an  ex- 
''  press  authority,  so  strong  as  not  to  be  gotten  over,  they  ought 
**  not  to  determine  a  case  so  much  against  reason,  as  that  the 
''  parliament  should  be  obliged  to  interfere  \o  set  it  right/^  For 
taking  it  in  the  sense  contended  for  by  the  prosecutor,  the  answer 
J8  most  obvious.  There  is  an  authority,  and  several  autho* 
rities,  too  strong  to  be  gotten  over.  And  as  to  the  interference 
of  the  parliament ;  they  have  had  this  very  case  before  them, 
and  have  not  only  declined  to  interfere,  but  have  expressly  pro- 
vided against  the  interference  of  the  courts  by  implication  from 
the  general  provisions  of  the  statute,  it 'is  true  that  Lord 
Mansfield  proceeds  to  observe  that  "  the  corporation  is  not  dis- 
''  solved  by  the  judgments  of  ouster  |iod  subsequent  deaths  of  the 
mayor  and  aldermen,  though  they  were  without  their  ma- 
gistracy; that  their  constitution  was  not  destroyed  and  gone; 
''  that  their  former  rights  remained  :"  and  then  asks  "  whether  a 
'^  freeman  of  Colchester  would  not  still  continue  to  have  a  right 
''  to  common  ;  or  to  vote  for  ftiembers  to  parliament."  It  is  not 
contended  that  judgments-  of  ouster  against  individuals  quoad 
such,  would  dissolve  a  corporation  ;  but  that  if  the  corporation 
are  without  an  integral  part,  and  no  power  of  replacing  it,  the 
being  in  that  state  by  any  means  whatever  is  by  consequence  of 
law  a  dissolution.  But,  after  what  was  said  by  his  Lordship  be* 
fore,  all  these  expressions  must  be  understood  sub  modo,  and  ap- 
plicable only  to  the  case  then  before  him.  For  otherwise  the 
argument  would  go  the  whole  length  of  saying  that  though 
judgments  of  ouster  had  been  obtained  against  a/l  the  corpora- 
tors^ yet  that  the  constitution  would  still  subsist  so  as  to  pre- 
clude the  King's  grant;  upoii^the  idea  which  was  started  in  ihe 
quo  warranto  case  against  London  of  a  distinction  between  the 
corporate  soul  and  the  corporate  body,  which  was  rejected 
then,  and  has  been  deservedly  exploded  ever  since.  With  re- 
gard to  the  rights  of  common,  and  of  voting,  which  might  re- 
main to  the  individual  members  after  the  destruction  of  their 
corporate  activity,  it  has  never  yet  been  determined  that  any 
such  rights  would  survive  the  wreck  of  the  corporation.  What 
was  said  by  Lord  Holt  in  Jshby  v.  White  (a)  by  no  means 
establishes  such  a  distinction  in  the  view  for  which  it  was  cited. 

(a)  8  Ld.  Baym.  952. 
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He  was  speaking  of  a  corporation  in  the  full  exercise  of  all  its  1 789. 
functions ;  and  of  those  he  says  some  of  them  are  to  be  exercised  — — 
by  them  individually  for  their  separate  benefit,  and  be  instances  ^ain$i° 
voting  and  the  use  of  common ;  and  argues  from  thence  that  the  Pasmorb. 
individual  corporator  sustains  an  mjury  to  himself,  as  an  indivi- 
dual, by  being  abridged  or  interrupted  in  the  exercise  of  any  such 
franchise.  But  he  does  not  say  that  the  right  remains  after  the 
extinction  of  the  corporate  capacity ;  on  the  contrary  lie  says  that 
''  it  is  agreeable  to  reason  and  the  rules  of  law  that  vl  franchise 
*^  should  be  invested  in  the  corporation  aggregate,  and  yet  the  be- 
*'  nefit  of  it  redound  to  the  individual  members."  From  whence 
it  is  rather  to  be  inferred  that  his  opinion  was,  that  the  indivi- 
dual members  iiad  no  rights  except  as  members  of  the  corporation 
aggregate.  Indeed  sound  sense  and  law  roust  concur  in  consi- 
dering all  these  personal  privileges  as  dependant  upon  the  great 
rights  of  government  and  the  administration  of  justice^  for  which 
corporations  were  created.  Perhaps  what  was  said  by  Lord 
Mansfield  may  be  reconciled  with  the  authorities  cited,  by  say- 
ing that  the  old  corporators  might  exercise  these  collateral  per* 
Eonal  privileges  concurrently  with  the  members  of  the  new  corpo- 
ration. Even  if  such  rights  remained  to  the  did  body  indivi- 
dually, after  the  extinction  of  their  corporate  franchises,  they 
could  not  be  said  to  be  infringed  by  the  new  grant,  unle&s  it  be 
proved  that  they  had  a  right  to  be  the  only  five  or  six  persons  who 
should  use  the  common  or  give  votes.  There  is  no  direct  autho- 
rity upon  this  point ;  though  it  may  be  inferred  from  what  is 
said  by  Lord  Coke,  in  4  Inst.  'i8.  that  the  King  may  enlarge  the 
right  of  election,  though  he  cannot  narrow  it :  especially  where 
the  right  was  first  conferred  on  an  indefinite  number.  How- 
ever it  is  unnecessary  in  this  case  to  discuss  that  question,  if  it 
appear,  a^  it  does  most  clearly  from  the  authorities  cited,  that 
the  King  had  a  right  by  the  dissolution  of  the  old  corporation  to 
grant  all  their  corporate  franchises  to  another  set  of  men.  If  the 
present  corporation  should  be  inclined  to  dispute  the  right  of  the 
remaining  members  of  the  old  body  to  intercoromon  or  vote 
with  them,  then  will  be  the  proper  time  to  consider  his  claim* 
All  the  remaining  expressions  made  use  of  by  Lord  Mansfield, 
and  the  rest  of  the  Court,  for  the  most  part  can  only  be  applied 
to  such  a  case  as  was  then  before  them,  namely,  where  the  old 
corporation  had  been  revived  and  restored  by  a  new  charter.  It 
is  said  "  a  right  may  remain  so  as  to  be  capable  of  being  again 
"  raised  and  revived,'*  "  their  rights  may  be  revived  by  a  new 
'•charter;"   and  again,  **  by  virtue  <^  the  new  charter  their 
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1789.       "  rights  are  so  retivedr  i^c.    *'  Here  the  Crown  has  redored  ami 

*'  revived  all  the  right$^  S^c.    And,  according  to  the  report  of 

^<^^     this  case  in  Blackstone  (/i),  Lord  Mansfield  is  made  to  say  that 
Pasmorb.     <<  it  frequently  has  happened  that  by  judgments  of  ouster  against 
**  persons  illegally  elected  no  regular  election  again  can  be  had; 
''  und  the  corporation  is  commonli/ said  to  be  thereby  dissolved:  But 
*<  till  this  case  it  was  never  doubted  but  that  by  a  new  charter  it 
"  was  revived/'  As  to  what  is  said  by  Mr.  Justice  Aston,  that  the 
intent  of  the  statute  11  Geo.  1.  c.  4.  was  not  to  consider  such 
corporations  as  dissolved^  but  to  revive  their  activity,  and  pot 
them  again  in  motion ;  it  is  certainly  not  to  be  collected  from 
the  face  of  the  statute,  that  the  Legislature  had  any  other  idea 
than  that  such  corporations  were  dissolved ;  and  as  far  as  legal 
history  may  be  applied  in  the  discovery  of  their  ideas  upon  the 
subject,  it  is  notorious  that  that  act  of  parliament  was  passed  in 
consequence  of  the  decision  in  thexases  of  Banbury,  and  of  other 
corporations  just  before  that  time,  and  the  obvious  necessity  of 
parliamentary  interference  in  respect  of  the  political  use  which 
■  was  made  of  the  law,  as  it  Was  then  acknowledged  on  all  bands 
to  be.    But  at  any  rate  his  observation  would  not  apply  to  such  a 
case  as  the  present,  which  is  excluded  by  a  special  proviso  from 
the  benefit  of  that  restoring  statute.    It  is  only  necessary  to  take 
notice  of  one  thing  more,  which  is  expressly  made  by  the  Court 
a  ground  of  their  decision  in  that  case ;  and  that  is  the  case  of 
Sir  James  Smith  (b\  which  is  declared  by  Lord  Mansfield  and 
Mr.  Justice  Yates  to  be  in  point.     This  case  was  cited  to  shew 
that  by  the  judgments  of  ouster  against  the  individual  members 
the  corporation  was  not  dissolved.    It  came  on  upon  a  manda^ 
mus  to  restore  Smith  to  the  office  of  alderman  of  London ;  and 
the  question  was  whether  he  was  in  office  after  the  judgment  in 
the  9110  warranto  case  against  the  corporation ;  for  if  he  was,  he 
ought  to  have  taken  the  oaths  required  by  the  statute  of  fVilliam* 
Upon  the  immediate  relevancy  therefore  of  that  case  to  the  case 
of  Colchester  two  observations  may  be  made.     1st,  That  the 
judgment  upon  the  effect  of  which  the  Court  gave  their  opinion, 
in  the  case  of  Sir  James  Smith,  was  a  judgment  of  seizure  against 
the  corporation  itself*,  and  not  judgments  of  ouster  against  the 
several  individuals,  as  was  the  case  in  the  corporation  of  Col" 
Chester.    Sdly^  The  Court  evidently  doubted  in  the  former  case, 
as  was  observed  by  Mr.  Justice  Ruller,  in  the  case  of  the  King 
▼.  Amery  (c),  whether  it  was  not  an  effectual  judgment,  but 
(«)  lVoL59.      if)  ^Msd,St.  X%M9d,\9*  Sk»».W>.      (c)^ate,SVAL555. 
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said  tbejr  were  boaad  to  teke  it  as  the  act  had  described  it ;  and        1769. 

Mr.  Justice  Dolben  observed,  that  the  statute  of  William  (a)  did 

affirm  the  judgment  to  be  of  force,  for  it  did  not  declare  it  void  uguimai 
ab  imtiQ,  but  illegal.  But  the  question  has  been  since  put  be-  Paimori. 
joud  ail  controversy  in  the  case  of  the  Kingv.Amery,  \\ here  it 
was  clearly  held  that  a  judgment  of  seizure  did  dissolve  a  corpo* 
ration.  If  therefore  this  case  of  Sir  James  Smith  was  the  basis 
of  the  opinion  of  the  Court  in  that  of  Colchester  v.  Seaber^  its 
being  so  inapplicable  to  the  point  which  it  was  cited  to  support 
goea  a  great  way  to  shake  the  latter  case  in  toto;  but  beyond  all 
doubt  what  was  said  by  Lord  Holt  in  that  very  case  of  Sir  James 
Smith  which  is  expressly  alluded  to,  and  therefore  must  have 
been  known  to  the  Court  in  tlie  case  of  the  corpuration  of  Co/- 
chester,  is  conclusive  that  they  did  not  entertain  a  conception  that 
the  doctrine  then  advanced  by  tbem  could  in  any  degree  be  ex- 
tended to  the  present  case;  for  so  far  from  its  supporting  such 
a  position,  it  is  in  express  terms  contradictory  to  it.  Says  Lord 
HoUf  *^  If  a  corporation  were  made  to  a  particular  purpose,  wd 
''  they  divest  themselves  of  all  right,  so  as  thej/  cannot  answer  the 
**  endqf'their  institution,  it  is  therebif  dissolved.**  Andhemstances 
the  case  of  a  private  corporation  for  charity  before  the  restrain- 
ing statute.  "  But  if  the  end  of  a  corporation  remaim,  as  in  a 
*'  borough  to  make  bye- laws  and  govern  it  the  corporation  remains 
*'  still:  and  the  making  of  bye-laws  is  no  franchise,  but  part  of 
'*  the  constitution.**  The  expressions  made  use  of  by  the  same 
great  authority,  in  the  case  as  reported  m  Shower,  are  still 
more  pointed  and  material.  '^1  must  agree  that  if  a  corporation 
'^  to  a  particular  purpose  be  divested  of  all  lia  powers  and  liber-- 
''  ties,  it  is  gone ;  as  in  the  case  of  a  charity.  But  now  for 
''  another  corporation  [alluding  to  that  of  Londonl  they  have 
"  power  to  make  bye-laws  and  govern  the  place :  and  though  tliey 
'^  have  their  liberties  seized,  yet  they  still  remain  a  corporation, 
"  and  might  act  as  such."  That,  he  adds,  was  the  reason  of  the 
dean  and  chapter  ol  Norwich's  case  (ft) ; ' ''  that  they  were  useful 
*'  still  as  assistant  to  the  bishop."  He  concludes  with  saying  that 
''  It  IS  not  the  privilege  of  the  corporation  to  govern  and  make 
"  bye-laws,  but  it  is  essential  to  its  being:  it  is  part  of  the  con- 
''  stitution."  It  is  palpable  what  Lord  Holt*s  opinion  upon  the 
subject  was ;  that  if  a  corporatioii  had  no  longer  the  power  to 
make  bye^laws  and  to  govern  the  place,  it  was  ipso  facto  dissolved^ 
because  the  end  of  its  creation  no  longer  remained ;  and  be 

(«)  tfV.^M.c.$.  (*)  Psft»-  4M. 
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1 7S9.        rejects  the  idea  of  this  great  end  of  govertiment  being  the  fran- 
chise  or  privilege  of  the  corporation.    But  he  considers  it  in  its 

Till*  Kiv^  ■  o  r 

dKmfuit        ^i*"^  ^"^  constitutional  lights  as  a  trust  created  for  the  benefit  of 
Pa^more.      the  subject ;  and  essential  to  the  very  being  of  that  body  on  whom 
such  a  trust  is  conferred,  that  they  should  have  the  potrer  of  ful- 
filling its  ends ;  leaving  it  to  the  law  to  enforce  the  execution 
of  that  power.    As  to  the  opinion  of  Mr.  Justice  Ej/re^  which 
was  cited  on  the  other  side,  that  a  corporation  may  subsist, 
though  it  hath  not  the  power  of  choosing  officers,  and  the  Kiifg 
may  have  that;  the  answer  is  obvious,  that  the  very  language 
made  use  of  shews  that  he  was  speaking  of  a  corporation  so  con* 
stituted  at  its  creation.     If  then  the  preliminary  observations 
made  by  the  Court,  in  giving  judgment  in  Colchester  and  Seaher^ 
which  have  been  already  remarked  upon,  did  not  give  auflicient 
light  as  to  their  intention  of  confining  their  opinion  to  the  case 
immediately  before  them,  where  a  restoring  charter  had  been 
granted,  and  accepted  by  the  members  of  the  old  corporation, 
at  least  their  reference  to  the  case  of  Sir  James  Smithy  as  being 
in  point  to  the  question  then  discussed,  would  manifest  that  in- 
tention in  the  plainest  manneri  and  prove  beyond  controversy 
that  their  judgment  was  altogether  founded  upon  the  operation 
which  the  restoring  charter  had  on  the  extinct  corporation.  Upon 
this  gruund  there  is  a  wide  distinction  between  that  case  and  the 
present,  \^hich  perhaps  may  render  it  unnecessary  for  the  Court 
to  investigate  that  decision  very  nicely.     The  point  therein  esta- 
blished then  amounts  to  no  more  than  this,  that  though  a  corpo- 
ration be  extinct  and  dead  to  all  other  purposes  in  point  of  law, 
yet  if  there  remain  any  of  the  old  members,  the  Crown  may  re* 
vive  that  corporation  by  a  restoring  grant.     Now  that  is  not  in- 
consistent with  the  defence  here  set  up;  and  there  are  many 
cases  analogous  to  such  a  situation.    For  example,  after  a  judg- 
ment of  seizure,  by  which  a  corporation  is  dissolved,  no  doubt 
can  be  entertained  but  that  the  King  may  grant  out  again  the 
same  franchises  to  a  different  body  of  men ;  yet  if  he  chose  to 
'  pardon  the  old  corporators  the  effect  of  the  judgment  against 
them,,  and  to  grant  a  charter  of  restitution,  the  corporation  would 
be  in  of  their  former  rights.     This  was  not  doubted  either  by 
the  Bar  or  Bench  in  the  case  of  the  King  v.  Amery(a)\  though 
the  effect  of  such  a  charter  was  impeded  in  that  case  by  an  in« 
tervening  grant  to  another  body  of  men.    And  it  actually  took 
e^ect  in  the  case  of  the  corporation  of  York,  against  whom  a  quo 

(m)  Antif  a  vol.  515. 
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warranto  informafion  iiad  been  filed^  and  they  neglected  to  ap-         1789* 

pear  till  after  the  time  for  appearance  had  elapsed  ;  but  at  some        

distance  of  time  afterwards  the  King  permitted  them  to  replevy        J^mnO* 
by  consent,  %(hich  was  equivalent  to  a  restoring  grant;  in  con-      Pabmoac. 
sequence  of  which  they  resumed  their  ancient  franchises.     It 
may  be  necessary  to  advert  to  the  circumstance  of  writs  having 
issued  under  the  great  seal,  before  the  statute,   to  appoint  a 
mayor  or  other  head  officer,  when  a  corporation  had  slipped  its 
charter  day,  because  this  is  another  ground  taken  up  by  Mr« 
Justice  fVilmot,  in  the  case  of  Colchester  v.  Staler ^  from  whence 
he  argued  thai  the  corporation  were  not  so  entirely  dissolved, 
but  that  they  were   as  capable  now  of  being  revived  in  the 
King's  charter,  as  they  had  been  before  the  statute  by  his  writ. 
That  is  the  fair  way  of  stating  that  argument ;  but  it  will  be  found 
upon  examination  not  to  apply  to  this  case.     lu  the  first  place, 
that  right  in  the  Crown  was  always  very  much  doubted,  as  ap« 
pears  by  Lord  Ch.  J.  Parker's  opinion  in  the  Banbury  case,  and 
by  the  report  made  by  Sir  PA.  Yorke^  and  Sir  Clement  fVeargp  in 
the  case  of  Tiverton  corporation.     But  at  any  rate  it  was  only  a 
right  of  nomination,  wliich  must  have  been  assented  to  by  a  suffi* 
cient  number  of  the  several  parts  of  the  corporation  to  form  a 
regular  election ;  because  they  might  have  refused  the  King's  no- 
mination.    So,  where  they  slipped  their  charier  day,  and  a  writ 
issued  empowering  them  to  proceed  to  an  election,  that  elec- 
tion must  still  have  been  made  by  an  assembly  competent  to  such  a 
purpose  by  the  terms  of  their  charter  or  constitution.     Such  an 
assembly  could  not  have  been  convened  in  this  case,  and  there- 
fore nothing  could  have  rescued  them  from  that  state  of  dissolu- 
tion.    This  is  also  confirmed  by  express  authority ;  for  Lord 
Ch.  B.  Comyns  (a),  under  Uie  title  of  "  Dissolution  of  a  Corpora^ 
**  tion,*^  after  saying  that  '*  a  corporation  is  dissolved  who  refuse 
*'  to  continue  the  election  of  officers  till  all  are  dead  who  could 
''  make  an  election,'^  immediately  subjoins,  **  so,  if  the  Kmg 
*^  name  the  head  of  the  corporatiouj  and  they  refuse  his  nomi- 
"  nation  till  the  body  be  dead,**  that  in  to  say,  the  body  who 
could  make  an  election.  But  lastly,  it  is  a  conclusive  answer  to  that 
argument,  that  no  charter  has  been,  or  can  now  be,  granted  to  the 
old  body,  by  which  they  could  be  restored  to  their  old  rights ; 
for  the  King  has  precluded  himself  from  making  any  such  grant, 
or  doing  any  other  act  equivalent  thereto,   by  the  new  grant 

(a)  Com.  Dig.  ^IB. 
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1789.       which  be  has  conferred  on  a  diflferent  body  of  men.    Tbis  was 
much  discussed  in  the  case  of  the  King  v.  jimery,  and  made  is  part 
of  the  solemn  judgment  delivered  by  the  Court  on  behalf  of  the 
PAtitoRB.      defendant  in  that  case,  who  claimed  under  an  intervening  charter 
made  between  the  time  of  the  judgment  in  quo  warranto  agamst 
the  old  corporation  in  the  reign  of  Charks  ihe  Second,  and  a 
charter  of  restitution.granted  to  that  body  by  James  the  Second. 
Thus  far  the  intention  and  opinion  of  the  Judges  who  gave  judg- 
ment in  the  case  of  Colchester  v.  Sealer  have  been  considered  and 
endeavoured  to  be  collected  from  the  internal  evidence  afforded 
by  the  case  itself.    In  order  to  make  that  ca^e  apply  agamst  this 
defendant,  it  is  necessary  for  the  other  side  to  shew  that  the  ab- 
stract doctrine  mtended  to  be  laid  down  by  the  Judges  in  that 
case  was,  that  the  loss  of  an  integral  part  of  a  corporation  made 
necessary  to  its  corporate  activity  by  the  terms  of  its  constiiuiion, 
without  any  power  of  replacing  it,  was  not  a  dissolution.     But 
besides  that  the  facts  of  that  case  did  not  call  for  such  an  opi- 
nion, and  that  such  is  not  the  natural  inference  to  be  drawn 
from  the  expressions  made  use  of  by  the  Court,  taken  all  toge- 
ther, and  connected  with  each  other;  the  very  same  Judges^n 
subsequent  cases,  and  in  one  particular  very  recently  after«i  ards» 
delivered  a  contrary  opinion  ;  in  a  case  too  arising  out  of  the  same 
borough  of  Colchester,  and  growing  out  of  the  former  judgment: 
that  was  the  case  of  the  King  v.  The  Mayor  and  Aldermen  of 
Colchester  (a),  whereaf7iandai»ii«  wasapplied  forto  compel  the  de- 
fendants to  proceed  to  an  election  of  forty-eight  persons  duly 
qualified  under  an  act  of  tbe  9if  ^OW.  3.  to  be  guardians  of  the 
poor  of  the  said  town.  By  that  statute  a  corporation  had  been  cre- 
ated consisting  of  the  mayor  and  aldermen  of  Colchester  for  the  time 
being,  and  of  forty-eight  other  persons.    These  latter  were  to  be 
chosen  at  once,  twelve  out  of  the  four  several  wards  of  the  town ; 
and  six  of  each  twelve  who  were  first  elected  were  to  cease  to  be 
of  the  corporation  at  the  end  of  two  years,  and  six  others  to  be 
chosen  in  their  room,  at  a  nieeting  to  be  holdenby  the  mayor  and  * 
aldermen  for  that  purpose.    In  consequence  of  the  judgments  of 
ouster  obtained  against  the  mayor  and  aldermen,  by  which  those 
offices  hadceasedin  the  corporation,  the  election  of  the  guardians 
could  not  be  continued ;  neither  could  the  remaining  guardians 
hold  any  meetings  for  the  dispatch  of  business  without  Uie  mayor 
and  aldermen  by  the  provbions  of  the  act.    A  temporary  act 

(s)2Wa.l4G<o.d.l774.  Hoi^.OQ  Elections,  s  vol.  Notes  on  H«Ucf<o»  case. 
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passed  in  1742,  appointing  twelve  peraoos  MmituUim  to  officiate        i78g. 

in  the  room  of  the  majror  and  aldermen  during  the  continuance        

of  the  act,  or  till  the  King  re-incorporated  the  town.  This  act  ^^^* 
expired  in  three  years,  after  which  the  poor  rates  had  been  assessed  PAtMoaa. 
by  parochial  overseers  under  the  43  Eliz.  c.  2.  In  1763,  the 
King  granted  a  charter  of  restoration  to  the  old  corporation; 
whieh  revived  the  former  constitution ;  at  which  time  there  was 
not  one  of  the  forty-eight  guardians  existing.  In  support  of  the 
mandamus,  the  case  of  CoUhetier  v.  Seaber  was  relied  on  as  pro?* 
ing  (hat  the  mayor  and  aldermen  were  now  to  be  considered  as 
holding  their  offices  under  the  old  charter  of  the  town ;  and  as 
such,  being  an  integral  part  of  the  corporation  created  by  the 
statute  of  fViliiam,  were  competent  to  bold  a  meeting  for  the  elec- 
tion of  the  forty-eight  guardians.  The  Court  were  of  opinion 
that  they  could  not  grant  a  mandamus  for  a  whole  integral  part; 
and  that  the  corporation,  which  was  to  consist  of  two  integral 
parts,  by  the  dissolution  of  one  of  these  was  itse^  dissolved.  Now 
though  it  be  urged  that  the  former  was  the  ground  on  which  the 
Court  refused  ihe  mandamus,  yet  it  ia  absolutely  impossible  lh«t 
the  same  Judges  who  used  the  expressions  attributed  lo  them  in 
this  latter  case,  could  have  held  sentiments  so  diametrically  oppo- 
site to  them  just  before,  as  those  which  have  been  imputed  to  them 
in  Colchester  v.  Seaber.  This  rather  shews  that  what  was  there 
said  by  them  was  spoken  only  in  reference  to  the  .particular  case 
then  before  them :  but  if  it  had  been  otherwise  intended  at  the 
time,  yet  as  they  held  a  contrary  language  in  a  case  immediately 
subsequent,  and  that  top  with  an  express  reference  to  the  for* 
mer  one,  it  is  most  natural  to  suppose  that  they  had  re-considered 
their  former  opinion,  and  thought  proper  to  correct  it.  fiut 
according  to  the  doctrine  now  contended  for  on  the  other  side, 
it  might  as  well  have  been  insisted  in  the  King  v.  Cakhst^r,  thai 
the  parish  could  not  have  proceeded  .to  elect  overseers  rbeoauffe 
an  integral  part  of  the  old  corpomtion  remained  after  itbe  charter 
of  restoration  had  been  granted ;  aUhougb  it  ipras  no  loqger  in 
the  power  of  that  corporation  tp  answter  any  one  purpose  of 
iu  creation.  That  a  corporation  which  has  loat  t^e  power  of 
perpetuating  itself,  by  the  loss  of  an  integml  j>artMd  ibe  mmt 
of  a  sufficient  number  of  persons  to  form  another  election^  i^ 
thereby  dissolved  in  point  of  Uw,  was#gaiii:a|tferted  by  one  of 
those  judges  whose  opinion  has  been  .urged  to  thexontsary ;  fo( 
in  the  case  of  the  King  v.  Monday  (a),  where  an  information  in 

(«}  Cawp.  Mr. 
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1789'       the  nature  of  a  quo  warranto  was  brought  against  the  derend- 

ant  for  claimiog  to  be  an  alderman  of  Portsmouth,  the  question 

''Ij^^nlf^  ^^'  whether  by  the  terms  of  the  charter  a  majority  of  aldermen 
pAsMoaa.  present  was  sufficiait  to  elect,  not  being  a  majority  of  all ; 
Lord  Mansfield  asked  whether  there  were  any  case  where  the 
charter  had  directed  the  election  to  be  by  the  majority  of  the  body^ 
iff  which  it  had  been  held  that  a  less  number  than  a  majority 
of  the  whole  corporate  body  coold  elect ;  as  if  the  corporation 
consist  of  twelve,  and  two  die,  whether  six  could  elect  ?  To 
which  it  was  answered  by  Mr.  Justice  Aston^  that  in  the  case  of 
Hex  V.  Reese  and  Rex  v.  Netxsham^  common  councilmen  of  Caer^ 
marthtn,  it  was  clearly  understood  that  if  the  major  part  of  the 
corporation  had  been  dead,  it  would  have  been  in  fact  dissolved; 
or  at.  least  those  who  survived  could  not  have  assembled  for  the 
purpose  of  *bn  election.  Now  the  case  of  Rex  v.  Newsham  and 
others(d)  came  on  upon  a  motion  for  a  mandamus  directed  to  them 
as  common  councilmen  to  proceed  to  the  election  of  a  mayor; 
and  it  appeared  that  the  election  could  only  be  made  by  a  majo- 
rity of  the  whole  number  of  common  councilmen,  which  w*ere 
twenty  in  all :  At  that  time  only  eleven  remained ;  upon  which 
Lord  Cb.  J.  Ryder  observed  that''  the  circumstance  that  the 
**  common  councilmen  are  reBuced  to  the  lowest  number  which 
*'  can  elect  a  mayor  was  of  great  weight ;  for  if  any  one  of 
**  them  should  die  before  there  is  an  election  of  a  mayor,  there 
**  never  can  be  an  election ,  and  consequently  the  corporation 
**  must  6e  dissolved.**  And  therefore  the  court  granted  the  man* 
damui.  The  result  then  of  all  these  authorities,  and  this  rea^ 
soning,  is)  that  the  judges  who  presided  ii^the  case  of  Colchester 
V.  Seaber  did  by  no  means  intend  in  making  use  of  the  phrases 
relied  on  to  comprehend  such  a  case  as  the  present,  or  to  ex- 
tend the  principles  then  laid  down  further  than  the  case  before 
them,  where  a  charter  of  restoration  had  been  granted  to  and  ac- 
cepted by  the  old  body.  But  if  this  distinction  cannot  be  main* 
tained,  if  the  doctrine  laid  down  in  the  case  of  Colchester  v.  Sea* 
her  must  of  necessity  extend  to  such  a  case  as  this  where  no  re^ 
storing  charter  has  been  granted,  then  unless  every  other  autho- 
rity in  the  books  upoir  this  subject  is  to  be  obliterated,  that  case 
cannot  be  law.  For  the  general  tenor  of  all  the  authorities  goes 
expressly  to  shew  that  the  corporation  of  HelleUon  by  the  irrepar- 
able losa  of.  an  integral  part,  and  the  impossibility  of  ever  act* 

(a)  Say.  211. 

ing 
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ing  again  as  a  corporation,  was  io  point  of  law  dissolved ;  not        1789. 

bj  way  of  forfeiture,  but  as  a  consequence  of  law  attaching,        

upon  fiuch  a  situation.  The  old  cases  and  dicta  are  full  and  sa-  ^^  ^'"® 
tisfactorjr  to  this  point ;  it  is  founded  on  the  clearest  reasoning ;  Paimorb. 
it  is  supported  by  a  direct  authority  of  this  court  in  the  case  of 
Banburj/;  it  has  been  unequivocally  adopted  by  all  general  wri- 
ters; the  constant  usage  and  experience  of  the  crown  officers 
has  coincided  with  it ;  and  many  charters  have  been  granted  on 
this  foundation,  which  are  in  full  force  at  this  day ;  above  all 
the  Legislature  have  recognized  it  in  express  terms,  and  placed 
it  beyond  doubt  or  question  ;  the  very  authorities  relied  on  by 
the  Court  in  the  case  of  Colchester  v.  Seaber  are  grounded  on 
this  doctrine ;  and  finally,  it  has  been  since  adverted  to  and  ac- 
knowledged by  the  same  Judges  in  subsequent  cases.  A  point 
so  fully  established  by  judicial  and  legislative  authority  could  not 
have  been  overturned,  even  if  its  own  propriety  might  have  been 
questioned  originally  ;  but  there  is  no  necessity  for  presuming 
that  sucb  an  intention  ever  existed  in  this  court ;  much  less  as 
the  doctrine  itself  is  deeply  grounded  in  reason  and  policy. 

Jekyll  in  reply  (a).  Objections  have  been  made  to  the  Col- 
Chester  c^se  on  intrinsic  as  well  as  extrinsic  circumstances.  The 
former,  that  it  was  decided  without  much  argument  on  the 
point  for  which  it  was  cited  here,  and  that  the  question  of  dis- 
solution was  only  collaterally  observed  upon.  But  the  right  of 
action  depended  on  the  existence  of  the  corporation  :  if  it  had 
been  totally  destroyed,  the  right  of  action  was  gone;  the  cir- 
cumstance of  the  corporation  not  being  dissolved,  which,  the 
Court  determined,  gave  the  right  of  action  and  supported  it. 
With  respect  to  the  counsel  in  that  case  ;  their  silence  on  that 
part  of  the  subject  (considering  their  abilities)  is  a  strong  ar- 
gument to  shew  that  nothing  could  be  urged  to  prove  the  dis^ 
solution.  The  court,  in  determining  the  question,  cited  many 
authorities,  and  among  others  the  passage  from  Bro.  Abr.  p.  514. 
and  Sir  J.  Smkh*s  case ;  the  latter  of  which  Lord  Mansfield 
said  was  in  point.  They  also  observed  on  the  distinction  be- 
tween a  judgment  against  the  corporation  itself,  and  against 
the  individual  members  of  it,  and  recognized  the  doctrine  that 
a  corporation,  though  unable  to  carry  on  it's  own  succession^ 
might  yet. exist  for  certain  purposes.    As  to  the  attack  on  the 

(a)  This  is  the  reply  on  the  first  argum^ut,  into  which  such  parts  of  the  se- 
cond argument  for  the  relator  as  gare  any  answer  to  the  cases  cited  for  the 
defendant  are  interwoven. 

Co/cV  est  fr 
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bury^  and  others  have  been  cited  :  But  all  the  arguments  drawn 

^^^^^^^^      from  them  are  mere  inferences  deduced  from  dicta^  and  not  the 
pASBfoHE.     judgments  of  the  court  on  the  point.     And  as  for  the  opinions 
of  the  Attomies  and  Solicitors  General,  which  have  been  al- 
'  luded  to ;  however  respectable  their  private  opinions  may  be, 

tbej  cannot  be  cited  as  authorities  here.  The  passage  cited 
from  Ro.  Abr.  (a)  of  the  brethren  and  sisters  does  not  prove 
that  the  loss  of  an  integral  part  dissolves  a  corporation  ;  it  only 
says  that  when  all  the  sisters  are  dead,  all  acts  done  by  the  bre- 
thren are  void,  because  they  are  not  a  perfect  corporation ;  which 
implies  that  they  are  an  imperftet  corpoiation,  and  consequently 
not  dissolved.  The  Bewdley  ewe  proves  nothing,  for  it  was 
never  determined;  it  does  not  appear  to  have  been  argued  when 
the  special  verdict  was  found  on  the  second  trial.  Nothing 
canf  be  collected  from  it  to  shew  that  the  opinion  of  the  twelve 
Judges  was  as  has  been  stated  by  the  defendant's  counsel.  And 
Powell  J.  (b)  could  not  think  the  corporation  was  dissolved  for 
want  of  capital  burgesses,  but  doubted  only  whether  they 
could  act.  So  that  although  an  integral  part  was  gone,  that 
learned  Judge  was  of  opinion  that  the  corporation  was  not  dis* 
solved.  As  to  the  Banbury  ctme,  although  Lord  Macele^eld  was. 
of  opinion  that  the  corporation  was  dissolved,  yet  hc/admilted 
that  it  was  the  opinion  of  many  that  the  corporation  might  be 
revived  by  a  writ  under  the  great  seal ;  and  no  judgment  was 
"given  there.  In  the  Tregony  case  (c)  the  only  question  was  whe* 
ther  a  peremptory  mandamus  should  be  granted  to  proceed  to 
the  election  of  a  mayor,  the  charter  day  of  election  being  pass« 
ed,  which  the  Court  refused  to  grant.  But  the  judgment  ^f 
that  case  does  not  affect  the  present.  For  when  (he  Court 
state  the  consequences  of  the  corporation  not  proceeding  to  the 
election  on  the  charter  day,  they  only  say  **  where  they  have 
''  no  power  to  choose  on  any  other  day,  their  corporation  skaU  be 
"  dissolved  rather  than  they  should  make  an  election  on  another 
^'  day ;''  and  not  that  by  snch  omission  they  are  iptofacio  dissolved. 
The  Stat.  1 1  Geo.  I.e.  1 1,  s.  1.  n  only  declaratory  ;  the  woids 
of  it  are  that  the  corporations  would  be  dissolved,  were'  it  not 
for  the  interference  of  the  Legislature,  and  not  that  they  are 
dissolved.  And  the  statute  enables  them  to  do  that  for  them- 
selves which  the  Crown  by  its  own  act  could  do.  And  with 
respect  to  what  was  said  by  Lord  lfim;/!e/(2iptbecaseof  12.  vuhe 

(s)  t  JRf.  Jhr.  514.  J.  1^  W  1  P.  Wm.  Sll.  (c)  8  Mod.  itr. 
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Mayor ^t^.  of  Cokhesier  (a),  hia  opinion  proceeds  on  the  idea  1789* 
of  all  the  members  of  the  corporation  being  gone :  that  is  one 
of  the  modes  by  which  it  is  admitted  on  dl  hands  that  a  cor- 
poration may  be  dissolved ;  and  consequently  that  opinion  is  PASHoaa. 
not  applicable  to  the  present  case,  where  some  of  the  corporaton 
were  in  existence  at  the  time  of  granting  the  charter  by  the 
present  King.  And  with  respect  to  the  passage  cited  from  5 
Com.  Dig.  416.  tit.  "  Franehiiti,^  (G.4.)  no  aothority  is  cited 
to  support  it.  There  is  a  fallacy  throughout  the  whole  of  the 
argument  for  the  defendant  on  thia  point :  the  general  argu- 
ment is  that  a  corporatio0|  when  it  loses  an  integral  part^  shall 
be  disMolved;  but  the  fallacy  coosists  in  supposing  that  by  that 
event  alone  the  corporation  h  ipwofado  diuolved.  It  may  be  ad- 
mitted  that  such*  a  loss  will  ultimately  occasion  a  dissolatidn ; 
since,  as' the  corporation  has  no  power  of  perpetuating  itself,  it 
must  in  process  of  time  become  extinct  by  the  natural  death  of 
all  it's  members :  But,  until  that  period  arrives,  the  power  of  re- 
animating the  corporation  exists  in  the  Crown.  If  the  princi- 
ples, on  which  the  compact  between  the  Crown  and  a  corpo- 
ration is  founded,  be  considered,  it  will  be  found  to  be  deci- 
sive of  the  question.  In  consideration  that  certain  individuals 
will  take  upon  themselves  the  government  of  a  particular  place, 
the  Crown  grants  to  them  certain  privileges.  Now  if  the 
King  could  deprive  the  defendant  of  this  rq;ht  in  a  case  like  the 
present,  it  would  be  taking  away  one  of  those  privileges  on . 
condition  of  which  he  undertook  the  burden;  and  the  fran- 
chises of  the  defendant,  who  is  innocent,  would  thus  be  forfeited 
for  the  negligence,  of  the  guilty.  In  answer  to  the  arguments 
relative  to  the  constmction  of  the  charter  of  the  present  King, 
it  is  material  to  consider  the  King's  intention  as  it  arises  on  the 
preafl>ble ;  and  from  that  it  appears  to  have  been  Us  intent  to 
re-animate  the  old  corporation,  which  was  to  be  eflhcted  by  the 
introduction  of  fresh  integral  parU.  Then,  having  done  one 
thing  at  the  instance  of  the  petitioners,  the  crown  improvidently 
did  another,  which  renden  the  grant  void.  Or  if  it  be  consi- 
dered that  the  new  corporation  was  created  on  the  suggestion 
of  the  petitioners,  the  grant  b  equally  void  on  the  ground  that 
the  King  was  deceived  by  their  misrepresentation.  Lord  CAnii- 
dbff's  case,  6  JRcp.  65.  and  R.  v.  Kemp,  19  Mod.  7t.  In  Afoor 
45,  it  k  said  that,  if  the  King  be  deceived  in  his  grant,  it 
shall  not  be  allowed  to  take  eflect  contrary  to  his  intent. 

(•)  Dm^l  EUa.  Ci». 

Now 
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1780*  Now  here  the  King's  iotention  was  to  renovate  the  old  corpora- 
tion :  and  the  allowance  of  the  last  charter  woold  be  to  create  a 
new  corporation  contrary  to  bis  intention.  Then  it  was  ar- 
PAiiioaa.  guedy  tlmt  if  one  part  of  the  King's  charter  be  good,  and  another 
bad,  the  latter  may  be  rejected ;  or  if  two  constructions  may 
be  made,  by  the  one  of  which  it  may  be  supported  in  law,  and 
not  by  the  other,  such  construction  shall  be  put  on  the  grant 
as  will  give  effect  to  it;  for  which  was  cited  9  Rep*  131.  a. 
10  Rep,  67.  And  the  reason  given  in  both  instances  is,  that  it 
is  for  the  honour  of  the  King  and  the  benefit  of  the  subject  that 
it  should  be  so.  But  in  this  case  it  is  not  for  the  benefit  of  the 
subjects  (the  old  corporators)  to  be  divested  of  those  rights  of 
which  they  were  legally  possessed.  If  the  King's  grant  has  a 
double  intent,  it  shall  be  void  for  the  uncertainty.  Dav.  45. 
2  Ro,  Abr.  196.  F.  1. ;  a  fortiori  then  shall  the  present  grant  be 
void  for  contradiction.  Lord  Ch.  B.  Comjfns  in  his  Digest  (a) 
mentions,  as  a  preliminary  to  all  grants,  *^  that  every  grant  by 
**  the  King  of  a  thing  which  he  may  grant,  where  he  is  apprised 
**  of  his  interest,  and  of  the  cauu  and  circumstances  of  the  grant, 
"  will  be  good."  But  here  the  King  was  not  apprised  of  the 
circumstances  of  the  grant,  as  far  as  respected  the  granting  of  a 
new  corporation. 

Lord  Ken  YON,  Ch.  J — ^The  general  question  which  arises 
on  this  special  verdict  is,  Whether  the  charter  of  Geo.  3.  was 
accepted?  In  arguing  which  some  things  are  clear;  when  a 
corporation  exists  capable  of  discharging  its  functions,  the  CroH^ 
cannot  obtrude  another  charter  upon  them:  they  may  either 
accept  or  reject  it.  In  arguing  one  part  of  the  case,  the  counsel 
for  the  relator  took  their  ground  on  the  convenience  of  the  case, 
inferiing  from  thence  that  the  law  would  coincide  with  it.  Now 
let  us  consider  what  is  the  convenience  of  the  case ;  and  in 
doing  so  I  do  not  confine  my  observations  to  Helleston  alone, 
but  they  are  applicable  to  corporations  in  general,  where  they 
have  conclusive  jurisdictions  from  the  rest  of  the  county.  Tbat 
the  magistracy  in  this  borough  had  ceased,  and  that  the  remain- 
ing corporators  could  not  exercise  those  functions  which  were 
intendMl  for  the  government  of  the  borough,  are  allowed  on 
all  hands.  «Then  it  cannot  be  supposed  that  it  must  depend  on 
the  whim  or  caprice  of  three  or  four  individuals,  or  perhaps  one, 
whether  there  should  be  any  magistracy  in  the  town  or  not; 
especially  too  in  direct  opposition  to  the  intentions  of  the  King 

(«)  C«m.  JD^.452.(a4.) 

who 
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^hOy  BB  pater  patria,  is  to  superintend  the  adoiinistration  of        1789. 

justice  throughout  the  country,  and  who  thought  it  necessary  to 

provide  by  his  charter  a  suBScient  number  of  magistrates  for  the  Jt^huS^ 
government  of  this  place  :  and  as  was  said  by  I^rd  Mamfield  Pasmork. 
(though  for  another  purpose)  in  the  case  of  the  mayor«  S^c.  of 
Colchester  against  Seaber  (a),  **  without  an  express  authority,  so 
strong  as  not  to  be  gotton  over,  we  ought  not  to  determine  a 
case  so  much  against  reason."  The  several  inconveniences,  which 
have  been  pointed  out,  namely,  that  the  corporation  lands  would 
revert  to  the  donor,  by  which  the  means  of  carrying  into  exe* 
cution  public  and  charitable  trusts  would  be  defeated,  and  that 
various  privileges  would  be  destroyed,  would,  if  true,  have  con- 
siderable weight.  But  the  great  difficulty  of  the  case  is  solved 
by  this ;  when  an  integral  part  of  a  corporation  is  gone,  with- 
out  whose  existence  the  functions  of  the  corporation  cannot 
be  exercised,  and  the  corporation  has  no  means  of  supplying 
that  integral  part,  the  corporation  is  dissolved  to  certain  purposes. 
This  appears  by  the  case  put  in  Rol,  Abr.  (fi)  of  the  corporation 
of  brothers  and  sisters :  This  passage  is  adopted  by  Lord  Ch.  B* 
Comyns  in  his  Digest  (c) ;  another  passage  equally  strong  is  there 
added ;  and  though  ha  mentions  no  authority  to  support  it,  yet  it 
roust  be  remembered  that  his  opinion  alone  is  of  great  autliority. 
But  it  does  not  follow  that,  because  the  corporation  is  dissolved  to 
a  certain  purpose,  the  King  cannot  renovate  it.  Corporations  are 
the  creatures  of  the  Crown  :  and  on  their  dissolution  their  frfin- 
chises  revert  to  the  Crown^  But  if  (he  King  choose  that  all  their 
rights  shall  be  revived,  it  is  competent  to  him  to  do  so,  either  with 
the  old  or  new  corporators;  and  thereby  no  person  is  injured,  nor 
is  any  rule  of  law  infringed.  And  by  the  new  charter  the  King  did 
not  consider  the  old  corporation  as  dissolved  io  all  purposes;  but 
he  granted  those  rights  to  a  new  set  of  men,  and  superadded  such 
other  powers  as  he  deemed  necessary.  It  has  been  said  that  in 
the  case  of  the  mayor,  ^c.  of  Colchester  v.  Seaber  it  was  de- 
termined that  the  old  corporation  was  not  irrecoverably  gone^ 
though  they  had  lost  their  magistrates ;  and  that  is  the  main 
ground  on  which  the  argument  for  the  relator  stands :  But  I 
think  it  is  all  re^oncileable  with  this  doiltrine.  Lord  Mansfield 
did  not  say  in  that  case  that  the  corpotation  could  act,  or  that  it 
it  wu  not  dissolved  to  some  purposes;  but  only  that  the  King 
might  renovate  it,  and  when  renovated  all  the.  former  rights 
would  revive  and  attach  on  the  new  corporation,  and  amongst 

(a)  3  BiffT.  1870.        (6)  1  Ri.  Abr.  514.  L.  1.        (•)  3  Cm.  Dig.  415. 

Vol.  III.  R  others 
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1769*        others  the  right  of  suing  on  the  bond' given  to  the  old  corpora- 
'   V  *io"-     But  it  M  said  ihat,  supposing  this  to  be  the  case,  the 

u^aiuat  King  M  as  deceived  m  his  grant,  and  that  the  grant  is  consequently 
Pasmoae.  ^Qjj^  gyj  I  jIjJi^Ij  Y\e  was  not.  The  recital  in  the  new  charter 
states  M  those  facts  from  whence  the  King's  right  arose, 
and  from  whence  he  drew  his  conclusion  in  point  of  law, 
that  the  corporation  was  in  danger  of  being  dissolved.  There 
is  no  doubt  but  that  was  the  case.  But  there  is  no  one 
fact  there  stated  to  the  King  which  was  not  true.  If  the 
King  be  called  upon  to  grant  some  part  of  his  estate,  and  the 
interest  which  he  has  in  it  is  greater  than  that  which  is  repre« 
sented  to  him,  he  is  then  deceived,  and  his  grant  is  void  :  But 
that  is  not  the  case  here.  The  old  corporation  was  in  danger 
of  being  dissolved,  and  no  relief  could  be  administered  without 
the  King's  interference;  his  act  was  necessary  to  revive  the  cor- 
poration. Then  it  is  said  that  the  new  charter  cannot  take 
eiFect,  because  the  King  has  not  used  it  in  words  of  grant,  but 
only  words  of  copfirmation.  This,  in  my  opinion,  reverts  to 
what  I  have  already  said.  To  some  purposes  it  was  dissolved; 
It  was  so,  if  the  King  did  not  choose  to  renovate  it.  But  be  did 
80  choose :  and  by  his  grant  (which  it  was  competent  to  him  to 
make)  be  gave  power  to  do  such  acts  as  were  necessary  for  the 
government  of  the  town.  Then  has  this  new  charter  been  ac- 
cepted or  not  ?  The  majority  of  the  grantees  are  stated  to  have 
accepted  it ;  and  the  refusal  by  a  few  of  the  body  was  cef tainly 
not  sufficient  to  repel  the  acceptance  of  the  rest.  Therefore 
judgment  must  be  given  for  the  defendant^  who  derives  his  title 
under  this  charter. 

Ash  HURST,  J. — Although  this  matter  has  in  the  argument 
branched  out  into  several  points,  the  principal  question  is  whe- 
ther at  the  time  of  granting  the  charter  the  present  King  had  a 
right  to  grant  it,  and  whether  from  any  thing  contained  in  the 
charter  it  is  inadequate  to  the  purpose  intended.  To  determine 
this  it  may  be  proper  to  consider  what  is  the  end  and  intention 
of  creating  corporations  aggregate  of  the  kind  now  under 
discussion.  The  principal  end  is  for  preserving  good  order  and 
government  within  the  limits  of  the  towns  in  which  they  are 
established :  they  are  not  merely  temporary  institutions,  but  are 
intended  to  have  perpetual  succession.  Therefore  they  must 
bave  the  means  of  preserving  that  succession  :  and  whenever  a 
corporation  is  so  far  reduced  by  accident  or  negligence  as  to  be 

inadequate 
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inadequate  to  the  purposes  of  government,  and  to  have  lost  the         1789. 
power  of  continuing  that  succession  from  the  want  of  any  in-         — 
tegral  part,  it  is  virtually  dead,  for  it  is  no  longer  capable  of      ^5^*^ 
answering   the  end  of  its   institution.     And,  as  it  was  ori-      Pasmore. 
ginally  created  for  the  public  good,  and  not  merely  with  a  view 
to    the   private  interest  of    individuals,   whenever  it  can   no 
longer  perform  those  functions  which  is  a  condition  incident  to 
its  incorporation,  the  Crown  ought  not,  for  the  sake  of  a  few 
individuals,  to  be  restrained  from  exercising  its  prerogative  in 
granting  a  new  constitution  for  the  benefit  of  the  inhabitants  of 
the  place,  whose  interest  the  Crown  had  in  view  in  the  original 
incorporation.    This  corporation  was  in  that  state  at  the  time  of  ^ 

the  new  charter;  it  could  not  continue  its  own  existence, 
nor  do  any  corporate  act ;  then  what  should  in  law  or  rea- 
son prevent  the  Crown  from  interposing  i  But  it  has  been  con- 
tended  that  the  old  corporation  was  not  dissolved,  because  some 
of  the  natural  members  were  in  existence ;  and  that  there  can- 
not be  two  corporations  ;it  one  time  in  the  same  place  with  co- 
extensive powers.  I  admit  the  latter  part  of  the  position  to  be 
true,  namely,  that  there  cannot  be  two  such  effective  corpora- 
tions in  the  same  place ;  for,  instead  of  good  order,  that  would 
only  be  productive  of  anarchy;  but  I  deny  the  former  position; 
for  I  say  when  the  old  corporation  was  reduced  to  such  a  state  as 
to  be  incapable  of  continuing  its  existence,  and  of  doing  any 
corporate  act,  it  was  extinct  as  a  body  corporate.  The  case 
cited  from  Rollers  Abridgement  is  express  to  that  effect ;  for  it  is 
there  laid  down,  that  if  a  corporation  consist  of  brothers  and 
sisters,  and  all  the  sisters  die,  the  corporation  is  dissolved.  If 
so,  it  must  follow  as  a  necessary  consequence  that  the  Crown 
has  a  right  to  interpose,  either  by  reviving  the  old  corporation,  or 
by  granting  a  new  charter.  Reason  is  strongly  in  favour  of  this 
determination ;  and  one  case  that  has  reason  to  support  it  ought 
to  weigh  against  many  that  are  destitute  of  that  foundation.  To 
what  end  should  the  Crown  be  restrained  ?  And  is  it  fit  that  the 
interested  views  of  a  few  individuals  should  preponderate  against 
the  general  good  of  the  whole  place  i — ^There  have  been  many 
instances  cited  at  the  bar,  where  very  able  Attornies  and  Soli- 
citors  General,  sometimes  assisted  by  Judges,  have  concurred  in 
advising  new  charters  where  the  same  circumstance  of  the  dissent 
of  some  of  the  old  corporation  has  occurred ;  abd  yet  such  char^ 
ters  have  been  acted  under  without  being  impeached.  And 
though  the  mere  opinion  of  an  Attorney  or  Solicitor  General 

R  2  ought 
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1789*        ought  not  to  be  cited,  yet  coupled  with  the  facti  it  may  have 

some  weight  as  shewing  the  general  sense  of  professional  men, 

ugainst  As  to  there  being  here  a  dissent  of  a  majority  of  the  old  members, 
Pasuoke.  I  lay  no  stress  upon  it ;  for  as  those  who  were  left  were  no  body 
corporate,  but  a  mere  collection  of  individuals,  the  vote  of  the 
majority  of  them  has  no  binding  force,  and  the  dissent  of  any 
one  might,  in  my  opinion,  have  as  much  eflfect.  As  to  the  con- 
trariety of  opinions  in  the  books  on  this  subject,  I  shall  not  at- 
tempt to  reconcile  them ;  but  we  ought  to  lean  to  that  side  which 
is  best  supported  by  reason.  Possibly  the  seeming  contrariety  may 
have  been  in  some  degree  occasioned  by  the  equivocal  use  of  the 
term  ''  dissolved."  As  far  as  concerns  the  power  of  the  Crown 
to  grant  a  new  charter^  I  think  the  corporation  was  dissolved.  As 
•  to  some  particular  purposes  which  do  not  relate  to  the  powers 

of  government,  but  to  personal  privileges  which  are  annexed  to 
the  persons  of  the  remaining  individuals,  such  as  rights  of  com- 
mon, 8^c.  it  may  be  said  not  to  be  dissolved,  at  least  till  the  Crown 
interposes :  for  as  a  particular  interest  may  subsist  after  the  term 
or  estate  but  of  which  it  is  carved  is  merged  or  extinct,  so  it  may 
possibly  be  in  respect  to  some  of  the  individuals  of  a  corporation, 
after  the  corporate  body  is  dissolved.  But^were  this  otherwise,  it 
would  be  no  reason  against  the  Crown's  interposing  in  granting 
a  new  charter ;  for  it  is  not  fit  that  the  private  interest  of  indi- 
viduals should  stand  in  the  way  of  the  interest  of  the  community. 
Here  the  members  of  the  old  body  have  no  injury  or  injustice  to 
complain  of,  for  they  are  all  included  in  the  new  charter  of 
incorporation  ;  and  if  any  of  them  do  not  become  mem- 
bers of  the  new  incorporation,  but  refuse  to  accept,  it  is  their 
own  fault.  But  at  any  rate,  whether  they  refuse  or  accept, 
it  does  not  affect  the  right  of  the  Crown.  Then  it  was 
argued  that  admitting  the  old  corporation  to  be  in  a  state  to  be 
dissolved,  that  could  not  be  effected  without  a  scire  facias  to 
repeal  the  former  grant,  or  a  judgment  on  a  quo  warranto.  But 
I  think  those  modes  are  only  necessary  to  be  pursued  in  the  fol* 
lowing  cases.  A  scire  facias  is  proper  where  there  is  a  legal  exist- 
ing body,  capable  of  acting,  but  who  have  been  guilty  of  an  abuse 
of  the  power  entrusted  to  them :  for  as  a  delinquency  is  imputed 
to  them,  they  ought  not  to  be  condemned  unheard ;  but  that 
does  not  apply  to  the  case  of  a  non-existing  body.  And  a  quo 
warranto  is  necessary  where  there  is  a  body  corporate  de  facto, 
who  take  upon  themselves  to  act  as  a  body  corporate,  but  from 
some  defect  ia  their  constitution^  they  cannot  legally  exercise 

the 
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the  powers  they  a/Tect  to  use.     But  where  there  is  no  corporate         17S9« 

body  in  existence  in  law  or  in  fact,  it  would  be  an  absurdity  to         

proceed  by  either  of  those  modes,  neither  would  it  be  of  any  use.     ^^^J^' 
For  if  the  fact  be  that  a  corporation  is  so  reduced  that  it  cannot     Pasmorb. 
act  as  a  body  corpocate,  it  is  fit  the  Crown  should  interpose :  if  it 
be  not,  then  any  new  charter  granted  upon  thAt  idea  would  be 
void,  as  the  Crown  would  be  deceived  in  its  grant.    Then  it  was 
contended  that  even  allowing  the  old  corporation  to  have  been 
dissolved,  the  new  charter  was  void,  because  the  King  was  deceiv- 
ed in  his  grant ;  for  that  the  recital  proceeds  on  the  idea  that 
there  was  then  a  corporation  existing  in  the  town  ;  and  that  the 
words  used  are  merely  words  of  confirmation,  and  not  of  grant. 
But  I  think  the  Crown  was  not  deceived ;  for  it  may  possibly  be 
said  not  to  be  dissolved,  quoad  the  individuals,  for  particular 
purposes,  though  it  is  so  quoad  the  corporate  body.    It  may 
plainly  be  collected  that  the  Crown  was  sufficiently  apprised  of 
the  state  of  the  borough.     And  it  appears  to  me  that  there  are 
sufficient  woids  used  to  pass  all  the  rights  of  the  old  corporation. 
BuLLER,  J. — ^The  question    referred    by  the  jury   for  the 
opinion  of  this  Court,  is,  vvhether  the  letters  patent  of  the  pre- 
sent King  were  or  were  not  duly  accepted  by  the   persons   to 
whom  they  were  granted.     Now  it  is  found  by  the  verdict  that 
a  majority  of  them  did  accept :   but  the  argument  adduced  at 
the  bar  go^s  beyond  what  the  issue  seems  to  import.     How- 
ever to  pursue  it ;  the  first  question  made  is,  \%  hether  the  old 
corporation  was  dissolved.     And  I  am  of  opinion  that,  when- 
ever a  corporation  is  reduced  to  such  a  state  as  to  be  incapable 
of  acting  or  continuing  itself,  it  is  dissolved,    llie  counsel  for 
the  prosecutor  contended  that,  if  this  position  were  right,  it 
would  extend  to  the  case  of  a  mayor  dying  in  the  middle  of  the 
year :  but  it  would  not,  provided  the^  corporation  have  a  power 
of  electing  a  new  mayor  and  continuing  itself.    This  point  has 
been  very  much  discussed  in  parliament  as  well  as  in  Westminster* 
Hall.    And  great  weight  is  due  to  the  Tiverton  case ;   not  so 
much  on  account  of  the  opinions  which  were  given  by  the  Crown 
lawyers  as  of  the  consequences  of  them.    That  case  arose  in  the 
1 J  Geo.  1.   The  Attorney  and  Solicitor  General  were  of  opinion 
that   the  corporation   was  dissolved.     Among  Mr.  J.  Clive's 
manuscripts,  which  are  a  collection  of  cases  by  several  judges, 
this  case  of  Tiverton  is  mentioned ;  and  it  says,  *^  On  the  mayor's 
absenting  himself,  and  no  election  made  on  the  charter  day,  it 
was  the  opinion  of  the  Attorney  and  Solicitor  General,  and  seemed 

R  3  to 
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1789*  to  be  the  general  opinion,  that  the  corporation  was  dissolved. 
— "^  And  accordingly  upon  application  to  the  King  a  new  charter  was 
ngaimi  granted.  Note,  A  bill  passed  in  parliament  this  sessions  to  pre- 
Pa&more.  vent  corporations  from  being  dissolved  by  the  mayor,  ^c.  ab« 
senting  themselves  on  the  day  of  election  :  And  when  this  bill 
was  read  in  the  House  of  Commons,  Mr.  Jefferys^nd  Mr.  West 
upon  the  debate  were  of  opinion  that  corporations  could  not 
be  dissolved  by  such  an  act  of  the  mayor ;  and  there  were  seve- 
ral lawyers  of  the  same  opinion.  Sed  quare.'^  So  that  there  is 
no  doubt  from  the  beginning  of  the  note,  and  the  quart  which 
is  added  to  the  latter  part  of  it,  what  was  considered  as  (he  best 
opinion  at  that  time.  We  have  also  one  opinion  in  the  books, 
which  is  entitled  to  great  deference,  that  of  Lord  Macclesfield^ 
who  uniformly  held  that  on  such  an  event  the  corporation  was 
dissolved ;  first  in  the  Banbury f  and  afterwards  in  the  Bedford, 
and  other  cases.  And  1  do  not  know  how  to  reason  on  this 
point  better  than  in  the  manner  urged  by  ^one  of  the  relator's 
counsel^  who  considered  the  grant  of  incorporation  to  be  a  com- 
pact between  the  Crown  and  a  certain  number  of  the  subjects, 
the  latter  of  whom  undertake,  in  consideration  of  the  privileges 
which  are  bestowed,  to  exert  themselves  for  the  good  government 
of  the  place.  Now  ifthose  persons  have  so  far  violated  their  trust 
by  negligence  or  misconduct  that  they  are  no  longer  capable  of 
governing  the  place,  there  is  an  end  of  the  compact.  The  ground 
of  the  charter  was  the  government  of  the  place ;  and  when  that 
cannot  be  carried  on,  I  see  no  reason  why  tiie  Crown  cannot  grant 
another  charter  to  a  different  set  of  persons.  It  is  true  that  two 
corporations  cannot  exist  at  the  same  time  and  in  the  same  place 
with  similar  powers.  But,  the  former  corporation  being  gone, 
the  King  may  grant  a  new  charter  as  if  no  former  one  had  sub- 
sisted. 1  do  not  think  that  the  case  of  the  Mayor,  S^c,  of  Col' 
Chester  v.  Seaber  bears  on  this.  There  a  new  charter  had  been 
granted,  and  the  only  questiop  under  the  consideration  of  the 
court  was  as  to  the  effect  of  that  charter  on  the  debts  due  to  the 
old  corporation.  The  court  proceeded  on  the  idea  that  the 
Crown  might  revive  the  old  rights  by  a  new  grant ;  and  if  their 
opinion  went  on  the  ground  of  restoration,  it  cannot  apply  to 
this  case,  where  the  old  corporation  was  extinguished  and  no 
charter  of  restoration  had  been  granted  to  them.  It  waa  there 
thrown  out  that  the  old  corporation  would  not  lose  their  rifj^ts  of 
common  and  certain  other  rights.  With  r^ard  to  the  rights  of 
common,  it  was  probably  taken  by  liord  Man^ieldttom  a  case  in 

Lord 
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hofd  Raymond  (a),  ivhere  Lord  Holt  is  «uppo8ed  to  have  given  1789. 
such  an  opinioa.  JSut  do  authority  is  there  cited  for  it.  But  if  „„  ^ 
such  a  right  were  claimed,  let  us  consider  now  it  could  be  sup-  ^a^uimt 
ported.  If  it  were  granted  to  them  as  a  corporation,  the  persons 
claiming  it  must  shew  that  there  b  a  corporation  in  existence. 
And  if  they  claim  by  prescription,  they  must  set  it  up  in  the  name 
of  the  old  corporation ;  but  it  cannot  be  set  up  in  the  names  of 
persons  who  do  not  exist.  I  doubt  whether  there  is  nut  a  mis- 
lake  in  VI  hat  is  supposed  to  have  been  said  by  Lord  HoU;  for  he 
refers  to  a  case  in  Saunders{b)f  which  does  not  prove  the  position. 
There  the  corporation  was  in  eiistence,  and  the  rights  were  pre- 
scribed for  in  the  corporate  name  ;  that  case  therefore  can  only 
apply  where  the  corporation  is  in  existence.  Another  case  there 
mentioned  is  that  of  the  corporation  of  Scarborough,  wheie  it 
was  said  that  debts  due  to  the  first  corporation  remained,  not- 
withstanding a  change  of  name.  Of  that  no  doubt  can  be  en- 
tertained; for  if  the  King  intended  to  give  rights  to  the  new  cor- 
poration which  were  enjoyed  by  the  old  one,  it  was  undoubtedly 
competent  to  him  to  do  so.  And  this  is  the  amount  of  what  I 
suppose  the  Court  intended  to  decide  in  the  Colchester  case. 

Then,  if  the  old  corporation  were  dissolved,  it  remains  to  be 
considered  whether  the  present  King  was  deceived  in  his  grant. 
One  argument  urged  was,  that  the  Crown  could  not  grant  to  any 
but  the  members  of  the  old  corporation :  but  1  by  no  means  ac- 
cede to  that;  for  if  the  old  corporation  were  gone,  it  was  either 
competent  to  the  Crown  to  grant  a  new  charter  to  the  remain* 
iog  members  in  conjunction  with  other?,  or  to  others  alone : 
aiid  when  the  old  corporation  was  gone,  the  remaining  members 
had  no  claim  on  the  justice,  whalever  they  might  have  on  the 
discretion,  of  the  Crown.  Neither  is  there  any  foundation  for 
saying  that  the  King  was  deceived  from  what  b  stated  in  the 
new  charter.  It  begins  with  stating  the  petition  of  the  inha- 
bitants, which  alleges  that  several  of  the  members  were  dead, 
that  judgmenU  of  ouster  had  been  obtained  against  others,  and 
that  the  remaining  members  were  incapable  oi  continuing  the 
corpoiation,  or  of  doing  any  corporate  act:  now  these  facts  were 
all  true.  If  so,  it  was  competent  to  the  King,  to  give  them  a 
new  charter  of  incorporation,  without  weighing  very  nicely 
whether  they  could  be  said  to  be  actually  dissolved,  or  only  in 
danger  of  being  so :  and  this  is  a  grant  of  incorporation.     But 

(«)  i  Lord  Rflym.  953.  W 1 S^^'  ^' 
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1789.        it  18  objected  tbat  the  word  "grant"  is  not  mentioned  in  the 

clause  which  gives  the  lands :  1  do  not  think  it  necessary  to  ei- 

QgniMi^  amine  whether  that  clause  would  or  would  not  be  available : 
Vasmors,  but  it  is  found  by  the  verdict  tiiat  Helleston  is  a  corporation  by 
prescription ;  and  if  so,  perhaps  that  clause  would  be  sufficient 
to  restore  the  ancient  rights.  But  however  that  might  be,  it 
M*as  evidently  the  intention  of  the  Crown  to  incorporate  the  in- 
habitants and  burgesses,  and  to  give  them  new  powers.  There- 
fore 1  am  of  opinion  that  the  King  cannot  be  said  to  have  been 
deceived  in  his  grant. 

Grose,  J. — Although  this  case  has  been  already  so  fully  dis- 
cussed on  the  Bench,  yet  as  it  is  of  great  importance,  I  will  state 
the  grounds  of  my  opinion.  -  The  question  reserved  for   the 
opinion  of  the  Court  is,  Whether  the  charter  o(  the  present 
King  was  duly  accepted  by  the  persons  to  whom  it  was  directed? 
It  has  been  contended  that  it  was  not,  because  it  was  not  ac- 
cepted by  a  majority  of  the  remnant  of  the  old  corporation ; 
while  on  the  other  hand  it  is  said  that  the  old  corporation  was 
.  dissolved,  and  that  the  consent  of  the  remaining  corporators  was 
unnecessary.     This  makes  the  first  and  the  principal  question  in 
the  case,  Whether  or  not  the  old  corporation  was  so  dissolved  as 
that  the  Crown  could  grant  the  new  charter  without  the  consent 
of  the  remainder  of  the  old  corporation  ?  The  next  question  is. 
Whether  or  not  the  new  charter  is  void  in  law,  on  the  ground 
that  the  King  was  deceived  ?  As  to  the  first ;  let  us  consider  the 
principles   on  which  corporations  are  created,   before  we  go 
on  the  precedents  which  have  been  adjudged  on  this  subject. 
"J'he  end  of  every  corporation  is  the  good  government  of  that 
place  over   which   its  power  extends  ;    corporations  are   un- 
doubtedly mete  creatures  of  the  Crown ;  they  exist  only  by  the 
bounty  of  the  Crown ;  for  they  must  exist  either  by  charter,  or 
prescription,  which  supposes  a  charter.    Now,  in  point  of  good 
seube,  when  the  purposes  for  which  a  corporation  was  created 
can  no  longer  be  answered,  there  is  no  reason  why  it  should  not 
be  considered  to  be  so  far  dissolved  as  that  the  Crown  may 
raise  there  a  new  corporation,  or  revive  the  old  one  by  conti- 
nuing the  members,  and  adding  new  officers.    This  principle 
18  founded  on  good  sense,  and  is  not  in  want  of  cases  to  support 
it.    The  case  cited  from  Rollers  Abridgement  is  strong  to  this 
effect ;  for  Rolle  puts  the  case  under  this  head,  ''  what  dissolves 
p  corporation."    He  therefore  undoubtedly  considered  that  the 

instant 
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instant  an  integral  part  of  tbe  corporation  was  gone,  without        1789* 


The  Kino 


any  power  left  to  continue  itself,  the  corporation  was  dissolved; 
thoaghy  as  I  shall  shew  presently,  the  King  might  continue  it  if  be  ^^J^* 
pleased.  The  next  case  cited  is  that  of  the  King  v.  the  Mayor,  Pasmohe. 
8fc.  of  Colchester,  where  Lord  Mansfield  considered  the  corpo- 
ration to  be  dissolved  by  the  loss  of  an  integral  part,  and  yet  some 
of  the  individuals  of  the  corporation  were  in  existence.  So, 
in  the  Banburj/  case.  Lord  Macclesfield  said  that  if  the  mayor 
died  in  the  middle  of  the  year,  and  there  was  no  power  to  elect 
another  before  the  end  of  the  year,  the  corporation  wss  dissolved. 
Then  followed  the  Tregony  case :  and  it  is  material  to  consider 
what  happened  upon  thst ;  about  a  year  afterwards,  the  statute 
11  Geo.  1.  c.  4.  was  passed,  which  says  that  if  the  mayor  or 
other  chief  officer  be  elected  on  the  charter  day,  the  corporation 
shall  not  thereby  be  taken  to  be  dissolved.  It  is  clear  therefore  that 
tbe  persons  who  brought  that  bill  into  parliament  had  no  doubt 
but  that  a  corporation  was  dissolved  by  the  loss  of  an  integral  part, 
if  tbe^  King  chose  that  it  should  be  so.  So  that  the  corporation 
of  Helleston  was  dissolved,  and  could  only  be  revived  by  the  boiltity  « 
of  the  Crown.  In  answer  to  these  authorities,  the  case  of  the 
Mayor y  6fc»  of  Colchester  v.  Seaber  is  brought  forward.  1  have 
attentively  considered  that  case ;  and  it  appears  to  me  that  the 
true  question  there  was,  whether  the  new  diarter  did  not  so  far 
revive  the  rights  of  the  old  corporation  as  to  give  power  to  the 
new  corporation  to  sue  for  them.  The  Court  thought  that  it 
did ;  and  if  it  were  otherwise,  the  consequences  would  be  fatal 
to  almost  all  the  corporations  in  the  kingdom ;  for  there  is  hardly 
any  which  have  not  at  some  time  or  other  been  dissolved  in  that 
point  of  view ;  and  all  those  would  lose  their  prescriptions.  The 
Court  indeed  did  seem  to  think  in  that  case  that  the  corporation 
was  not  dissolved  to  any  purpose ;  but,  on  looking  into  the  cases 
there  cited  and  relied  on,  they  will  not  be  found  to  warrant  that 
general  proposition.  Therefore  I  cannot  but  think  that  the  pro- 
position, that  this  corporation  was  dissolved,  is  true. 

Then  the  next  question  is.  Whether  or  not  the  King  was  de- 
ceived in  his  grant  ?  I  do  not  know  how  I  can  better  state  the 
law  on  this  subject  than  by  referring  to  the  Earl  of  Rutland's 
case  (a),  and  12.  v.  Kefnp(b);  if  the  King  be  deceived  by  the 
suggestion  of  the  grantee,  there  the  ^rant  is  void :  but  if  the 
facts  suggested  by  the  grantee  be  true,  though  the  King  be  mis- 
taken in  his  inference  of  the  law,  the  grant  shall  not  be  avoided. 

(«)  8  ilep.  55.  W  12  ilfiMf.  78. 
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Now  in  this  cas^  the  facts  stated  by  the  petitioners  are  accu- 
rately true ;  by  which  facts  it  appears  that  the  corporation  was 
dissolved.  And  though  the  King  might  be  mistaken  in  his  con« 
elusion  of  law,  that  would  not  avoid  the  grant.  And  I  am  also 
of  opinion  that  the  aaswer  given  by  my  brother  Bulkr  as  to  tbe 
words  of  confirmation,  is  a  gdod  one.  Therefore  this  charter 
cannot  be  considered  as  void. 

Judgment  for  the  defendant. 


Satwrdity, 
Minf9t/u 

A  hiring  three 
days  after  M- 
chmelmoBf  till 
tlie  MtehaelmoB 
foUowiDg  in 
leap-year,  to- 
getlier  with  a 
service  till  the 
day  after  Mi- 
dmelmag  day, 
making  365 
days,  will  not 
give  a  settle- 
ment. 


The  King  as^ainst  The  Inhabitants  of  Ackley. 

THE  pauper  being  unmarried,  on  Saturday^  ISth  October 
J787|  being  three  days  after  old  Michaelmas  day,  which  hap- 
pened on  a  Wednesday y  was  hired  to  T.  Clarke  of  Ackley ^  in  the 
county  of  Oxford,  to  serve  him  until  the  next  Michaelmas*  H  e  ac« 
cordingly  went  into  such  servicci  and  continued  therein  till  Satur-- 
day  the  1 1th  of  October  1788,  being  the  day  after  old  Michaelmas 
day,  which  (it  being  leap-year)  happened  on  a  Friday f  and  was 
paid  bis  wages  and  went  away.  As  this  was  a  service  of  365  days, 
the  Court  of  Sessions  thought  it  gained  him  a  settlement  in 
Ackley f  and  confirmed  the  order  of  removal,  by  which  he  and 
his  wife  were  removed  from  Bicester  Market  End  to  Ackley, 

fVoodeson,  in  support  of  the  ortler  of  Sessions,  contended  that, 
as  the  terms  of  the  contract  itself  were  ambiguous,  since  the  hiring 
until  the  next  AfjcAae/fnas  meant  till  that  time  of  the  year,  it 
might  be  explained  by  the  subsequent  acts  of  the  parties :  then,  as 
the  pauper  continued  in  service  for  365  days,  it  was  sufllicient  to 
give  him  a  settlement.  But  even  if  the  contract  were  confined  to 
Michaelmas  day,  as  the  word  "  until"  has  been  held  to  be  inclu- 
sive of  the  day,  he  was  then  hired  for  and  served  a  legal  year, 
which  consists  of  13  lunar  months,  or  fifty-two  weeks.     But 

The  Court  were  clearly  of  opinion  that  here  was  no  hiring  for 
a  year:  it  is  stated  that  the  pauper,  three  days  after  Michaelmas, 
contracted  to  serve  till  the  Michaelmas  following;  this  was  there- 
fore a  hiring  for  two  days  short  of  a  year.  And  though  this 
Court  has  been  extremely  indulgent  in  determining  that  services, 
which  have  been  in  point  of  fact  less  than  a  year,  shall  be  suffi- 
cient to  confer  a  settlement,  as  where  tbe  pauper  has  been  absent 
with  leave,  ifc.  yet  they  have  been  always  strict  in  regard  to  the 
contract  of  hiring. 

Order  of  Sessions  reversed. 
Williams  was  to  have  argued  on  the  other  side. 
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1789. 
The  King  agabist  The  Inhabitants  of  Ufton.         staurday, 

May  9th! 

TWO  Justices  removed  John  Hemeood^  his  wife,  and  three  A  conveyance 
children,  from  Vfion,  Berks,  to  Mortimer,  Southampton:  .o'^Ws^soMn 
and  the  Sessions,  on  appeal ,  discharged  the  order  of  removaly  consideration 
subject  to  the  opinion  of  this  Court  on  the  following  case :  and^cction^ 

John  Henwood,  the  pauper,  originally  settled  at  Ufton,  came  ^nd  of  lOl.  is 
to  reside  with  his  father  J<Jin  Henwood,  about  £3  years  ago,  ^tUn^tbestat. 
on  a  cottage  and  premises  at  Mortimer,  Hants,  which  his  father  tP'^'  ^''^\ 
had  occupied  several  years.     By  indenture  or  deed  of  feoffment  merly  settled  at 

datecl  10th  October  1766,   with  livery  of  seisin  endorsed,  and  -<.  while  living 
J  1  J     •  ...  A  t   «  I      ^  on  his  own  cs- 

duly  executed,  in  consideration  of  natural  love  and  affection,  tate  at  a,  re- 

and  of  10/.  to  him  paid  by  the  paoper,  John  Henwood  the  fa-  ^jefrom  !J!^ 
ther  granted,  enfeoffed,  and  confirmed,  the  said  cottage,  S^c.  to  the  certificate 
the  pauper  in  fee.    About  three  years  and  a  quarter  afterwards,  ^  j,^  m^- 
the  pauper  obtained  from  the  parish  of  Ufton  a  certificate  dated  quent  rcsi- 
Isi  January  1770,  duly  signed,  certified,  and  allowed,  acknow-  estate  at  b? 
ledging  that  be  and  his  wife  and  family  were  inhabitants  legally 
settled  in  Ufton.  And  the  pauper  afterwards  occasionally  received 
relief  from  Ufton  during  his  residence  in  the  cottage  at  Mortimer. 
The  father  of  the  pauper  lived  with  the  pauper  upon  the  premises 
till  his  death,    which  happened   about  eight  years  ago.     The 
pauper  was  his  eldest  son  and  heir  at  law,  and  contintied  to  reside 
upon  the  premises  until  the  year  1 788.  The  pauper,  by  lease  and 
release  dated  lith  and  l6th  February  1788,  conveyed  the  aame 
premises  to  John  Stert  for  50/. ;  which  sum  appeared  upon  evi- 
dence to  be  a  satisfaction  for  a  debt  due  for  necessaries  provided 
by  Stert  for  the  pauper  and  his  family,  and   for  money  lent. 
The  pauper  being  afterwards  turned  out  of  possession  by  Stert, 
to  whom  after  the  sale  he  had  become  a  tenant,  returned  to 
Ufton,  and  was  removed  to  Mortimer. 

Lane,  in  support  of  the  order  of  Sessions,  contended  that  this 
was  a  pecuniary  purchase  within  the  statute  9  Geo.  1.  c.  7.  and 
being  for  less  than  30/.  conferred  no  settlement.  No  case  has 
yet  been  determined  to  be  taken  out  of  the  statute  where  money 
passed  as  part  of  the  consideration.  If  the  conveyance  bad  been 
made  in  consideration  of  the  money  alone,  there  could  have  been 
no  doubt.  Then  the  addition  of  the  words  **  natural  love  and 
affection"  cannot  vary  the  case,  because  they  are  as  much 
words  of  course  in  a  conveyance  from  a  father  to  a  son  as  the 

supposed 
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1789*  supposed  consideration  of  5s.  is  executing  conveyances  to  trus* 
~  tees.  The  cases  hitherto  determined  on  this  head  of  settlement 
c^atiut  I^^  ^^  ^^^  ^PP'y-  I^  ^^^^  ^^^  merely  been  a  conveyance  from  one 
The  luhabi-  pg^t  of  a  family  to  another,  without  any  other  real  consideration 
Uftok.  than  natural  love  and  affection,  as  in  Rex  v.  Marwood{a),  Rex  v. 
Ingleton  (b),  and  Rex  v.  Aston  Underhill  (c),  it  would  not  have 
been  a  purchase  within  the  statute :  but  it  has  never  been  held 
that  a  purchase  for  a  mixed  consideration  is  not  within  it ;  and 
this  seems  clearly  to  fall  within  the  mischief  intended  to  be  re- 
medied by  the  statute.  But  though  the  Court  should  think 
otherwise  on  that  part  of  the  case,  yet  the  certificate  granted  by 
Ufton,  estops  them  from  saying  that  the  pauper  was  not  legally 
*  settled  there.  A  certificate  is  conclusive  on  the  parish  granting 
it.  In  Honiton  v.  St.  Mary  Ax€{d)  it  was  said,  that  before  the 
statute  a  certificate  was  only  evidence  of  a  private  undertaking 
between  the  parishes  in  the  nature  of  a  contract,  but  that  now 
it  is  a  solemn  acknowledgment  like  the  cognizance  of  a  fine. 
And  in  this  case  the  pauper  actually  received  relief  several  times 
since  the  purchase  in  Mortimer. 

Bower  and  M tiles  on  the  other  side  were  stopped  by  the 
Court. 

Lord  Kbnyon,  Cb.  J. — There  is  nothing  in  either  of  the 
points  made  at  the  bar ;  the  first  of  which  has  been  settled  these 
forty  years,  and  the  other  near  a  century  past  (e).  In  Rex  v. 
Marwood  (f)  it  was  contended,  that  purchase  under  the  9  Geo^  I : 
e.  ?•  was  to  be  understood  as  contradistinguished  from  descent; 
as  in  a  former  case  (g)  upon  the  subject.  But  the  Court  ex- 
ploded that  idea  ;  and  said  that. the  Legislature  only  intended  to 
prevent  persons,  who  made  small  purchases  for  pecuniary  con- 
siderations, from  gaining  a  settlement ;  but  that  donations  from 
a  father  to  his  child  did  not  come  within  the  statute.  Now  in 
this  case  we  are  bound  to  take  notice  that  this  conveyance  was 
in  consideration  of  natural  hve  and  affection  as  well  as  10/.  And 
we  cannot  suppose  that  10/.  was  the  real  value  of  the  estate,  for 
there  are  circumstances  in  the  case  to  shew  -the  contrary  :  the 
case  itself  states  that  it  was  afterwards  sold  for  50/.  Perhaps 
the  K)/.  was  taken,*  because  the  fiither  had  some  other  child, 
upon  whom  he  wished  to  bestow  something  arising  out  of  this 


(a)  Burr.  S.  C.  386,  (b)  lb,  360.  (c)  E.  24  Geo.  3. 

id)  ft  SaUc.  535.  (e)  FoU  S57.  (/)  Burr.  S.  C.  386. 

(g)  R,  V.  SaMd^ewwtk,  Bwr.  S.  C.  56. 


estate. 
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estate,  and  he  took  this  mode  of  doing  it.    This,  being  a  dona-         1789* 
tion  from  a  father  to  a  son,  is  clearly  not  a  purchase  within  the 
9  Geo.  1.  c,  7*9  notwithstanding  part  of  the  consideration  was  in 


The  King 


money.     On  the  other  point,  not  the  smallest  doubt  can  be  en-     The  lababU 
tertained :  for  though  the  certificate  was  conclusive  at  the  time,       Ufton. 
it  was  afterwards  done  away  by  the  pauper's  residence  on  his 
own  property  at  Mortimer, 

AsuHUBST,  J.  and  Buller,  J.  (a)  assenting. 

Order  of  Sessions  reversed, 
(a)  Aba.  Groae^  J. 


Wood  against  Webb.  Zt^tS^' 

IN  the  case  of  Rex  v.  The  Sheriff  of  Middlesex  (a),  it  was  held  Motions  sod 
that  a  motion  for  an  attachment  in  the  course  of  a  civil  suit  JjJ^^J^^'in 
ought  to  go  on  the  Crown  side  of  the  Court,  and  the  affidavits  civil saits  are 
intitled,  "The  King  against  the  party  to  be  attached:*'  but  af-  ^Td^^^e*^ 
terwards,  on  inquiring  of  the  officers  of  the  Court,  the  practice  (5)  the  Court  untn 
was  found  to  be  otherwise.    And  an  objection  being  made  in  this  nilntl^ianie, 
case  on  the  autbority  of  Rex  v.  The  Sheriff  of  Middlesex,  and  are  to  be 

The  Court  declared  the  rule  to  be  that  tiH  the  attachment  issues  the  names  of 

every  tiling  must  pass  on  the  civil  side  of  the  Court :  and  ajier-  **>«  parties.  As 
J         fu     i".  -J   /  X  .*  -^  soon  as  the  at- 

tcards  on  the  Crown  side(c).  tachments  is- 

sue, the  pro- 
ceedings are  on  the  Crown  side,  and  from  that  time  the  King  is  to  be  named  as  the  prosecutor. 
(fl>  jinte,  133.  [7  T.  R.  439.] 

(6)  The  following  are  some  of  the  many  instances  of  nuftiotufor  attiukmewtB 
being  on  the  dvti  side ;  Wesionv.Green.  FwUer  9nd  9aotheT  y,  BeMiier.  RyUy 
and  another  v.  BuUmg,    Goodrighi  dem.  Hnyufood  ▼.  JVaubluawte*    Savttge  v.  ' 
Perry  and  another:  Ulin  Uil  9  Geo, S.B.R, 

(c)  Vid,  R,  V.  Harriton  and  others,  Post,  6  vol.  00.  where  it  was  held  that  affi- 
davits produced  on  shewing  caose  against  a  rule  for  crimusal  infonnation  need 
not  be  intitled. 

Ball  against  Herbert.  ju^^^S' 

TRESPASS  for  breaking  and  entering  the  plaintiff's  close.  The  public  are 
being  part  of  an  artificial  bank  adjoining  to  the  river  Ouze,  "omSlTntat  to 
at  Wiggenhall  in  Norfolk,  and  treading  down  the  grass  with  men  tow  on  the 
and  with  horses,  and  fixing  lines,  ^c.  to  certain  barges  and  draw-  eS?  wiTigable 
ing  and  towing  those  barges.  "^^v* 

Plea,  that  the  port  of  King's  Lynn  in  the  said  county  hath  ^^  w.si3.] 
been  immemorially  a  common  and  public  port  for  all  tlie  King's  //7vt  </  "^  ^^ 
subjects;  and  that  the  river  Ouze  hath  been  immemorially  a  public  ^>v  ^''''j^  - 
King's  highway  and  navigable  river,  where  the  tide  flows  and  Clf^^  ^irrJv 

reflows,  /2  C4  ^^J  < 


Ball 


S54  CASES  IN  EASTER  TERM 

1789*        reflowsy  leading  between  the  port  of  King's  Lynn  and  the  viU 
lage  of  Stow  in  the  same  county,  to  wit,  at  fViggenhallf   for 
boats,   barges,   and  lighters,  Sfc,   at  all  times  of  the  year,  S^c, 
Hkrbbrt*     That  the  close  in  which,  Sfc.    hath    been  immemorial ly  part 
of  the  banks  of  and  adjoining  the  said  highway  and  navigable 
river.     That  the  defendant  at  the  time  wh^n,^r.  was  possessed 
of  the  several  boat4»,  barges,  and  ligkters,  m  the  declaration  men- 
tioned, which  were  laden  with  goods  and  merchandizes,  sind 
passing  up  and  down  the  said  highway  and  navigable  river,  and 
going  to  and  from  the  said  port  of  King's  Lynn ;  by  reason 
whereof,  6^c.  he  entered  with  his  said  horses,  ^c.  and  drew  and 
lowed  his  said  boats,  i^c.  as  stated  in  the  declaration. 
To  this  there  was  a  general  demurrer,  and  joinder. 
Graham  for  the  plaintiff.     The  general  question  is,  Whether 
at  common  law,  the  public  have  a  right  to  tow  vessels  on  the 
banks  of  dther  side  of  a  navigable  river  ?    If  any  such  right 
existed,  its  importance  would  certainly  have  caused  it  to  have 
been  treated  of  in  some  of  our  law-books  under  a  specific 
head,  and  the  right  itself  would  have  been  defined  with  preci- 
sion ;  but  no  such  head  of  Taw  is  to  be  found.    Neither  can  the 
extent  of  tiiis  right  be  any  where  traced ;  and  whether  it  ex- 
tends to  both  sides  or  only  to  one,  whether  to  horses  as  well  as 
men,  and  what  number  of  horses,  or  who  is  bound  to  keep  the 
banks  in  repair,  the  books  are  altogether  silent.     In  the  case  of 
highways  in  general,  to  which  the  claim  in  question  bears  the 
greatest  analogy,  all  matters  of  this  sort  are  clearly  ascertained, 
and  are  set  forth  in  pleading  by  the  party  claiming  a  right  of 
way.    The  question,  however,  is  not  entirely  new  in  point  of 
fact;  for  it  arose  in  respect  of  this  very  river,  and  was  discussed 
in  the  year  1747,  before  Lord  Ch.  J.  Willes^  in  the  case  of  Fer- 
non  V.  Prior,     This  was  an  action  of  trespass  like  the  present, 
against  one  of  the  navigators  of  the  river,  by  the  owner  of  the 
adjoining  land  for  towing  upon  the  banks.    The  defendant  jus- 
tified under  a  custom  to  tow  with  horses,  which  was  negatived 
by  the  verdict.     Now  though  that  case  so  far  differed  from  the 
present,  that  the  issue  was  taken  on  a  custom,  yet  several  dicta 
were  mentioned  by  the  defendant's  counsel  at  the  trial  in  support 
of  the   common  law   right   now  claimed,    which  were  over- 
ruled by  Lord  Ch.  J.  JVilles,  who  delivered  it  as  his  opinion 
that  no  such  right  could  be  maintained.     It  appears  too  in 
that  (Case  that  Serjeant  Prime  drew  the  plea :  now  it  is  plain 
that,  if  he  had  entertained  any  idea  that  such  a  right  existed  at 

common 
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common  law,  he  woulc^  not  have  run  the  risk  of  pleading  a         1789^ 


Bakl 


custom  which  might  not  be  supported  by  the  evidence.  In  con- 
sequence of  tills  determination,  the  proprietors  of  the  barges 
applied  to  parliament  in  the  next  year  for  an  act  to  enable  Hirrbrt. 
them  to  navigate  in  this  manner ;  and  one  of  the  grounds  stated 
for  the  application  viras,  that  Lord  Ch.  J.  IViliei  had  been 
of  opinion  that  they  bad  no  other  remedy.  An  opinion  to  the 
same  effect  was  also  incidentally  given  by  Lord  Hardmcke^  in 
the  case  of  Piern  v.  Lord  Fauconberg  {a\  where  he  directed  a 
second  issue  to  try  whether  the  plaintiff  had  a  right  to  a  track 
path  on  either  side  of  the  river  Tees,  for  the  convenience  of 
towing  without  paying  any  acknowledgment  to  the  owners  of 
the  soil ;  after  having  directed  a  former  issue  to  try  whether  the 
river  Tees  was  a  navigable  river  from  Yarum-Bridgt  to  Low 
fVorsallf  which  was  found  in  the  a£Brmative.  Now,  unless  his 
Lordship  had  been  of  opinion  that  no  such  common  law  right 
existed,  the  second  issue  would  have  been  totally  nugatory ;  for 
when  once  it  was  determined  to  be  a  navigable  river,  the  com« 
mon  law  right  would  have  immediately  attached.  Few  of 
our  riverSi  besides  the  Thames  and  the  Severn^  were  naturally  na- 
vigable, but  have  been  made  so  under  different  acts  of  parlia- 
ment. And  even  in  those  two  it  was  never  left  to  the  discretion 
of  the  navigators  to  make  towing  paths  on  the  banks  where- 
€ver  and  on  which  side  they  pleased,  but  those  paths  have 
always  been  ascertained,  and  confined  to  one  or  other  side  of  the 
river.  Two  statutes  have  been  passed  relative  to  the  navigation 
of  the  Severn ;  9  H.  6.  c.  5.  4r  19  H.  7.  c.  18.  the  latter  of  which 
allows  a  towing  path  to  the  navigators  upon  making  reasonable 
compensation  to  the  owners  of  the  land  fur  the  hurts  they  may 
thereby  receive ;  which  negatives  the  idea  of  any  common  law 
right  to  go  without  paying.  And  if  it  should  be  contended 
that  the  subjects  have  a  right  to  go  on  the  banks  upon  making  a 
reasonable  satisfaction,  infinite  di£BcuUies  will  arise  in  ascertain- 
ing what  that  reasonable  satisfaction  shall  be ;  it  must  necessarily 
vary  according  to  circumstances,  and  the  value  of  the  dam.age 
can  only  be  settled  by  action,  for  as  it  is  said  in  lAtt.  s.  212. 
no  man  can  be  entitled  to  damage  at  his  will.  The  same  argu- 
ment maybe  drawn  from  the  14 Geo. 3.  c,  gi.  and  several  other 
acta  relative  to  the  ThameSy  which  give  a  right  to  certain  com- 
missioners to  purchase  towing  paths,  with  an  exception  in  fa- 
vour of  pleasure  grounds,  where  the  owners  have  enjoyed  the 

land 
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1789.        land  down  to  the  \vater's  edge  for  a  certain  number  of  yeartfi 

.  But  even  supposing  there  were  such' a  common  law  right  it 

agamat       could  not  be  extended  to  a  case  like  the  present,  where  the  banks 

Herbert,     are  artificial,   and  have   been  raised   within  time  of  meftaory, 

and  are  kept  in  repair  at  a  very  considerable  expence,  to  prevent 

the  overflowings  of  the  river,  which  had  formerly  inundated  a 

large  tract  of  land.     And  as  to  this  particular  case  the- right 

claimed  is  of  the  more  importance  to  be  resisted,  because  the 

Ibanks  are  made  of  such  materials  as  are  not  calculated  to  resist 

the  constant  tread  of  horses  ;   which  must  necessarily  endanger 

the  country.     Several  acts  of  parliament  have  been  passed  since 

the  time  of  Hen.  8.  for  securing  these  banks,  and  putting  them 

under  the  care  of  the  commissioners  of  sewers ;  one  of  which 

makes  it  felony  to  destroy  them. 

Wilson,  for  the  defendant,  (af^er  observing  that,  as  it  was 
stated  in  the  plea  that  the  close  in  which,  ^c.  had  been  imme* 
morially  part  of  the  old  banks  of  the  navigable  river,  all  argu- 
ment respecting  their  being  artificial  banks,  as  stated  in  the  de- 
claration, was  done  away,)  insisted  that  persons  using  this  aU'- 
cient  river  had  a  right  by  the  common  law  to  tow  on  the  banks 
with  men  and  horses,  as  often  as  was  necessary  for  the  purposes 
of  navigation  :  not  indeed  to  dig  the  soil,  for  that  would  be  an 
injury  of  another  nature  ;  but  to  exercise  this  righi^  doing  as  lit- 
tle damage  as  possible.  As  fishermen  may  justify  going  on  land 
adjoining  the  sea  to  fish  ;  for  it  is  for  the  xommon  good ;  though 
they  cannot  justify  digging  Hhere  for  the  purpose  of  fixing 
stakes  to  dry  their  nets  upon.  Bro.  T.  **  Custom,^'  pi.  46.  And 
whenever  private  rights  interfere  with  public  convenienee,  they 
must  give  way.  Com.  Dig.  T.  "  Pleader"'  S.  M.  37.  But,  in 
a  case  like  the  present,  it  is  begging  the  question  to  say  that  it 
is  an  injury  to  the  plaintiffs's  property ;  'because  if  the  common 
law  right  does  exist,  it  is  paramount  his  title,  and  he  never  had 
any  title  but  subject  to  the  public  right.  It  is  like  an  highway, 
where  the  soil  is  in  a  private  person ;  or  like  the  soil  in  an  arm 
of  the  sea  in  a  private  person  by  prescription:  Hale's  Tr. 
36.  (a).  And  it  is  to  be  observed  that  by  the  civil  law^' which 
prevails  in  the  greatest  part  of  Europe,  the  banks  of  public 
rivers  are  public.  Just  Inst.L  2  Tit.  1 .  s.  4 ;  which  shews  that  such 
a  law  cannot  be  attended  with  any  great  inconvenience.  ^  The 
authorities  on  the  common  law  right  of  towing  are  collected  by 
Lord  Hale  in  his  tract  De  Portibus  Maris,  c.  7*    The  first 

(tt)  UaiesTntts.ynhlubfidhy  Hargrate. 
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passage  is  taken  from  Bract,  /.  1 .  c.  1 2.  s.  6.  ''  Quod  publico  sunt        1 789. 
"  ommaflumhui  et  partus,  ideoquejus  piscandi  omnibus  commune      •  — 
''  est  in  portu  et  injiuminibus,     Riparum  etiam  usus  publicus  est        ugnl^t 
^*  juregentium,  sicut  ipsiusjlumims.'^  A  tiri  though  Bracton^s  author     Hc«b£At« 
rity  is  impeached  in  Fitz.  Abr.  t.  *'  Garde,* pi.  7 1.,  and  Plowd* 
S57.|  it  is  to  be  observed  that  the  passage  in  Fitz.  Abr,  refers  to 
one  of  theyear-booksy  which  does  uot  warrant  it ;  and  in  Fort.  403. 
it  was  said  that  he  was  a  good  authority  when  speaking  of  our 
law :  and  Stanrf.  P.  C.  cites  Bracton  continually,  and  makes 
bim  bis  text.    No  objection  can  arise  from  Lord  Hale\  treating 
on  this  subject  in  his  chapter  On  Ports,  because  in  the  preced- 
ing chapter  about  ri'oers  (a),  he  makes  an  express  reference  to 
tbis ;  and  it  is  evident  that  the  authorities  are  applicable  to  na- 
vigable rivers  as  well  as  to  ports.     Lord  Hale  then  mentions  two 
strongcaseabn  this  subject;  theoneagainst  the  prior  of  Tyrumouth 
(b),  the  other  the  Nottingham  caa^  (c).     One  of  the  articles  of 
complaint  against  the  former  by  the  burgesses  of  Neztcastle,  who  . 
saed  for  the  King  and  themselves,  was  that  **  Rex  debet  habere 
"  towagium  batellorum  majorunt  et  mnorum  in  aqua  de  i  yne^ 
"  ascendendo  d  mari  ad  Novum  Castrum,  et  descendendo  ad  mare, 
"  liberiper  terras  dominorum  quofumcunque,  pradictus  prior  non 
^'permittit  hujusmodi  transitum  facere  volentes  terras  suas  in-  < 

gredi/'  S^x.  To  which  it  appears  by  1  ParL  Rol.  'i6.  that  the 
prior  pleaded,  '^  Quod,  quoad  towagium  in  aqua  de  Tyne,  nun^ 
*^  quam  hujusmodi  officium  exercentes  in  terram  suam  adjacentem 
"  impedivitf  preterquam  in  pratum  suum  de  Astwyk,  quod  est  et 
"fuit  liberum  hactenus  et  exemplum,  et  hoc  par.  ver^  There  are 
teveral  issues  taken,  but  the  replication  does  not  mention  towage. 
And  the  judgment  given  was  {JLuJter  alia)  **  Quodportus  ilk  rema^ 
"  neat  domino  regi  et  haredibus  suis  libere  cum  prists  et  towagio,  et 
''  onmibus  liberiatibiu  adportum  spectantibus.^*  In  the  Notting-- 
ham  case,  the  custom  was  claimed  to  go  liberi  on  the  banks  of  the 
Trent  between  Hull ^nd  Nottingham;  and  the  complaint  was  that 
the  owners  had  made  exactions  for  the  liberty  of  passage,  which 
were  prohibited  in  future.  Lo/d  Hale  then  (speaking  of  the 
noisances  to  which  ports  are  subject  by  law)  mentions  (d) 
'-  towage  or  haleing  of  ships  or  vessels  up  or  down  a  river  .or 
''  creek,  to  or  from  the  port  town."  And  '*  the  impediment  or 
*'  hindrance  of  mooring  ships  in  the  ground  adjacent,  if  it  hath 
"  been  so  anciently  used,  without  paying  any  thing  for  it.  Or,  if 
''  it  be  a  new  port,  it  seems  the  mooring  of  ships  being  for  the 

(fl)  Page  9.      (ft)  Ho/.  TV.  by  Harg.  Pv79.      [c)  lb,  page  86.      (rf)  Page  85. 

Vol.  IIL  S  « general 


258  CASES  IN  EASTER  TERM 


Ball 

agmifut 


1769-       **  getieral  good  of  commerce  must  be  suffered  upon  reasonable 
**  amends."  (a)    After  commenting  upon  all  wbicb,  ZiOrd  Hales 
own  opinion  (b)  seems  to  be,  that  the  subject  has  a  right  to  go 
HERBBaT.     ()||  the  banks,  making  nevertheless  a  reasonable  compensation  to 
the  owner,  unless  there  be  a  custom  to  go  without  paying  any 
thing;  and  it  appears  from  the  prior's  plea  in  the  Tynemouih  case, 
that  a  special  custom  may  exempt  the  lund  from  the  general 
right  of  towing-paths.    [Lord  Ken  yo  n,  Ch.  J. — The  defendant 
claims  a  common  law  right,  vnikout making  any  compensation.  If 
he  has  only  a  qualified  right,  he  should  have  adapted  his  plea  to 
it.     For  if  he  were  to  obtain  judgment,  it  would  ascertain  his 
right  to  the  extent  claimed  on  this  record,  namely,  a  generai 
right  without  making  any  compensation.]  But  if  the  defendant  has 
a  common  law  right  to  go  on  the  banks  (or  the  purposes  of 
navigation,  on  paying  a  reasonable  satisfaction,  then  the  plaintiff 
has  mistaken  his  action,  which  ought  to  have  been  brought  for 
the  compensation,  and  not  an  action  of  trespass  :  and  the  judg- 
ment on  this  record  would  be  no  bar  to  an  action  to  be  brought 
by  the  plaintiff  for  a  reasonable  compensation.     The  statute 
19  Hen,  7.  c.  18.  declares  the  passage  upon  the  river  Severn  to  be 
free,  with   a   proviso  that  the  owners  of  the  lands  adjoining 
shall  be  satisfied  for  the  damage  they  receive  by  haleing.    Now 
this  does  not  give  the  right  of  haleing,  but  pre*8upposes  it,  and 
gives  the  right  of  demanding  recompence.     And  the  23  H.  8. 
c.  12.  (reciting  that  the  subjects  had  immemorially  had  a  path 
on  each  side  the  Severn  (or  towing,  but  that  of  late  years  certain 
tolls  had  been  taken  by  the  owners  of  the  land^  enacts  that  no 
person  should  thereafter  receive  any  such  toll.  These  statutes  are 
also  noticed  by  Lord  Hale  just  before  h&  gives  his  opinion  on 
Ae  common  law  right  before  mentioned.     Callis,  in  his  read- 
ing on  the  Stat,  of  Sewers,  says  (c)  *^  the  use  of  the  banks  is 
**  common  to  all  the  King's  liege  people,  as  to  tie  the  ships  and 
^  boats  to  the  trees,  and  to  tow  them  to  and  fro,'*  fyc.     In  Young 

V. (d),  it  was  ruled  by  Lord  Holt  at  nisi  prius  "  that  every 

**  man  of  common  right  may  justify  going  with  horses  on  the 
^  banks  of  navigable  rivers  for  towing  barges/'  S^c.  And  this 
does  not  appear  to  be  a  hasty  opinion,  for  Lord  Holt,  a  few  years 
afterwards,  delivered  an  opinion  to  the  very  same  effect :  6  Mod, 
l6d.   This  precise  question  caroA  solemnly  before  the  Court,  in 

(a)  Mht  Tr. by Ibi^. page 85.  (h)  ii.86. 

(c)  Can.  73.  (d)  iLd.  Raym.  7t5. 

Zangers 
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Zangers  v.  fVhiskard(a).  It  was  an  action  of  trespass  for  break-  1799. 
irig  and  entering  the  plaintiff's  close  at  Holmeade,Sfc. ;  to  which  -^ — - 
the  defendant  pleaded  a  justification,  that  the  river  Lee  was  an  ^^ 
ancient  navigable  river  between  London  and  fVare,  to  which  the  Herbert. 
locus  in  quo  was  adjoining^  and  that  the  stream  of  the  river 
there  was  so  weak  that  he  could  not  pass  with  his  boat  without 
towing,  Ifc.  To  this  the  plaintiff  demurred.  On  the  first  ai^ 
gument,  the  defendant's  counsel  contended  that  the  navigation 
^as  for  the  public  good ;  and  that  the  defendant,  having  a  right 
to  navigate  on  the  river,  had  in  consequence  a  right  to  every 
thing  necessary  to  the  enjoyment  of  it :  which  questions  were 
met  fairly  by  the  plaintiff's  counsel.  But  on  the  second  argu- 
ment, the  plaintiff^s  counsel  shifted  his  ground,  and  resorted  to 
eight  formal  objections  to  the  plea.  The  defendant's  counsel 
concluded  the  second  argument  by  saying  **  that  this  manner  of 
^'  drawing  barges  was  used  on  the  banks  of  the  Thames,  Severn, 
*'  Ouze,  Exe,  and  all  the  great  rivers  in  England;  and  no  question 
'^  was  ever  made  of  it ;"  which  was  not  controverted  by  the 
plaintiff's  counsel  in  reply.  And  though  this  case  was  adjourned, 
aod  no  determination  appears  to  have  been  made  in  it,  yet  it  is 
a  strong  authority  in  favour  of  the  common  law  right ;  for  the 
circumstance  of  the  plaintiff's  counsel  resorting,  ou  the  second 
argument,  to  objections  of  form,  is  an  admission  by  him  that  he 
thought  the  right  could  not  be  resisted.  Thus  this  right  stood 
at  common  law ;  and  it  will  not  be  found  that  any  of  the  sta- 
tutes relating  to  the  towing  on  particular  rivers  have  varied  it. 
It  may  be  observed  that  many  of  them  were  not  ancient  naviga- 
tions, atid  when  they  were  made  navigable,  some  of  them  per- 
haps cut  through  pcivate  property,  it  became  necessary  to  pro- 
vide for  the  towing.  Besides,  in*  acts  of  this  sort  it  is  sevy  com- 
mon to  insert  a  clause  giving  a  right  which  existed  before,  espe- 
cially in  a  doubtful  matter,  ex  majori  cautela*  The  first  statute 
relating  to  the  Thames  is  that  of  3  Jac,  1.  c  20.  which  is  per- 
fectly silent  as  to  the  right  of  towing.  Now  as  towing  at  that 
time  was  as  necessary  on  the  banks  of  the  Thames  as  at  present, 
it  is  a  fair  inference  that  the  Legislature  did  not  think  it  necessary 
to  give  such  a  right.  Then  followed  the  21  Jac.  1.  c.  32. 
**  for  making  the  Thames  navigable  from  Bercot  to  Oxford  ;** 
which  gave  a  right  of  towing :  but  that  was  because  it  was  a 

(a)  57  4*  38  £1.  C.  B.  MSS.  Setjt.  7Wni4T.  It  is  observable  tliat  m  argaiag 
that  ease,  the  deftodant's  eoamel  mcntioacd  the  cast  of  RcyaeWt  NUMm  v. 
BadgfiTf  then  lately  determined  in  B.  B.,  where  it  was  held  that  one  may  justify 
hunting  foxes  over  the  grounds  of  another,  becanse  they  are  noisome  vermin. 
Fid.  Gnndry  v.  Feltham,  itnti,  1  vol.  344. 
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]  789*        nerxi  navigation.   And  it  appears  by  the  preamble  to  the  24  Geo,  2« 
"  c.  8.  that  the  Thames  had  been  immemoriallif  navigable  from  Lanr 

ngainMt  ^on  to  liercoU  but  not  from  Bercot  to  Oxford.  And  the  naviga- 
HERBf  RT.  tion  on  the  Thames  has,  since  the  time  of  James  the  First,  been 
entirely  regulated  by  statutes.  There  are  also  two  statutes  for 
improving  the  navigation  of  the  Treni ;  the.  one  from  fVelden 
Ferry  to  Burton  {a),  the  other  to  Gainsborough  {b\  both  which 
give  a  right  of  towing:  but  the  first  navigation  was  entirely 
new,  and  the  other  was  partly  so ;  so  that  it  became  necessary  to 
insert  clauses  in  those  acts  to  give  towing  paths,  upon  paying  a  cer« 
tain  satisfaction  for  them.  And  with  respect  to  the  provisions 
in  the  several  statutes  alhided  to  for  purchasing  towing-paths, 
they  give  power  to  purchase  the  soil  itself,  and  not  merely  the 
right  to  use  it.  This  right  is  of  great  importance,  as  affecting 
the  publici  and  particularly  several  counties  through  which 
the  river  in  question  runs.  And  no  inconvenience  can  arise  from 
allowing  the'right ;  because,  according  to  Lord  Hale's  opinion, 
a  reasonable  recompence  is  to  be  made  to  the  owner  whose  soil 
is  injured,  which  will  be  a  sufficient  guard  against  any  abuse. 
^  The  objection,  that  that  reasonable  recompence  is  not  suffi- 
ciently ascertained,  and  that  it  will  be  productive  of  great  litiga- 
tion in  the  courts  of  law,  is  not  a  sufficient  answer  to  the  right ; 
because  the  same  objection  will  equally  apply  to  every  case  where 
the  law  admits  a  reasonable  satisfaction  to  be  tendered  to  tlie 
party  aggrieved  in  bar  of  bis  action.  As  in  the  case  of  replevin, 
or  for  any  irregularity  in  a  distress  by  1 1  Geo.  2.  c.  19*9  or  iu  case 
of  actions  against  justices ;  in  which  cases  reasonable  satisfaction 
is  to  be  ascertained  by  a  jury.  As  to  the  case  of  Fernon  v.  Prior^ 
in  1747>  the  issue  was  on  a  custom;  and  whatever  was  said  by 
tVilles,  Ch.  J.  on  the  general  right,  was  extrajudicial,  and  not 
applicable  to  this  point.  And  with  respect  to  Peirse  v.  Lord  Fan- 
conbergt  one  issue  was  to  try  whether  there  was  any  custom  mth* 
out  paying,  which  accords  with  Lord  Hale's  opinion ;  and  it 
was  material  to  the  parties  to  establish  such  a  right. 
Graham^  in  reply,  was  stopped  by  the  Court. 
Lord  Kbnyon,  Ch,  J. — I  remember  when  the  case  of  Peirse 
V.  Lord  Fauconberg  was  sent  here  from  the  Court  of  Chancery, 
it.  was  the  current  opinion  of  Westminster  Hall,  that  the  right 
of  towing  depended  upon  usage,  without  which  it  woald  not 
exist.  It  has  been  said  that  this  right  now  in  question  is  of 
great  importance  to  the  navigation  through  several  counties; 

U)  25  G«9. 9.  c,  41.  {V)  n  Geo.  3.  €.  48. 

DOW 
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now  if  this  navigation  has  been  carried  on  for  a  series  of  j[ear8,         1789. 

and  this  right  of  towing  constantly  exercised,  there  would  be        

abundant  usage  on  which  it  might  be  supported.     But  that  is        ^^t 
abandoned,  and  the  defendant  resorts  to  the  common  law  right.     Hkriikrt. 
Now  common  law  rights  are  either  to  be  found  in  the  opinions 
of  lawyers,  delivered  as  axioms,  or  to  be  collected  from   the 
universal  and  immemorial  usage  throughout  the  country.    That 
the  right  now  in  question  is  not  to  be  collected  from  the  una- 
nimous current  of  authorities  is  manifest.    Very  little  is  to  be 
found  in  the  books  upon  the  subject,  the  whole  of  which  down 
to  his  time  Lord  Haie  has  collected ;  and  after  commenting 
upon  it,  he  seems  to  have  formed  an  opinion  against  the  right : 
for  he  says  that,  where  private  interests  are  involved  in  the  ques- 
tion, they  shall  not  be  infringed   without  a  satisfaction  being 
made  to  the  parties  injured.     But  on  what  ground  can  a  com* 
mon  law  right  stand,  if  satisfaction  is  to  be  made  for  the  enjoy- 
ment of  it,  and  that  satisfaction  not  ascertained?  It  must  re- 
solve itself  into  an  agreement  between  the  parties,  and  cannot  be 
considered  as  a  right  to  use  tiie  banks  indefinitely.    And  some 
of  the  passages  in  Lord  Hale,  which  seem  to  favour  the  common 
law  right,  are  rather  applicable  to  banks  of  the  sea,  and  to  ports ; 
and  it  is  part  of  the  King's  prerogative  to  create  ports,  which 
was  lately  exercised  at  Liverpool.    Then  is  this  bottomed  on 
immemorial  usage :  the  right  is  not  claimed  on  one  side  or  the 
other  as  is  most  convenient,   but  on  both  sides  of  the  river. 
But  that  is  directly  contrary  to  common  experience ;   for  if  we 
look  at  any  of  Che  great  public  rivers,  we  shall  find  that  it  is 
not  used,  although  it  would  be  highly  convenient  to  the  per- 
sons using  the  navigations.    On  the  contrary,  the  navigators  are 
obliged  at  several  places  to  pass  from  one  side  of  the  Thames  to 
the  other  with  great  inconvenience  and  delay  :  that  is  the  case 
by  the  Duke  of  Montague'%  gardens  between  Richmond  and  Kew, 
and  in  various  other  parts.     Such  is  the  right  on  that  river,  the 
quantum  of  which  is  ascertained  by  the  usage.    That  there  is 
such  a  custom  on  most  of  the  navigable  rivers  no  person  doubts, 
but  still  the  right  is  founded  solely  on  the  cuttom ;  but  here 
the  claim  is  set  up  without  any  custom  at  all.    The  authorities 
which  have  been  mentioned  are  very  few.    The  case  in  Lord 
Raymond  (a),  though  before  an  eminent  Judge,  was  only  a  iit<t 
prius  decision.    It  is  a  short  note  (6)  taken  by  Lord  Raymond 
when  he  was  very  young ;  not  even  the  name  of  the  case  is 

(«)  1  Ld.  R«ym.  725.  {b)  Vid.  t  Bwr.  36. 
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1789.  given ;  and  it  does  not  appear  n^hat  the  case  was ;  or  how  the 
^^-"  question  arose ;  1  rather  think  the  principal  question  there  was 
againH  whether^  when  a  right  of  passage  was  ascertainedi  and  that  was 
Herbert,  founderous,  the  party  entitled  might  not  go  on  the  adjoining 
land.  However  at  most  it  is  only  an  opinion  delivered  at  nisi 
prius ;  opposed  to  which  is  that  of  Loid  Ch.  J.  Wille$  in  the  case 
cited.  And  Lord  Hardmcke^s  opinion  was  against  the  right, 
as  is  evident  from  tbemanner  in  which  he  sent  the  case  of  Peine 
V.  Ld.  Fauconberg  into  thisCourt,  which  was  very  fully  considered. 
Therefore,  on  these  authorities,  on  the  silence  in  the  books  re- 
specting this  common  law  right,  and  on  account  of  the  extreme 
inconvenience  to  which  individuals  having  lands  adjoining  the 
public  rivers  would  be  subject,  I  cannot  bring  my  mind  to  say  that 
the  defendant's  justification  can  be  supported.  Perhaps  small  evi- 
dence of  usage  before  a  jury  would  establish  a  right  by  custom  on 
the  ground  of  public  convenience :  but  the .  right  here  claimed 
extends  to  every  bank  of  every  navigable  river  throughout  the 
kingdom. 

AsHHURST,  J. — I  am  of  opinion,  first*  that  no  such  general 
right  exists  as  that  clairiied ;  and,  secondly,  if  any  qualified  right 
could  be  supported,  the  defendant's  plea  is  not  adapted  to  it. 
As  to  the  first;  it  seems  extraordinary  (if  there  be  any  such 
right)  that  it  is  not  defined  with  greater  certainty  in  any  of  our 
lawbooks.  For  it  is  a  right  that  in  its  nature  must,  if  it  ex- 
isted, be  subject  to  some  restrictions ;  as  that  it  should  be  exer* 
cised  only  on  one,  and  that  the  most  convenient,  side  of  the 
river ;  for  it  would  in  many  instances  be  a  very  oppressive  right 
if  it  could  be  claimed  on  both  sides.  The  state  of  property  on 
the  Thames  is  strong  evidence  to  shew  that  no  such  general  right 
exists;  for  there  is  no  instance  m  any  part  of  the  banks  of  that 
river  where  the  right  is  claimed  on  both  sides ;  and  yet  the  de- 
fendant's claim  would  go  to  establish  a  right  on  both  sides.  The 
instances  which  have  been  mentioned  where  the  right  of  towing 
has  been  given  by  several  acts  of  parliament,  also  negative  the 
idea  of  general  right ;  for  we  are  not  to  suppose  that  rights 
should  from  .time  to  time  have  been  given  by  the  Legislature 
which  existed  before ;  and  it  is  no  answer  to  say  that  such  pro- 
visions were  inserted  ex  abundanti  cautelA.  And  the  reasoa  as- 
signed by  the  defendant's  counsel  why  such  a  right  was  giv«n 
by  the  £4  Geo.  2.  c.  8.,  namely,  because  that  part  of  the  river 
was  not  navigable  before,  is  not  satisfactory ;  for  when  once  a 
river  becomes  navigable,  or,  in  other  words,  when  it  is  made  a 
common  highway  for  idl  the  King's  subjects,  that  right  would 

immediately 


IN  THE  TWENTY-NINTH  YeAR  OF  GEORGE  III.  263 

ijsinedmtely  attach.    On  the  general  ground  iberefore  I  think  no        1789* 
general  right  of  towing  exists.    But  then  it  was  contetided  that  a        "^^ 
right  might  be  supported  on  making  a  reasonable  compensation  to        oji^mnMi 
the  owner  of  the  land,     hord  Hale  touches  this  right  very  ten-     Herbert. 
derly ;  for  he  says  that  it  does  not  exist  without  making  a  rea- 
sonable satisfaction.     But  it  is  not  necessary  to  enter  into  tiiat 
question  here ;  because  if  it  were  a  right  sub  modo,  it  ought  to 
have  been  so  claimed  in  pleading.    And  even  if  such  a  right  ex- 
isted, the  party  should  either  pay  or  tender  a  reasonable  satisfac- 
tion in  order  to  give  them  that  right.     For  it  would  be  to  no 
purpose  to  give  the  owner  merely  a  right  of  action  to  recover 
that  compensation,  when  it  is  to  be  enforced  against  strahgers 
passing  by,  whom   the  owner  cannot  know,  and  who  perhaps 
may  be  foreigners. 

BuLLEK,  J.— The  defendant's  plea  on  this  record  rests  wholly 
on  a  general  common  law  right ;  in  deciding  which  it  is  not  ne- 
cessary to  go  into  the  question,  which  has  been  made  respecting 
the  mode  of  pleading.  This  being  claimed  as  a  common  law 
right,  it  can  only  be  proved  to  exist  by  one  of  the  ways  men- 
tioned by  my  Lord.  As  to  the  general  usage  throughout  the  king- 
dom of  which  the  Court  is  obliged  to  take  notice,  that  clearly 
does  not  exist.  Then  the  question  is  whether  in  our  books,  or  on 
records,  that  right  is  established  for  which  the  defendant  con- 
tends. The  case  in  Lord  Raymond  is  a  very  loose  and  inaccurate 
note.  Another  authority  cited  is  the  passage  in  BrdctoHf  and 
quoted  by  Cailis :  that  plainly  appears  to  have  been  taken  from 
Jusiifiian,  and  is  only  part  of  the  civil  law ;  and  whether  or  not 
that  has  been  adopted  by  the  common  law  is  to  be  seen  by  look* 
ing  mto  our  books;  and  there  it  is  not  to  be  found.  Cailis  com- 
pares a  navigable  river  to  an  highway;  but  no  two  cases  can. 
be  more  distinct.  In  the  latter  case,  if  the  way  be  founderous 
and  out  of  repair,  the  public  have  a  right  to  go  on  the  adjoining 
land :  but  if  a  river  should  happen  to  be  choaked  up  with  mud, 
that  would  not  give  the  public  a  right  to  cut  another  passage 
through  the  adjoining  lands.  Tlierefore  I  am  of  opinion  that  no 
common  law  right  of  towing  exists.  But  1  wish  not  to  be  precluded 
by  this  determination  from  giving  an  opinion  on  the  question, 
which  has  been  made  on  the  pleadings,  whenever  it  shall  arise  in 
future.  At  present  I  cannot  agree  with  what  has  been  said  on  that 
head.  Thb  is  not  like  the  case  of  toll  thorough.  The  distinction 
which  has  been  made  between  toll  thoroogh  and  toll  traverse,  is 
not  where  the  question  arises  on  a  defence  merely,  but  where  the 
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1789.        right  itself  of  taking  toll  has  come  in  questii^n.    And  the  dia- 
— —         tinction  taken  is,  that  the  party,  who  claims  toll  thorough,  must 
agaliut        ^^^^  ^  consideration  for  it,  because  it  is  against  common  right : 
Hlrbert,     but  in  the  case  of  toll  traverse,  no  consideration  need  be  shewn, 
because  that  is  not  against  common  right.     Then  if  the  defend- 
ant is  right  in  saying  that  by  the  common  law  he  has  a  right  to 
go  on  the  banks  of  navigable  rivers,  he  need  not  shew  any  con- 
sideration, and  the  owner  of  the  land  would 'not  be  entitled 
to  any  satisfaction  till  after  the  defendant  had  used  the  towing 
path.     Customs,  which  are  consistent,  may  be  pleaded  against 
«ach  other.     And  the  party  pleading  a  general  custom  need  not 
shew  .the  modification  of  it,  which  is  not  inconsistent  with  the 
right  claimed  by  him.    The  case  of  Kenchin  v.  Kmg/U(a)  is 
strong  to  this  point  :^  there  the  defendant  pleaded  a  custom  to 
put  swine  upon  a  common  ;  to  which  the  plaintiff  replied  that 
he  could  only  put  in  such  swine  as  were  rung,  without  traversing 
the  custom  set  up  in  the  pfea  :  and  the  replication  was  held  good 
on  dfimurrer,  because  the  customs  were  not  inconsistent.    Now 
here,  if  every  subject  has  a  right  to  tow  on  the  banks  making  a 
reasonable  satisfaction,  it  is  not  necessary  for  the  party  to  plead 
such  satisfaction,  Ijiecause  that  claim  arises  afterwards.     And  if 
it  were  otherwise,  it  would  be  attended  with  manifest  incon- 
venience ;  because,  the  sum  not  being  ascertained,  it  would  be 
a  perpetual  dispute  between  the  owners  of  the  barges  and  the 
land  owners  how  much  should  be  paid,  which  would  be  destruc- 
tive of  the  right  of  the  public,  and  the  navigation  would  be 
stopped  till  the  quantum  was  ascertained.     1   have  said  thus 
much  on  the  subject  lest  1  should  be  precluded  from  considering 
.   the  question,  whenever  it  should  arise :  but  in  the  present  case  I 
am  of  opinion  against  the  common  law  right.    In  addition  to 
the  observations  made  on  the  cases  cited,  I  think  that  the  in- 
stances of  the  three  great  rivers  alluded  to  are  very  strong  against 
the  right.     From  what  passed  in  the  case  of  Femon  v.  Prior  it 
seems  as  if  Lord  Ch.  J.  Witk$  entertained  a  wish  that  the  pub- 
lic should  have  this  right,  and  yet  be  could  find  no  legal  ground 
on  which  to  support  it ;  for  the  applicfition  to  parliament  in 
174B  is  said  to  have  been  made  with  his  approbation.    On  the 
river  Trent  there  have  been  some  claims  of  this  sort  of  a  more 
recent  date  not  unworthy  notice.    The  person?  passing  there 
with  barges  endeavoured  to  set  up  this  right,  in  consequence 
of  which  several  actions  were  brought  against  the  barge  ownerSi 

who, 
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who,  on  being  advised  that  they  could  not  support  the  right,        1789. 

suffered  judgment  to  go  by  default.  But  they  still  continued  their        

towing,  on  which  actions  were  again  brought  against  sixty  or  se-        ^gwui 
venly  persons  at  the  same  time,  and  then  they  abandoned  their     HEBBian 
ciaim.   The  state  of  the  banks  of  the  Thames  also  affords  a  strong 
.  argument  against  this  common  law  right ;  for  if  it  exist,  all  the 
houses  built  on  those  banks  must  be  considered  as  nuisances. 

Gbosb,  J««— It  is  enough  for  me  at  present  to  say  that  I  per- 
fectly agree  in  the  general  position,  that  there  is  not  any  general  [tB.AP.496.] 
common  law  right  of  towing. 

Judgment  for  the  defendant  (a). 

(a)  1  BuUir.  116. 


AsPiNDALL  agaimt  Brown.  Si^'iattf' 

TO   an  action   of  trespass  for   breaking  and  entering  the  It  isftvfficient 
plaintiff's  close,  the  defendant  justified  under  a  right  of  pnbuc  highway 

way.   The  plea  stated  *'  that  before  and  at  the  same  tioie  when,  toaUegetbatit 

.     '  IS  a  conimoa 

*'  i^c.  there  was  and  of  right  ought  to  have  been  a  certain  com-  pablic  high- 

*'  mon  public  highway  leading,  iic  for  all  the  liege  subjects,  J^'^'.^'^^JJ^^jt 

''  4rc.  to  go,  return,  pass,  and  repass,  on  foot  and  on  horse-  became  so,  or 

<'  back,  and  with  their  cattle  and  carriages,  at  all  times  of  the  ^^'jjjjllijf* 

**  year,"  lfc.\   without  alleging  that  it  had  been  an  highway  awnol. 

from  time  immemorial.    1  o  this  there  was  a  general  demurrer, 

and  joinder. 

Holroydf  in  support  of  the  demurrer,  objected  to  the  plea 
because  (a)  it  did  not  state  that  it  was  an  highwafy  by  statute,  or 
that  it  had  existed  immemorially ;  and  cited  the  following  au« 
thoritiesin  support  of  the  objection.  St.  John  v.  Moody ^  1  Fentr^ 
275.  Bro.  Abr. «  Chemin,"  pi  10.  Fitz.  Abr.  '*  Chemin,'' pU  1. 
And  he  observed  that  in  the  old  books  of  entries  there  was  no 
distinction  between  pleading  a  public  and  private  highway. 
Rast.  616,  017.  Ub.  Ini.  K2«.  fVin.  967.  1 1 18.  Tho.  £97. 
344.  403.  412.  414.  Rob.  458.  2  Bro.  255.  Yeh\  14U 
ffob.29li. 

Wood,  coniri,  observed  that  there  was  a  manifest  distinction 
between  pleading  private  and  public  ways.  The  former  only 
arise  b j  grant  or  prescription ;  and  the  party  claiming  it,  having 
the  possession  of  the  deeds  or  other  evidence  of  the  right,  must 
shew  a  title  in  pleading.     But  this  would  be  impossible  in  the 

(a)  Seveial  other  ol^tions  were  made  on  the  pecnMar  manner  of  wording  the 
plea,  which  the  Coort  tfaoa^t  were  answered  by  reading  it. 

case 
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case  of  a  public  highway,  whera  a  straoger  cannot  be  supposed 
to  be  cognizant  of  the  origin  of  it.  It  is  sufficient  for  him  thst 
it  is  an  highway  at  the  time.  And  whatever  may  be  the  form 
of  the  ancient  precedents,  it  has  been  the  invariable  practice  in 
modem  times  to  plead  generally,  as  the  defendant  has  done  in 
this  case.  In  indictments  for  nuisances  it  is  clearly  not  necessary 
to  state  the  highway  to  have  been  such /rom  time  immefnorial; 
still  less  therefore  ought  it  to  be  required  in  civil  proceedings. 

Per  curiam.  It  is  sufficient  to  state  in  a  compendious  way 
that  it  is  an  highway.  All  the  precedents  in  Tremaine  are  in  that 
general  form,  without  setting  forth  wben  it  became  an  highway. 
Great  inconveniences  would  follow,  if  it  were  otherwise ;  for 
strangers,  passing  along  the  streets  of  London,  could  not  ascer* 
tain  when  they  first  became  highways.  And  the  instance  of  in- 
dictments  is  decisive  on  this  question. 

Judgment  for  the  defendant. 


Wednesday, 

An  action  fw 
money  bad  snd 
received  wiU 
not  lie  to  re- 
cover the  pre- 
mium of  a  re- 
aMnrance(void 
by  19  Geo.  S. 
€.  S7.)  after 
capture. 

[7T.R.5S5. 

3B.aeP.S5. 

7  Eatt,  449.] 


,^/> 
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Andree  and  Another  against  Fletcher. 

THIS  was  stn  action  to  recover  the  premium  of  a  re-assur« 
aoce  on  a  ship  called  La  Vierge  des  Carmes  if  Les  Jmetau 
Purgaioire  at  and  from  Marseilles  to  Carthagtna.  At  the  trial 
at  the  Guildhall  Sittings  after  Hilary  Term  1789i  before  Lord 
Kenyon,  the  jury  found  a  verdict  for  the  plaintiffs,  damages 
6/.  165.  6d. ;  subject  to  the  opinion  of  the  Court  on  a  case, 
which  stated  the  same  facts  as  are  contained  in  a  case  between 
the  same  parties  on  the  principal  question  to  I'ecover  the  amount 
of  the  insurance.     See  ante,  S  vol.  162. 

Bowles,  for  the  plaintiffs.  The  re-assurance  in  this  case  having 
been  determined  (a)  to  be  void,  it  appears  that  the  defendant  has 
received  the  premium  without  any  risk ;  and  therefore  he  retains 
the  money  against  conscience.  The  objection  to  the  plaintiffs' 
recovering  the  premium  must  be  that  the  original  transaction 
was  illegal,  because  it  is  contrary  to  the  19  Geo.  t.  c.  37.  But 
that  statute  is  merely  an  act  juris  posi^trt,  and  does  not  make  the 
contract  malum  in  se.  In  Martin  v.  Sit9ell(b),  where  the  po- 
licy was  originally  void  for  want  of  interest,  it  was  held  that 
the  premium  was  received  without  any  consideration^  an<^  was 
therefore  money  had  and  received  to  the  plaintiff's  use,  which 
the  Court  held  he  might  recover.    And  it  is  immaterial  whether 

(c)^«ie,Sv^l61.  (ft)  1  SftiM.  156. 

the 
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the  contract  be  void  at  common  law  or  by  statute.    For  in        1789: 

J  agues  V.  Golightlifia)  it  was  held  that  the  premium  paid  for 

insuring  lottery  tickets  might  be  recovered  back,  though  the 

contract  of  insurance  was  void  by  die  statute  14  Geo.  S.  c.  76.     FLrrtwen. 

In  Wharton  v.  De  la  9ive{b)  where  an  action  was  brought  on  an 

insurance  that  America  would  be  declared  independent  in  a  cer* 

tain  time.  Lord  Man^ld  being  of  opinion  that  the  contract 

was  illegal.  Was  going  to  nonsuit  the  plaintiff  on  the  opening : 

but,  it  appearing  thftt  the  defendant  had  not  paid  the  premium 

into  Court,  he  permitted  the  plaintiff  to  take  a  verdict  for  that 

sum.     The  plaintiff^s  counsel  was  proceeding,  but 

The  Court,  thinking  that  this  case  could  not  be  distinguished 
from  that  of  Lawry  v,  Bourdieu{c\  ordered  that  the 

Postea  should  be  delivered  (o  the  defendant. 

Wood  was  to  have  argued  for  the  defendant. 

(«)  S  Bl.  Rep.  107S.    See  also  Jaques  v.  fVUhy^  H.  Bl.  Rep,  C.  B.  68. 

(6)  Cor.  Lord  Mantfield,  at  GuUdhall^  Mich,  1782.   Park.  <m  Mor.  Ins.  4S8. 

(c)  D&Mgl  451.  f  d  ed.  468. 


Menetone  against  Gibbons  and  Another.  Fridav, 

^  May  15tfa. 

ACTION  of  covenant,  wherein  the  plaintiff  declared  that  WheUier  Uie 
by  a  bill  of  sale  of  Md  Nov.  178«,  made  by  the  defend-  S^^h^or^ 
anis  to  him  of  a  ship  called  the  Wiltshire,  they  covenanted  that  not  jurisdiction 
they  had  full  power  to  sell  and  assign  the  said  ship,  Sfc.  and  that  ^^^^^ 
the  same  should  from  thenceforth  remain  and  continue  unto  the  f^t^'  lliere* 
plaintiff,  his  executors,  S^.   freely   and  clearly  acquitted  and  co^izaoce  oT 

discharged  of  and  from  all  former  bargains,  sales,  i^c.  whatso-  •?  hypoUieca. 
rr«       .     •        •        1  11^         .       1        .    i.  .       tion  bond  given 

ever.     Ine  declaration  then  stated  the  breach,  that  before  the  intheconneof 

making  of  the  bill  of  sale,  to  wit,  on  23d  September  1778,  the  Jh^^^h^^'be 

ship  then  being  in  parts  beyond  the  seas,  that  is  to  say,  at  Cork  \tk  execated  on 

Ireland,  and  then  being  on  a  voyage  from  London  \q  various  Jj^*"***^^ 

parts  beyond  the  seas,  and  from  thence  back  again  to  Londofij 

J.  Burrough  the  then  master  of  the  ship  hypothecated  the  same 

to  Paul  Benson  and  others  for  67 1 '.  for  setting  her  forth  for  sea, 

and  for  furnishing  and  providing  ker  with  victuals  and  other 

necessaries  and  materials,  for  enabling  her  to  prosecute  her 

voyage  with  safety ;  and  gave  to  P.  B.  an  hypothecation  bond  of 

the  same  date,  charging  the  ship  with  the  money  and  interest. 

It  then  sUted  that,  before  the  time  of  making  the  bill  of  sale 

from 
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1789.        from  the  derendants  to  the  plaintiflF,  there  being  5001  m  arrear 

'"*—"        upon  the  bottomry  bond,  a  suit  was  instituted  thereupon  against 

^^/^^     the  ship  in  the  Admiralty  Court,  and  such  proceedings  were 

GiABORs.      thereupon  had  that  in  October  1785  the  ship  was  condemned  to 

be  sold,  and  was  actually  sold  for  less  than  the  sum  recovered 

against  her  in  that  suit.     It  then  proceeded  to  state  the  loss 

which  the  plaintiff  had  sustained.  To  this  the  defendants  pleaded 

that  the  hypothecation  bond  was  under  the  seal  of  the  master, 

and  was  not  therefore  cognizable  in  the  Admiralty  Court :  to 

which  there  was  a  general  demurrer  and  joinder. 

Russell,  in  support  of  the  demurrer,  admitted  that,  if  the 
hypothecation  bond  had  been  made  here  before  the  inception  of 
the  voyage,  the  plea  would  have  been  a  sufficient  answer :  but 
insisted  that,  as  it  was  executed  in  a  foreign  country,  in  the  pro- 
gress of  a  voyage,  and  give  for  necessaries  for  the  use  of  a  ship, 
the  case  fell  directly  within  that  of  Johnson  v.  Shippen{a),  in 
which  it  was  held  that  the  Admiralty  had  jurisdiction.  But 
even  supposing  that  the  Admiralty  had  no  jurisdiction  in  this 
case,  yet  as  they  have  proceeded  to  sentence,  and  that  sentence 
has  been  executed,  it  cannot  be  disputed  in  this  collateral  way, 
as  no  defect  of  jurisdiction  appears  on  the  face  of  the  proceed* 
I  ings.    The  defendants  ought  to  have  applied  for  a  prohibition. 

Marryat,  contra.  The  Court  of  Admiralty  had  no  jurisdictioQ 
over  this  instrument,  because  it  was  made  on  land  and  under  seal, 
4  Inst.  135.  Hob.  79,  21«.  1  Ro.  Mr.  5^9.  B.  1.  Opy  v. 
Adisony  12  Mod.  38.  Salk.  31.  S.  C.  Day  v.  Searle,  2  Str. 
968.  and  4  Burr.  1944.  The  form  of  the  stipulation  taken  in 
that  Court  also  shews  that  they  cannot  take  cognizance  of  a  mat- 
ter under  seal;  for  the  conclusion  is,  "  in  proof  whereof  the 
^'  parties  have  signed  their  names ;"  without  saying  **  and  affixed 
**  their  seals.  Besides  the  Court  of  Admiralty  requires  two 
witnesses  to  prove  the  contract ;  Mrhereas  a  deed  may  be  proved 
in  a  common  law  court  by  one.  There  is  also  an  additional  rea- 
son why  the  Admiralty  cannot  have  jurisdiction  over  contracts 
under  seal,  for  they  are  not  a  court  of  record  any  more  than  a 
county  court,  which  cannot  hold  plea  of  a  specialty.  Com,  Dig. 
tit. ''  County"  (C.  8.)  If  then  the  Admiralty  had  no  jurisdiction 
originallyi  the  defendants  may  take  advantage  of  it  at  any  time ; 
because  nothing  which  they  have  done  can  give  them  jurisdiction. 
And  the  defendants  are  not  concluded  by  not  having  moved  for  li 

(fl)  S  Lord  Ai^si.  982.  and  6  Mod.  79.  S.C. 

prohibition  } 
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)m>bibition ;  for  in  the  first  place^  they  had  no  notice  of  the         1789* 
proceedings  in  the  Admiralty ;  and,  in  the  next,  if  there  be  a 
defect  of  original  jurisdiction,  their  sentence  is  a  nullity* 

Russeli  in  reply  was  stopped  by  the  Court.  Ousoiit. 

Lord  Kbnyon,  Cb.  J. — On  the  principal  questiou  in  this 
case  there  can  be  no  doubt ;  it  has  been  settled  for  this  last  cen- 
tury. It  was  determined  in  the  case  in  Lord  Raymond;  and  it 
has  been  repeatedly  held  since  that  time,  that  the  Court  of  Ad- 
miralty has  jurisdiction  in  a  case  like  the  present.  And  indeed 
it  would  be  highly  inconvenient  if  it  were  otherwise^  because 
that  Court  proceeds  in  rem,  whereas  the  courts  of  common 
law  can  only  proceed  against  the  parties.  Then  if  the  Admi- 
ralty has  jurisdiction  over  the  subject  matter,  to  say  that  it  is 
necessary  for  the  parties-  to  go  upon  the  sea  to  execute  the  instru- 
ment^ borders  upon  absurdity.  And  here  it  is  sufficiently  dis- 
closed that  the  hypothecation  bond  was  executed  in  foreign  parts 
in  the  course  of  her  voyage.  That  the  master  of  a  ship  should 
have  power  to  take  up  money  on  hypothecation  for  necessaries  for 
a  ship,  when  she  is  on  the  voyage,  seems  highly  necessary.  The 
law  has  so  established  it,  convenience  requires  it,  and  the  naval 
power  of  this  country,  as  far  as  it  depends  on  individuals,  is 
concerned  in  the  continuance  of  it.  The  circumstance  of  this  in- 
stmment  being  under  seal  did  not  at  first  occur  to  me. — ^But  af- 
terwards his  Lordship  added,  that  in  some  of  the  cases  in  which 
this  question  had  arisen  he  thought  the  contracts  must  have  been 
under  seal.  With  respect  to  the  other  point ;  to  be  sure,  if  the 
defendants'  counsel  were  right  in  saying  that  the  Admiralty  had 
no  jurisdiction  originally,  they  might  take  advantage  of  it  at  any 
time  ;  since  the  sentence  in  such  a  case  would  be  a  nullity. 

AsHHUBST,  J. — It  is  not  shewn  that  this  is  not  the  common 
form  in  which  these  instruments  of  hypothecation  are  made, 
over  which  it  has  been  long  settled  that  the  Court  of  Admiralty 
has  jurisdiction.  And  if  the  defendants  wished  to  take  this  out 
of  the  general  rule,  they  should  have  shewn  that  this  was  not  the 
usual  kind  of  instrument.  One  strong  reason  for  supporting  the 
Admiralty  jurisdiction  is  that  in  these  cases  that  Court  proceeds 
in  rem;  whereas  we^can  give  no  such  relief;  the  proceedings  in 
the  common  law  courts  are  only  against  the  parties. 

BuLLEE,  J.— The  form  of  the  bottomry  bond  does  not  vary 
the  jurisdiction :  the  question  whether  the  Court  of  Admiralty  has 
or  has  not  jurisdiction  depends  on  thQ  subject  matier^  Therefore 
the  cases  which  have  been  ciied  by  the  defendant's  counsel  do 

not 
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1789.        from  the  derendants  to  the  plainti£F,  there  being  5001.  io  arreav 

'"*—"        upon  the  bottomry  bond,  a  suit  was  instituted  thereupon  against 

^^^^^    the  ship  in  the  Admiralty  Court,  and  such  proceedings  were 

Gibbous.      thereupon  had  that  in  October  1785  the  ship  was  condemned  to 

be  sold,  and  was  actually  sold  for  less  than  the  sum  recovered  ^ 

against  her  in  that  suit.     It  then  proceeded  to  state  the  loss  ^' 

which  the  plaintrffhad  sustained.  To  this  the  defendants  pleaded  "  i 

that  the  hypothecation  bond  was  under  the  seal  of  the  master,  '  C' 

and  was  not  therefore  cognizable  in  the  Admiralty  Court :  to         ^W 
which  there  was  a  general  demurrer  and  joinder*  <3i 

Rusiell,  in  support  of  the  demurrer,  admitted  that,  if  the  ^'V/ 
hypothecation  bond  had  been  made  here  before  the  inception  of  c:  oci 
the  voyage,  the  plea  would  have  been  a  sufficient  answer :  but  :iijiin 
insisted  that,  as  it  was  executed  in  a  foreign  country,  in  the  pro-  ^t/j^i 
gress  of  a  voyage,  and  give  for  necessaries  for  the  use  of  a  ship,  '^Dnj^^j 
the  case  fell  directly  within  that  of  Johnson  v.  Shippen{a),  in  lijf^ 
which  it  was  held  that  the  Admiralty  had  jurisdiction.  But  .r4Q^^r 
even  supposing  that  the  Admiralty  had  no  jurisdiction  in  this  ^ftt^ui 
case,  yet  as  they  have  proceeded  to  sentence,  and  that  sentence  .^a 
has  been  executed,  it  cannot  be  disputed  in  this  collateral  way,  *K(f^i' 
as  no  defect  of  jurisdiction  appears  on  the  face  of  the  proceed*  (i^l 
\  ings.    The  defendants  ought  to  have  applied  for  a  prohibition.      ^^^  '^ 

Marryat,  contra.  The  Court  of  Admiralty  had  no  jurisdiction    x^  ^^ 
over  this  instrument,  because  it  was  made  on  land  and  under  seal,  ^^kJt 
4  Inst.  135.    Hob.  79,  212.     1  Ro.  Jbr.  629.  B.  1.     Opy  v.  ^  J'^*^ 
Adisonj  12  Mod.  38.     Salk.  31.  S.  C.   Day  v.  Searle,  «  Str.  i  ^^^^ 
968.  and  4  Burr.  1944.    The  form  of  the  stipulation  taken  in  v^^'^' 
that  Court  also  shews  that  they  cannot  take  cognizance  of  a  mat-  J^;  ^( 
ter  under  seal;  for  the  conclusion  is,  **  in  proof  whereof  the ^.  ^'^'oWi 
**  parties  have  signed  their  names ;"  without  saying  '*  and  affixed^  '^^^c 
''their  seals.     Besides  the  Court  .of  Admiralty  requires   two^  '"^^tis 
witnesses  to  prove  the  contract ;  whereas  a  deed  may  be  proved^  .^^  itn 
in  a  common  law  court  by  one.    There  is  also  an  additional  rea- ^^q  /q 
son  why  the  Admiralty  cannot  have  jurisdiction  over  cotitractir  ^odjf 
under  seal,   for  they  are  not  a  court  of  record  any  more  than  t'^*  they^ 
county  court,  which  cannot  hold  plea  of  a  specialty.   Com.  Dig  ^^t. 
tit. ''  County"  (C.  8.)    If  then  the  Admiralty  had  no  jurisdictioi^oo  ^  ^ 
originally,  the  defendants  may  take  advantage  of  it  at  any  time^^cai]^* 
because  nothing  which  they  have  done  can  give  them  jttrisdictiot,^%(s  ^ 
And  the  defendants  are  not  concluded  by  not  having  moved  for  '^^  fo^^  ^ 

(fl)  S  Lord  AiQfiii.  982.  and  6  2lf(Ni.  79.  5.  C.  A^^'^'^'^on 

prohibitionjj^'^depe^j^ 


In  the  Twenty-ninth  Year  6f  GEORGE  HI.  ids 


Mbnbtomb 


|m>hibition ;  for  in  the  first  place^  they  had  no  notice  of  the        1789* 
proceedings  in  the  Admiralty ;  and,  in  the  next,  if  there  be  a 
defect  of  original  jurisdiction,  their  sentence  is  a  nullity. 
Russeli  in  reply  was  stopped  by  the  Court.  Oubons. 

Lord  Kenyon,  Ch.  J. — On  the  principal  question  in  this 
esse  there  can  be  no  doubt ;  it  has  been  settled  for  this  last  cen- 
tury.  It  was  determined  in  the  case  in  Lord  Raymond;  and  it 
has  been  repeatedly  held  since  that  time,  that  the  Court  of  Ad- 
miralty has  jurisdiction  in  a  case  like  the  present.     And  indeed 
it  would  be  highly  inconvenient  if  it  were  otherwise,  because 
that  Court  proceeds  in  rem,  whereas  the  courts  of  common 
law  can  only  proceed  against  the  parties.    Then  if  the  Admi- 
ralty has  jurisdiction  over  the  subject  matter,  to  say  that  it  is 
necessary  for  the  parties-  to  go  upon  the  sea  to  execute  the  instru- 
ment, borders  upon  absurdity.    And  here  it  is  sufficiently  dis- 
closed that  the  hypothecation  bond  was  executed  in  foreign  parts 
in  the  course  of  her  voyage.     That  the  master  of  a  ship  should 
liTe  power  to  take  up  money  on  hypothecation  for  necessaries  for 
I  ship,  when  she  is  on  the  voyage,  seems  highly  necessary.   The 
lav  has  so  established  it,  convenience  requires  it,  and  the  naval 
power  of  this  country,  as  far  as  it  depends  on  individuals,  is 
concerned  in  the  continuance  of  it.  The  circumstance  of  this  in- 
stmment  being  under  seal  did  not  at  first  occur  to  me.-— But  af- 
tenrards  his  Lordship  added,  that  in  some  of  the  cases  in  which 
ti>is  question  had  arisen  he  thought  the  contracts  must  have  been 
I  ader  seal.    With  respect  to  the  other  point ;  to  be  sure,  if  the 
i  ictendants'  counsel  were  right  in  saying  that  the  Admiralty  had 
i  ^jurisdiction  originally,  they  might  take  advantage  of  it  at  any 
1^;  since  the  sentence  in  such  a  case  would  be  a  nullity. 

AsHBUBST,  J. — It  is  not  shewn  that  this  is  not  the  common 

[^  ID  which  these  instruments  of  hypothecation  are  made, 

|««  which  it  has  been  long  settled  that  the  Court  of*  Admiralty 

l^jnrisdiction.    And  if  the  defendants  wished  to  take  this  out 

l*tW  general  rule,  they  should  have  shewn  that  this  was  not  the 

1^ kind  of  instrument.    One  strong  reason  for  supporting  the 

l^ty  jurisdiction  is  that  in  these  cases  that  Court  proceeds 

r^;  whereas  we^can  give  no  such  relief;  the  proceedings  in 

ytsaaoDlaw  courts  are  only  against  the  parties. 

1  ^"^UEi,  J...The  form  of  the  bottomry  bond  does  not  vary 

';<iis&tion :  the  question  whether  the  Court  of  Admiralty  has 

'^^jurisdiction  depends  on  th^  subject  matter^    Therefore 

^'^  which  have  been  cited  by  the  defendant's  counsel  do 

not 
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1789.  from  the  derendants  to  the  plaintiflF,  there  being  5001.  io  arrear 
upon  the  bottomry  bond,  a  suit  was  instituted  thereupon  against 
the  ship  in  the  Admiralty  Court,  and  such  proceedings  were 
GiABORs.  thereupon  had  that  in  October  1785  the  ship  was  condemned  to 
be  sold,  and  was  actually  sold  for  less  than  the  sum  recovered 
against  her  in  that  suit.  It  then  proceeded  to  state  the  loss 
which  the  plaintiff  had  sustained.  To  this  the  defendants  pleaded 
that  the  hypothecation  bond  was  under  the  seal  o(  the  master, 
and  was  not  therefore  cognizable  in  the  Admiralty  Court :  to 
which  there  was  a  general  demurrer  and  joinder. 

Russell,  in  support  of  the  demurrer,  admitted  that,  if  the 
hypothecation  bond  had  been  made  here  before  the  inception  of 
the  Toyage,  the  plea  would  have  been  a  sufficient  answer :  but 
insisted  that,  as  it  was  executed  in  a  foreign  country,  in  the  pro- 
gress of  a  voyage,  and  give  for  necessaries  for  the  use  of  a  ship, 
the  case  fell  directly  within  that  of  Johnson  v.  Shippen  (a),  in 
which  it  was  held  that  the  Admiralty  had  jurisdiction.  But 
even  supposing  that  the  Admiralty  had  no  jurisdiction  in  this 
case,  yet  as  they  have  proceeded  to  sentence,  and  that  sentence 
has  been  executed,  it  cannot  be  disputed  in  this  collateral  way, 
as  no  defect  of  jurisdiction  appears  on  the  face  of  the  proceed* 
ings.    The  defendants  ought  to  have  applied  for  a  prohibition. 

Marryat,  contra.  The  Court  of  Admiralty  had  no  jurisdiction 
over  this  instrument,  because  it  was  made  on  land  and  under  seal, 
4  Inst.  133,  Hob.  79,  212.  1  Ro.  Jbr.  529.  B.  1.  Opy  v. 
Adisonj  12  Mod.  38.  Salk.  31.  S.  C.  Day  v.  Searle,  2  Str. 
968.  and  4  Burr.  1944.  The  form  of  the  stipulation  taken  in 
that  Court  also  shews  that  they  cannot  take  cognizance  of  a  mat- 
ter under  seal;  for  the  conclusion  is,  **  in  proof  whereof  the 
**  parties  have  signed  their  names ;"  without  saying  *^  and  affixed 
**  their  seals.  Besides  the  Court  .of  Admiralty  requires  two 
witnesses  to  prove  the  contract ;  whereas  a  deed  may  be  proved 
in  a  common  law  court  by  one.  Tltere  is  also  an  additional  rea- 
son why  the  Admiralty  cannot  have  jurisdiction  over  contracts 
under  seal,  for  they  are  not  a  court  of  record  any  more  than  a 
county  court,  which  cannot  hold  plea  of  a  specialty.  Com.  Dig. 
tit.  **  County"  (C.  8.)  If  then  the  Admiralty  had  no  jurisdiction 
originallyi  the  defendants  may  take  advantage  of  it  at  any  time; 
because  nothing  which  they  have  done  can  give  them  jurisdiction. 
And  the  defendants  are  not  concluded  by  not  having  moved  for  a 

(fl)  ft  Lord  RMym.  982.  and  6  Mod.  79.  S.C. 

prohibition  | 


Mbwbtomb 


In  the  Twbnty-ninth  Year  6f  GEORGE  III. 

)nrohibition ;  for  in  the  first  place,  they  had  no  notice  of  the         1789* 
proceedings  in  the  Admiralty ;  and,  in  the  next,  if  there  be  a 
defect  of  original  jurisdiction,  their  sentence  is  a  nullity. 

Russell  in  reply  was  stopped  by  the  Court.  OiBsoNt. 

Lord  Kbnyon,  Cb.  J. — On  the  principal  question  in  this 
case  there  can  be  no  doubt;  it  has  been  settled  for  this  last  cen- 
tury. It  was  deterniined  in  the  case  in  Lord  Raymond;  and  it 
has  been  repeatedly  held  since  that  time,  that  the  Court  of  Ad- 
miralty has  jurisdiction  in  a  case  like  the  present.  And  indeed 
it  would  be  highly  inconvenient  if  it  were  otherwise,  because 
that  Court  proceeds  in  rem,  whereas  the  courts  of  common 
law  can  only  proceed  against  the  parties.  Then  if  the  Admi- 
ralty has  jurisdiction  over  the  subject  matter,  to  say  that  it  is 
necessary  for  the  parties-  to  go  upon  the  sea  to  execute  the  instru- 
ment^ borders  upon  absurdity.  And  here  it  is  sufficiently  dis- 
closed that  the  hypothecation  bond  was  executed  in  foreign  parts 
in  the  course  of  her  voyage.  That  the  master  of  a  ship  should 
have  power  to  take  up  money  on  hypothecation  for  necessaries  for 
a  ship,  when  she  is  on  the  voyage,  seems  highly  necessary.  The 
law  has  so  established  it,  convenience  requires  it,  and  the  naval 
power  of  this  country,  as  far  as  it  depends  on  individuals,  is 
concerned  in  the  continuance  of  it.  The  circumstance  of  this  in- 
strument being  under  seal  did  not  at  first  occur  to  me. — ^But  af- 
terwards his  Lordship  added,  that  in  some  of  the  cases  in  which 
this  question  had  arisen  he  thought  the  contracts  must  have  been 
under  seal.  With  respect  to  the  other  point ;  to  be  sure,  if  the 
defendants'  counsel  were  right  in  saying  that  the  Admiralty  had 
no  jurisdiction  originally,  they  might  take  advantage  of  it  at  any 
time ;  since  the  sentence  in  such  a  case  would  be  a  nullity. 

AsHHUBST,  J. — It  is  not  shewn  that  this  is  not  the  common 
form  in  which  these  instruments  of  hypothecation  are  made, 
over  which  it  has  been  long  settled  that  the  Court  of' Admiralty 
has  jurisdiction.  And  if  the  defendants  wished  to  take  this  out 
of  the  general  rule,  they  should  have  shewn  that  this  was  not  the 
usual  kind  of  instrument.  One  strong  reason  for  supporting  tlie 
Admiralty  jurisdiction  is  that  in  these  cases  that  Court  proceeds 
til  rem ;  whereas  we  can  give  no  such  relief;  the  proceedings  in 
the  common  law  courts  are  only  against  the  parties. 

BuLLEB,  J.-*The  form  of  the  bottomry  bond  does  not  vary 
the  jurisdiction :  the  question  whether  the  Court  of  Admiralty  has 
or  has  not  jurisdiction  depends  on  th^  subject  matter^  Therefore 
the  cases  which  have  been  cited  by  the  defendant's  counsel  do 

not 
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1789.  from  the  derendants  to  the  pIainti£F,  there  being  500Z.  io  arrear 
upon  the  bottomry  bond,  a  suit  was  instituted  thereupon  against 
the  ship  in  the  Admiralty  Court,  and  such  proceedings  were 
GiABORs.  thereupon  had  that  in  October  1785  the  ship  was  condemned  to 
be  sold,  and  was  actually  sold  for  less  than  the  sum  recovered 
against  her  in  that  suit.  It  then  proceeded  to  state  the  loss 
which  the  plaintiff  had  sustained.  To  this  the  defendants  pleaded 
that  the  hypothecation  bond  was  under  the  seal  o(  the  master, 
and  was  not  therefore  cognizable  in  the  Admiralty  Court :  to 
which  there  was  a  general  demurrer  and  joinder. 

Russell,  in  support  of  the  demurrer,  admitted  that,  if  the 
hypothecation  bond  had  been  made  here  before  the  inception  of 
the  voyage,  the  plea  would  have  been  a  sufficient  answer :  but 
insisted  that,  as  it  was  executed  in  a  foreign  country,  in  the  pro- 
gress of  a  voyage,  and  give  for  necessaries  for  the  use  of  a  ship, 
the  case  fell  directly  within  that  of  Johnson  v.  Shippen  (a),  in 
which  it  was  held  that  the  Admiralty  had  jurisdiction.  But 
even  supposing  that  the  Admiralty  had  no  jurisdiction  in  this 
case,  yet  as  they  have  proceeded  to  sentence,  and  that  sentence 
has  been  executed,  it  cannot  be  disputed  in  this  collateral  way, 
as  no  defect  of  jurisdiction  appears  on  the  face  of  the  proceed* 
ings.    The  defendants  ought  to  have  applied  for  a  prohibition. 

Marryatj  contra.  The  Court  of  Admiralty  had  no  jurisdiction 
over  this  instrument,  because  it  was  made  on  land  and  under  seal, 
4  Inst.  135.  Hob.  79,  «12.  1  Ro.  Mr.  5^9.  B.  1.  Opy  v. 
Adisony  12  Mod.  38.  Salk.  31.  S.  C.  Day  v.  Searle,  £  Str. 
968.  and  4  Burr.  1944.  The  form  of  the  stipulation  taken  in 
that  Court  also  shews  that  they  cannot  take  cognizance  of  a  mat- 
ter under  seal;  for  the  conclusion  is,  ''  in  proof  whereof  the 
^'  parties  have  signed  their  names ;"  without  saying  ''  and  affixed 
**  their  seals.  Besides  the  Court  .of  Admiralty  requires  two 
witnesses  to  prove  the  contract ;  whereas  a  deed  may  be  proved 
in  a  common  law  court  by  one.  There  is  also  an  additional  rea- 
son why  the  Admiralty  cannot  have  jurisdiction  over  cobtracta 
under  seal,  for  they  are  not  a  court  of  record  any  more  than  a 
county  court,  which  cannot  hold  plea  of  a  specialty.  Com.  Dig. 
tit.  '*  County"  (C.  8.)  If  then  the  Admiralty  had  no  jurisdiction 
originallyi  the  defendants  may  take  advantage  of  it  at  any  time ; 
because  nothing  which  they  haVe  done  can  give  them  jurisdiction. 
And  the  defendants  are  not  concluded  by  not  having  moved  for  a 

(fl)  t  Lord  Raym.  982.  and  6  Mod.  79.  S.  C. 
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)nrohibition ;  for  in  the  first  place,  they  had  no  notice  of  the         1789- 

proceedings  in  the  Admiralty ;  and,  in  the  next,  if  there  be  a        

defect  of  original  jurisdiction,  their  sentence  is  a  nullity.  mgmmt 

Russell  in  reply  was  stopped  by  the  Court.  Oibbons. 

Lord  Kenyon,  Cb.  J. — On  the  principal  question  in  this 
caae  there  can  be  no  doubt ;  it  has  been  settled  for  this  last  cen- 
tury. It  was  deterniined  in  the  case  in  Lord  Raymond;  and  it 
has  been  repeatedly  held  since  that  time,  that  the  Court  of  Ad- 
miralty has  jurisdiction  in  a  case  like  the  present.  And  indeed 
it  would  be  highly  inconvenient  if  it  were  otherwise,  because 
that  Court  proceeds  in  rem,  whereas  the  courts  of  common 
law  can  only  proceed  against  the  parties.  Then  if  the  Admi- 
ralty has  jurisdiction  over  the  subject  matter,  to  say  that  it  is 
necessary  for  the  parties-  to  go  upon  the  sea  to  execute  the  instru- 
ment, borders  upon  absurdity.  And  here  it  is  sufficiently  dis- 
closed that  the  hypothecation  bond  was  executed  in  foreign  parts 
in  the  course  of  her  voyage.  That  the  master  of  a  ship  should 
have  power  to  take  up  money  on  hypothecation  for  necessaries  for 
a  ship,  when  she  is  on  the  voyage,  seems  highly  necessary.  The 
law  has  so  established  it,  convenience  requires  it,  and  the  naval 
power  of  this  country,  as  far  as  it  depends  on  individuals,  is 
concerned  in  the  continuance  of  it.  The  circumstance  of  this  in- 
strument being  under  seal  did  not  at  first  occur  to  me. — ^But  af- 
terwards his  Lordship  added,  that  in  some  of  the  cases  in  which 
this  question  had  arisen  he  thought  the  contracts  must  have  been 
under  seal.  With  respect  to  the  other  point;  to  be  sure,  if  the 
defendants'  counsel  were  right  in  saying  that  the  Admiralty  had 
no  jurisdiction  originally,  they  might  take  advantage  of  it  at  any 
time ;  since  the  sentence  in  such  a  case  would  be  a  nullity. 

AsHHUBST,  J. — It  is  not  shewn  that  this  is  not  the  common 
form  in  which  these  instruments  of  hypothecation  are  made, 
over  which  it  has  been  long  settled  that  the  Court  of  Admiralty 
has  jurisdiction.  And  if  the  defendants  wished  to  take  this  out 
of  the  general  rule,  they  should  have  shewn  that  this  was  not  the 
usual  kind  of  instrument.  One  strong  reason  for  supporting  the 
Admiralty  jurisdiction  is  that  in  these  cases  that  Court  proceeds 
tJi  rem;  whereas  we  can  give  no  such  relief;  the  proceedings  in 
the  common  law  courts  are  only  against  the  parties. 

BuLLEB,  J.— The  form  of  the  bottomry  bond  does  not  vary 
the  jurisdiction :  the  question  whether  the  Court  of  Admiralty  has 
or  has  not  jurisdiction  depends  on  thQ  subject  maUCK,  Therefore 
the  cases  which  have  been  cited  by  the  defendant's  counsel  do 

not 
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1789.        from  the  defendants  to  the  plaintiflF,  there  being  500Z.  m  arreav 

"""-^        upon  the  bottomry  bond,  a  suit  was  instituted  thereupon  aga'mst 

^^^/^     the  ship  in  the  Admiralty  Court,  and  such  proceedings  were 

GiABORs.      thereupon  had  that  in  October  1785  the  ship  was  condemned  to 

be  sold,  and  was  actually  sold  for  less  than  the  sum  recovered 

against  her  in  that  suit.     It  then  proceeded  to  state  the  loss 

which  the  plaintiff  had  sustained.  To  this  the  defendants  pleaded 

that  the  hypothecation  bond  was  under  the  seal  of  the  master, 

and  was  not  therefore  cognizable  in  the  Admiralty  Court :  to 

which  there  was  a  general  demurrer  and  joinder. 

Russell,  in  support  of  the  demurrer,  admitted  that,  if  the 
hypothecation  bond  had  been  made  here  before  the  inception  of 
the  voyage,  the  plea  would  have  been  a  sufficient  answer :  but 
insisted  that,  as  it  was  executed  in  a  foreign  country,  in  the  pro- 
gress of  a  voyage,  and  give  for  necessaries  for  the  use  of  a  ship, 
the  case  fell  directly  within  that  of  Johnson  v.  Shippen  (a),  in 
which  it  was  held  that  the  Admiralty  had  jurisdiction.  But 
even  supposing  that  the  Admiralty  had  no  jurisdiction  in  this 
case,  yet  as  they  have  proceeded  to  sentence,  and  that  sentence 
has  been  executed,  it  cannot  be  disputed  in  this  collateral  way, 
as  no  defect  of  jurisdiction  appears  on  the  face  of  the  proceed* 
I  ings.    The  defendants  ought  to  have  applied  for  a  prohibition. 

Marryat,  contra.  The  Court  of  Admiralty  had  no  jurisdictioQ 
over  this  instrument,  because  it  was  made  on  land  and  under  seal, 
4  Inst.  135.  Hob.  79,  212.  1  Ro.  Jbr.  529.  B.  1.  Opy  v. 
Adison^  12  Mod.  38.  Salk.  31.  S.  C.  Day  v.  Searle,  2  Str. 
968.  and  4  Burr.  1944.  The  form  of  the  stipnlatton  taken  in 
that  Court  also  shews  that  they  cannot  take  cognizance  of  a  mat- 
ter under  seal;  for  the  conclusion  is,  **  in  proof  whereof  the 
**  parties  have  signed  their  names ;"  without  saying  ''  and  affixed 
'*  their  seals.  Besides  the  Court  .of  Admiralty  requires  two 
witnesses  to  prove  the  contract ;  whereas  a  deed  may  be  proved 
in  a  common  law  court  by  one.  Tliere  is  also  an  additional  rea- 
son why  the  Admiralty  cannot  have  jurisdiction  over  contracts 
under  seal,  for  they  are  not  a  court  of  record  any  more  than  a 
county  court,  which  cannot  hold  plea  of  a  specialty.  Com.  Dig. 
tit. ''  County"  (C.  8.)  If  then  the  Admiralty  had  no  jurisdiction 
originallyi  the  defendants  may  take  advantage  of  it  at  any  time ; 
because  nothing  which  they  have  done  can  give  them  jurisdiction. 
And  the  defendants  are  not  concluded  by  not  having  moved  for  li 

(a)  t  Lord  Bm^h.  982.  and  6  Mod,  79.  S.C. 
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)irohibitioii ;  for  in  the  first  place,  they  had  no  notice  of  the        1789. 
proceedikigs  in  the  Admiralty ;  and,  in  the  next,  if  there  be  a 
defect  of  original  jurisdiction,  their  sentence  is  a  nullity. 

Russeli  in  reply  was  stopped  by  the  Court.  Ouaoift. 

Lord  Kenyon,  Ch.  J. — On  the  principal  question  in  this 
case  there  can  be  no  doubt;  it  has  been  settled  for  this  last  cen- 
tury. It  was  deterniined  in  the  case  in  Lord  Raymond;  and  it 
has  been  repeatedly  held  since  that  time,  that  the  Court  of  Ad- 
miralty has  jurisdiction  in  a  case  like  the  present.  And  indeed 
it  would  be  highly  inconvenient  if  it  were  otherwise,  because 
that  Court  proceeds  in  rem,  whereas  the  courts  of  common 
law  can  only  proceed  against  the  parties.  Then  if  the  Admi- 
ralty has  jurisdiction  over  the  subject  matter,  to  say  that  it  is 
necessary  for  the  parties- to  go  upon  the  sea  to  execute  the  instru- 
ment, borders  upon  absurdity.  And  here  it  is  sufficiently  dis- 
closed that  the  hypothecation  bond  was  executed  in  foreign  parts 
in  the  course  of  her  voyage.  That  the  master  of  a  ship  should 
have  power  to  take  up  money  on  hypothecation  for  necessaries  for 
a  ship,  when  she  is  on  the  voyage,  seems  highly  necessary.  The 
law  has  so  established  it,  convenience  requires  it,  and  the  naval 
power  of  this  country,  as  far  as  it  depends  on  individuals,  is 
concerned  in  the  continuance  of  it.  The  circumstance  of  this  in- 
strument being  under  seal  did  not  at  first  occur  to  me.— «But  af- 
terwards his  Lordship  added^  that  in  some  of  the  cases  in  which 
this  question  had  arisen  he  thought  the  contracts  must  have  been 
under  seal.  With  respect  to  the  other  point ;  to  be  sure,  if  the 
defendants'  counsel  were  right  in  saying  that  the  Admiralty  had 
no  jurisdiction  originally,  they  might  take  advantage  of  it  at  any 
time ;  since  the  sentence  in  such  a  case  would  be  a  nullity. 

AsHHUBST,  J. — It  is  not  shewn  that  this  is  not  the  common 
form  in  which  these  instruments  of  hypothecation  are  made, 
over  which  it  has  been  long  settled  that  the  Court  of  Admiralty 
has  jurisdiction.  And  if  the  defendants  wished  to  take  this  out 
of  the  general  rule,  they  should  have  shewn  that  this  was  not  the 
usual  kind  of  instrument.  One  strong  reason  for  supporting  the 
Admiralty  jurisdiction  is  that  in  these  cases  that  Court  proceeds 
lit  rem;  whereas  we  can  give  no  such  relief;  the  proceedings  in 
the  common  law  courts  are  only  against  the  parties. 

BuLLEB,  J.— The  form  of  the  bottomry  bond  does  not  vary 
the  jurisdiction :  the  question  whether  the  Court  of  Admiralty  has 
or  has  not  jurisdiction  depends  on  th^  subject  matter^  Therefore 
the  cases  which  have  been  ciled  by  the  defendant's  counsel  do 

not 
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1789.        from  the  derendants  to  the  plaintiflF,  there  being  5001  in  arrear 

'-*— "        upon  the  bottomry  bond,  a  suit  was  instituted  thereupon  against 

^^^!^^^    the  ship  in  the  Admiralty  Court,  and  such  proceedings  were 

GiBBORt*      thereupon  had  that  in  October  1785  the  ship  was  condemned  to 

be  sold,  and  was  actually  sold  for  less  than  the  sum  recovered 

against  her  in  that  suit.     It  then  proceeded  to  state  the  loss 

which  the  plaintrffhad  sustained.  To  this  the  defendants  pleaded 

that  the  hypothecation  bond  was  under  the  seal  of  the  master, 

and  was  not  therefore  cognizable  in  the  Admiralty  Court :  to 

which  there  was  a  general  demurrer  and  joinder. 

Russell,  in  support  of  the  demurrer,  admitted  that,  if  the 
hypothecation  bond  had  been  made  here  before  the  inception  of 
the  voyage,  the  plea  would  have  been  a  sufficient  answer :  but 
insisted  that,  as  it  was  executed  in  a  foreign  country,  in  the  pro- 
gress of  a  voyage,  and  give  for  necessaries  for  the  use  of  a  ship, 
the  case  fell  directly  within  that  of  Johnson  v.  Shippen  (a),  in 
which  it  was  held  that  the  Admiralty  had  jurisdiction.  But 
even  supposing  that  the  Admiralty  had  no  jurisdiction  in  this 
case,  yet  as  they  have  proceeded  to  sentence,  and  that  sentence 
has  been  executed,  it  cannot  be  disputed  in  this  collateral  way, 
as  no  defect  of  jurisdiction  appears  on  the  face  of  the  proceed* 
\  ings.    The  defendants  ought  to  have  applied  for  a  prohibition. 

Marryatf  contra.  The  Court  of  Admiralty  had  no  jurisdiction 
over  this  instrument,  because  it  was  made  on  land  and  under  seal, 
4  Inst.  135.  Hob.  79,  21«.  1  Ro.  Jbr.  5(i9.  B.  1.  Opy  v. 
Adison^  12  Mod.  38.  Salk.  31.  S.  C.  Day  v.  Searle,  2  Str. 
968.  and  4  Burr.  1944.  The  form  of  the  stipulation  taken  in 
that  Court  also  shews  that  they  cannot  take  cognizance  of  a  mat- 
ter under  seal;  for  the  conclusion  is,  **  in  proof  whereof  the 
**  parties  have  signed  their  names ;"  without  saying  **  and  affixed 
^*  their  seals.  Besides  the  Court  .of  Admiralty  requires  two 
witnesses  to  prove  the  contract ;  whereas  a  deed  may  be  proved 
in  a  common  law  court  by  one.  There  is  also  an  additional  rea- 
son why  the  Admiralty  cannot  have  jurisdiction  over  cobtracta 
under  seal,  for  they  are  not  a  court  of  record  any  more  than  a 
county  court,  which  cannot  hold  plea  of  a  specialty.  Com.  Dig. 
tit.  **  County"  (C.  8.)  If  then  the  Admiralty  had  no  jurisdiction 
originallyi  the  defendants  may  take  advantage  of  it  at  any  time ; 
because  nothing  which  they  have  done  can  give  them  jurisdiction. 
And  the  defendants  are  not  concluded  by  not  having  moved  for  a 

(a)  t  Lord  Ai^m.  982.  and  6  Mod.  79.  S.C. 

prohibition  | 
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)m>hibition ;  for  in  the  first  place,  they  bad  no  notice  of  the         1789* 
proceedings  in  the  Admiralty ;  and,  in  the  next,  if  there  be  a 
defect  of  original  jurisdiction,  their  sentence  is  a  nullity. 

Russeli  in  reply  was  stopped  by  the  Court.  Oubons. 

Lord  Kenyon,  Ch.  J. — On  the  principal  question  in  this 
caee  there  can  be  no  doubt ;  it  has  been  settled  for  this  last  cen- 
tury. It  was  determined  in  the  case  in  Lord  Raymond;  and  it 
has  been  repeatedly  held  since  that  time,  that  the  Court  of  Ad- 
miralty has  jurisdiction  in  a  case  like  the  present.  And  indeed 
it  would  be  highly  inconvenient  if  it  were  otherwise,  because 
that  Court  proceeds  in  rem,  whereas  the  courts  of  common 
law  can  only  proceed  against  the  parties.  Then  if  the  Admi- 
ralty has  jurisdiction  over  the  subject  matter,  to  say  that  it  is 
necessary  for  the  parties*  to  go  upon  the  sea  to  execute  the  instru- 
ment, borders  upon  absurdity.  And  here  it  is  suflSciently  dis- 
closed that  the  hypothecation  bond  was  executed  in  foreign  parts 
in  the  course  of  her  voyage.  That  the  master  of  a  ship  should 
have  power  to  take  up  money  on  hypothecation  for  necessaries  for 
a  ship,  when  she  is  on  the  voyage,  seems  highly  necessary.  The 
law  has  so  established  it,  convenience  requires  it,  and  the  naval 
power  of  this  country,  as  far  as  it  depends  on  individuals,  is 
concerned  in  the  continuance  of  it.  The  circumstance  of  this  in- 
atmment  being  under  seal  did  not  at  first  occur  to  me. — ^But  af- 
terwards his  Lordship  added,  that  in  some  of  the  cases  iu  which 
thb  question  had  arisen  he  thought  the  contracts  must  have  been 
under  seal.  With  respect  to  the  other  point;  to  be  sure,  if  the 
defendants'  counsel  were  right  in  saying  that  the  Admiralty  had 
no  jurisdiction  originally,  they  might  take  advantage  of  it  at  any 
time ;  since  the  sentence  in  such  a  case  would  be  a  nullity. 

AsHHUEST,  J. — It  is  not  shewn  that  this  is  not  the  common 
form  in  which  these  instruments  of  hypothecation  are  made^ 
over  which  it  has  been  long  settled  that  the  Court  of*  Admiralty 
baa  jurisdiction.  And  if  the  defendants  wished  to  take  this  out 
of  the  general  rule,  they  should  have  shewn  that  this  was  not  the 
usual  kind  of  instrument.  One  strong  reason  for  supporting  the 
Admiralty  jurisdiction  is  that  in  these  cases  that  Court  proceeds 
ill  rem;  whereas  we  can  give  no  such  relief;  the  proceedings  in 
the  common  law  courts  are  only  against  the  parties. 

BuLLEB,  J.-.The  form  of  the  bottomry  bond  does  not  vary 
the  jurisdiction :  the  question  whether  the  Court  of  Admiralty  has 
or  has  not  jurisdiction  depends  on  th^  subject  matter  Therefore 
the  cases  which  have  been  cited  by  the  defendant's  counsel  do 

not 
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1789.        from  the  defendants  to  the  plaintiff,  there  being  500/.  io  arrear 

"'  upon  the  bottomry  bond,  a  suit  was  instituted  thereupon  against 

ivviMi       ^^^  "hip  i°  ^hc  Admiralty  Court,  and  such  proceedings  were 

GigBoat.      thereupon  had  that  in  October  1785  the  ship  was  condemned  to 

be  sold,  and  was  actually  sold  for  less  than  the  sum  recovered 

against  her  in  that  suit.     It  then  proceeded  to  state  the  loss 

which  the  plaintiff  had  sustained.  To  this  the  defendants  pleaded 

that  the  hypothecation  bond  was  unckr  the  seal  oC  the  master, 

and  was  not  therefore  cognizable  in  the  Admiralty  Court :  to 

which  there  was  a  general  demurrer  and  joinder. 

Russell,  in  support  of  the  demurrer,  admitted  that,  if  the 
hypothecation  bond  had  been  made  here  before  the  inception  of 
the  voyage,  the  plea  would  have  been  a  sufficient  answer :  but 
insisted  that,  as  it  was  executed  in  a  foreign  country,  in  the  pro- 
gress of  a  voyage,  and  give  for  necessaries  for  the  use  of  a  ship, 
the  case  fell  directly  within  that  of  Johnson  v.  Shippen^a),  in 
which  it  was  held  that  the  Admiralty  had  jurisdiction.  But 
even  supposing  that  the  Admiralty  had  no  jurisdiction  in  this 
case,  yet  as  they  have  proceeded  to  sentence,  and  that  sentence 
has  been  executed,  it  cannot  be  disputed  in  this  collateral  way, 
as  no  defect  of  jurisdiction  appears  on  the  face  of  the  proceed* 
I  ings.    The  defendants  ought  to  have  applied  for  a  prohibition. 

Marryat,  contra.  The  Court  of  Admiralty  had  no  jurisdiction 
over  this  instrument,  because  it  was  made  on  land  and  under  seal, 
4  Inst.  135.  Hob.  79,  212.  1  Ro.  Jbr.  529.  B.  1.  Opy  v. 
Adisonj  12  Mod.  38.  Salk.  31.  S.  C.  Day  v.  Seurle,  2  Str. 
S)68.  and  4  Burr.  1944.  The  form  of  the  stipulation  taken  in 
that  Court  also  shews  that  they  cannot  take  cognizance  of  a  mat- 
ter under  seal;  for  the  conclusion  is,  **  in  proof  whereof  the 
''  parties  have  signed  their  names ;"  without  saying  **  and  affixed 
**  their  seals.  Besides  the  Court  .of  Admiralty  reqoires  two 
witnesses  to  prove  the  contract ;  whereas  a  deed  may  be  proved 
in  a  common  law  court  by  one.  Tliere  is  also  an  additional  rea- 
son why  the  Admiralty  cannot  have  jurisdiction  over  contracts 
under  seal,  for  they  are  not  a  court  of  record  any  more  than  a 
county  court,  which  cannot  hold  plea  of  a  specialty.  Com.  Dig. 
tit.  **  County"  (C.  8.)  If  then  the  Admiralty  had  no  jurisdiction 
originally,  the  defendants  may  take  advantage  of  it  at  any  time ; 
because  nothing  which  they  have  done  can  give  them  jurisdiction. 
And  the  defendants  are  not  concluded  by  not  having  moved  for  i^ 

(«)  t  Lord  Aiym.  982.  and  6  M9d.  79.  S.  C. 
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)irohibition ;  for  in  the  first  place,  they  had  no  notice  of  the         1789. 
proceedings  in  the  Admiralty ;  and,  in  the  next,  if  there  be  a 
defect  of  original  jurisdiction,  their  sentence  is  a  nullity. 

Russeli  in  reply  was  stopped  by  the  Court.  Oubons. 

Lord  Kbnyon,  Cb«  J. — On  the  principal  question  in  this 
ca«e  there  can  be  no  doubt ;  it  has  been  settled  for  this  last  cen- 
tury. It  was  determined  in  the  case  in  Lord  Raymond;  and  it 
has  been  repeatedly  held  since  that  time,  that  the  Court  of  Ad- 
miralty has  jurisdiction  in  a  case  like  the  present.  And  indeed 
it  would  be  highly  inconvenient  if  it  were  otherwise,  because 
that  Court  proceeds  in  rem,  whereas  the  courts  of  common 
law  can  only  proceed  against  the  parties.  Then  if  the  Admi- 
ralty has  jurisdiction  over  the  subject  matter,  to  say  that  it  is 
necessary  for  the  parties- to  go  upon  the  sea  to  execute  the  instru- 
ment, borders  upon  absurdity.  And  here  it  is  suflSciently  dis- 
closed that  the  hypothecation  bond  was  executed  in  foreign  parts 
in  the  course  of  her  voyage.  That  the  master  of  a  ship  should 
have  power  to  take  up  money  on  hypothecation  for  necessaries  for 
a  ship,  when  she  is  on  the  voyage,  seems  highly  necessary.  The 
law  has  so  established  it,  convenience  requires  it,  and  the  naval 
power  of  this  country,  as  far  as  it  depends  on  individuals,  is 
concerned  in  tlie  continuance  of  it.  The  circumstance  of  this  in- 
strument being  under  seal  did  not  at  first  occur  to  me. — ^But  af- 
terwards his  Lordship  added,  that  in  some  of  the  cases  hi  which 
this  question  had  arisen  he  thought  the  contracts  must  have  been 
under  seal.  With  respect  to  the  other  point;  to  be  sure,  if  the 
defendants'  counsel  were  right  in  saying  that  the  Admiralty  had 
no  jurisdiction  originally,  they  might  take  advantage  of  it  at  any 
time ;  since  the  sentence  in  such  a  case  would  be  a  nullity. 

Ash  HURST,  J. — It  is  not  shewn  that  this  is  not  the  common 
form  in  which  these  instruments  of  hypothecation  are  made, 
over  which  it  has  been  long  settled  that  the  Court  of' Admiralty 
has  jurisdiction.  And  if  the  defendants  wished  to  take  this  out 
of  the  general  rule,  they  should  have  shewn  that  this  was  not  the 
usual  kind  of  instrument.  One  strong  reason  for  supporting  the 
Admiralty  jurisdiction  is  that  in  these  cases  that  Court  proceeds 
ill  rem ;  whereas  we  can  give  no  such  relief;  the  proceedings  in 
the  common  law  courts  are  only  against  the  parties. 

BuLLEB,  J.-*The  form  of  the  bottomry  bond  does  not  vary 
the  jurisdiction :  the  question  whether  the  Court  of  Admiralty  has 
or  has  not  jurisdiction  depends  on  th^  subject  matter^  Therefore 
the  cases  which  have  been  cited  by  the  defendant's  counsel  do 

not 
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1789*       not  apply.     If  a  contract  be  made  under  seal,  by  which  one 
"  party  covenants  with  another  to  do  any  particular  act,  this  Court 

^^qr^Mi"*  '>3>  jurisdiction.  And  in  the  struggles  which  have  been  nuMie 
Gibbons,  between  the  Court  of  Admiralty  and  common  law  courts,  re* 
specting  the  eitent  of  their  respective  jurisdictions,  the  latter 
have  said  that,  if  the  parties  have  bound  themselves  to  answer 
penonalfy,  the  former  cannot  take  cognizance  of  the  question* 
But  that  cannot  be  exited  to  a  case  where,  from  the  natnce  of 
the  contract,  the  proceedings  are  confined  to  the  thing  in  specie 
over  which  the  Court  of  Admiralty  has  the  sole  jurisdiction.  In 
such  a  case  as  the  present  the  party  could  have  no  remedy  in  a 
court  of  coimnon  law :  for  the  contract  is  merely  in  rem;  and 
there  is  no  personal  covenant  for  the  payment  of  the  money.  In 
questions  which  have  been  brought  before  this  Court  on  the 
subject  of  prize f  Lord  Mansfield  has  always  said  (and  particu- 
larly in  the  last  (a)^  in  which  he  gave  an  elaborate  judgment) 
in  the  question  of  prize  this  Court  has  no  jurisdiction ;  it  be* 
longs  solely  to  the  Admiralty.  Nay  even  if  the  capture  be  on 
land,  provided  it  be  taken  by  a  naval  force,  the  Admiralty 
Court  has  exclusive  jurisdiction  over  it  as  a  question  of  prize. 
And  the  doctrine  in  Brymer  v.  Atkku  (&),  lately  decided  in  the 
Court  of  Common  Pleas^  is  fully  in  point  to  the  present  ques-* 
tion.  There  the  party  had  entered  into  a  recognizance  in  the 
Vice-Admiralty  Court  to  appeal,  Sfc,  But  the  Court  of  Cof?i- 
mon  Pleas  held  that,  as  it  was  not  taken  in  a  court  of  record,  it 
could  not  be  considered  as  a  recognizance  in  the  sense  in 
which  we  take  it,  namely,  to  bind  lands^  yet  it  operated  as  a 
stipulation  by  the  parties  to  abide  the  decision  of  the  Court 
of  Appeals.  Then  if  the  Court  of  Admiralty  has  jurisdiction 
over  the  subject  matter,  the  circumstance  of  the  instrument  be* 
ing  under  seal  does  not  deprive  them  of  their  jiuisdiction. 

Geose,  J. — I  have  endeavoured  to  find  the  form  of  these  in- 
struments, but  without  success.  However  in  Johnson  v.  Ship* 
pen  it  is  called  a  bill  tfsale ;  and  the  Court  said  they  would  not 
prevent  the  Admiralty  from  giving  redress,  when  they  could  give 
none  themselves. 

Jud|ment  for  tiie  phimtiff. 

(«)  141112  V.  Rodtuy  and  Another,    DvugU  391.  n. 
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1789. 
Noble  against  Durell  and  Others.  pnda^. 

May  ISth. 

THIS  was  an  action  of  trespass  for  taking  the   plaintiflTs  Acnstomthat 
butter:   the  defendants   in  their  plea,  after  staling   that  ^utter^wla^ 
Southampton  was  a  corporation  by  prescription,  and  that  they  an-  a  particular 
nually  held  a  court  leet,  or  view  of  frankpledge,  at  which  a  jury  J£u  wei^a 
is  sworn  and  continues  in  office  till  the  next  court ;  justified|  as  ounces  U  bad. 
some  of  the  jury,  taking  the  butter  under  the  following  custom,  tooTtliat butter 
**  That  every  pound  of  butter  exposed  to  sale  in  the  said  mar-  ahaHbesoldm 
''  kets  of  the  said  town,  within  the  said  town  should  be  aud  tninvna^^' 
"  ought  to  be  of  the  weight  of  18  ounces ;"  alleging  that  the  but-  «»y  "**^q 
ter  in  question  weighed  more  than  16  but  less  than  18  ounces  to 
the  pound. 
To  this  plea  there  was  a  general  demurrer  and  joinder. 
Gibbs,  in  support  of  the  demurrer,  insisted  that  the  custom 
could  not  be  supported,  because  it  was  against  the  law  of  the 
land.    There  are  several  statutes  which  direct  that  there  shall 
be  only  one  weight  throughout  the  kingdom.     9  t[>  3.  c.  25. 
14  Ed.  3.  St.  1.  c.  l«f.    27  Ed.  S.st.  2.  c.  10.    31  Ed.  3.  st.  1.     ^ 
c.  2.    13  R.  2.  c.  9.     15  jR.  2.  c.  4.    8  jff.  6.  c.  5.     11  H.  7. 
c.  4.  Sf  12  H.  7.  c.  5.     And  the  11  H.  7.  c.  4.  directs  that  the 
knights,  S^c.  shall  cause  to  be  delivered  one  of  every  weight 
and  measure,  which  the  King  had  caused  to  be  made  of  brass, 
according  to  the  standard  in  the  Exchequer,  to  certain  towns 
therein  mentioned,  of  which  Southampton  is  one.   Those  statutes 
meant  that  there  should  be  an  uniformity  of  weight ;  for  at 
that  time  there  was  a  difference  between  things  sold  by  troy  and 
averdupois  weight.    Dalt.  Just.  c.  112.  p.  248.  stat.  27  Ed-  3. 
St.  2.  c.  10.  S^^R.  2.st.  }.  c.l.  S^  4  Inst.  273.     The  statute 

13^14  Car.  2.  c.  26.,  after  reciting  that  frauds  had  been  practised 
in  selling  butter  under  weight,  directs  that  every  kilderkin  shall 
contain  112  pounds,  every  pound  containing  16  ounces.  Now 
this  custom  attempts  to  set  up  a  particular  weight  for  South* 
ampton ;  but  a  custom  against  an  act  of  parliament  cannot  be 
supported.  Grisling  v.  Wood,  Cro.  El.  85.  Here  the  custom 
requires  that  a  poun4  shall  weigh  more  than  a  pound;  which 
leaves  untouched  a  question,  respecting  which  some  doubt  has 
been  entertained,  whether  a  custom  that  butter  shall  be  sold  in 

lumps  of  a  certain  weight  is  good. 

.  Burrough  contra.  The  object  of  weights  and  measures  is  that 

there  shall  be  one  certain  and  known  weight ;  and  it  is  as  con- 
venient 
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1 789*        venient  to  the  inhabitants  of  a  particular  town  to  have  a  pound  io 

consist  of  18  as  of  16  ounces.   This  is  a  customary  weight,  and 

^^  not  originally  introduced  by  statute.  It  is  said  indeed  in  Magna 
BuRKLU  Charta  that  there  shall  be  one  weight  and  one  measure  :  but  as 
it  does  not  specify  what  that  weight  or  measure  shall  be,  it 
leaves  the  matter  as  it  stood  before  ;  therefore  a  custom,  which 
existed  before  of  a  particular  weight,  was  not  done  away  by  that 
statute.  In  the  case  of  ale,  corn,  and  some  oiher  things,  there 
IS  reference  to  the  weights  and  measures  in  London^  but  not  so 
in  the  case  of  butter.  The  statute,  traclaius  de  ponderibus  ei 
mensuris,  (which  must  have  been  passed  as  early  as  the  time  of 
Edw.  1.  (a),  because  Fleta  (6)  mentions  it  in  almost  the  same 
words,)  is  the  first  statute  that  speaks  of  troy  weight.  But  it  is 
not  pretended  that  butter  was  ever  bought  or  sold  by  troy  weight. 
*^  And  notwithstanding  it  is  directed  by  Magna  Charta  and  the 
**  several^  statutes  cited,  that  there  shall  be  but  one  weight,  there 
''  always  have  been  and  still  are  two  kinds  of  weights  used  in  £//g- 
''  land,  and  both  warrantable;  the  one  by  law,  and  the  other  by 
'^  custom,  yet  confirmed  also  by  statute."  Dalt.  c.  1 12. 2  Shaw,  (c) 
Ju4t.  512.  4  Burn.  S90,  This  then  may  be  supported  as  a 
customary  weight.  A  custom  may  be  set  up  in  opposition  to 
the  common  law,  or  even  statute,  where  it  is  an  affirmative  act. 
•  ^'  There  is  a  diversity  between  an  act  of  parliament  in  the  ne- 
**  gative  and  in  the  afiirmative ;  for  an  affirmative  act  doth  not 
"  take  away  a  custom."  Co.  Lit.  1 15.  a,  So  by  27  ^.  6.  c.  5.  a 
fair  or  market  shall  not  be  held  on  a  Sunday ,  upon  forfeiture  of  all 
goods  sold  to  the  lord  of  the  franchise.  **  And  yet  a  prescrip- 
''  tion  to  hold  a  fair  on  the  29th  September  is  good,  though  it  may 
*'  be  on  a  Sunday;  for  a  fair  on  that  day  is  not  void,  though  the 
^  ''  goods  then  sold  shall  be  forfeited  by  the  27  f/.  6.  c.  5.''  Com* 

Dig.  '^  Market,''  (D.)  Cro.  El.  485.  It  is  enacted  by  the  statute 
27.  Ed.  8.  St.  2.  c.  10.  that  there  shall  be  but  one  weight,  8^c.  and 
it  speaks  of  averdupois  weight :  but  it  does  not  say  what  the 
arerdupois  weight  shall  be ;  and  that  statute  was  passed  to  pre- 
vent a  particular  kind  of  fraud,  practised  by  buying  with  one 
weight  and  selling  with  another.  With  respect  to  the  statute 
13  4r  14  Car.  2.  c.  26.  that  only  applies  to  butter  sold  by  the 
wholesale ;  for  it  directs  that  every  kilderkin  of  butter  shall  con- 
tain 112  pounds,  every  pound  containing  16  ounces.  It  is  of 
importance  that  this  custom  should  be  supported  ;  since  it  may 
affect  other  customary  rights  in  several  parts  of  the  kingdom, 

(a)  31  Ed.  u  (h)  Fliiu,  1 8,  e.  t%.  («}  Lord  Kfiiym  observed  that 

Shaw  was  but  an  ordinary  writer. 

wliere 


IS  THE  Twenty-ninth  Year  of  GEORGE  IIL  273 

Mrbere  butter  is  sold  by  the  yard  or  pint.     But  even  supposing        i789. 
that  the  statutes  on  this  subject  destroyed  all  the  custoin»y  still         - 
the  plaintiff  should  have  replied  that  in  point  of  fact  the  weights        ^Idin 
were  sent  to  Southampton,  as  directed  by  the  II  Hen.  7.  c.4'       Durelu 
For  till  they  were  sent  to  the  different  towns  there  enumerated 
the  old  customs  were  in  force*  In  Heaton  v.  Ashdown  (a),  where 
to  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's 
closes^  ^c.  the  defendant  pleaded  a  prescriptive  right  of  com« 
mon  on  the  place  in  question  for  cattle,  ^{;.  except  such  parts 
of  the  said  close  where  the  plaintiff,  and  those  whose  estate  he 
had,  had  immemorially  cut  the  underwood  there  growing,  and 
bad  inclosed  such  parts  thereof  with  a  fence  to  prevent  the  fu- 
ture growth  of  the  wood  for  three  successive  years  next  after 
such  cutting  down,  ^c.  and  issue  thereon ;  a  verdict  had  been  v 
found  for  the  defendant :  a  motion  was  then  made  to  enter  up 
judgment  for  the  plaintiff,  on  the  ground  that  the  prescription 
was  bad',  as  setting  up  a  right  contrary  to  the  provisions  of  the 
statute  So  Hen.  8.  c.  17.  s.  7.,   that  statute   having  directed 
that  woods,  when  cut  down,  should  be  enclosed  for  seven  years 
(and  enlarged  by  13  El.  c.  25.  to  pine  years).    To  this  it  was 
answered  on  the  part  of  the  defendant,  that  in  the  case  of  com- 
mon woods  (he  statute  prescribes  a  particular  mode  of  ^enclosing 
and  cutting ;  and  that  it  was  necessary  for  the  plaintiff,  if  he 
meant  to  avail  himself  of  the  statute,  to  have  shewn  by  his  re- 
plication that  he  had  acted  conformably  to  the  directions  of  the 
statute  ;  and  that  the  statute  had  left  the  general  right  of  com- 
mon upon  the  same  footing  as  before,  and  consequently  that 
the  prescription  was  rightly  pleaded.     And  the  Court,  being  of 
this  opiniorf,  discharged  the  rule. 

Lord  Kbnyon,  Ch.  J.  (stopping  Gibbs  in  reply) — In  decid- 
ing this  question,  1  wish  not  to  be  understood  to  say  that  a  cus- 
tom may  not  prevail  that  butter  shall  be  sold  in  lumps^  or  yardSf 
containing  any  given  number  of  ounces  :  but  the  question  now 
before  the  Court  is,  whether  a  custom  in  Southampton,  that  a 
pound  shall  contain  18  ounces,  can  be  supported  in  law.  To  say 
that  it  can,  would  be  to  violate  all  the  rules  of  language,  as  long 
as  the  acts  of  parliament  which  have  been  cited  are  to  regulate 
this  subject.  This  has  engaged  the  attention  of  the  Legislature 
for  five  centuries,  and  they  have  thought  it  of  the  utmost  im- 
portance that  there  should  be  one  standard  of  weights  and  mea- 
sures throughout  the  kingdom.    But  it  is  said,  that  there  is  no 

(a)  Tr.  18  Geo.  S.  D,  R. 
Vol.111.  T  objection 
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1789.        objection  on  the  score  of  reason  and  convenience  why  thu  rule 
— —        should  not  be  relaxed  in  a  particular  town ;  because,  when  the 
Sn"        exception  is  once  established,  the  inhabitants  of  that  town  will 
DuRELL       square  their  notiont  accordingly.     But  it  is  material  to  consider 
whether  the  exception  to  the  rule  will  be  condned  to  butter 
only:  if  this  custom  can  be  established,  it  may  also  be  extended 
to  hops  in  Kentf  or  to  any  other  commodity  in  any  other  part 
of  the  kingdom ;  and  thus  the  greatest  confusion  will  be  intro- 
duced on  a  subject  that  ought  to  be  particularly  plain.    So  one 
measure  might  prevail  at  Pool,  another  at  Dartmouth^  S^c.  and 
thus  foreign  merchants  would  never  know  on  what  terms  they 
were  treating.     It  might  be  as  well  contended  that  a  custom 
could  prevail  in  a  partict^ar  place,  that  a  less  oumber  of  days  than 
seven  should  constitute  a  week;  or  that  a  less  space  of  ground 
than  an  a^cre  should  be  called  an  acre.  It  was  then  objected  that, 
even  supposing  that  the  statute  of  H.  1.  applied  uni^rsally,  the 
old  customs  should  prevail  till  the  weights  and  measures  were  sent 
dowu  from  the  Exchequer,  which  was  directed  to  be  done  by 
that  act;  and  that  th^  plaintiflF  should  have  replied  that  in  point 
of  fact  they  were  sent  to  Southampton.    But  the  Legislature  did 
not  say  that,  till  that  was  done,  the  old  customs  should  prevail.  , 
And  we  cannot  suppose  that  that,  which  the  Legislature  direct- 
ed, was  not  done.     The  statute  of  IS  4r  U  Car.  2.  c.  26.  Ukes 
it  for  granted  that  a  pound  shall  consist  of  l6  ounces,  and  that  the 
weights  and  measures  had  been  sent  to  the  different  parts  of  the 
kingdom.    There  are  two  kinds  of  weights ;  one  containing  12 
ounces  of  a  certain  denomination,  the  other   1 6  ounces  of  an- 
other denomination ;  and  it  appears  that  butter  has  always  been 
sold  by  the  latter.    Then  it  was  said,  that  customs  may  prevail 
agajnst  common  law :  but  they  are  such  consuetudines  as  are  rea- 
sonable and  beneficial ;  but  this  is  the  reverse  of  both  ;  for  all 
mankind  have  concurred  in  agreeing,    that  for  their   mutual 
convenience  they  should  be  regulated  by  one  uniform  stan- 
dard. 

AsHHUBST,  J. — I'he  only  ground,  on  which  this  custom  can 
be  supported,  is  a  supposition  that  the  Legislature  did  not  in- 
(end  to  interfere  with  the  customs  of  any  particular  tilace.  But* 
that  is  totally  unfounded ;  for  the  Legislature  supposed  that,  at 
the  times  when  the  several  acts  passed,  differents  weights  ^ 
measures  prevailed  in  different  towns ;  to  remedy  which  incon- 
venience they  passed  those  acts.  And  in  none  of  them  is  there 
any  reservaUou  of  any  ancient  customs ;  but  they  are  applicable 

to 
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to  every  place,  directiog  that  in  future  there  shall  be  but  one        1789< 
weight  and  meaAire  throughout  the  kingdom. 

BuLLBB,  J. — ^This  case  does  not  interfere  with  the;  question        ^ 

alluded  to  in  the  argument,  whether  a  custom  to  sell  butter  in  Dvaa&L. 
lun^s  of 'any  particular  weight  is  good  or  not.  That  question 
will  remain,  notwithstandiqjg;  this  decision,  as  it  did  before: 
and  I  have  never  seen  any  thing  in  the  acts  of  parliament 
requiring  persons  not  to  sell  more  or  less  than  a  pound.  But  the 
question  here  is  whether,  when  a  person  is  selling  butter 
under  the  specific  denomination  of  a  paund^  he  |hall  be  com- 
pellable to  sell  more  than  a  pound.  Butter  is  directed  to  be  sold 
by  averdupois  weight,  where  a  pound  consists  of  sixteen  ounces. 
Then  how  can  a  person,  who  professes  to  sell  a  pound  of  butter, 
be  compellable  to  sell  more  than  a  pound? — I  am  of  opinion  that 
the  custom  cannot  be  supported. 

Grose;  J. — Of  the  same  opinion. 

Judgment  for  the  plaintiff  (a), 

(«)  ritU  pott.  Hcekin  v.  Cooki^  4  vfA.  914;  R.  v.  J.  Mq^cr^  ifr.  750;  aad  the 
Ulster,  &c  af  ^.  Cratt  HotpUal  ▼.  Lord  Uowtard  ^JTuUtcn^  pott,  6  voL  SdS. 

Sir  Richard  Hughes  against  M ayre.  m^Sh. 

A  Rule  had  been  obtained,  calling  on  Maj/re  who  was  an  at-  TbeCoart 

tomey  of  this  court,  to  shew  cause  why  he  should  not  JSIJJ^^^Se^^ 

deliver  upon  oath  to  Sir  JR.  Hughes  all  the  court  rolls,  deeds,  tertainsam; 

papers,   and   writings,    belonging   to  him   or   his  estates,  on  u^^i^^i'^!^^^ 

Sir  R.  Hughes  giving  such  security  as  the  Master  should  ap-  attorney  of  ths 

prove  of  to  pay  all  money  that  the  Master  on  reference  to  him  ^^hi^todl-' 

should  find  to  be  due  to  Mayre.    I  appeared  that  Mayre  had  Hvcr  op  deeds, 

b|en  concerned  for  Harford  the  original  proprietor  of  these  tiooofhislien, 

estates  in  the  character  of  steward  and  receiver,  and  had  been  ^J^^^,^* 

continued  in  his  employment  by  Sir  £•  Hughes  to  whom  Har*  as  steward  of  a 

/ord  had  devbed  them.  V^':^'^^., 

Garrow  in  support  of  the  application  said  that  recourse  had  But  if  it  appear 

been  had  to  this  summary  mode  of  proceeding  from  the  urgency  JSn^J^Si**'* 

of  the  case;  for  Sir  Richard  Hughes  having  been  appointed  to  rested  in  tiie 

the  command  on  the  American  station  expected  to  receive  sailing  coort  wiu'uke 

orders  every  day,  and  was  prevented  from  making  any  settle-  a  secarity  from 

ment  of  his  affairs  before  bis  departure  by  the  refusal  of  Mayre  whom'iSey  are 

to  give  him  possession  of  these  deeds,  S^c.  though  he  had  of*  ''j^u^tJj^ 

fared  to  satisfy  every  demand  which  Mayre  had  upon  him,  and  on  demand  for 

tlie  inipeetion 
•f  incli  third  ptrMn.    [6  East,  'MM.    ace.  5  Taant.  S06^  Stf«.] 

T2  for 
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1789*        for  which  he  might  have  a  lien  upon  them.     That  this  was 

such  misconduct  on  the  part  of  Mayre  as  the  Court  would  not 

"gSSrf*       «"ff^r  in  any  of  ^heir  officers,  though  he  might  be  said  to  be  act- 
Mayre.      ]||g  partly  in  another  capacity  than  that  of  attorney.    However, 
on  shewing  cause  by, 

Bearcroji,  it  appeared  that  Mayre^s  conduct  was  bonajide. 
That  the  reason  of  his  refusal  to  deliver  up  the  deeds,  i^c.  was 
not  merely  on  account  of  his  own  demand  ;  but  aho  because  a 
Mr.  John  Bedfoid  had  a  claim  upon  some  part  of  these  estates 
under  Harford'%  will ;  and  he  had  not  received  any  autliority 
from  him  to  deliver  up  the  muniments^  without  which  Mayre 
thought  he  was  not  warranted  in  putting  them  idto  Sir  Richard 
Hughes^s  hands.  Besides  which,  it  was  objected  that  the  Court 
could  not  entertain  this  summary  application  against  Mayre  un- 
der pretence  of  his  being  an  attorney  of  the  Court,  because  he  had 
not  acted  in  that  diaracter  in  this  transaction.  As  to  the  mode 
of  application, 

Lord  Ken  YON,  Ch.  J.  said  that  recently  after  he  came  info  this  ^ 
court  an  application  of  a  similar  nature  to  the  present  had  been 
made,  which  struck  him  at  first  as  being  rather  extraonlinary ;  but 
that  he  had  looked  into  the  question,  and  found  that  the  practice 
was  not  novel;  there  was  a  case  in  Strange  (a)  to  the  same  effect. 

G^osE,  J Said  that  it  was  the  practice  of  th^  Common 

Pleas  to  grant  applications  of  this  sort. 

Accordingly  it  was  ordered  that  the  sum  of  300/.  should  be 
paid  into  the  Master's  hands  by  Sir  Richard  Hughes^  out  of 
which  Mayre  s  demands  were  to  be  satisfied,  and  that  Mayre 
should  deliver  the  deeds,  ^c.  into  the  Master's  hands  at  the  same 
time. 

And  afterwards,  on  the  llBth  o{  May,  Garrow  moved  for-the 
Master's  report ;  and  on  his  reporting  that  the  sum  of  300/.  or- 
dered by  the  former  rule  to  be  brought  into  court  had  been  paid 
to  him,  and  that  the  deeds,  ^c.  had  been  deposited  in  his  hands^ 
it  was  ordered  '^  that  upon  Sir  Richard  Hughe^s  giving  such 
*'  security  as  the  Master  should  direct  to  produce  all  such  parts 
<'  of  the  title  deeds,  court  rolls,  and  other  papers,  now  in  the 
*'  hands  of  the  Master,  as  relate  to  the  estates  in  which  John 
''  Bedford  is  interested,  to  the  said  John  Bedford  or  his  attorney, 
''  for  their  inspection,  or  in  any  court,  at  the  expence  of  the 
'^  said  John  Bedford,  the  said  several  deeds,  ^c.  be  delivered  t# 
**  the  said  Sir  Richard  Hughes,  or  his  attorney/' 

[8  Eatt,  237.3  (a)  Vide  Str<mg  v.  Howe,  1  Stn.  6S1 ',  and  8.  Mod,  539. 
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1789. 
Havelock  against  Hancill.  ^- — 

THIS  was  an  action  upon  a  policy  of  insurance  subscribed  if  a  ship  be  Ui- 
by  the  defendant  as  an  underwriter,  wherein  he  undertook  J""*^  *>J  ^« 
to  the  plaintiff  to  insure  the  ship  called  Iht  Lconomy,  tn  any  polic>  many 
lawful  trade,  (except  the  loading  and  carrying  of  stones,   rock  JjjjJj^JjJj^ 
salt,  and  iron  ore,)  for  twelve  calendar  months,  to  commence  on  try  of  the  mas- 
her sailing  from  Sunderland;  and  touching  the  adventures  and  IfJo^^^^^^^^jf 
perils  which  the  assurers  were  contented  to  bear.    They  insured  the  risks  to  be 
(amongst  other  things)  against  the  barratry  of  the  master  and  ma-  i^™/^^thetin. 
riners,  and  against  all  other  perils,  losses,  and  misfortunes,  that  de.rwriter»>wiU 
bad  or  should  come,  to  the  hurt,  detriment,  or  damage  of  the  iJ^  which  hap- 
said  ship«   The  declaration,  after  stating  the  policy,  proceeded  to  pens  by  the 
state  that  the  ship  sailed  on  the  26th  of  March  1 785  in  good  safety  muter^by 
and  in  a  lawful  trade  from  Sunderland^  and  that  afterwards,  "jnaggUng. 
and  before  the  expiration  of  twelve  calendar  months,  she  sailed  latiqnrespect- 

asaiu  from  the  port  of  Ostend  in  Flanders  bound  on  a  voyage  in  a  '°^  the  employ 
,      /•  *         7  o       .    ,      1         .  .    .  1        1  .  mentoftheship 

lawful  trade  to  Sunderland,  and  not  bring  employed  in  carry-  in  a  Um^ful 

liig  stones,  ^c.  and  afterwards,  to  wit,  on  the  6th  of  December  ^^^!^^^^^^ 

1785,  the  said  ship  before  she  arrived  at  Sunderland  put  into  the  trade  in  whick, 

port  of  SttieldSf  where  John  Wilkinson,  then  and  there  being  ijL^JJIJ^*^ 

the  master  of  the  ship,  tn  a  barratrous  and  fraudulent  manner,  ^  ^ 

witliout  the  knowledge,  consent,  or  privy,  and  against  the  wilt,'^^^'  '      '''' 

of  the  plaintiff ,  then  and  there  being  the  owner  of  the  said  ship,  j"^  ^ 

did  secretly,  fraudulently,  clandestinely,  unlawfully,  and  bar.  ^  OrC    ''     ' 

ratrousiy,  in  such  voyage  as  last  aforesaid  import  in  the  said  ship  9  ^  '^-  " 

from  Ostend  into  the  port  of  Shields  in  Great  Britain  a  large 

quantity  of  foreign  brandy  and   other  spirituous  liquors,  4rc. 

not  being  for  the  use  of  the  seamen,  ^c.  whereby  and  by  force 

of  the  statute  in  such  case  made  and  provided,  the  said  ship  be- 

came  forfeited,  and  was  seized  by  the  officers  of  the  customs, 

Sfc,  and  die  plaintiff  was  obliged  to  expend  408/.  in  obtaining 

restitution  thereof,  and  sustained  other  damages ;   of  all  which 

premises,  S^c. — To  this   there   was  a  general   demurrer  and 

joinder. 

Chambre,  for  the  demurrer,  contended  that  the  assured  were 

not  entitled  to  recover,  inasmuch  as  the  insurance  only  extended 

to  losses  which  the  ship  might  sustain  in  a  lawful  trade;  whereaa 

this  happened  in  an  unlawful  trade,  namely,  by  smuggling : 

T  3  and 
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1789*        and  it  was  a  matter  of  indiffereDce  to  the  underwriter  wbethe> 
~~~~~        that  proceeded  from  the  act  of  the  master  or  of  the  owner ;  it 
agmat        equally  took  the  risk  put  of  the   terms  of  his  engagement. 
Hancill.      But  it  will  be  contended  that  this  falls  under  the  description  of 
barratry,  which  is  also  insured  against ;   but  the  former  words 
confine  the  meaning  of  barratry  in  thb  respect  to  those  species  of 
barratry  which  might  happen  in  a  lawful  trade,  such  as  the 
master  or  mariners  deserting,  sinking,  or  running  away  with,  the 
ship.  And  it  would  be  highly  mischievous  that  the  underwriters 
^  should  be  liable  to  such  a  loss  as  this,  because  it  would  make  the 
owner  negligent  in  his  appointment  of  the  master  and  mariners, 
if  he  were  not  to  be  affected  by  their  misconduct.  • 
Wood  eontrd  was  stopped  1>y  the  Court. 
Lord  Ken  YON,  Ch.  J. — If  the  owner  of  the  ship  conduct  him- 
self with  propriety  he  is  entitled  to  be  indemnified  against  all 
the  perils  insured  against  in  the  policy.    It  is  too  late  now  to 
consider  whether  it  was  wise  that  policies  should  extend  to  pro- 
tect the  owners  against  the  acts  of  the  master  or  mariners,  over 
whom  the  underwriters  have  no  control.   But  such  has  been  the 
language  of  policies,  and  such  the  construction  of  them.  Now 
in  the  present  case  the  owner  has  not  engaged  in  any  unlawful 
trade ;  for  the  words  **  lawful  trade"  in  the  policy  mean  the 
trade  in  n^ich  the  ship  it  sent  by  the  owners.    It  is  stated  cor- 
rectly that  the  ship  was  sect  on  a  lawfal  voyage :  but  owing  to 
the  misconduct  of  the  master  she  was  lost ;  for  he  in  defiance  of 
his  duty  took  on  board  certain  commodities  which  subjected  the 
Ifhip  to  aeiaure.  -  This  falls  within  the  general  definition  of  bar- 
ratry (bebg  done  against  the  consent  of  the  owner)  against 
which  the  underwriter  has  insiu'ed. 
J^er  Curiam^  Demurrer  over*ruled. 
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1789. 
Blankley  against  Winstanley  and  Another.         Dj^i. 

THIS  was  an  action  of  trespass  and  false  imprisonmeDt  against  ^^S^^'uri*. 
the  defendants  who  were  justices  of  the  peace  for  the  diction  to  bo- 
county  of  Leicester,  for  causing  the  plaintiff  to  be  apprehended  .[^^  ^^^ 
and  sent  to  the  house  of  correction  by  virtue  of  a  warrant  issued  district  not 
by  theniy   they  not  having  any  jurisdiction  over  The  Bishop's  rough  do^ not 
Fee  in  the  said  county,   inasmuch  as  it  is  within  and  under  exclude  the 
the  exclusive  jurisdiction  of  the  inagislrates   of  the   borough  wiUioat  ex-'^** 

of  Leicester,  and  not  under  the  iurisdiction  of  the  justices  ?'«« words, 

r  -t-  rii  .1  A  .  1         1-  .  ir        J   And  though 

of  the  county.     Plea  not  guilty.     A  special  verdict  was  found  such  charter 

in  this  case  at  the  last  assizes  for  the  county  of  Leicester;  «;nt«n words 
•  •1  II.  ,      ^  »    •  •  .        .  t    of  reference  to 

Which  stated  the  borough  c\  Letcester  to  be  an  ancient  borough  former  charters 

and  body  corporate:  and  that  Edw.Aih.  on  24th  Augmt  in  the  e"aS^^„ri^ 

fourth  year  of  his  reign  by  letters  patent  granted   to  the  said  diction  is  given 

borough  [inter  alia]  that  the  mayor  and  four  of  the  more  dis-  j^l^ce^thm 

creet  burgesses  together  with  the  recorder  should  be  justices  ^e  borough, 

of  the  peace  within  the  said  borough,  and  the  precincts  and  they  shall  tttve 

limits  of  the  same,  to  hear  and  determine  felonies,  trespasses,  jan*diction 

and  other  misdemeanors,  with  a  clause  of  non-ifitromittatit  viS  district  in  tam 

to  the  justices  of  the  preace  for  the  county.     That  Hen.  7.  ynplw  "©do  et 
..1  Ti-         .         ■!.!  ..        fomuL  A-c.  yet 

in  the  twentieth  year  of  his  reign,  by  his  letters  patent,  after  if  there  be  in 

reciting  by  Jnspeximus  the  last  mentioned  charter,  granted  ex-  J^«  J«tter  char- 
elusive  jurisdiction  to  the  borough  magistrates  over  the  suburbs,  clause  of  the 
in  the  same  manner,  with  a  non-intrammittofit  clause.  Afterwards  cfown^andV 
Queen  Elizabeth  on  the  1st  June  in  the  forty-first  year  of  her  all  other  oerw 
reign  granted  a  new  charter  to  the  borough  of  Leicester;  in  which  J^h*^^|g^ 
she  recited,  Cumque  dilecli  subditi  nostri  major  et  burgenses  prae-  tnit^  have 
dicti  burgi  nostri  de  Leicester  nobis  humillime  supplicaverunt,  n^tjurisdic"'' 

quatenus  nos  eisdem  majori  et  burgensibus  gratiam  et  munifi-  ^^^  with  the 

.  ...  •     \       1  -i  county  jus- 

centiam  nostram  regiam  m  nac  parte  graciOse  exhibere  et  ex-  tices.    Where 

tendere  velimus ;  quodque  nos  pro  meliori  gubematione  regimioe  ^^  words  of  a 

et  melioratione  ejusdem  bargi  dictos  majorem  et  burgenses  ejus-  doubtful,  they 

dem  burgi  in  aliud  corpus  corporatum  et  politicum,  per  nomen  ^^  ^  t^\ 

...    11.  .  -         t         -jr.,  %.  plained  bylong 

majoris  ballivorum  et  burgensium  burgi  de  Leicester,  per  literas  usage  («). 

nostras  patentes  ratificare,  confirmare,  facere,  constituere,  redi- 

gere,  sen  creare  de  novo,  dignaremus,  cum  additione  et  augment 

tatione  quarundam  libertatum  pro  bono  publico  ejusdem  bur[;i, 

prout  nobis  melius  videbitur  expedire ;  nos  igitur  meliorationeiu 

(a)  Vide  R.  v.  BeUringer,  post  4  vol.  810 ',  R.  v.  MUUr,  post.  6  vol.  268 ',  and 
IVUhneU  v.  Gartkam,  lb.S88 

T  4  ejusdem 
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i78P.-       ejusdem  burgigraciosi  affectantes,  ac  volentes  quod  de  caetero  in 
-  perpetuum  in  eodem  bargo  continiio  habeatur.  unu$  cerius  et  in' 

n^nimt  dubiiatus  modus  de  etpro  custode  pads  el  bono  regimine  et  guberna- 
WiMSTAKLEY.  ttoncpopuU  ibidem^  et  quod  burgus  prsedicttts  de  cstero  in  per- 
^^^  ^    ^  petuum  sit  et  renianeat  burgus  pacis  et  quietis  ad  formidinem  et 

terrorem  malorum,  ^c.  She  willed|  ordained,  and  granted,  that 
Leicester  should  be  a  free  borough  and  a  corporation,  by  the  name 
of  the  mayor,  bailiffs,  and  burgesses,  and  that  the  mayor,  re- 
corder, and  the  four  last  aldermen  who  served  the  office  of  mayor 
sint  justiciarii,  tarn  ad  pacem  io  eodem  burgo  ac  libertatibus  et  prtS" 
cinctis  ejusdem  conservandam,  quam  ad  statuta  de  vagabondis,  Sfc. 
infra  burgum  prsedictum  ac  libertates  et  prsecinctas  ejusdem 
conservanda,  S^c.  ad  quod  iidem  major  et  recordatur  et  quatuor 
aldermanni  prsedicti  burgi,  vel  aliqui  tres  eorum,  quorum  ma- 
jorem  et  recordatorem  burgi  prsdicti  pro  tempore  existentes  duos 
esse  volunius,  omnes  8&  singulas  transgressiones,  Sfc,  quae  ad  offi- 
cium  justiciarii  pacis  infra  burgum  pradictum  libertates  etpre- 
cinctas  ejusdem  pertinent,  faciendum,  iuquirere,  audire,  pera* 
gere,  et  terminare,  possint  et  valeant  in  perpetuum,  tit  tarn  ont- 
plis  et  consimilibus  modo  et  forma,  proutpncantea  in  eodem  burgo 
usitatum  et  consuetumfuit,  adeopleni  et  integri,  ac  in  tarn  amplis 
modo  etformd,  sicut  aliqui  alii  justiciarii  pacb  nostri  ac  hseredum 
et  successorum  nostrorum  in  aliquo  comitatu  infra  regnum  nos- 
trum Anglim  per  leges  et  statuta  ejusdem  regni  nostri  Anglia, 
inquirerc,  audire,  sen  determinare,  possint  seu  poterint.  Ita 
tamen  quod  praedicti  major,  recordator,  ac  aldermanni  ejusdem 
l^urgi,  pro  tempore  ezistentes,  vel  successores  sui,  ad  defiermina- 
tionem  alicujus  murdredi  five  felonii,  aut  alicujus  alters^  ma- 
teriae  tangentis  amissionem  vitae  vel  membrorum,  infra  burgum 
praedictum  aut  libertates  vel  prsecinctas  ejusdem,  absque  speciali 
mandato  nostro  haeredum  vel  successorum  nostrorum  quoque 
modo  imposterum  non  procedant.  Et  ulterius,  pro  meliori  re* 
gimine  et  gubernatione  prasdicti  burgi  nostri  de  Leicester,  ac 
omnium  8c  singulorum  burgensium,  inhabitantium,  commo- 
rantium,  et  residentiam  infra  eundem  burgum,  volumus  et 
concedimus  quod  omnia  et  singula  domus,  edificia,  messuagia, 
terraetenementa,  et  bereditamenta  quaecunq.  situata  jacentia  vel 
existentia,  tarn  infra  parocbiam  Sanctae  Margareta,  vulgariter 
▼ocata  The  Bishop^  Fee,  in  praedicto  burgo  de  Leicester,  quam  in- 
fra parochias  Sanctae  Marian,  Sancti  Leonardi,  et  le  Newarke, 
in  eodem  burgo  de  Leicester,  per  quodcunq.  aliud  nomen  vel  alia 
nomina  vocantur  sive  nominantur,  nee  non  omnes  burgenses 
inhabitantes  oommorantes  et  residentes  in  eisdem  parocbiis  et 

locis, 
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locisy  dive  id  eanim  aliqu&y  pro  tempore,  et  de  tempore  in  tern-  1789- 
pus  existeotes,  de  caBtero  tnperpetuum  sint,  ermU  et  reputabuntur^ 
fare  sub  regimine,  potestate,  gubernationejurisdictione,  correcti-  agmut 
one,  et  coercione,  majoris  ballivorum  et  burgensium  burgi  de  Lei*  Winitanlbt. 
cetier  predicti  et  successuonim  suoruro ;  et  quod  major  ballivi  et 
burgenses  bargi  de  Leicester  prasdicti  et  successores  sui  deinceps 
in  perpetuum  habeant,  gaudeant,  et  utantur,  omnibuB  et  singulis 
eisdem  consimilibus  jaribas,  libertatibus,  pra&heminenciis,  et  ju« 
risdictionibiis  in  omnibus  et  singulis  eisdem  parochiis  Sancttt  Mar* 
garette,  Saoctae  Maria,  Sancti  Leonardi,  et  ie  Newarkef  qualia  et 
qu«9  ac  in  tarn  amplis  modo  et  forma,  prout  iidem  major  ballivi 
et  burgenses  virtute  harum  literarum  nostrarum  patentittm,  aut 
aliorumprogenitorum  nostrorum,  habere  uti  etgauderepossint  aut 
debent  inpradicto  burgo  de  Leicester,  aut  in  aliquo  membro parte 
velparcellA  ejmdem  burgi.  Ita  tamen  quod  base  praesens  con- 
cesBto  nostra  non  sit  ad  prejudicium  nostrorum  hasredom  aut  suc- 
cessorum  nostrorum:  $a/i;i5  etiam  omnibus  et  singulis  corporibus 
corporatis  et  politicise  ac  aiiis  personis  quibuscunque,  omnibus 
juribus,  libertatibus,  praebeminenciis,  et  jurisdictionibus  qui* 
buscunque,  aliier  quani  pra^dictis,  majori  ballivis  et  burgen- 
sibus  [ut  prefertur]  concessis,  quae  ipsi  aut  eorum  aliquis  jur^ 
et  legitime  habuere  et  gavisi  fuerint  ante  confectionem  et  tem- 
pore confectionis  barum  literarum  nostrarum  patentium  in  tarn 
amplis  modo  et  forma  prout  si  ha  litera  nostra  patentes  nunquam 
habita  velfactafuisseni.  The  Queen  further  g^nted  and  con- 
firmed of  her  certain  knowledge  and  mere  motion,  Sfc.  to  the 
mayor,  bailiffs,  and  burgesses,  all  and  singular  maneria,  messu- 
agia,  terras,  tenementa,  et  hereditamenta,  libertates,  liberas 
consuetudines,  privilegia,  franchiseas,  immunitates,  exemp- 
tiones,  et  jurisdictiones,  whatsoever,  which  the  corporation 
theretofore  bad  or  ought  to  have  enjoyed  within  the  borough, 
and  the  suburbs,  limits,  and  precincto  of  the  same,  ratione  sive 
pretextu  aliquaram  chartarum  aut  literarum  patentium  per  nos 
aut  per  aliquem  progenitorum  nostrorum  quomodo  anteh^c 
factorum  confirmatorum  aut  coocesaorum,  seu  quocunque  alio 
legali  modo,  jure,  consuetudine,  usu,  praescriptione,  sive  titulo, 
antehac  legitime  usitatorum,  ^c.  These  several  pharters  were 
found  to  have  been  duly  accepted,  and  to  be  still  in  force,  of 
which  the  defendants  had  due  notice.  The  special  verdict  fur« 
ther  stated  that  the  place  where  the  supposed  trespass,  Ife. 
was  committed  was  within  the  parish  of  St.  Margaret,  com- 
monly called  The  Bishop's  Fee  in  the  said  county  of  Leicester,  be- 
ing 
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1789*  ing  The  Bishap*s  Fee  named  in  the  charter  of  Elizabeth,  and 
therein  mentioned  to  be,  but  in  fact  not  being,  with  the  said  bo* 
Tough  before  the  time  of  granting  that  charter ;  and  that  the 
WiMiTAWLBT.  plaintiff  and  the  aftermentioned  George  White  were  inhabiUnta 
residing  in  The  Bishop* $  Fee  at  the  time,  but  were  not  cither  of 
them  a  burgess  or  freeman  of  the  borough.  It  was  also  found 
that  the  justices  of  the  peace  for  the  county  and  those  of  the 
borough  have  respectively  eiercised  jurisdiction  within  The 
Bi$hop*s  Fee  from  the  lime  of  granting  the  charter  of  EU* 
xabdh.  It  then  proceeded  to  state  that  the  defendants  were 
justices  of  the  peace  for  the  county,  and  that  Geo,  fVhUo 
laid  an  information  upon  oath  before  them,  that  the  plain- 
tiff, who  was  his  apprentice,  had  been  guilty  of  misdemeanors 
against  him,  ifc,  whereupon  the  plaintiff  was  summoned  before 
them  the  justices,  ^c  at  The  Bishop's  Fee,  i^c.  who  on  hearing 
the  complaint,  Sfc.  adjudged  him  to  be  committed  to  the  bouse 
of  correction,  Ifc.  It  then  stated  the  previous  notice  to  the  de- 
fendants from  the  plaintiff's  attorney  of  the  the  suing  out  the 
writ,  ^c.     But  whether,  ifc. 

Suiton  for  the  plaintiff.  The  question  is,  whether  the  charter 
of  Elizabeth,  with  reference  to  the  former  charters,  has  granted 
an  exclusive  jurisdiction  to  the  borough  magutrates  over  The 
Bishop's  Fee,  or  only  a  concurrent  jurisdiction  with  the  county 
justices.  It  will  not  be  disputed  but  that  the  King  may  by  his 
charter  create  an  exclusive  jurisdiction ;  on  this  point  the  case  of  ^ 
Talbot  V,  Hubble  (a)  is  decisive :  by  which  it  also  appears  that 
the  plaintiff  is  entitled  to  recover  against  the  defendants,  if  the 
Court  shall  be  of  opinion  that  the  magistrates  of  the  bo- 
rough of  Leicester  have  aii  exclusive  jurisdiction  over  the  place 
in  question.  The  apparent  idea  of  all  the  charters,  which  is 
particularly  expressed  in  the  latter,  was  to  preserve  one  cer- 
tain mode  of  government  within  the  borough  and  its  pre- 
cincts as  to  the  administration  of  justice  as  well  as  other 
matters.  In  furtherance  therefore  of  that  professed  intent, 
it  is  more  probable  that  it  was  the  intention  of  the  Crown 
to  grant  an  exclusive  than  a  concurrent  jurisdiction,  on  ac- 
count of  the  confusion  and  discord  which  naturally  arises 
from  two  independent  bodies  clashing  in  the  exercise  of 
their  powers.  The  only  things  then  necessary  to  be  consi- 
dered are  the  quantum  of  jurisdiction  conferred  by  the  former 
charters  over  the  borough  itself  of  Leicester;  and  whether 

(a)  SSfffV.  1154. 

the 
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the  words  of  reference  in  the  charter  of  EUzabeihf  ^hich  ex-  1789* 
tend  the  limits  of  their  jurisdiction  over  the  place  in  questioni  are  "—"-' 
'large  enough  to  give  the  same  exclusive  of  the  county  jus-  aguimu 
tices.  It  appears  from  the  first  charter,  that  of  Edw.  4.  that  Wimvtanlbt. 
the  county  justices  were  interdicted  from  taking  cognizaoce  of 
trespasses,  Ifc*  committed  within  the  boiough  itself;  and  that  a 
subsequent  charter  granted  to  the  borough  magistrates  the  same 
exclusive  jurisdiction  over  the  suburbs.  Then  came  the  charter 
of  Elizabeth  in  question,  wherein  she  recited  that  she  intended 
for  the  better  rule  and  government  of  the  borough  to  confirm 
their  former  privileges,  wtVA  the  addition  and  augmentation  of 
certain  liberties  for  the  public  good.  After  which  she  willed  that 
there  should  be  one  certain  mode  pro  custode  paci$,  et  bono  re- 
gimine  et  gubernatione  populi  ibidem*  Now  tliat  ibidem  refers  as 
well  to  the  liberties  M'hich  were  to  be  added  and  augmented,  as 
to  the  places  over  which  their  jurisdiction  before  extended ; 
over  all  which  she  intended  that  there  should  be  one  certaih 
mode  pro  custode  pacis.  Then  she  granted  jurisdiction  to  the 
borough  magistrates  over  all  trespasses,  8fc.  within  the  borough 
and  the  limits  and  precincts  of  the  same  in  tam  amplis  et  con- 
simiiibns  modo  et  formft,  ^c.  as  was  before  exercised,  ifc. 
Then  by  an  express  clause  The  Bishop's  Fee  (which  is  there  con* 
ceived  by  her  to  be  within  the  borough)  is  subjected  to  the  ju- 
risdiction of  the  borough  magistrates  in  tam  amplis  modo  el 
^orml^,  ifc,  as  was  before  exercised  within  the  borough  or  any 
part  thereof.  No  words  of  reference  can  be  stronger  than  these : 
and  it  is  exactly  the  same  as  if  all  the  provisious  of  those  former 
charters  had  been  set  out  verbatim  in  this  latter  one  of  Elizabdh, 
and  that  the  new  powers  and  jurisdictions  were  granted  in  the 
very  words  of  the  former  ones.  That  was  held  in  the  case  of 
the  abbot  of  Strata  Marcdla(a),  where  the  words  of  reference 
were  tot,  talia,  tanta,  hujusmodi,  eadem,  et  consimilia  privi- 
^^fP^f  jurisdictiones,  4rc.  quot,  qualia,  quanta,  et  quae,  dic« 
tus  nuper  abbas  habuit,  ^c,  which  Were  deemed  sufficient  to 
pass -whatever  privileges,  i|rc.  the  abbot  appeared  to  have  had: 
So,  in  the  £•  of  Shrewsbury^  case  (6),  one  of  the  questions 
was  whether  the  E.  of  Aatlond,  aa  steward  of  obtain  lord« 
ships,  had  authority  to  appoint  a  deputy ;  and  there  the  words  of 
reference  were  neurly  the  same  as  here,  viz.  adeo  pleni  et  inte« 
gr^,  et  in  tam  smfiia  modo  et  formft  prout,  4re«  and  the  Chief 
Justico  said,  that  if  in  any  former  patent  of  the  said  oflkt  of  stew* 

fyi)9Cs.H.  ih)9Ce.$t. 
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1789*  ard  the  patentee  had  express  power  to  make  a  deputy,  then  hf 
these  general  words  of  reference  being  applied  to  a  particular 
agmnii  charter,  which  has  such  express  aothority,  the  plaintiff  may 
WiNtTAMLeT.  make  a  deputy;  and  cited  several  cases  to  that  effect.  And 
in  Whistler's  case  (a\  it  was  resolved  by  the  Court  that  when 
the  King's  charter  in  general  terms  refers  to  a  certainty,  it  con- 
tains as  express  mention  as  if  the  certainty  had  been  expressed 
in  the  same  charter.  Plow.  130.  Bro.  Jbr.  tii.  "  PtUcni,''  34. 
1  Fentr.  409-  If  it  be  objected,  that  in  none  of  these  cases  do 
the  grants,  which  confer  the  franchise  on  one,  tend  to  exclude 
others  who  used  it  before ;  ^nd  that  without  an  express  clause 
of  exclusion,  those '  who  had  jurisdiction  before  would  not  be 
ousted;  Jmeredith*s  case,  cited  in  9  Co.  29  b.  does  away  any 
such  distinction.  There  Hen.  8th  had  granted  to  Queen  Kaihe-- 
fine  the  manor  of  Stokenham,  S^c.^  and,  by  subsequent  letters 
patent,  granted  that  she  should  have  the  goods  of  felons,  SfCm 
within  the  said  manor ;  and  inter  alia  that  the  manor  should  be 
exempt  from  the  jurisdiction  of  the  admiral,  and  should  have 
admirars  jurisdiction ;  and  the  manor  came  afterwards  to  Queen 
Mary,  who  granted  it  to  the  E.  of  Huntingdon  and  his  wife, 
[from  whom  Jmerediih  derived  title,]  and  that  they  should  have 
within  the  manor  tot,  ialia,  eadem,  et  hujusmodi  prtvilegia,  ^r. 
quot,  qualia,  quanta,  Sfc.  aliqui  ante  tunc  possidentes,  ^c» 
habuerunt  ratione  vel  praetextu  alicujus  chartae,  doni,  seu  con« 
cessionis,  seu  aliquarum  literarum  patentium,  8fc»  And  it  was 
resolved  per  totam  Curiam  that  although  the  grant  and  refer- 
ence were  general,  yet  it  ought  to  be  applied  to  a  certain  par* 
ticular,  as  in  that  case  to  the  charter  made  to  Queen  Katherine^ 
And  it  was  also  resolved  that  when  a  charter  has  general  refer* 
enoe  to  other  charters,  it  is  as  much  in  law  as  if  all  the  char- 
ters had  been  recited,  for  they  are  of  record.  Now  it  is  ob* 
servable  that  in  case  the  general  words  of  reference  were 
held  to  give  a  jurisdiction  to  the  grantees  exclusive  of  the  Ad- 
miralty; and  therefore  the  words  of  reference  being  equally 
strong  here  must  have  the  same  operation  as  to  the  county  jus- 
tices. If  that  be  so,  no  nsage  which  has  existed  since  the  char- 
ter can  invalidate  the  force  or  alter  the  legal  construction  of 
it;  although  if  the  words  were  doubtful,  it  might  serve  in  ge* 
neral  to  explain  them«  Yet  even  if  there  were  any  ambiguity 
in  the  words,  the  reason  for  adopting  usage  in  explanation  of  a 
charter  does  not  apply  here;  because  tbat*supposes  the  consent 

(a)  10  Co.  64. 
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of  all  parties :  whereas  in  this  case  no  consent  is  stated  in  the        1789. 
verdict;  for  it  does  not  appear  that  the  borough  magistrates  ever        *"""" 
had  notice  that  the  justices  of  the  county  exercised  jurisdictioa        ^gmmt 
within  The  Bishop's  Fee  since  the  charter  of  Elizabeth;  and  this  WniiTAHiiT. 
is  not  like  a  beneficial  franchise,  where  the  exercise  of  it  by  a 
stranger  is  a  sensible  diminution  of  the  profits  of  the  grantee. 

Cohe^  contra,  admitted  that,  if  the  words  of  the  charter  had 
been  clear  and  express,  the  usage  would  not  have  availed ;  but 
contended  that  if  they  were  in  any  degree  ambiguous^  usage  was 
the  surest  guide  which  the  Court  could  adopt  in  the  exposition  of 
them.  That  argument  applies  with  peculiar  force  in  the  present  ' 
case,  because  the  usage  has  prevailed  from  the  very  time  of  grant- 
ing the  charter  of  Elizabeth  for  the  county  magistrates  to  act 
within  this  district ;  which  shews  plainly  what  was  understood  . 
to  be  the  meaning  of  the  Crown  at  the  time.  Added  to  which  is 
the  opinion  of  Carte,  a  very  learned  antiquarian,  who  thought 
that  the  clause  in  question  did  not  give  an  exclusive  jurisdiction  to 
the  borough  magistrates  over  The  Bishop's  Fee.  Neitlier  can 
such  a  construction  prevail  in  point  of  law ;  for  where  the  King 
grants  by  his  prerogative  alone,  words  of  reference  are  not  suffi- 
cient, but  it  must  be  done  by  express  words ;  though  where  he 
grants  that  which  a  subject  might  do,  it  is  sufficient.  2  RoL 
Abr.  193.  A.  pi.  2.  12  Co.  2.  Cro.  Eliz.  513.  Those  cases 
shew  that  even  if  the  Crown  intended  to  grant  exclusive  ju- 
risdiction to  the  borough  magistrates  over  The  Bishop's  Fee, 
as  it  must  also  have  intended  to  take  away  the  jurisdiction  ojf 
ihe  county  justices,  that  could  not  be  effected  either  by  general 
words  or  words  of  reference.  2  Hale  P.  C.  47.  And  this  dis- 
tinction is  an  answer  to  all  the  cases  cited ;  for  they  relate  to 
property  which  was  the  subject  ipatter  of  grant  as  well  by  the 
subject  as  by  the  Crown.  But  even  if  that  were  otherwise,  it 
does  not  appear  that  the  Crown  meant  to  takeaway  the  jurisdic- 
tion of  the  county  justices  ;  for  though  the  charter  of  Elizabeth 
gives  jurisdiction  to  the  borough  justices  over  The  Bis^iop's  Fee, 
it  immediately  subjoins  a  saving  clause  of  the  lights  of  the  King 
and  of  all  other  persons,  in  tam  amplis  modo  et  form&,  prout  si 
hm  literse  nostras  patentes  nunquam  habitat  vel  factae  fuissent : 
and  it  b  found  by  the  verdict  that  the  county  justices  have  im- 
memorially  exercised  jurisdiction  there.  It  therefore  appears 
clearly  to  have  been  the  intention  of  the  Crown  that  the  borough 
mag'istrates  should  only  have  concurrent  jurisdiction  there.  But 
even  if  the  Court  should  think  that  the  charter  of  Elizabeth 

granted 
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1789*        granted  eiclusive  jurisdiction,  yet  as  there  has  been  so  long  an 

usage  |he  other  way,  the  Court  may  presume  a  subsequent  grant 

4^1^'       which  restored  the  jurisdiction  of  the  county  justices ;  and  in 
ViMSTAMLrr.   Darwin  v.  Vpion(a),  the  Court  said  they  would  presume  a  grant 
even  after  twenty  years  possession  of  window  lights. 

Sution^  in  reply.  As  to  the  difference  between  the  King's  grants 
when  acting  by  his  prerogative  alone,  or  as  a  common  person,  the 
case  of  Sir  Robert  Jikinx  {b)  is  a  complete  answer  to  it ;  for  there 
the  very  objection  was  made,  which  was  answered  by  Lord  Hak; 
and  so  is  the  case  of  jimeredith,  where  the  grant  was  of  admirars 
jurisdiction,  and  goods  of  felons.  Then  as  to  the  saving  clause, 
which  reserves  the  rights  of  the  King  and  other  persons,  it  is  with 
an  express  exception  of  those  rights  which  were  granted  to  the 
corporation,  which  therefore  leaves  the  question  as  it  was  before. 
Lord  Ken  YOK,  Ch.  J.^The  proposition  stated  by  ^  defend- 
ant's counsel  from  Lord  Hak,  and  which  was  adopted  in  the  case 
of  Talbot  V.  Hubble,  namely,  that  the  jurisdiction  of  county  jus* 
tices  can  only  be  taken  away  by  express  words,  I  have  always 
nhderstood  to  be  a  cardinal  ground  in  decisions  of  this  kind. 
And  this  is  not  more  grounded  in  law  than  in  convenience.  For 
.  it  does  sometimes  happen  in  limited  jurisdictions  that  little  fac* 
tionsand  intrigues  step  in  and  impede  the  administration  of  jus- 
.  tice.  In  this  particular  case,  we  should  at  least  pause  before  we 
broke  in  upon  the  usage  which  has  prevailed  for  near  two  cen- 
turies, and  which  has  at  least  grown  venerable  from  length  of 
time,  that  both  the  county  and  borough  justices  have  without 
any  objection  concurrently  administered  justice  in  thk  place. 
And  during  all  this  time  no  great  inconvenience  has  arisen ;  for, 
as  it  was  in  the  power  of  the  Crown  to  add  a  nonrintromittant 
clause,  and  as  no  application  has  been  made  for-  that  purpose,  it 
may  be  taken  for  granted  that  this  usage  has  not  been  very  preg- 
nant with  mischief.  It  is  clear  that  the  usage  alone  would 
.  not  prevail  i^inst  the  express  provisions  of  the  charter :  but  in 
this  as  in  other  cases  cotemporary  and  continued  usage  is  a  good 
guide  for  the  construction  of  it.  And  it  is  rather  curious  that 
Carte,  who  was  eminently  versed  in  antiquity,  should  have  con- 
curr^  in  this  opinion.  However  I  do  not  rely  on  that;  my 
opinion  is  formed  entirely  on  the  words  of  the  charter.  There 
b  one  fact  of  great  importance  in  this  case,  that  the  district  in 
question  was  not  part  of  the  borough  of  Leicester  prior  to  the 
charter  of  Elizabeth,  and  was  not  added  thereto  by  it    Bat  the 

(a)  M.  S6.  Geo.  5.  (6)  1  Ventr,  409. 

proximity 
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proxiiiity  of  the  borough  magistrates  might  make  it  convenient  1789« 
that  they  should  act  within  that  district  in  Concurrence  with  the 
county  justices;  that  power  is  given  to  them  by  the  charter  of 
Eliz.,  to  which  is  added  the  saving  clause  couched  inenfphatical  WmtTAatsT. 
words,  reserving  the  rights  of  the  Crown  and  of  all  other  persons 
enjoyed  before  that  time,  in  tarn  amplia  modoet  formtli  prout  si 
h«  literse  nostrse  patentes  nunquam  babitse  vet  facta  fnissent 
Therefore  at  the  same  time  that  the  Queen  conferred  a  JniisAc- 
tion  on  the  borough  justices,  she  expressly  reserved  all  rights 
belonging  to  other  persons.  Then  on  the  words  of  the  charter 
of  Elizabeth,  there  not , being  a  iioit-tJi^*o0itttan^  clause,  and  this 
district  not  being  made  part  of  the  borough,  (which  might  have 
varied  the  case,)  it  does  not  appear  to  have  been  the  intention  of 
the  Crown  to  give  them  more  than  a  concurrent  jurisdiction 
with  the  county  justices.  And  it  is  not  a  new  thing  to  give  to 
borough  justices  a  jurisdiction  out  of  the  limits  of  the  borough ; 
for  in  Ctiikero  in  Lancashire,  and  other  places,  it  has  been  done. 
But  the  exclusion  of  county  justices  from  acting  in  particular 
districts  has  always  been  watched  with  a  jealous  eye;  and  no- 
thing but  express  words  are  sufficient  to  exclude  them.  Now  in 
this  case  there  are  no  such  express  words ;  but,  on  the  contrary, 
there  are  express  words  reserving  to  them  the  same  jurisdiction 
which  they  had  prior  to  the  granting  of  that  charter.  Therefore 
the  act  complained  of  by  the  plaintiff  was  a  legal  act  done  mider 
the  authority  of  justices  having  a  competent  jurisdiction. 

AsHHDEST,  J. — 1  am  of  opinion  that  this  is  a  grant  to  the 
magistrates  of  tbeboroughof  Ii«ices^er,of  aamctirreit//tfriMftc/fOii 
with  the  county  justices  over  The  Bishap*$  Fee.  And  it  is  ob- 
servable that  this  district  was  not  only  not  part  of  the  borough 
before  the  charter  of  Elizabeth,  but  the  justices  of  the  borough 
had  no  jurisdiction  at  all  there  previous  to  that  time,  and  that 
charter  has  not  made  it  part  of  the  borough.  Periiaps  it  was 
owing  to  the  circumstance  of  the  non-residence  of  the  coui|ty  ^ 
justices  near  this  place  that  it  was  found  convenient  to  extend 
the  jurisdiction  of  the  borough  justices  over  it.  But  so  far  from 
there  be'mg  any  express  words  of  exclusion  in  this  charter,  which 
are  necessary  in  cases  of  this  sort  to  exclude  the  county  m»- 
gistrates,  it  appears  from  the  very  words  of  it  that  this  is  only 
a  grant  of  a  concurrent  jurisdiction :  because  the  rights  of  the 
Crown  and  of  all  other  persons  are  expressly  reserved. 

BuLLER,  J. — In  the  decision  of  this  case,  which  comes  be- 
fore the  Court  on  a  special  verdict^  we  are  bound  to  determine 

on 
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1789.        on  the  facts  found  by  the  jury^  and  cannot  infer  any  thing.     1 

entirely  agree  with  the  doctrine  laid  down  in  Darwin  and  Upton ; 

tigmmi  b"^  ^^^^  <^*M  differs  from  the  present  in  the  manner  in  which 
WiBfSTAMLEY.  if  caoic  beforc  the  Court.  That  came  on  on  a  motion  for  a  new 
trial,  which  the  Court  refused  to  grant  because  the  second  ver- 
dict must  have  been  the  same  as  the  first  on  the  justice  of  the 
case.  But  this  case  comes  before  UB  on  a  special  verdict,  where 
we  cannot  presume  any  thing  that  does  not  appear  upon  the  re- 
cord. Laying  that  argument  therefore  out  of  the  case,  we 
must  consider  the  facts  which  are  found  by  the  jury.  The  ver- 
dict states  that  The  Bishop's  Fee  wnn  no  part  of  the  borough  of 
Leicester  previous  to  the  charter  of  Elizabeth :  if  not,  then  the 
question  must  tvam  on  the  true  constructi<$n  and  meaning  of  that 
charter ;  in  deciding  which  two  things  are  to  be  considered ;  first, 
the  words  of  the  charter  ;  and,  secondly,  the  usage  which  has 
prevailed  since.  As  to  the  first ;  nothing  but  express  words  can 
exclude  the  county  justices :  but  here  are  no  such  words ;  and 
it  is  a  very  material  part  of  the  case  that  even  by  that  charter  The 
Bishop's  Fee  is  not  made  part  of  the  borough ;  so  that,  without 
the  saving  clause,  the  charter  gives  the  borough  Justices  a  power 
of  acting  within  a  certain  district  not  within  the  borough,  which 
cannot  exclude  the  justices  of  the  county  who  had  jurisdiction 
there  before.  And  this  is  confirmed  by  the  saving  clause,  which 
expressly  reserves  all  former  rights.  Then  with  regard  tO'the 
usage ;  usage  consistent  with  the  meaning  of  the  charter  has  pre- 
vailed  for  IQO  years  past.  And  if  the  words  of  the  charter  were 
more  disputable  than  they  are,  I  think  that  ought  to  govern  this 
case.  There  are  cases  iu  which  this  Court  has  held  that  a  settled 
usage  would  go  a  great  way  to  control  the  words  of  a  charter. 
Such  was  the  case  of  Gape  v.  Handley  (a),  in  which  the  Court 

went 

(n)  Gtif%  t.  HvnUy^  Mick.  17  Geo.  3. 0.  H. ^This  was  an  usne  to  try  ivbetber 

the  presentation  to  the  rectory  cSSt.  Alhrnu  belonged  to  the  mayor  and  aldermen, 
or  to  the  mayor,  aldermen,  and  borgeues  of  51.  Jlhtsu  at  large.  In  £«ier  Term, 
a  imBidamiu  issned,  directed  to  tlie  mayor  of  the  borough,  requiring  him  to  hold 
an  a*eiiibly  of  the  mayor,  aldermen,  and  burgesses  for  the  pnrpoiie  of  electing  and 
^  presenting  a  fit  person  to  be  rector,  4v.,  ami  to  affix  the  common  seal  of  the  cor* 
poration  to  such  presentation.  To  tlus  mondamtij  the  mayor  made  a  retoni,  sett* 
iag  out  part  of  a  charter,  and  stating  a  bye  law  not  extant  in  writing,  by  which 
the  presentation  to  the  living  was  given  to  the  mayar  and  aldermen  only.  The  pro- 
secutor moved  for  a  peremptory  numdamiM,  insisting  that  such  bye  law  was  re- 
pugnant to  the  charter,  and  void ;  and  pressed  for  a  peremptory  vrrit  under  the 
special  circumstances  of  the  case,  because,  if  six  months  elapted,  the  presentation 
would  be  barred  by  pleuarty.  On  that  motion  the  present  issue  was  directed  by 
consent,  and  it  came  on  to  be  tried  at  the  Summer  Assizes  in  £f€r(/ord«Afire  before 
lA>rd  MemtfUld^  when  a  verdict  was  given  for  the  defendant,  i»n.  that  tiie  right 

♦f 
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having  recourse  to  the  usage  in  this  case,  on  the  words  of  the        1789* 

charter  alone,  I  think  the  county  justices  are  nut  excluded^  there         

being  no  express  words  for  that  purpose.  a^iiwT^ 

Gro8E|  J.— In  construing  the  charter  of  Elizabeth  it  is  nc-  Wiwstasley. 
cessary  to  consider  how  the  jurisdiction  of  the  respective  jma* 
gtstrates  stood  before.  7%e  Bishop's  Fee  was  within  the  juris- 
diction of  the  county  magistrates;  and,  uulens  their  jurisdiction  is 
expressly  taken  away  by  that  charter,  it  must  remain  as  it  did 
before.  Now  I  think  that  not  only  exclusive  jurisdiction  was  not 
given  to  the  borough  justices,  but  that  it  was  the  intention  of 
the  Crown  only  to  grant  them  a  concurrent  jurisdiction  with  the 
magistrates  of  the  county.  For  by  the  former  words  of  that 
grant  exclusive  jurisdiction  is  not  given  to  them^  besides  which 

laws  in  the  charter  of  Cm",  S.,  by  which  they  havii  poifrer  to  make  bye-lawi  for  tlie 
government  of  the  borough,  and  disposition  and  letting  of  lands,  tenements,  and 
hereditaments,  ifc. ;  and  then  follows,  "  so  that  snch  laws  be  not  repugnant  to 
the  laws  of  EngkMd/*  There  the  sentence  ends.  If  the  mayor  and  aldennen 
have  power  to  make  a  bye-law  to  take  th^  presentation  from  the  corporation  at 
large,  and  give  it  to  the  mayor  and  aldermen,  that  is  not  a  regulation  of  the  man- 
ner of  presenting,  but  taking  the  right  away  from  tlie  corporaUon  at  large. 
Where  a  power  is  given  to  make  bye^lavrs,  which  shall  be  observed  under  a 
penalty,  it  most  mean  to  make  bye-laws  to  be  observed  by  others,  and  not  that 
men  should  make  bye-laws  for  themselves  to  observe  mide r  a  penalty. 

fVaUace^  Kempe^  Serjt.  and  Baito*,  shewed  cause  for  the  defendant. 

Liord  MANSFiELD.—Thongh  I  stated  that  leave  was  given  to  move  for  a  new 
trial  without  costs,  the  meanmg  of  that  was  to  move  on  the  question  of  law :  And 
supposing  the  usage  established  by  the  verdict  could  not  be  supported  in  law,  the 
▼erdict  was  to  be  entered  for  the  plaintiff;  for  this  wa«  only  to  inform  Uie  Conrt. 
The  restriction  of  tlie  presentation  at  laaige  to  the  select  body  it  the  most  reason- 
able restriction  that  Can  exist.  A  popular  election  of  a  miuister  raises  fumes  and 
heats  among  the  parishioners,  and  tends  much  to  destroy  christian  charity.  The 
question  is,  whether,  on  the  constnicUdn  of  this  diarter,  the  Conrt  is  warranted 
to  say  that  the  King  who  granted  the  charter,  and  the  corporation  who  took  it, 
meant  that  the  presentation  should  be  made  by  the  mayor  and  aldermen  only  ^ 
The  advowson  is  granted  to  tlie  corporation ;  so  is  the  power  of  making  bye- 
laws,  though  that  power  is  to  be  executed  by  the  select  body.  The  words  of  the 
charter  are  very  partieular :  First,  There  is  a  general  power  to  make  bye-lawa, 
tinder  which  they  may  make  every  bye-law  on  the  usual  subjects ;  and  then  it 
adds  that  they  shall  make  bye-laws  concerning  the  letting  of  land,  4"^.  goods  and 
chattels,  Sfc,  as  it  is  given  in  such  a  large  manner,  it.is  a  demonstration  that  they 
should  have  the  management  of  the  revenue.  They  cannot  take  to  tlidr  own  use 
the  profits  of  the  lands,  ifc;  that  would  be  an  abuse:  but  the  charter  implies 
strongly  that  they  should  have  the  management  of  them ;  the  usage  is  uniform 
that  they  have  had  it;  they  have  made  mortgages,  leases,  8ft,  and  liavc  executed 
bonds.  If  it  were  doubtful,  supposing  the  question  to  have  arisen  rec<>ntly,  the 
"usage  is  a  strong  information  of  the  true  construction.  I  thought  so  at  the  trial ; 
and  think  now  that,  without  resorting  to  the  bye-law,  by  the  construction  of  tlie 
charter,  with  the  uniform  usage  under  it,  the  mayor  and  aldermen  only  ought  to 
have  the  disposal  of  the  advowson. 

Aston,  J.— I  think  that  it  is  right  not  to  go  on  the  supposition  of  the  bye-law, 
bat  that  this  uniform  usage  is  a  good  construction  of  the  charter. 

W1LLE8  and  As HHCRST,  Justices,  of  the  same  opinion.  Rule  disduuKed  (a). 
(o)  Fid.  R,  V.  Varlo,  Cowp,  250. 

U  Q,  there 
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1 789.        there  is  a  sn?ing  clause  reserving  the  rights  of  all  other  persons  : 

,,  """~~        added  to  which  is  the  uniform  usage  which  has  prevailed  ever 

affuinst        since,  which  shews  that  it  has  been  generally  understood  that 

>ViN&TANL£Y.  Qp)y  ^  concurrcnt  jufisdictiou  was  intended  to  be  granted  lo  the 

borouoh  justices.     The  case  of  Gape  v.  Handley,  mentioned  by 

^     my  brother  Buller,  is  very  strong  on  this  point ;  and  if  it  had 

rested  on  that  ground  alone^  1  should  have  said  that  exclusive 

jurisdiction  was  not  granted  to  the  magistrates  of  the  borough. 

But  my  opinion  is  formed  on  the  charter  itself;  on  which  I  am 

warranted  in  saying  that  in  law  exclusive  jurisdiction  neither  was, 

nor  was  intended  to  be,  granted  to  the  borough  justices  over  The 

Bishop's  Fee. 

Judgment  for  the  defendants  {a), 
(a)  R.  Y.  Saitubunj,  posi.  4  voL  451. 3  Atk,  576. 

Maii\^\Xxr/^^/? -^ -^ ■     Taylor  against  Cole,   s^t.^.n  (m/s)Q.b.  3c 
III  trespass  for   HpHIS  was  an  action  of  trespass;  the  first  count  in  the  de- 
eiitcrin/the        ^    claration  was  for  breaking  and  entering  the   plainiifis 

plain tiifs house  Ijouse,  and  expelling  him :  and  the  second  count  was  for  expel- 
and  expelling     ,.        ,        ,  .     •  ^i.  r  i  •         n  •    t^  r*i         ^  ^ 

\\\\\\  therefrotiiy  Img  the  plamtiff  from  the  occupation  of  his  house.    Fleas,  nrsi, 

the  breaking  ||,g  general  issue  to  the  whole  declaration ;  2dly,  As  to  the  break- 
aiid  entering  ^  -       %      t^  iirj         '       -i^   a 

hre  the  gist  of    ing  and  entering  m  the  first  count ;  the  defendant  justified  as 

theeSkion"u  ^^^^^^  ^^  Middlesex,  under  z^eri  facias  at  the  suit  of  Joseph 

merely iggra*  Haj/Ung;  and  3dly,  As  to  the  expulsion  in  the  second  count, 

fore'L^sUfiw-  he  justified  under  Vi  fieri  facias  at  the  suit  of  R.  B.  Sheridan; 

tlonaiitotbe  in  which  plea,  after  stating  the  delivery  of  the  writ  to  him  as 

entering  wiu  sheriff,  be  stated  that  at  the  time  of  the  execution  of  the  writ 

cover  the  the  plaintiff  was  possessed  of  a  certain  interest  in  the  residue  of  a 

tion.    And  if'  Certain  ter-m  of  years  then  to  come  and  unexpired  in  the  said 

the  plaintiff  house,  called  the  King's  Theatre  or  Opera  House,  in  which,  Sfc. 

on  the  cxpul-  a^d  that  by  virtue  of  the  said  writ  he  seized  and  took  the  said  in- 

»i<io,  as  making  fg^est  of  the  said  plaintiff  of  and  in  the  said  residue  of  the  said. 

trespasser  ab  term  of  years  then  to  come  and  unexpired  in  the  said  house,  and 

tniiio,  he  mast  ^^\y  sold  and  assigned  the  said  interest.  &c.  under  and  by  virltie 
now  assign  it.  .  .  . 

Qa: Whether     of  the  said  writ  to   T.  Harris;   who  afterwards  entered  into 

sefk^rtcrai^n**  ^^^  **'^  house,  ^c.  the  door  of  the  same  house  then  being  open, 
tlie  possesion  of  and  peaceably  and  quietly  expelled  the  plaintiff,  &c.  The  plaintiff 
under  a^«rt      ^^^^  '^^"^  ^P^*^  ^^^^  ^^^^  P'^^>  ^"^  demurred  generally  to  tlie 

facias,  may  not  two  last, 
put  the  vendee 

in  possession?— In  pleading  the  taking  of  a  term  nnder  a^.  fa.  it  issttfficient  to  state  that  the 
party  wan  possessed  if  a  ceriuin  interrsi  in  the  residue  «f  a  certain  term  qf  years,  [1  H.  Bl.  555. 
Willes,  150.    1  Saond.  ^8.    s;  Camp.  175.    7  T.  R.  432.] 

On 


IN  THE  Twenty-ninth  Year  of  GEORGE  III.  295 

On  the  trial  at  the  Westminster  sittings  before  Lord  Kenyan,  a         17S9. 
verdict  was  entered  generally  (a)  on  the  whole  record.  

fVood  now  argued  in  support  of  the  demurrer.  The  last  plea  atufn^f 
is  bad,  because  the  sheriff  could  not  justify  the  expulsion,  even  Cole. 
though  the  plaintiff  had  an  immediate  interest  in  the  premises  ;  j/'^^^y^/^A 
still  less  can  the  present  justification  be  supported,  since  it  is  not  ^^^  ^^  -  ^  ^ 
stated  what  interest  the  plaintiff  had.  It  is  not  alleged  that  the 
plaintiff  was  possessed  of  the  Opera  House ybr  a  term  of  years ; 
but  merely  that  he  had  an  interest  in  it.  Now  he  might  have  an 
interest  which  would  not  justify  the  sheriff  in  turning  him  out ; 
for  if  the  plaintiff,  having  a  term  of  years,  made  a  mortgage 
for  a  less  term  than  his  pwn,  and  were  in  possession  with  the 
consent  of  the  mortgagee,  in  that  case  he  would  have  an  equity 
of  redemption,  an  interest  which  the  sheriff  might  have  sold, 
but  yet  such  an  interest  as  would  not  have  justified  the  expulsion. 
Or  suppose  he  had  an  annuity  payable  out  of  the  Opera  House, 
the  sheriff  might  have  sold  the  annuity,  but  could  not  justify 
the  expulsion.  And  if  he  could  have  any  interest  at  all  v\hich 
would  not  justify  the  sheriff  in  turning  him  out,  it  is  a  fatal  ob^ 
jectioR  to  this  plea.  But  even  supposing  that  the  plaintiff  had  a  [3  Atk.  7S9.] 
term  of  years,  it  was  held  by  the  Court  in  12.  v.  Dearie  and 
others  {b)  upon  a  motion  for  restitution  to  a  possession,  ''  That 
'*  if  a  sheriff  on  zjieri  facias  do  sell  a  lease  or  term  of  an  house,  he 
**  cannot  and  must  not  put  the  person  out  of  possession,  and  the 
**  sendee  in;  but  the  vendee  must  bring  his  ejectment."  Here 
then  the  sheriff  might  have  sold  the  plaintiff's  interest  in  the  Opera 
House,  and  the  vendee  should  have  brought  an  ejectment  to  re- 
cover possession.  And  great  inconvenience  would  ensue,  if  the 
sheriff  were  enabled  to  expel  under  zjieri  facias  as  well  as  to  sell 
tbe  term.  The  first  plea  of  justification  is  also  bad :  for  when- 
ever a  person  has  any  authority  by  law  to  do  any  particular  act, 
and  he  abuses  that  authority,  he  makes  hiiuself  a  trespasser  ab 
initio  The  Six  Carpenters'  case^  B  Rep.  146.  and  Reed  9,  Har^ 
rison,  2  BL  Rep.  1218.  The  statute  1 1  Geo.  2.  c.  19.,  ^'hich 
enacts  that  for  any  irregularity  in  a  distress  the  landlord  shall 
not  be  deemed  a  trespasser  ab  initio,  is  strong  also  to  shew  what 
the  common  law  on  this  subject  is.     Then  in   this  case   the 

(a)  On  a  former  day  fFood  moved  to  alter  the  verdict  accordingto  the  evidence, 
and  to  enter  op  a  verdict  on  that  part  which  was  not  jnstified,  namely,  the  ex- 
pulsion in  the  first  count;  which  the  Coort  refused  for  the  same  reasons  which 
Ihey  afterwards  gave  in  delivering  their  judgment  00  (be  demurrer. 

(b)  S  Sfune.  85. 

U  3  sheriff 


cy2  CASES  IN  EASTER  TERM 

17B0.        there  is  a  suving  clause  reserving  the  rights  of  all  other  persons : 

added  to  which  is  the  bniform  usage  which  has  prevailed  ever 

afniifiit  since,  which  shews  that  it  has  been  generally  understood  that 
WiNftTANLEY.  Q|,|y  g  concurfent  jurisdiction  was  intended  to  be  granted  lo  the 
borough  justices.  The  case  of  Gape  v,  Hnndley,  mentioned  by 
^  my  brother  Buller,  is  very  strong  on  this  point ;  and  if  it  had 
rested  on  that  ground  alone,  1  should  have  said  that  exclusive 
jurisdiction  was  not  granted  to  the  magistrates  of  the  borough. 
But  my  opinion  is  formed  on  the  charter  itself;  on  which  I  am 
warranted  in  saying  that  in  law  exclusive  jurisdiction  neither  was, 
nor  was  intended  to  be,  granted  to  the  borough  justices  over  The 
Bishop's  Fee. 

Judgment  for  the  defendants  (a). 

(a)  R.  Y.  Sainsbury^post. 4  vol.  451. 3  Mk.  576. 

KlTiii.-^-^^^-^-^-  "I k\\.ovi  against  Cole.  s^^^^.tK^sjQM.sc 
III  trespass  for  HpHIS  was  an  action  of  trespass;  the  first  count  in  the  de- 
nitSthe**  ^  claration  was  for  breaking  and  entering  the  plaintiff's 
plaiiititrsliouse  |)ouse,  and  expelling  him;  and  the  second  count  was  for  expel- 
mx  tlX"ri?»,  ling  the  pUintiflf  from  the  occupation  of  his  house.  Pleas,  firs!, 
tl»e  breaking  j|,g  general  issue  to  the  whole  declaration ;  2dly,  As  to  the  break- 
hIv  the^fi^t  of  ing  and  entering  in  the  first  count ;  the  defendant  justified  as 
the  action,  and  ,^  jjp  f  Middlesex,  under  ^  fieri  facias  at  the  suit  of  Joseph 
tlieexpiil»ioou  "*••  '  ^  i-.i  j  «♦ 

nurdyVpra.  flayling;  and  3dly,  As  to  the  expulsion  m  the  second  count, 
nation:  tiicie-  j^^  justified  under  n  fieri  facias  at  the  suit  of  R.  B.  Sheridan; 
tiona^itothe  in  which  plea,  after  statmg  the  delivery  of  the  writ  to  liira  as 
*?'?"^!il!?^u?  sheriff,  he  stated  that  at  the  time  of  the  execution  of  the  writ 
cover  the  the  plaintiff  fffas  possessed  of  a  certain  interest  tn  the  residue  of  a 

tion!^*And"'  certain  tenn  of  years  then  to  come  and  unexpired  in  the  said 
the  plaintiff  house,  called  the  King's  Theatre  or  Opera  House,  in  w  hich,  &c. 
Z'iUelS:  *»^  ^*«'  h  ^'*'''"*  ?^'**  saidicrit  he  seized  and  took  thesaidiu- 
won,  as  making  (^y^^^  of  the  said  plaintiff  of  and  in  the  said  residue  of  the  said 
tiT>i>*^r1i6  *  term  of  years  then  to  come  and  unexpired  in  the  said  house,  and 
iaiito,  be  most  j^iy  gold  ,„d  ngsigned  the  said  interest,  Ifc.  under  and  by  virtue 
QaTwhHher'  of  the  said  writ  lo  T.  Harris;  who  ajiencards  entered  into 
thcslicriff,  who  ijjg  5^y  house,  Ac.  tlie  door  of  the  same  house  then  being  open, 
thr  possesion  of  and  peaceably  and  quietly  expelled  the  plaintiff,  &c.  The  plaintiff 
luider  mIU  took  issue  upon  the  first  plea,  and  demurred  generally  to  the 
/<!<:»«,  may  not  twO  last. 

iirpossetsioB?- In  pleading  the  taiincof  a  teimimdera^/a.  it  is  safficient  to  state  Ojat  U« 
p^rtv  was  possessetl  ^'  a  ctri**itk  hUerent  m  ike  residue  ff  a  cerfoia  tfrm  ^yemrs.  [I  H.  BL  5>J. 
Villcs  160.    1  Sannd. <a.    e  Camp.  l?6.    7  T.  R. 4Ss.] 


IN  THE  Twenty-ninth  Year  of  GEORGE  III.  295 

On  the  trial  at  the  Westminster  sittings  before  Lord  Kenyon,  a         17S9. 
verdict  was  entered  gaierally  (a)  on  the  \ihole  record.  

fVood  now  argued  in  support  of  the  demurrer.  The  last  plea  J^^i^^f 
is  bad,  because  the  sheritF  could  not  justify  the  expulsion,  even  Cole. 
though  the  plaintiff  had  an  immediate  interest  in  the  premises ;  j/^^^y^/^ /f^ 
srill  less  can  the  present  justification  be  supported,  since  it  i«  not  ^y'  ^'-  -  >r  /. 
stated  what  interest  the  plaintiff  had.  It  is  not  alleged  that  the 
plaintiff  was  possessed  of  the  Opera  House ybr  a  term  of  years ; 
but  merely  that  he  had  an  interest  in  it.  Now  he  might  have  an 
interest  which  would  not  justify  the  sheriff  in  turning  him  out ; 
for  if  the  plaintiff,  having  a  term  of  year's,  made  a  mortgage 
for  a  less  term  than  his  pwn,  and  were  in  possession  with  the 
consent  of  the  mortgagee,  in  that  case  he  would  have  an  equity 
of  redemption,  an  interest  which  the  sheriff  might  have  sold, 
but  yet  such  an  interest  as  would  not  have  justified  the  expulsion. 
Or  suppose  he  bad  an  annuity  payable  out  of  the  Opera  House, 
the  sheriff  might  have  sold  the  annuity,  but  could  not  justify 
the  expulsion.  And  if  he  could  have  ani/  interest  at  all  which 
would  not  justify  the  Kheriff  in  turning  him  out,  it  is  a  fatal  ob- 
jectiou  to  this  plea.  But  even  supposing  that  the  plaintiff  had  a  [3  Atk.  739.] 
term  of  years,  it  was  held  txy  the  Court  in  R.  v.  Dearie  and 
others  {b)  upon  a  motion  for  restitution  to  a  possession,  "  That 
**  if  a  sheriff  on  njieri  facias  do  sell  a  lease  or  term  of  an  house,  he 
*'  cannot  and  must  not  put  the  person  out  of  posseshion,  and  the 
"tendee  in;  but  the  vendee  must  bring  his  ejectment."  Here 
then  the  sheriff  might  have  sold  the  plaintiff's  interest  in  the  Opera 
House,  and  the  vendee  should  have  brought  an  ejectment  to  re- 
cover possession.  And  great  inconvenience  would  ensue,  if  the 
sheriff  were  enabled  to  expel  under  a^'ert  facias  as  well  as  to  sell 
the  term.  The  first  plea  of  justification  is  also  bad :  for  when- 
ever a  person  has  any  authority  by  law  to  do  any  particular  act, 
and  he  abuses  that  authority,  he  makes  himself  a  trespasser  ab 
initio  The  Six  Carpenters'  case,  8  Rep.  146.  and  Reed  v.  Har- 
rison, 2  BL  Rep,  1218.  The  statute  1 1  Geo.  2.  f.  19.,  which 
enacts  that  for  any  irregularity  in  a  distress  the  landlord  shall 
not  be  deemed  a  trespasser  ab  initio,  is  strong  also  to  shew  what 
the  common   law  on  this  subject  is.    Then  in   this  case   the 

(a)  On  a  former  day  fVood  moved  to  alter  the  verdict  accordingto  the  evidence, 
aad  to  enter  op  a  verdict  on  that  part  which  was  not  jiutified,  namely,  the  ex- 
pulsion in  the  first  coimt;  which  the  Coart  refused  for  the  same  reasons  which 
they  afterwards  gave  in  delivering  their  Judgment  00  (lie  demurrer. 

(b)2Show,B5. 

U  3  iheriff 


'-92  CASES  IN  EASTER  TERM 

1 789.        there  is  a  sn?ing  clause  reserving  the  rights  of  all  other  persons : 

^         added  to  which  is  the  uniform  usage  which  has  prevailed  ever 

against        since,  M'hich  shews  that  it  has  been  generally  understood  that 

>ViN8TANLEY.  Q^iy  ^  concurrenl  jufisdictioH  was  intended  to  be  granted  lo  the 

borough  justices.     The  case  of  Gape  v.  Handky,  mentioned  by 

^     my  brother  Buller,  is  very  strong  on  this  point ;  and  if  it  had 

rested  on  that  ground  alone,  1  should  have  said  that  exclusive 

jurisdiction  was  not  granted  to  the  magistrates  of  the  borough. 

But  my  opinion  is  formed  on  the  charter  itself;  on  which  I  am 

warranted  in  saying  that  in  law  exclusive  jurisdiction  neither  was, 

nor  was  intended  to  be,  granted  to  the  borough  justices  over  The 

Bishop's  Fee. 

Judgment  for  the  defendants  {a), 
(a)  R.  Y.  SainMbvry^poa.  4  voL  451. 3  Atk.  $76- 

Mau\t\^^/^^/? -^  -^ '     Taylor  against  Cole.   s^L.ft.n  (»fs)Q.B,sc 
In  trespass  for   HpHIS  was  an  action  of  trespass;  the  first  count  in  the  de- 
eutcriD/the        ^    claration  was   for  breaking  and  entering  the   plainiiff*s 

|)iaiuti<rs house  liouse,  and  expelling  him :  and  the  second  count  was  for  expel- 
aud  expelling      ,.         ,        i  .     . ^i.  r  i  •  r »  •    t_  ^\  ^   a 

him  therefrotn,  Img  the  plaintiff  from  the  occupation  of  his  house.    Fleas,  first, 

the  breaking      ||,g  general  issue  to  the  whole  declaration ;  2dly,  As  to  the  break- 

and  entering       .       ^  •        •        •       /•  i        i  r      i 

arethegj&tof    uig  and  entering  m  the  first  count;  the  defendant  justinen  as 

thee:^nision"u  ^^^^^^  °^  Middlesex,  under  ^Jieri  facias  at  the  suit  of  Joseph 

merely laiggra-  Hoyling;  and  3dly,  As  to  the  expulsion  in  the  second  count, 

fore'^TjushfiM-  he  justified  under  Vi  fieri  facias  at  the  suit  of  R.  B.  Sheridan; 

tionastothe  in  which  plea,  after  stating  the  delivery  of  the  writ  to  him  as 

enterVn^^wiU  »he"ff»  he  Stated  that  at  the  time  of  the  execution  of  the  writ 

cover  the  the  plaintiff  fffas  possessed  of  a  certain  interest  in  the  residue  of  a 

tion.    And  if'  Certain  teitn  of  years  then  to  come  and  unexpired  in  the  said 

the  plaintiff  house,  called  the  King's  Theatre  or  Opera  House,  in  which,  &c. 

on  the  expui-  ^^d  that  by  virtue  of  the  said  writ  he  seized  and  took  the  said  in- 

«'«°» »/ ""'''"S  terest  of  the  said  plaintiff  of  and  in  the  said  residue  of  the  said 
tiic  defendant  a  •;:  '^  •*'  •      ..      •         -ti 

ticbp«s6er  ab      term  or  years  then  to  come  and  unexpired  in  the  said  house,  and 

initio,  he  mast  ^y]y  sold  and  assigned  the  said  interest,  &c.  under  and  by  virttie 
DOW  assign  it.  "^  .  .     ^  '  ^  ■'       . 

Qa.  Whether     of  the  said  writ  to   T.  Harris ;   who  afterwards  entered  into 

lefk^iTti^^n**  ^^^  **'**  house,  ^c.  the  door  of  the  same  house  then  being  open, 
tlic  possesion  of  and  peaceably  and  quietly  expelled  the  plaintiff,  &c.  The  plaintiff 

truder  M«rt      ^^^^  '^^^^^  "P^*^  ^^^^  ^^^^  P'^*>  ^"^  demurred  generally  to  the 
fucioi,  may  not  two  last, 
put  the  vendee 

in  possession?— In  pleading  the  taking  of  a  term  nndera^.  fa,  it  issafficient  to  state  that  the 
party  was  possessed  i^f  a  certuin  interest  in  the  residue  qf  a  certain  term  qf  years,  [1  H.  Bl.  555. 
M'illes,  150.    1  Saond.  «8.    2  Camp.  175.    7  T.  R.  43 J.] 

Oil 


IN  THE  Twenty-ninth  Year  of  GEORGE  III.  295 

On  the  trial  at  the  Westminster  siltiugs  before  Lord  Kenyan,  a         17S9* 
verdict  was  entered  generally  (a)  on  the  %\hole  record.  

frood  now  argued  in  support  of  the  demurrer.     The  last  plea        aVuiwu  ' 

is  bad,  because  the  sheriff  could  not  justify  the  expulsion^  even         Cole.  j 

though  the  plaintiff  had  an  immediate  interest  in  the  premises ;   yr  ^J^/^A< 
still  less  can  the  present  justification  be  supported,  since  it  is  not    •  ,'   /       /?  ;\ 
stated  what  interest  the  plaintiff  had.     It  is  not  alleged  that  the 
plaintiff  was  possessed  of  the  Opera  House  /or  a  term  of  yearsi ; 
but  merely  that  he  had  an  interest  in  it.   Now  he  might  have  an  I 

interest  which  would  not  justify  the  sheriff  in  turning  him  out ;  I 

for  if  tlie  plaintiff,  having  a  term  of  Years,  made  a  mortgage 
for  a  less  term  than  his  pwn,  and  were  in  possession  with  the 
consent  of  the  mortgagee,  in  that  case  he  would  have  an  equity 
of  redemption,  an  interest  which  the  shcrifT  might  have  sold, 
but  yet  such  an  interest  as  would  not  have  justified  the  expulsion. 
Or  suppose  he  had  an  annuity  payable  out  of  the  0|iera  House, 
the  sheriff  might  have  sold  the  annuity,  but  could  not  justify 
the  expulsion.  And  if  he  could  have  any  interest  at  all  \\hich 
would  not  justify  the  nheriff  in  turning  him  out,  it  is  a  fatal  ob- 
jection to  this  plea.  But  even  supposing  that  the  plaintiff  had  a  [3  Atk.  739.] 
term  of  years,  it  was  held  by  the  Court  in  12.  v.  Dearie  and 
others  (J)  upon  a  motion  for  restitution  to  a  possession,  **  That 
'*  if  a  sheriff  on  njieri  facias  do  sell  a  lease  or  term  of  an  house,  he 
''  cannot  and  must  not  put  the  person  out  of  possession,  and  the 
**  vendee  in;  but  the  vendee  must  bring  his  ejectment."  Here 
then  the  sheriff  might  have  sold  the  plaintiff's  interest  in  the  Opera 
House,  and  the  vendee  should  have  brought  an  ejectment  to  re- 
cover possession.  And  great  inconvenience  would  ensue,  if  the 
sheriff  were  enabled  to  expel  under  t^Jieri  facias  as  well  as  to  sell 
toe  term.  The  first  plea  of  justification  is  also  bad  :  for  when- 
ever a  person  has  any  authority  by  law  to  do  any  particular  act, 
^ndhe  abuses  that  authority,  he  makes  himself  a  trespasser  ab 
initio  The  Six  Carpenters'  case,  8  Rep.  146.  and  Reed  v.  Har- 
rison, 2  BL  Rep.  1218.  The  statute  1 1  Geo.  2.  c.  19.,  which 
enacts  that  for  any  irregularity  in  a  distress  the  landlord  shall 
^^i  be  deemed  a  trespasser  ab  initio,  is  strong  also  to  shew  what 
^he  covnmou  law  on  this  subject  is.    Then  in   this  case   the 

(<)  On  a  former  day  Wood  moved  to  alter  the  verdict  according  to  the  evidence, 
ttd  to  exiter  np  a  verdict  on  that  part  which  was  not  justified,  namely,  the  px- 
P^sion  Km  the  first  coimt;  which  die  Coart  refined  for  the  same  reasons  which 
^^7  afterwards  gave  io  delivering  their  judgment  00  (he  demurrer. 

C^)  8  Shuj.  85. 

U  3  sheriff 


'-.92  CASES  IN  EASTER  TERM 

1 789.        there  is  a  s^fing  clause  reserving  the  rights  of  all  other  persons : 

added  to  which  is  the  uniform  usage  which  has  prevailed  ever 

against        since,  which  shews  that  it  has  been  generally  understood  that 

WiNSTAMLEY.  ^yf^]y  ^  coHcurfent  jurisdiction  was  intended  to  be  granted  lo  the 

borough  justices.     The  case  of  Gape  v.  Hnndley,  mentioned  by 

^     my  brother  Buller,  is  very  strong  on  this  point ;  and  if  it  had 

rested  on  that  ground  alone,  1  should  have  said  that  exclusive 

jurisdiction  was  not  granted  to  the  magistrates  of  the  borough. 

But  my  opinion  is  formed  on  the  charter  itself;  on  which  I  am 

warranted  in  saying  that  in  law  exclusive  jurisdiction  neither  was, 

nor  was  inf ended  to  be,  granted  to  the  borough  justices  over  The 

Bishop's  Fee. 

Judgment  for  the  defeodanis  {a), 
(a)  R,  T.  Saitubvry,  posi.  4  vol.  451.  S  Jtk.  $76- 

AJay  \9\hr/  ^^7?  -^  -^ '      Ta YLOR  Qgainst  Cole.    ^^ l. a,  /?  (m^.s)  Q.b.  Js- 
III  trespass  for   HpHIS  was  an  action  of  trespass;  the  first  count  in  the  de- 
eutcriDgthe  claration  was   for  breaking  and  entering  the   plainiifi*s 

plaiutitTshoaiie  house,  and  expelling  him :  and  the  second  count  was  for  expel- 
him  therefrotu,  ling  the  plamtiff  from  the  occupation  of  his  house.    Fleas,  trsf , 

the  breaking  j|,g  general  issue  lo  the  whole  declaration ;  2dly,  As  to  the  break- 
aud  entering       .       *>  •        •        •       /•  i        i  /    %         •       •/• 

Hrethegi6tor    Hig  and  entering  in  the  first  count;  the  defendant  jus  lined  as 

theeSnUioD^b  ^^^^'^^  ^^  Middlesex,  under  ^  fieri  facias  at  the  suit  of  Joseph 

merely  iiggra*  Hayling;  and  3dly,  As  to  the  expulsion  in  the  second  count, 

Voie^jn^^ci  he  justified  under  b  fieri  facias  at  the  suit  of  R.  B.  Sheridan; 

tionastotbe  in  which  plea,  after  stating  the  delivery  of  the  writ  to  him  as 

entering* wm  »l^€riff,  be  Stated  that  at  the  time  of  the  execution  of  the  writ 

cover  the  the  plaintiff  tffas  possessed  of  a  certain  interest  in  the  residue  of  a 

tion.    And  if  Certain  teim  of  years  then  to  come  and  unexpired  in  the  said 

the  plaintifT  house.  Called  the  King's  Theatre  or  Opera  House,  in  which,  ^c. 

on  the  cxpul-  a^d  that  h\f  virtue  of  the  said  writ  he  seized  and  took  the  said  in- 

won,  M  making  ferest  of  the  said  plaintiff  of  and  in  the  said  residue  of  the  said 

ire&pAMer  ab  term  of  years  then  to  come  and  unexpired  in  the  said  house,  and 

initio,  be  mast  jy|y  ^q\^  g^j  assigned  the  said  interest,  &c.  under  and  by  virtue 

now  assign  It.  •'  -mrr  f»  1  1    ' 

Qa. Whether  of  the  said  writ  to  T.  Harris;  who  ajterwards  entered  mlo 
leS^riennln**  ^^^  *^*^  house,  ^c-  «he  door  of  the  same  house  then  being  open, 
tiie  possesion  of  and  peaceably  and  q  uietly  expelled  the  plaintiff,  8cc.  The  plaintiff 
miderV^      took  issue  upon  the  first  plea,  and  demurred  generally  to  the 

faeiiu,  may  not  two  last, 
put  the  vendee 

in  possession?— In  pleading  tlie  takhigof  a  term  nodera^.  fa.  it  is  sufficient  to  state  that  the 
party  wa«  possessed  qf  a  certain  inieresi  in  the  residue  qf  a  certain  term  qf  years,  [1  H.  Bl.  555. 
>Villes,  150.    1  Saond.  X8.    2  Camp.  175.    7  T.  R.  432.J 

Oil 
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On  the  trial  at  the  JVestminster  sittings  before  Lord  Kaiyon,  a         17S9. 
verdict  was  entered  generally  (a)  on  the  N\hole  record.  

Wood  now  argued  in  support  of  the  demurrer.  The  last  plea  against 
is  bad,  because  the  sheriff  could  not  justify  the  expulsion^  even  Cole. 
though  the  plaintiff  had  an  immediate  interest  in  the  premises ;  /"^^^^^f/x./ 
still  less  can  the  present  justification  be  Supported,  since  it  is  not  yy  ^^  f 
stated  Ujhat  interest  the  plaintiff  had.  It  is  not  alleged  that  the 
plaintiff  was  possessed  of  the  Opera  House ybr  a  term  of  years ; 
but  merely  that  he  had  an  interest  in  it.  Now  he  might  have  an 
interest  which  would  not  justify  the  sheriff  in  turning  him  out ; 
for  if  the  plaintiff,  having  a  term  of  years,  made  a  mortgage 
for  a  less  term  than  his  Qwn,  and  were  in  possession  with  the 
consent  of  the  mortgagee,  in  that  case  he  would  have  an  equity 
of  redemption,  an  interest  which  the  sheriff  might  have  sold, 
but  yet  such  an  interest  as  would  not  have  justified  the  expulsion. 
Or  suppose  he  had  an  annuity  payable  out  of  the  Opera  House, 
the  sheriff  might  have  sold  the  annuity,  but  could  not  justify 
the  expulsion.  And  if  he  could  have  any  interest  at  all  vhich 
would  not  justify  the  Kheriff  in  turning  him  out,  it  is  a  fatal  ob* 
jection  to  this  plea.  But  even  supposing  that  the  plaintiff  had  a  [3  Atk.  739.] 
term  of  years,  it  was  held  Ixy  the  Court  in  R.  v.  Dearie  and 
others  (6)  upon  a  motion  for  restitution  to  a  possession,  "  That 
"  if  a  sheriff  on  fijieri  facias  do  sell  a  lease  or  term  of  an  house,  he 
^*  cannot  and  must  not  put  the  person  out  of  possession,  and  the 
"  vendee  in;  but  the  vendee  must  bring  his  ejectment."  Here 
then  the  sheriff  might  have  sold  the  plaintiff's  interest  in  the  Opera 
House,  and  the  vendee  should  have  brought  an  ejectment  to  re- 
cover possession.  And  great  inconvenience  would  ensue,  if  the 
sheriff  were  enabled  to  expel  under  a^eri  facias  :ks  well  as  to  sell 
the  term.  The  first  plea  of  justification  is  also  bad :  for  when- 
ever a  person  has  any  authority  by  law  to  do  any  particular  act, 
and  he  abuses  that  authority,  he  makes  himself  a  trespasser  ab 
initio  The  Six  Carpenters'  case,  8  Rep.  146.  and  Reed  v.  Har- 
rison, 2  Bl.  Rep.  1218.  The  statute  1 1  Geo.  2.  c.  19.,  which 
enacts  that  for  any  irregularity  in  a  distress  the  landlord  shall 
not  be  deemed  a  trespasser  ab  initio,  is  strong  also  to  shew  what 
the  common  law  on  this  subject  is.     Then  in   this  case   the 

(a)  On  a  former  day  Wood  moved  to  alter  tlie  verdict  accordingto  the  evidence, 
and  to  enter  up  a  verdict  on  that  part  which  was  not  justified,  namely,  the  ex- 
pulsion in  the  first  connt;  which  .the  Coart  refused  for  the  same  reasons  which 
they  afterwards  gave  in  delivering  theirjadgment  00  (be  demurrer. 

(b)iShow.Q5. 

U  3  sheriff 
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1789.        sheriff  was  a  trespasser;  for  though  he  was  justified  in  entering 

■^^"^         and  selling,  yet  he  was  not  in  expelling  Ahe  plaintiflF,  which  makes 

affainai        him  a  trespasser  ab  initio. 

Cole.  Gibbs  contra.    Ab  to  the  second  plea  of  justification  :  it  is 

stated  that  the  plaintiff  bad  an  interest  in  a  term  of  years,  which 
was  not  then  expired ;  and,  whatever  interest  that  was^  the 
sheriff  was  entitled  to  take  ii  under  the  Jieri  facias.  In  Pal- 
mer's  case  (a)  it  was  held  unnecessary  for  the  sheriff  to  state  in 
an  assignment  of  a  term  under  a  Jieri  facias  the  interest  .which 
the  party  had  ;  and  that  it  was  sufficient  to  state  generally  that 
he  sold  all  the  interest  which  the  party  had.  And  the  reason 
there  given  is,  ''  that  the  sheriff  cannot  have  precise  know- 
"  ledge  of  the  certainty  of  the  beginning  and  the  certainty  of  the 
''  end  of  the  term."  So  in  this  case  it  was  also  unnecessary  for 
the  sheriff,  who  justified  under  the  fieri  facias,  to  state  more 
particularly  what  interest  the  plaintiff  had  in  the  term.  If  he 
had  no  interest,  he  might  have  taken  issue  on  that  fact.  Then 
it  is  objected  that  even  if  it  had  been  stated  correctly  that  the 
plaintiff  had  such  an  interest  as  would  justify  the  sheriff  in  en- 
tering to  sell  it,  yet  that  he  could  not  justify  expelling  the  plain- 
tiff and  pulling  the  vendee  into  possession  without  an  ejectment. 
I3ut  when  the  nature  of  an  ejectment  is  considered,  it  will  be 
found  to  give  a  decisive  answer  to  this  objection :  it  supposes 
that  the  lessor  of  the  plaintiff  enters  and  makes  a  lease,  and  that 
the  defendant  enters  and  evicts  the  lessee.  But  if  the  defendant 
does  not  choose  to  enter,  the  lessor  of  the  plaintiff  cannot 
compel  him  ;  and  then  the  lessor  gains  possession  without  an 
ejectment.  Now  here  the  assignee  of  the  sheriff  had  a  right  of 
entry  by  th^  assignment  made  to  him,  and  the  plaintiff  submit- 
ted to  be  turned  out  of  possession  quietly :  tiien  it  cannot  be  ne- 
cessary that  the  assignee  should  suppose  an  entry  by  the  defend- 
ant, which  has  not  been  made.  Wherever  a  person  has  a  right 
of  entry,  he  may  gain  possession  peaceably  without  being  subject 
to  an  action  for  it ;  though  indeed  if  he  enforce  that  right 
by  violence^  he  may  be  indicted  for  a  forcible  entry ;  and  such 
was  the  case  cited  from  Shoaeri  The  very  contending  that  in 
this  case  the  sheriff's  assignee  should  have  brought  an  ejectment 
admits  an  entry ;  and  having  entered,  he  had  a  right  to  hold 
afterwards  under  that  entry  ;  and  it  is  stated  in  the  plea  that  he 
did  enter  peaceably  under  the  bill  of' sale.  Neither  can  the  de- 
fendant be  considered  as  a  trespasser  ab  initio  on  account  of  the 

(o)  4  Rep.  74. 

expul« 
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expulsion  in  the  first  count :  for  at  the  trial  only  one  expulsion         1789. 

was  proved,  which  was  justified  ;  for  the  defendant  raaj  apply        , 

the  justification  to  either  count.  '^^Hm!^ 

Wood  in  reply.  Although  it  may  not  be  necessary  to  allege  ^^^^ 
precisely  what  intemt  the  plaintiff  had,  yet  the  defendant  ought 
to  have  shewn  such  an  interest  as  would  justify  the  expulsion. 
The  case  cited  from  Shower  is  applicable :  if  the  sheriff  can 
justify  the  expulsion  in  a  civil  a^rtion,  d  fortiori  wouM  he  be 
protected  in  a  criminal  prosecution.  That  case  shews  that  the 
▼endee  should  have  brought  an  ejectment.  For  suppose  an  exe- 
cution issues  against  a  lessee  for  years,  that  term  may  be  sold 
under  the^/iiert /artas;  but  if  it  be  underleased,  the  tenant  can- 
not be  expelled ;  and  ev^  if  the  undertenant  be  only  a  tenant 
at  willy  still  he  would  be  entitled  to  notice :  otherwise  fh^ 
assignee  of  a  sheriff  under  nferi  facia*  would  have  greater  pri« 
leges  than  any  other  landlord. 

Lord  Kbnyon,  Ch.  J. — The  first  question,  which  has  been 
made,  is  whether  it  appears  on  the  last  plea^  tbat  the  plaintiff 
had  such  an  interest  as  enabled  the  sheriff  to  sell  it  under  theferi 
facias;  now  upon  that^  have  not  the  least  doubt.  It  states  that 
the  plaintiff  was  possessed  of  a  certain  interest  in  the  residue  of 
a  term  of  years,  £cc.  The  sheriff,  who  had  not  the  title  deeds, 
cquld  not  exactly  define  what  the  precise  interest  was :  but  he 
states  that  the  plaintiff  was  in  possession  of  a  certain  term  ;  and 
it  is  impossible  to  suggest  any  possession  of  a  certain  term  that  is 
not  the  subject-matter  of  a  seizure  by  the  sheriff  under  a  Jieri 
facias.  In  this  case  I  may  even  admit  (hat  the  sheriff  had  no 
right  to  deliver  possession  to  the  assignee  under  ihe  fieri  facias; 
under  an  e/tgtl  he  certainly  could  not  deliver  the  land  extended  : 
but  this  plea  does  not  state  that  the  sheriff  put  the  assignee  into 
possession,  but  only  (hat  he  assigned  to  Harris,  who  afterwards 
entered,  WiApeaceably  and  quietly  expelled  the  plaintiff.  It  is  true 
that  persons  having  only  a  right  are  not  to  assert  that  right  by 
force ;  if  any  violence  be  used  it  becomes  the  subject  of  a 
criminal  prosecution ;  and  that  is  the  amount  of  the  case,  cited 
from  Shower^  which  was  a  proceeding  under  the  statute  for  a 
forcible  entry.  Bot  this  is  not  a  criminal  prosecution ;  and  the 
question  is  whether  a  person,  having  a  right  of  possession,  may 
not  peaceably  assert  it,  if  be  do  not  transgress  the  laws  of  his 
country.  I  think  be  may ;  for  a  person,  who  has  a  right  of 
«Qtry,  may  enter  peaceably,  and  being  in  possession  may  retain 
it,  and  plead  that  it  is  bis  soil  and  freehold.    And  this  will  not 

U  4  break 


m  CASES  IN  EASTER  TERM 

1789.        break  in  upon  any  rule  of  law  respecting  the  mode  of  obtaining 

, the  possession  of  lands.  ' 

^^at»rf*  AsHHUiisT,  J.— The  case  cited  by  the  defendant's  counsel  is 

CuLi.  a  decisive  ans^'er  to  the  first  objection  with  respect  to  the  sup- 
posed defect  in  stating  the  plaintiff's  interest:  and  it  shews  that 
it  is  more  prudent  in  the  sheriff  to  state  it  generally ;  because, 
if  he  attempt  to  state  it  parUcularly  and  mis-state  it,  his  jus- 
tification fails.  Then  the  only  question  is,  whether  it  ap- 
pears by  the  pleadings  that  the  sheriff  has  done  more  than 
he  was  justified  in  doing  :  I  think  that  by  law  he  had  a  right 
to  do  that  which  it  is  stated  he  has  done.  For,  the  plaintiff 
having  such  an  interest  as  was  the  object  of  the  execution,  the 
sheriff  entered  and  sold  it  to  Harris^  who  entered  and  peaceably 
expelled  the  plaintiff.  Therefore  the  sheriff  has  done  nothing  but 
what  he  was  strictly  authorised  in  doing;  and  Harris  only  has 
been  guilty  of  the  expulsion.  But  even  supposing  that  the  de- 
fendant were  answerable  for  the  act  of  Harris^  I  think  he  might 
justify  it ;  for  no  person,  who  has  a  right  of  entry  into  lands, 
can  be  considered  as  a  trespasser  for  asserting  tiiat  right,  unless 
it  be  attended  with  such  acts  of  yiolenct,  as  will  subject  him  to 
a  criminal  prosecution.  The  common  plea  of  Hbeium  tenementum  . 
proves  it.  ' 

BuLLER,  J. — From  what  has  been  agreed  on  both  sides  on 
what  passed  at  the  trial,  nothing  can  be  cleareV  than  what  is 
the  justice  and  law  of  this  case.  And  notwithstanding  the 
form  in  which  the  verdict  was  taken,  it  is  plain  that  it  cannot 
remain  as  it  is  at  present:  for  it  is  taken  generally;  and  it  is 
admitted  that  only  one  act  of  trespass  was  proved.  I  am  not  sa- 
tisfied that  the  jury  could  have  found  a  verdict  for  any  expulsion 
at  all ;  for  if  Harris  had  acted  illegally,  that  could  not  affect 
the  sheriff,  who,  when  he  had  sold  the  term,  wa»  functus  ojficia. 
And  even  supposing  the  expulsion  to  have  been  by  the  sheriff, 
yet,  there  being  but  one  act  of  expulsion  proved,  the  plaintiff* 
could  not  be  entitled  to  a  verdict  on  both  counts,  because  each 

[rT. K. 727.]  imports  to  be  a  different  trespass;  and  the  plea  of  not  guilty 
goes  to  the  whole  declaration.  Therefore  the  verdict  should 
have  been  thus;  guilty  of  breaking  and  entering,  Sfc.  in  the 
manner  stated  in  the  first  count;  and  not  guilty  as  to  the  second. 
The  case  on  this  record  would  then  stand  thus :  there  are  two 
counts,  and  only  one  act  of  trespass  was  proved  ;  the  first  spe- 
cial plea  justifies  one  trespass ;  and  if  two  had  been  committed, 
|he  defendant  might  have  applied  that  justification  to  which  he 

pleased ; 
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pleased  :   but  here  only  one  trespass  was  proved,  which   the        1789. 

defendant  has  iustified,  as  the  trespass  mentioned  in   the  nrst        ' * 

.  Taylor 

count.   To  that  plea  there  is  a  demurrer :  then  consider  whether        ti^ainst 

that  plea  covers  the  whole  count ;  I  am  of  opinion  it  does.  Coli. 
The  first  count  is  for  breaking,  entering,  and  expelling ;  the 
plea  only  justi6es  the  breaking  and  entering,  shewing  a  good 
cause  for  it :  and  that  is  a  full  answer  to  the  first  count ;  for  the 
breaking  and  entering  are  the  gist  of  the  action^  and  the  expul" 
don  is  only  matter  of  af^ravation.  If  the  plaintiff  had  wished 
to  take  advantage  of  the  expulsion,  he  should  have  shewn  the 
special  matter  in  a  new  assignment ;  for  according  to  the  Six 
Carpenters'  case,  be  should  shew  in  reply  that  which  makes  the 
party  a  trespasser  ab  initio.  There  is  a  case  in  Fentris  (a), 
where,  to  an  action  for  a  voluntary  escape,  the  defendant  pleaded 
that  he  took  the  prisoner  on  fresh  pursuit,  without  traversing  the 
voluntary  escape;  and  on  demurrer  it  was  adjudged  sufficient; 
for  the  Court  said  '^  it  was  out  of  time  to  set  it  forth  in  the  de- 
*^  claration  :  it  should  have  come  in  th^  replication.  It  is  (as 
''  Twisden  Justice  said)  like  leaping  before  you  come  :o  the  stile." 
The  same  principle  is  also  laid  down  in  Wilson  {b),  and  in  a  case 
of  Fisheruood  v.  Cannon,  HiL  6  Geo.  3.  C  B.  where  the  de- 
fendant in  trespass,  for  taking  and  carrying  away  the  plaintiff's 
halter  and  converting  the  same  to  his  own  use,  pleaded  the  ge- 
neral issue,  and  justified  under  a  prescriptive  right  to  distrain 
for  toll,  which  was  found  for  the  defendant;  but  on  the  general 
issue  the  plaintiff  had  a  verdict.  A  motion  was  afterwards 
made  to  enter  up  judgment  for  the  plaintiff,  notwithstanding  the 
defendant  had  proved  his  justification,  because  it  did  not  cover 
the  whole  trespass,  namely,  the  conversion.  But  the  Court  held, 
that  as  the  defendant's  plea  had  fully  answered  tlie  gist  of 
the  action,  which  was  the  takings  the  conversion  thereof  being 
only  aggravation,  it  became  necessary  for  the  plaintiff  to  reply 
that  the  defendant  afterwards  converted,  ^c.  and  thereby  be- 
came a  trespasser  ab  initio.  So  here  the  defendant  having  jus- 
tified the  breaking  and  entering,  which  are  the  gist  of  the  action, 
if  the  plaintiff  had  intended  to  take  advantage  of  the  expulsion, 
which  was  merely  matter  of  aggravation,  he  ought  to  have  new 
assigned  it.  If  then  the  first  count  be  fully  answered  by  the  first 
plea;  and  that  be  good  in  point  of  law,  there  must  be  judgment 
for  the  defendant.  As  to  the  objection  that  the  plea  does  not 
state  what  interest  the  plaintiff  had ;  what  has  been  observed 

(ff)  Sir  R.  Bovy*!  cast,  1  Vntr.  2il.  217.  (b)  $  WiU.  fO. 

by 
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1789. 

TATtOR 


by  my  Lord  ig  decisive,  namely,  that  it  is  stated  that  the  plaiiK 
tiff  was  in  possession  of  a  certain  interest  in  a  term,  ^f^.  llie 
case  cited  shews  that  in  ti  deed  of  assignment  the  sheriff  need  not 
specify  the  particular  interest  which  the  party  had ;  then  if  he 
can  convey  a  title  in  general  words,  it  is  equally  sufficient  to 
justify  in  the  same  general  words  in  an  action  of  trespass.  With 
regard  to  the  last  plea,  I  think  it  is  bad  on  this  ground ;  it  be- 
gins with  justifying  the  expulsion,  and  yet  does  not  admit  it. 
And  it  is  a  rule  in  pleading  that  the  party  justifying  must  shew 
and  admit  the  fact :  but  here  the  last  plea  does  not  admit  that 
the  defendant  ever  expelled  the  plaintiff  at  all.  The  plea  states 
that  the  defendant  entered  and  sold  to  Harris,  who  afterwards 
entered  and  quietly  expelled,  which  does  not  affect  the  sheriff. 
On  the  other  point,  namely,  in  what  cases  the  sheriff  would  be 
justified  in  expelling  the  party  under  zJUri  facias,  I  give  no 
opinion :  but  it  seems  to  me  that,  where  there  is  a  tenant  in  pos- 
session and  the  execution  is  against  the  landlord,  whose  term  is  to 
be  sold,  the  tenant  cannot  be  turned  out  of  possession :  but  that 
18  very  different  from  the  present  case,  where  the-  debtor  him- 
ielf  is  in  possession.  In  such  case  I  incline  to  think  that  the 
sheriff  may  turn  him  out  of  possession.  However  I  give  no 
opinion  of  that  at  present,  because  it  is  not  necessary  to  the  de- 
cision of  this  case. 

Grose,  J.— I  agree  that  the  breaking  and  entering  were  the 
gift  of  the  action^  and  that  the  expulsion  was  only  matter  of  ag* 
gravation ;  and  that,  if  the  plaintiff  bad  wished  to  take  advantage 
of  it,  he  should  have  shewn  it  in  a  new  assignment. 

A  verdict  was  then  entered  of  Guilty  on  the  first  count,  and 
Not  Guilty  on  the  second ;  and  judgment  for  the  defendant  on 
the  demurrer  to  the  first  special  plea ;  and  for  the  plaintiff  on  the 
second ;  so  that  eventually  the  plaintiff  took  nothing  by  bis  writ. 


If  the  consi- 
deration of  an 
annnity  be  in 
notes.  thejT 
must  be  set 
forth  in  the 
memorial. 
[6T.R.690. 
IB.^P.208. 


RuMBALL  against  Murray  and  Another. 

A  Rule  had  been  obtained  to  shew  cause  why  the  judgment 
entered  on  a  bond  and  wairantof  attorney,  given  to  secure 
an  annuity,  should  not  be  set  aside,  and  the  bond  and  warrant  of 
attorney  delivered  up  to  be  cancelled,  because  the  considera* 
tion  was  stated  in  the  memorial  (a)  to  be  in  money ,  whereas  it 


6T.R.Sa$.   4£a8t,92. 


6  T.  R.  a95.  post  554.    1  Taant.  972.] 
(«)  17  Gto.  3.  c.  26.  «.  2. 
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was  in  notes,  the  one  a  banker's  check,  the  other  a  promissory        1789. 
note.  

Erskine  now  shewed  cause  against  the  rule,  and  contended  that     *^Si^'' 
notes  when  paid  were  by  the  statute  put  on  the  same  footing  with     MoaaAT. 
fiiOR^,  and  considered  as  such.   Hereevery  partof  theconsidera^^/y^  ^^//>; 
tion  was  really  advanced ;  for  the  notes  were  paid  when  due  and^ /,  /    '  ^  /  * 
a  discount  allowed  on  them.     If  notes  when  paid  are  not  to  be"^        ^     •    - 
considered  as  money,  the  4th  section  of  the  Atinuity  Act  would 
be  altogether  absurd  ;  for  though  the  preceding  clause  says  that 
the  consideration  shall  be  in  money  only,  yet  the  fourth  enacu 
that  if  any  part  of  it  be  in  notes  (which  supposes  that  it  may  be 
so,)  which  shall  not  be  paid  wben  due,  all  proceedings  to  recover 
the  annuity  shall  be  stayed.     If  then  part  of  the  consideration 
may  be  in  notes,  provided  they  are  paid  when  due,^and  the  sta* 
tute  puts  (hem  both  on  the  same  footing,  it  is  unnecessary  to 
make  any  distinction  between  them  in-  the  memorial. 

Mingay,  in  support  of  the  rule,  did  not  impeach  the  consider- 
ation, because  it  was  paid  in  notes,  but  said  that  it  had  been 
already  determined  that  it  is  necessary  to  state  the  notes  in  the 
memorial,  in  order  that  the  Court  may  see  that  the  full  consi- 
deration has  been  really  paid.  Otherwise  some  of  the  notes 
may  be  payable  at  a  future  day,  and  no  allowance  made,  which 
would  reduce  the  supposed  consideration.  The  objection  is  that 
the  memorial  does  not  truly  describe  the  consideration,  as  the  act 
directs :  and  if  this  were  held  sufficient,  the  act  of  parliament  . 
may  be  easily  evaded. 

Loi'd  Kbnyon,  Ch.  J. — ^As  the  Annuity  Act  is  an  extremely 
remedial  law,  the  Court  ought  to  give  effect  to  every  word  of  it 
in  order  to  meet  the  mischiefs  intended  to  be  remedied.  And 
by  giving  effect  to  every  word,  the  argument,  which  has  been 
urged  against  the  rule,  is  answered.  The  act  directs  that  in  the 
memorial  the  consideration  or  considerations  shall  be  inserted : 
Now  r  do  not  know  what  meaning  the  latter  word  can  have 
unless  every  thing  which  forms  any  part  of  the  consideration 
was  to  be  particularly  specified.  1  agree  with  the  constructiou 
put  at  the  bar  that  monetf  is  mentioned  in  the  act  as  con« 
tradistinguished  from  goods,  and  so  far  notes  when  paid  are 
money  within  the  meaning  of  the  act :  bat  still  the  dates, 
and  other  particulars,  of  those  notes  should  be  set  out;  other- 
wise the  Court  cannot  see  whether  a  foil  consideration  for  the 
annuity  was  or  was  not  g.iven ;  for  if  they  were  payable  at  a  di»* 
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tant  time  and  no  allowance  made,  the  true  consideration  would 
not  appear  on  the  memorial. 

Ash  HURST,  J. — Of  the  same  opinion. 

BuLLER,  J. — I  think  this  point  has  been  already  determined. 
And  I  think  the  question  arose  soon  after  the  passing  of  the  An- 
nuity Act ;  in  deciding  which  the  Court  bad  regard  to  the  cases 
which  had  arisen  before  the  act  on  motions  to  set  aside  judg- 
ments on  bonds  and  warrants  of  attorney  to  secure  annuities,  on 
account  of  usurious  considerations.  They  were  frequently  grant- 
ed in  consideration  of  notes  payable  at  a  distant  day,  which  were 
taken  as  ready  money,  and  therefore  it  was  a  species  of  usury ;  and 
in  such  cases  the  Court  set  the  annuities  aside.  Upon  that  act 
it  has  been  held  that  the  whole  consideration  must  be  set  out  in 
the  memorial ;  and  if  any  part  of  it  consist  in  notes,  they  must 
be  accurately  set  forth.  It  should  appear  that  those  identical 
notes  were  given  for  the  annuity ;  because,  in  case  they  are  not 
paid,  the  grantor  will  be  entitled  to  set  aside  the  annuity  under 
another  clause  of  the  act,  and  it  would  by  that  means  be  ascer- 
tained that  those  were  the  notes  given  for  the  annuity ;  and  if 
they  are  not  set  out,  the  burden  of  proof,  that  they  were  the  con- 
sideration of  the  •annuity,  w*ould  be  thrown  on  the  grantor,  which 
in  many  cases  might  be  difficult. 

Grose,  J. — Of  the  same  opinion. 

Rule  absolute. 


Sahurdmy, 

The  Court  rc- 
Aiaed  to  grant 
an  information^ 
in  nature  of  a 
quo  fcarroMto, 
becaose  the 
party  applying 
for  it  had 
agreed  not  to 
enforce  a  bye- 
law  npon  which 
be  now  ground- 
ed his  attempt 
to  impeach  the 
defendant's 
tiUe. 

[6  T.  R.  SOS  J 


The  Kino  against  Mortlock. 

T^HIS  was  a  rule  calling  on  the  defendant  to  shew  cause 
-^  why  an  information  in  nature  of  a  quo  warranto  should 
not  be  filed  against  him  for  exercising  the  office  of  mayor  of 
Cambridge  in  1778.  The  objection  to  his  election  was  that  he 
was  proposed  and  elected  on  the  same  day,  contrary  to  a  bye-law 
made  in  1766;  which  requires  that  the  mayor  should  be  elected 
on  a  day  subsequent  to  that  on  which  he  is  proposed.  In  an- 
swer it  was  said  that  the  relator  was  party  to  an  agreement  made 
by  the  corporation  not  to  enforce  tlmt  bye-law,  and  that  if  the 
franchise  of  any  person  should  be  impeached  in  consequence  of 
it,  he  should  be  defended  at  the  public  expence.'  But  in  sup^ 
port  of  the  application  it  was  observed  that  the  relator  was  not 
informed  of  the  legal  effect  of  the  bye-law  at  the  time  of  making 
the  agreement ;  he  was  then  only  apprised  of  the  fact  of  its  hav- 
ing 
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The  Kino 


ing  passed :  but  it  has  since  (a)  been  determhied  to  be  valid  and         17B9. 
binding.    And  R,  v.  Bondifi)  was  cited,  where  the  relator's  title 
depended  on  the  same  question  as  the  defendant'sy  and  where  the 
party  had  been  elected  in  1776;  whereas^bere  the  election  im-     Mortlock, 
peached  was  two  years  subsequent  to  it. 

Lord  Kbn  YONy  Ch.  J. — It  is  absolutely  necessary  in  this  case 
to  express  precisely  the  ground  on  which  the  opinion  of  the 
Court  is  formed.  We  do  not  determine  this  on  the  ground  of 
the  length  of  time  which  was  elapsed  since  the  defendant's 
election,  but  wholly  on  the  agreement,  which  distinguishes  this 
case  from  that  of  R,  v.  Bond.  And  on  that  ground  solely, 
namely,  that  the  party,  who  is  now  attempting  to  impeach  the 
defendant's  title,  concurred  in  an  act  by  which  some  of  the 
corporation  agreed  not  to  support  the  bye-law  in  1766.  For 
which  reason  1  think  the  Court  ought  to  express  their  disappro- 
bation of  the  application  by  discharging  the  rule  of  costs. 

Per  Carianif  Rule  discharged  (c)  with  costs. 

Law^  in  support  of  the  rule. 

Le  Blanc,  Serjt.  against  it. 

(ay Ante,  yewHng  v.  Frojuw,  189.  {b)  Anie,  2  vol.  767. 

(tf)  Vid.  R,  V.  Siaeeyy  ante,  i  vol.  4. 


Green  against  Hearne.  SSJTSI'    • 

THIS  was  an  actiou  on  a  bill  of  exchange  against  the  de-  If  the  defend- 
fendant  as  acceptor;   and  the  declaration  stated  in   the  "ed^Uicac- 
usual  form   that  he  did  accept,  ^c.     The  defendant  suffered  ceptorofabUl 
judgment  to  go  by  default  in  Hilary  1787 ;  and,  at  the  execution  roffcljnd^ent 
of  the  writ  of  inquiry  in  the  last  vacation,  the  bill  of  exchange  by  default,  he 
^vas  produced,  but  it  did  not  appear  to  have  been  accepted ;  and  js  liable  to  that 
no  other  evidence  was  produced.    The  jury  having  given  a  ver-  Jl"*'"?*'  "^ 
diet  to  the  amount  of  the  bill,  a  rule  was  obtained  at  the  begin-  thouffi  the  bill 
iiing  of  the  term  to  shew  cause  why  the  judgment,  and  the  writ  '^^^  ^^ 
of  inquiry  executed  thereon,  should  not  be  set  aside;  the  former  enting  the  writ 
on  an  affidavit  of  merits,  namely,  that  in  fact  the  defendant  bad  ^e^^Vhe 
not  accepted,  and  on  the  ground  of  negligence  in  the  defendant's  proved.   The 
Mtorney ;  the  latter,  for  insufficient  proof.  piS^U^' 

Trover  now  shewed  cause ;  and  said,  as  to  the  6rst  ground,  oiU  is  to  see 
that  it  was  a  rule  that  the  party,  who  applies  to  set  aside  a  judg-  any  pan  of^t 
ment,  roust  apply  in  the  first  instance  ;  whereas  thij  application  has  been  paid, 
is  made  at  the  distance  of  two  years.     And  in  answer  to  the  iB.&P.d68.*] 

second ; 
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1789.  second ;  suffering  judgment  to  go  by  default  is  an  admission  of 
acceptance,  and  the  mere  productbn  of  the  bill  to  the  jui;  was 
suflBcient. 

hIarkeo  Damncty^  in  support  of  the  rule.    As  to  the  first ;  the  ap* 

plication  was  made  in  the  first  instance,  because  the  writ  of  in- 
quiry was  only  eiecuted  in  the  last  vacation.  And  as  to  the 
second ;  the  bare  production  of  the  bill  is  not  sufficient.  There 
are  several  cases  collected  in  a  note  on  Theluuon  v.  Fletcher  (a), 
in  all  which  it  was  held  that  the  bill  must  be  produced  to  the 
jury.  Then  if  it  be  necessary  to  produce  the  bill|  it  is  equally 
necessary  to  prove  it.  The  defendant,  by  sufiering  judgment  to 
go  by  default,  does  not  adroit  the  whole  cause  of  action  contained 
in  the  declaration ;  he  only  admits  that  he  is  liable  for  some* 
thing,  the  amount  of  which  the  plaintiff  must  prove.  Otherwise, 
if  there  were  a  general  count  for  money  paid  to  a  greater  amount 
than  the  bill  of 'eichange,  it  might  equally  be  said  to  be  an  ad- 
mission of  that  sum.  But  eveti  if.  the  suffering  judgment  by 
default  be  an  admission  of  the  defendant's  hand-writing,  still  it 
should  appear  that  the  bill  produced  to  the  jury  is  the  same  as 
that  which  is  declared  on.  Whereas  there  was. a  material  vari- 
ance in  this  case;  for  tlie  bill  produced  before*  the  jury  had  no 
acceptance,  nor  was  that  defect  supplied  by  any  other  evidence. 

Lord  Ken  YON,  Ch.  J. — said,  as  to  the  first  ground,  that  the  . 
defendant  should  have  applied  sooner  to  set  aside  the  judgment. 
And,  with  respect  to  the  other  objection,  that  the  bill  produced 
did  not  correspond  with  that  declared  on,  he  observed  that  it 
might  have  been  accepted,  though  not  in  writing ;  an(|  that,  by 
suffering  judgment  to  go  by  default,  the  defendant  bad  admitted 
the  cause  of  action  to  the  amount  of  the  bill. 

BuLLER^  J . — When  a  defendant  suffers  judgment  to  go  by  de- 
fault, he  admits  the  cause  of  action. .  And  thus  fisr  an  action  on 
a  bill  of  exchange,  and  an  action  for  money  had  and  received,  are 
alike :  but  beyond  ^hat  there  is  no  similarity.  For,  in  the  latter, 
the  defendant  only  admits  something  to  be  due ;  and,  as  the  de- 
mand is  uncertain,  the  plaintiff  must  prove  the  'debt  before  the 
jury.  But,  in  the  former,  as  the  bill  of  exchange  is  set  out  on 
the  record,  the  defendant,  by  sufiering  judgment  to  go  by  default, 
admits  that  he  is  liable  to  the  amount  of  it :  here  then  the  de- 
fendant has  admitted  that  be  did  accept  the  particular  bill  of  ex- 
change set  out  in  the  declaration ;  and  the  only  reason  for  pro- 

(a)  Dwgl.SOt.n.t. 

dttciog 
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dttcing  it  to  the  jury  on  executing  the  writ  of  inquiryy  is  to  see         1789. 
whether  or  not  any  part  of  it  has  been  paid  (a). 

Rule  discharged 

(«)  Fid.  Bevii  ▼.  LMsef^  t  Sir.  1 149.    H.  BUc.  R.  t5f  • 


Grbbn 


The  Corporation  of  Barnstable  against  Lathey.      s^mrdM. 

THIS  n^as  an  action  brought  by  the  corporation  of  Barnstable  In  an  aetioa 
against  the  defendant  for  certain  toils;  in  which  the  de-  corpmtkHiftr 

fendant  now  moved  to  inspect  all  public  deeds,  records,  charters,  ton  against  the 

!••         11-  ■  ...  ,  defendant,  the 

•nd  writings,  belonging  to  the  corporation,  in  their  custody.  Court onUsap- 

Rooke,  Sent,  shewed  cause  in  the  first  instance,  and  contended  plicatioii 

that  at  ail  events  the  rule  could  not  be  made  absolute  to  the  full  for  inspectkm 

extent  of  it,  even  if  the  Court  would  grant  any  rule^  for  inspeo  Sf 'S^Jiw?*^ 

tion.     This  is  not  an  application  by  a  person  who  is  a  member  r«imiedto that 

of  the  corporation,  but  by  a  perfect  stranger ;  and  the  nature  I|J!!!®!La.*** 

of  the  question  itself  does  not  affect  the  constitution  of  the  cor*  whichbewast» 

poralbn^  but  is  a  dry  question  of  right ;  and  therefore  the  same  fl^'^^S^ 

rule  ought  to  prevail  in  this  case  as  if  the  question  had  arisen 

between   two  individuals.      The  only  ground  on  which   this 

Court  has  ever  granted  applicaiions  of  this  sort  is,  because 

the  Court  of  Equity  would  have  granted  them  of  conrse:  bitt 

that  Court  never  gives  effect  to  such  applications  unless  the 

defendant  lays  before  them  some  ground  of  concealment  or 

fraud  by  the  corporation ;  and  even  then  they  would  not  grant 

nn  indiscriminate  inspection,  but  it  would  be  confined  to  those 

parts  which  were  material  to  the  question.    There  are  casea 

which  import  that  in  a  case  like  the  present  the  Court  would 

not  grant  any  rule  at  all.    Jn  Cox  v.  Copping  (a),  which  was  an 

action  by  the  impropriator  of  tillies  against  ibe  parishioners,  the 

Court  would  not  permit  the  plaintiff  to  inspeirt  the  parish  books^ 

because  he  claimed  in  a  distinct  interest  from  theirs ;  saying  that 

it  was  not  reasonable  that  the  books  should  be  produced  which 

would  shew  the  defendant's  evidence.    And  they  said  it  was 

not  like  the  cases  of  applications  by  corporators  or  copyholders, 

who  had  an  interest  in  the  respective  books  of  the  corporation  or 

manor.     Rex  v.  Bri^gman  (b)  is  to  the  same  effect,  where  the 

matter  in  dispute  between  the  corporation  and  the  individual  ia 

of  a  private  nature.    In  Crew^  q.  t.  v.  Saunders  (c),  the  Court 

(«)  5  Mod.  S95.  and  1 U.  Rapn.  SS7.      (6)  i  Stra.  IfOS.       (c)  2  Stru.  1005. 

said 


304 


CASES  IN  EASTER  TERM 


1789. 

Tlie  Corpora- 
tion of 

BARNSTABtB 

agaiiui 
L4THEY. 


said  that  the  inspection  of  court-rolls  was  the  origin  of  motions 
of  this  sort^  but  then  it  was  confined  to  the  cases  of  persons  in- 
terested. And  in  2  Stra.  12^^,  the  Court  considered  that  only 
members  of  the  corporation  had  a  right  to  inspect  the  books,  and 
that  not  generally,  but  only  those  which  were  necessary. 

Lawrence,  Serjt.  in  support  of  the  rule,  admitted  that  the 
rule  was  drawn  in  terms  too  large,  but  contended  that  it  might 
be  granted  as  to  such  deeds,  S^c.  us  respected  the  question  of  toll. 
As  this  action  is  brought  by  the  corporation,  it  will  be  sufficient 
for  them  to  prove  a  short  usage  for  a  few  years  back,  to  take 
toll ;  the  right  to  which  the  defendant  has  no  means  of  dis- 
proving, except  by  the  inspection  prayed  for,  from  whence  it 
may  appear  either  that  there  is  no  foundation  for  the  claim,  or 
that  (he  corporation  is  not  entitled  to  receive  so  much.  Now  if 
they  are  in  possession  of  papers  which  negative  their  claim,  the 
suppression  of  them  is  a  fraud  on  the  defendant,  on  which 
ground  it  is  admitted  that  equity  would  grant  the  relief  sought 
for.  And  (his  is  'not  like  a  dispute  of  right  between  two  in- 
dividuals, because  from  the  very  nature  of  the  thing  all  the 
evidence  respecting  this  right,  if  it  exist,  must  be  iu  the  hands 
of  the  corporation.  In  the  case  of  the  Mayor  of  Lynn  v. 
Denton  {a),  the  Court  granted  an  application  for  inspection  of 
the  corporation-books,  made  by  a  person  who  was  not  a  freeman, 
upon  an  occasion  similar  to  the  present.  And  (hey  said  the 
rule  was  so  clearly  established  that  they  would  not  permit  the 
counsel  to  discuss  Jt.  A  like  rule  wa&  made  in  the  case  of 
Jones  V,  Brothertony  Easter  1771,  where  the  corporation  of 
Gloucester  had  seized  cattle  for  toll ;  and  a  similar  one  from  Bm* 
tol,  in  the  case  of  Lewis  v.  Sir  John  Durbin,  mayor  of  that  cor- 
poration. It  appears  from  2  f^ez.  620.  that,  in  a  case  like  the 
present,  the  Court  of  Chancery  would  graut  inspection;  and 
-since  Lord  Hardwicke^s  time,  the  Courts  of  Law  have  adopted 
the  same  rule,  saying  that  they  would  grant  an  inspection  in  all 
cases  where  a  Court  of  Equity  would. 

3%e  Cotir^  doubted  how  any  rule  of  this  sort  could  be  served 
upon  the  corporation,  as  such,  which  were  the  terms  of  the  pre- 
sent rule ;  but  (hey  asked  the  defendant's  counsel  whether  he 
would  be  content  to  take  a  rule  upon  the  town^clerk  to  give  on 
oath  an  inspection  of  all  such  parts  of  the  deeds,  ^c.  as  respected 
the  question  of  toll ;  to  ^hich  the  defendant's  counsel  assentmg 
a  rule  was  granted  absolute  in  the  first  instance  (6). 


(«;  Ante,  1  vol.  689. 


(6)  Fi.  H,  BUe.  Rep.  SU. 


But 
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But  a  few  da3's  afterwards  Rooke,  Serjt.  objected  that  the  town- 
clerk  ought  i^ot  to  be  obliged  to  give  the  required  iDspectioD 
on  oath,  since  not  even  the  Court  of  Chancery  would  have  com- 
pelled that,  because  the  application  was  against  the  corporation 
itself.  And  that  at  all  events  his  reasonable  expences  for  attend- 
ance and  trouble  ought  to  be  defrayed ;  the  latter  of  which  the 
Court  assented  to  immediately ;  but,  as  to  the  oath  required,  they 
said  they  had  endeavoured  to  frame  their  rule  as  nearly  as  possi- 
ble to  what  the  Court  of  Chancery  would  have  done  under  the 
like  circumstances.  Now  that  Court  would  have  required  the 
several  individuals  of  the  corporation  who  had  any  knowledge  of 
the  subject  to  make  answer  on  oath.  Therefore  that  part  of  the 
rule  remained  as  before  (a). 

(a)  A  similar  motioo  vm  made  in  tliis  cause  on  the  last  day  of  tbe  last  term, 
bat  the  Coart,  wiflhing,  as  the  grounds  of  the  decision  in  the  Mayor,  Sec»  of  £.ya» 
y.  DaUon  were  doobted,  to  take  time  to  consider  of  it,  in  order  that  the  role 
Blight  be  certain  in  future ;  but  the  plaintiA  haying  given  notice  of  trial  for  the 
Spring  Assixes,  which  would  happen  before  the  result  of  the  Court's  conference 
could  be  known,  bo  rule  wai  then  made ;  and  afterwards  tbe  notice  of  trial  was 
countermanded.    Vide  R.  v.  Bubhy  posi*  579. 


1789. 

The  Corpora- 
tion of 
Barnstabls 

Lathkt. 


Waterfall  against  Glode. 

ON  a  motion  to  set  aside  the  interlocutory  judgment  in  this 
cause  for  irregnlarity,  it  appeared  that  the  defendant  being 
under  an  order  to  plead  issuablj  had  pleaded  several  pleas^  all  of 
which  were  issuable,  except  one,  on  which  the  plain  tiiF  signed 
judgment  as  for  want  of  a  plea.     This 

Shepherd  contended  was  irregular,  because  that  one  plea,  which 
was  not  issuable,  might  be  considered  as  a  nullity,  and  the  others 
were  a  sufficient  compliance  with  the  order. 

Palmer,  contra,  insisted  that  the  one  plea,  which  was  pleaded 
in  disobedience  to  the  order,  vitiated  all  the  others.    And  that 
it  had  been  repeatedly  determined  in  such  cases  that  the  plaintiff 
might  sign  judgment  as  for  want  of  a  plea.     And 
The  Court  being  of  this  opinion. 

Discharged  the  rule. 


Sutltnuyf 

If  defendant, 
being  under  an 
order  to  plead 
issuably,  plead 
several  pleas 
one  of  which  h 
not  issuable, 
the  plaintiff 
may  sign  jnd^ 
mentas  for 
want  of  a  pleat 
though  the 
othenare 
issuable  pleas. 

£l  East,  411.] 
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Saturday  ^ 
May  23d. 

In  an  action  for 
a  libel,  tlte 
Court  will 
change  the 
venne  into  a 
connty  in 
which  it  was 
both  written 
and  pttbliihed* 


May 


Tday, 
23d. 


M' 


Freeman  against  NokRis. 

^ANLEY  moved  to  change  the  venue  in  this  cause,  which 
was  for  a  libel  contained  in  a  letter  written  in  one  place 
and  sent  to  another,  both  in  the  same  county »  And  be  observed 
that  this  did  not  fall  within  the  reason  why  the  Cc^rt  had  re- 
fused to  change  the  venue  in  cases  where  the  libel  was  published 
in  a  provincial  newspaper  (a),  because  it  was  circulated  in  seve* 
ral  counties,  or  in  a  letter  written  in  one  county  and  sent  into 
another  (b) ;  for  here  the  whole  publication  was  confined  to  one 
county,  in  ^  hich  alone  the  cause  of  action  arose.  ^ 

The  Court,  after  a  little  consideration, 

Granted  the  rule  (r). 

(a)  Vid$  PUJcHiy  ▼.  Ci»»tfn,  miie,  1  vol.  571. 

(6)  Vide  CH$soUi  v. Cli$9old^  mte,  t  vol.  647.  (^  Post,  MitcaJifey.  Mmrkhmn, 65?. 


It  is  not  neces- 
sary in  penal 
actions  to  rive 
notice  to  the 
dtfewkaaMm- 
s«(/'to  produce 
papers,  4r«. 
Notice  to  his 
mgeni  or 
oticmeyh 
snfficioit. 


';■ 


f^  <^^4€-- 


Cates  qui  tarn,  against  Winter. 

THIS  was  an  action  to  recover  a  penalty  on  the  post  horse 
act  (a);  and  the  declaration  alleged  that  the  defendant  was 
licensed  (6)  by  the  act  to  let  horses  to  hire.  At  the  trial  before 
GotiM,  J.  at  the  last  Miii(2sf  one  assizes,  tlieplaintiff  proved  a  notice 
to  the  defendant's  attomeyXo  produce  the  licence :  but  the  defend- 
ant's counsel  objected  that,  as  this  was  a  popular  action,  it  must 
be  considered  as  a  criminal  prosecution,  in  which  cases  it  is  ne- 
cessary to  give  notice  to  the  defendant  himself  io  produce  papers, 
^c.  And  tbe  learned  Judge,  being  of  this  opinion,  nonsuited 
die  plaintiff. 

Erskine,  on  a  former  day,  obtained  a  rule  to  shew  cause  why 
the  nonsuit  should  not  be  set  aside,  and  a  new  trial  granted; 
which 

The  Court  on  this  day  made  absolute  (wi(hottt*hearing  any  ar- 
gument) on  the  authority  of  The  Attorney'Gtneral v.  Le  Mer- 
chant  (c),  in  which  this  very  point  was  enprestfly  decided. 

Rule  absolute. 


(a)S5G€0.3.c.51. 


(6)  Sect.  4. 


(«)^a<€>SvoI.203,«« 


THE   END   Of   EASTER  TEEM. 


CASES 

AR(C5UED  AND  PETERMINED  1789. 

IN  THE 

Court  of  KING'S   BENCH, 

IN 

*• 

Trinity  Term, 

In  the  TweDty-ninth  Year  of  the  ^eign  of  George  III. 


Harrist  against  Mantle.  fHiUs, 

^T^HIS  was  an  action  of  covenant ;  and  the  breach  assigneawas  If  Uie  brtach 
A    «<  that  the'defendant  had  not  since  the%aid  T25th  of  JtfarcA  J^^^'^^j"^ 
''  used  the  demised  premises,  or  any  part  thereof,  in  a  good  and  bus-  thii5;**tiiattlie 
"  bandlike  manner,  hut  on  tlte  contrary  thereof  had  commiued,  ^on?^"]!^'!^ 
"  permitted,  and  suffered  to  be  made,  done,  and  committed  in  and  in  an  lias- 
''  upon  the  said  demised  premises  great  «raste,  spoil,  and  de-  ner  M^oo^e 
''  struction."    The  defendant  pleaded,  "  that  he  had  oot^om-  contivybu 
*'  mitjeil,  Sf€.  any  waste,  spoil,  or  destnietion,  upon  the  said  pre-  w^te/'  the 
''  mises,  but  used  the  same  in  a  good  and  husbandlike  manner."  Pfmtif  cannot 
ifc.  on  which  issue  was  taken.    At  the  trial  at  the  last  IVor-  d' the  defend- 
ces/er  assizes,  before  Heathy  J.  evidence  was  offered  to  shew  that  Jl"^^'*  ?^^  ^* 
the  defendant  bad  not  managed  the  farm  in  an  husbandlike  man-  hmbandJike 
ner;  for  that  he  had  not  sown  any  clover  or  turnips  on  a  certain  So^tamoini 
proportion  of  the  farm,  according  to  the  course  of  husbandly  in  to  im#(«. 
that  country :  but  the  learned  Judge,  being  of  opinion  that  as  the  .^^  AY.^  ^  ^^ 
lease  was  not  expired  this  was  not  spot'/  or  destruction^  and  that  ^   c/\^v^ 
upon  this  issue  it  was  not  competent  to  the  plaintiff  to  prove  that 
the  farm  was  used  in  an  unhusbandlike  manner,  non-suited  the 
plaintiff. 

Caldecatt  in  the  last  term  obtained  a  rule  to  shew  cause  why 
the  noD-snit  should  not  be  set  aside,  and  a  new  trial  granted ;  but 
•n  this  day,  without  hearing  any  argument, 

X  2  Bcll;£B^ 
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BuLLEBy  J. — saidy  that  althougfay  on  the  former  words  of  the 
breach,  the  evidence  would  have  been  admissible^  yet  as  the  plain-^' 
tifF  bad  in  the  subsequent  part  of  it  narrowed  it  to  waMf  spoil j 
and  destruction f  it  was  not  competent  toliim  to  give  evidence  of 
any  other  p;irticulars  which  did  not  come  within  the  meaning  of 
those  words. 

And  the  rest  of  the  Court  being  of  that  opinion. 

The  rule  was  discharged  (a). 
(«)  Vid.  Potters,  Pienon,  pMi.  4  \oL  617, 


Saturday^ 
June  13Ui. 

In  covenant 
for  rent  upon 
a  lease  by  ^.  to 
to  B.  the  point 
in  issue  was 
whether  C. 
(whose  title 
both  admitted) 
demised  first 
to  ji.  or  to 
another  per- 
son, C.  is  a 
competent  wit- 
ness to  prove 
tlie  point  in 
issue ;  for  the 
verdict  cannot 
be  given  in 
evidence  in 
hXky  action 
which  may  af- 
terwards be 
brought  either 
by  or  against 
him. 

[7T.R.60. 

4  East,  18S.] 


Bell  against  Harwood. 

COVENANT  for  rent  on  an  indenture  of  demise  of  the 
Lea  Field  dated  14th  April  1788  from  the  plaintiff  to  the 
defendant  from  the  5th  Jpril  instant  for  a  year.  Plea,  that  fFiY- 
liam  Moore f  clerk,  stipendiary  curate  of  Grindall,  was  seised  in  fee 
ill  right  of  his  church  of  an  undivided  moiety  of  the  close,  and 
that,  before  the  demise  to  the  defendant,  he  demised  that  moiety 
to  Robinson  from  the  5th  April  1788,  for  a  year,  and  so  from  year 
to  year :  the  like,  as  to  the  other  moiety,  by  Francis  Lundifj  clerk, 
stipendiary  curate  of  Bridlington ;  by  viKue  of  which  demises 
Robinson,  before  the  demise  of  the  defendant,  entered,  and  has 
since  kept  the  possession.  The  replication  admitted  the  seisin  in  fee, 
but  stated  that,  before  those  demises  W.  Af  oore  and  jP.  Lundy  de- 
mised their  respective  moieties  to  the  plaintiff,  both  which  demises 
were  continuing  when  the  rent  accrued ;  on  which  issues  were 
taken.  On  the  trial  at  the  last  ForX;  assizes  strong  evidence  was 
given  by  the  plaintiff  to  shew  that  the  prior  demise  was  to  him ;  to 
disprove  which  the  defendant  proposed  to  call  Lundy :  but  on  an 
objection  taken  to  his  competency  on  the  ground  of  interest,  he 
was  rejected  by  fVilson,  J .  and  the  plaintiff  obtained  a  verdict. 

A  rule  was  obtained  in  the  last  term  to  shew  cause  why  a  new 
trial  should  not  be  granted,  for  the  purpose  of  letting  in  Lundy's 
testimony,  on  an  affidavit  which  stated  that  he  was  called  to  prove 
the  demise  of  Moore'a  moiety  as  well  as  his  own ;  against  which 

Law  and  Chambre  now  shewed  cause,  (observing  that  when 
the  witness  was  offered  at  the  trial  nothing  was  said  respect- 
ing his  being  called  to  prove  the  demise  of  Moore's  moiety,)  and 
contending  that  as  to  his  own  moiety  he  was  interested  in  the 
event  of  the  suit,  and  that  the  verdict  in  this  cause  might  be  given 
in ,  evidence  in  a  subsequent  action  to  be  brought  by  him ;  for, 
if  he  were  to  bring  an  action  against  the  present  plaintiff  for 

slandering 
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ftlandering  his  tille,  this  record  would  be  good  evidence  of  that        1769. 

fact.    It  would  be  no  objection  to  the  admission  of  this  evidence 

iu  such  an  action  that  this  is  a  record  inter  alios ;  because  it  was        agahui 

ruled  by  Hoft,  Ch.  J.  (a)  (hat  where  a  verdict  has  been  given  in     Hahwood. 

an  action  by  a  carrier  for  goods  delivered  to  him  to  be  carried,  it 

is  good  evidence  in  an  action  by  the  owner  against  the  carrier  for 

the  same  goods.     If  an  ejectment  had  been  brought  by  Robinson 

against  the  present  plaintiff,  Lundy  would  clearly  not  have  been 

a  competent  witness,  because  the  verdict  in  that  action  might 

have  changed  the  possession. 

Cockdl,  Serjt.  and  Holrot/d,  in  support  of  the  rule,  said  that 
even  in  the  case  of  an  ejectment  it  might  have  been  a  doubt 
whether  Lundy  was  not  a  good  witness,  because  all  the  parties 
claimed  under  htm,  and  therefore  the  possession  of  either 
of  them  would  have  been  his  possession ;  which  was  held  to  be  a 
sufficient  answer  to  an  objection  of  this  sort  iu  the  case  of 
fox  V.  Swofin  (6).  And  in  ft.  v.  The  Inhabitants  of  tVood" 
lands  (c)  a  landlord  was  held  a  competent  witness  to  prove  the 
terms  of  his  own  letting.  But  even  supposing  that  Lundy  would 
not  have  been  a  good  witness  in  an  ejectment,  yet  that  is  different 
from  the  present  case,  because  this  verdict  canuot  operate  so  as  to 
change  the  possession  from  one  to  another.  Besides  (as  it  appears 
from  an  affidavit  now  filed)  Lundy  was  called  not  only  to  prove 
the  letting  of  his  own  moiety,  but  thf  demise  of  Moore's  as  his 
agent,  to  prove  which  he  was  clearly  a  competent  witness. 

AsHHURST,  J.  (d).— If  the  witness  had  been  called  to  prove 
the  demise  of  Moore's  moiety,  to  be  sure  no  objection  could  have 
been  made  to  his  admissibility.  But  even  if  he  were  also  called  to 
prove  his  own  demise,  it  does  not  occur  to  me  that  he  was  in- 
competent for  that  purpose,  for  it  does  not  appear  that  he  had 
any  interest  in  it:  and  it  seems  to  roe  a  matter  of  indifference  to 
him  whether  he  had  one  person  or  the  other  for  his  tenant.  This 
verdict  could  not  be  given  in  evidence  in  any  future  action  to  be 
brought  either  by  or  against  this  witness,  because  ic  would  be  a 
record  between  other  parties.  Therefore  1  think  he  was  a 
competeiit  witness,  and  ought  to  have  been  received. 

BuLLER,  J.— I  am  very  loth  to  grant  a  new  trial  in  this  case ; 
because,  if  I  had  tried  the  cause  I  should  not  have  been  inclined 
to  give  much  credit  to  Lund^s  testimony  after  hearing  the 

(«)  BuU.  N.  P.  245.        (6)  Siy.  48S.        («)  ^nie,  t  vol.  «e«.  n.  (a). 
{d)  Ld.  Keityim,  Cb.  J.  was  sittiag  at  Guildhall. 

X  3  evidence 
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evidence  which  was  given  on  behalf  of  the  plaintiff;  for  at  all 
events  he  came  with  a  very  bad  grace.  Therefore  it  is  wiih 
reluctance  that  I  consent  to  grant  a  new  trial;  but  I  think 
we  are  bound  by  law  to  do  so.  The*  witness  evidently  wished 
to  prefer  one  tenant  to  another ;  ilirhich  inclination  goes  strongly 
to  his  credit :  but  it  does  not  to  bis  competency ^  because  this  ver* 
diet  could  not  be  given  in  tevidence  in  any  action  to  be  brought 
by  or  against  him.  With  respect  to  the  case  cited  from  Siyksp 
I  think  the  question  there  made  must  depend  on  circumstances  ; 
for  if  the  terms  had  been  granted  without  reserving  rent,  the 
landlord  would  have  no  interest  in  preferring  one  tenant  to  ano- 
ther: but  if  two  persons  are  contending  for  the  possession,  who 
are  to  pay  rent  in  different  rights,  there  the  landlord  could  not  be 
admitted  a  witness  in  the  ejectment.  Here  therefore  if  an  eject- 
ment had  been  brought  by  Robimon  against  the  present  plaintiff, 
•  ]  agree  that  Lundy  could  not  have  been  examined  as  a  witness  to 
prove  the  demise.  But  1  am  of  opinion  that  in  this  action  he  w*as 
a  competent  witness,  and  ought  to  have  been  received. 
Grose,  J.— Of  the  sanve  opinion. 

Rule  absolute. 


Mimday,  The  KiKG  ae^aifist  John  Newling. 

June  Ibtb.  ^ 

The  Court  will  A  ^  information  in  the  nature  of  quo  rcarranlo  was  moved 
in  no  case  grant  iV,  for  against  the  defendant  in  the  course  of  last  Term  to 
in  Uie  nature  of  ^^^^  ^J  ^^^^  authority  he  claimed  (o  be  mayor  of  the  borough 
atV^  «o"^  °^  ^^^^^^^^  ^'^"*  Michaelmas  1 7764o  Michaelmas  1 777-  This 
({uietpo8M»-  was  grounded  on  the  affidavit  of  Stanner^  a  common  councilman 
tlonimade*^^*  of  the  borough  ;  in  which  he  stated  that  by  the  constitution  of 
vfitlnn  that 
time  may  be  re- 
fused on  parti- 
cular circum- 
stances. I  The 
court  wobtd 
not  let  the  in- 
formation go 
against.one 


the  borough  the  mayor  elected  should  be  sworn  in  on  Michael^ 
mas-day  before  the  mayor  for  the  preceding  year,  or  his  deputy 
lawfully  appointed.  That  though  the  defendant  was  legally 
elected  on  6th  August  1776,  neither  fVeaks  the  then  mayor,  nor 
any  deputy  by  htm  lawfully  appointed,  was  present  at  such  meet- 
ing ;  but  on  the  oontrary  he  was  sworn  in  before  fVhitiered,  one 
who  had  served  of  the  aldermen  of  the  said  borough,  who  was  not  as  the  deponetU 
mayor  u  yean  Mi^ed  the  deputy  mayor  of  WeaUs  at  the  tinse  of  such  swearing 
before,  when     into  office.    The  rttle  was  made  absolute  in  the  same  term,  no 

the  rule  to  ' 

shew  causfi  was  obtained  npon  an  affidavit  that  the  relator  did  not  htliette  he  had  been  dniy  sworn 
in,  and  the  rule  was  opposed  by  an  affidavit, -which  did  not  expressly  idlege  that  he  had  been  dnly 
sworn ^  but  stated  that  he  oppcwr^d  by  the  corpMvfiM  h9ok§  to  Aoec  hetn  swan  m. 

cause 
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cause  being  shewn.  But  a  few  days  afterwards  an  application  was        1 789. 

made  on  behalf  of  certain  of  the  corporators,  who  claimed  de-      -j  „ 

.        .  ,  1      i^r      ,.  ,         1  -It  The  KiKQ 

nvative  titles  under  Newhag,  to  open  the  rule  again,  that  tbey        offthst 

might  be  permitted  to  shew  cause  against  the  information,  un-      Newliwg. 

dertaking,  in  case  it  should  be  granted,  to  appear  and  defend  for 

Nezciiug^  and  to  indemnify  him  from  any  expence.    Their  affi- 

davit  stated  thai  it  appeared  in  the  books  of  the  corporation  thai 

on  Michaelmas-day  1776  the  defendant  took  the  oath  of  mayor 

in  coinmon*hail  before  fVhiUered,  who  in  the  said  entry  is  called 

deputy  mayor,  and  who  was  senior  alderman  of  the  said  borough. 

That  it  also  appeared  by  the  books  of  the  corporation  that  the 

defendant  on  ]6th  Juguit  1777,  being  a  grand  common  day, 

took  again  in  common-hall  the  oath  of  mayor  before  JVeales, 

since  deceased,  the  mayor  immediately  preceding,  Weales  not  ap- 

pearing  to  have  been  present  in  common-hall  on  Michaelmas^ 

day  1776  when  the  defendant  took  the  oath  of  office.     That  the 

defendant  presided  at  the  subsequent  election  of  mayor.    They 

also  atated  their  reasons  for  supposing  that  the  defendant  would 

not  make  an  effectual  defence,  by  which  their  derivative  titles 

-would  be  affected^ 

.  BuLLER,  J. — on  that  occasion  alluding  to  the  length  of  time 

which  bad  elapsed,  which  he  threw  out  for  future  consideration 

when  the  case  should  come  on  again,  cited  the  two  following 

cases  from  MSS.  notes. 

"  The  King  v.  Pike  and  Prideaux,  Triu.  10  Geo.  l.(a).  The 
defendants  bad  been  in  quiet  possession  of  the  offices  of  capital  > 
burgesses  for  14  years;  and  upon  a  motion  for  an  information 
in  nature  of  a  quo  warranto  against  them,  per  totam  Curiam 
it  was  denied  :  and  they  held  this  long  quiet  possession  such  an 
evidence  of  the  right  tliat  they  would  not  bring  it  into  a  dis- 
putie.  fVearg,  Solicitor  General,  made  the  motion,  and  cited 
the  case  of  The  King  against  Johns;  and  said  that  an  information 
was  granted  in  that  case  against  Johns  after  ^0  years  possession. 
But,  per  Curiam,  the  reason  of  granting  the  information  in  that 
case  was  because  it  appeared  that  Johns  had  continued  and  sup- 
ported his  possession  so  long  by  fraud  and  tricks ;  but  this  is 
otherwise :  here  hath  been  a  quiet  possession  for  14  years,  and 
not-disputed  till  very  lately." 

**  The  Kings.  The  Mayor  of  HelUstone,Hil\^GeoA.  The 
defendant  was  elected  alderman  8  years  ago,  and  an  entry  was 
made  in  the  booLs  of  the  corporation  that  he  bad  taken  the 

(«)  Fidf4ale,lvof.4Ji. 

X  4  oaths 
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1789.       oaths  of  allegiance  and  supremacy  upon  his  election;    But  upon 

•        an  affidavit  of  the  town-clerk  who  then  officiated,  that  in  fact  he 

^^J^i"^      had  never  taken  such  oaths,   an  information  was  moved  for 
Kewuno.     against  him  in  nature  of  a  quo  warranto.     But  this  not  being  a 
recent  complaint,  the  Court  refused  to  do  any  thing  in  it.*' 

Le  Blanc,  Serjt.  shewed  cause  on  this  day  against  the  enlarged 
rule  for  the  information  :  but  after  he  had  stated  that  part  of  the 
affidavit,  made  by  Mortlock  and  the  other  corporators,  who  were 
concerned  in  defending  the  derivative  titles,  which  set  forth  the 
entry  in  the  corporation  books  of  Newling*B  having  taken  the  oaths 
before  the  deputy  mayor,  the  Court  desired  to  hear  what  could 
be  urged  by  the  other  side. 

Law  and  East,  in  support  of  the  original  rule  for  an  information, 
(after  offering  an  additional  affidavit  to  shew  that  an  interpolation 
had  been  made  in  the  corporation  books  for  this  purpose,  which 
the  Court  would  not  receive,)  contended  that  the  affidavit  in  an-* 
swer  tended  to  confirm  than  disprove  the  groundsof  the  applica- 
tion.  It  was  only  stated  that  it  appeared  by  the  corporation  books 
that  the  oath  was  administered  to  the  defendant  before  Wkittered^ 
who  in  the  entry  in  the  corporation  book  was  called  deputy  mayor ; 
but  the  deponents  do  not  swear  that  they  believe  the  fact  to  be 
so ;   and  although  that  fact  is  within  the  knowledge  of  many 
persons  now  living,  yet  none  of  them  have  been  called  upon, 
-not  even  Nezrliiig  himself,  whose  affidavit  the  now  defendants 
might  have  required,  though   the  relator  could  not.     And  ir 
that  sort  of  swearing  were  a  sufficient  answer  to  an  application 
of  this  kind,  every  species  of  irregularity  in  the  mode  of  con-^ 
ducting  corporate  elections  might  be  cured  by  fabricating  an  ex 
post  facto  ^ntry,  as  was  the  case  here ;  and  then  stating  that 
as  proof  of  the  regularity  of  the  proceedings  in  order  to  pre- 
clude further  investigation.     Besides,  it  is  manifest  from  the 
subsequent  entry  that  the  parties  thelnselves  who  were  present 
at  the  first  swearing  in  were  conscious  of  the  irregularity  of 
it ;  otherwise  they  would  never  have  thought  it  necessary  to 
have  recourse  to  a  second.  And  it  cannot  be  pretended  that  the 
adminbteriog  of  the  path  just  as  the  mayor  was  going  out  of 
office  could  have  any  retrospect,  so  as  to  validate  his  mayoralty, 
if  his  admission  were  originally  irregular.    The  case  of  The 
King  V.  Nance,  Trin.  14  ^  15  Geo*  2.  is  decisive  upon  that 
point,  where  it  was  objected  to  the  swearing  in  of  a  mayor  that 
It  had  not  been  done  on  the  prescriptive  day,  which  was  an- 
swered by  saying  that  it  was  an  election  ander  the  statute  1 1  Ceo.  1 . 

c.4% 
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c.  4.  aod  Ld.Ch.  J.Xef,  in  delivering  the  judgment  of  the  1789< 
Court  said  that  the  day  of  swearing  in,  in  that  case,  was  not 
material,  if  he  was  sworn  before  his  admission.  Then  as  to  the 
number  of  derivative  titles  which  may  be  affected  ;  that  has  NEWLiiia. 
never  been  held  to  be  an  answer  to  an  application  of  this  kind, 
unless  the  party  opposing  it  goes  a  s^ep  further,  and  shews  that 
the  existence  of  the  corporation  would  be  thereby  endangered. 
Besides  which  it  is  an  answer  in  this  case  to  say  that  many,  if  not 
most,  of  those  derivative  titles  are  now  in  a  course  of  being  im- 
peached in  consequence  of  the  Court's  having  granted  an  inform- 
ation in  Michaelmas  Term  last  against  Bond  (a),  whose  mayor- 
alty in  this  borough  succeeded  next  but  one  to  the  defendant's. 
^  In  respect  to  the  time  which  lias  elapsed  in  this  case  it  was  so- 
lemnly decided  in  the  Winchelsea  causes  (6),  and  in  all  the  subse- 
quent cases  since  that  time,  that  no  length  of  time  short  of  20 
years  was  in  itself  an  objection  to  an  information  being  granted : 
the  Court  have  indeed  refused  it  under  other  circumstances^ 
none  of  which  occur  in  the  present  case.  But  without  having 
recourse  to  all  those  authorities  it  will  be  sufficient  to  observe 
in  this  case  that  the  rule  was  expressly  recognized  in  the  case  of 
The  King  and  Bond  above  mentioned,  where  the  length  of  time 
was  precisely  the  same  as  here,  and  where  the  information  was 
granted.  That  was  an  application  at  the  suit  of  the  adverse 
party  to  the  present  relator,  who  therefore  does  not  appear  to 
be  the  first  aggressor ;  a  circumstance  which  was  adverted  to  by 
tbe  Court  in  the  case  of  The  King  v.  Binsied{c\  as  a  ground  for 
granting  the  information.  Now  if  there  is  even  a  doubt  raised 
in  the  Court  of  the  truth  of  tbe  fact  of  swearing  in  before  the 
proper  person,  that  is  sufficient  to  let  the  information  go,  sup- 
posing the  application  to  be  made  in  time ;  and  is  a  strong  rea- 
son ^against  shortening  that  time  that  it  would  hold  out  encou- 
ragement to  make  experiments  and  innovations  in  the  constitu- 
tions of  corporations  to  answer  particular  purposes. 

Lord  Ken  YON,  Qh.  J. — In  determining  questions  of  this  kind, 
we  cannot  inquire  into  the  relative  situations  of  the  different  par« 
ties  in  tlie  corporations ;  we  only  know  the  parties  who  are  brought 
before  the  Coart ;  and  the  decision  of  each  case  must  depend  on 
tbe  circumstances  which  are  disclosed  in  it  by  the  different  affi- 
davits. With  respect  to  one  of  the  arguments  relative  to  our  not 
being  precluded  from  interfering  on  account  of  the  length  of 

(a)  A^e^  t  VOL  767.  if)  4  Bwrr.  196t.  fOfl^.  (c)  Cwfp.  77. 

time 
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1789*       timO'  which  has  elapsed  since  the  defendant's  election  ;  I  re« 

member  when  the  Court  laid  down  the  rule  of  limitation  of 

^^mni^  twenty  years,  it  was  understood  in  WeaminUer-Hall  to  be  laid 
Newlinc.  down  as  a  general  rule ;  beyond  which  time  the  Court  never 
Would  grant  an  information  in  nature  of  a  quo  warranto  under 
any  circumstances :  and  that  was  considered  as  abridging  the 
time  of  filing  such  informations,  not  of  enlarging  it.  But  at 
the  same  time,  the  Court  said  that  within  the  time  of  twenty 
years  informations  might  be  refused  on  particular  circumstances. 
The  rule  therefore  is  that  no  combination  of  circumstances  shall 
induce  the  Court  to  grant  quo  warranto  informations  after  twenty 
years  quiet  possession ;  and  all  other  cases  must  depend  on  their 
own  particular  circumstances.  Tlie  ground  on  which  my  opinion 
proceeds  in  the  present  case  is  the  evidence  of  the  fact  on  which 
the  application  is  made.  There  is  no  doubt  but  that  the  de« 
fendant  should  have  been  duly  sworn  in  order  to  constitute  him 
a  legal  officer ;  and  that  a  retrospective  swearing  is  not  sufficient. 
But  here  the  affidavit,  on  which  the  application  is  made,  only 
states  that  the  party  believes  that  the  defendant  was  not  s^om  in  : 
Now,  on  the  trial  of  this  issue,  if  it  appeared  that  the  defendant 
bad  executed  his  office  for  a  year,  the  jury  would  be  directed  to 
find  for  him  without  any  other  evidence ;  and  by  producing  die 
corporation  books  the  matter  would  be  put  out  of  all  doubt 
The  additional  affidavit  which  is  now  offered  cannot  be  attended 
to ;  for  though  by  the  rules  of  the  Court  an  affidavit  may  be 
received  in  support  of  the  facts  already  alleged,  yet  new  matter 
cannot  be  introduced  to  support  the  original  rule.  Therefore  on 
the  ground  of  the  fact's  being  impeached  in  this  slight  way,  we 
ought  not  to  permit  the  defendant's  title  to  be  questioned  alter 
twelve  years  enjoyment. 

AsHHUEST,  J.— This  is  certainly  a  stale  application,  since  it 
is  not  made  till  twelve  years  after  the  time  of  serving  the  office. 
Notwithstanding  which  we  might  interfere  if  proper  grounds 
were  laid  before  us.  But  the  application  on  the  part  of  the  re» 
lator  is  certainly  a  very  slender  one :  It  is  made  on  an  affidavit, 
which  goes  only  on  belief;  in  answer  to  which  there  is  an  entry 
in  the  corporation  books  that  the  defendant  was  regularly  sworn 
in.  And  we  cannot  suppose  that  there  is  any  interpolation  ia 
the  books  to  answer  so  improper  a  purpose ;  neither  can  we  re- 
ceive the  additional  affidavit  in  support  of  the  original  motion. 

BULLBR, 
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TiwKilfO 


BuLLBR,  J. — No  rule  was  ever  couched  in  clearer  terms  than  1789* 
that  in  the  Winchehea  case$,  and  yet  no  rule  has  been  so  fre- 
quently attacked.  Lord  Mamfield  has  repeatedly  said,  that  the 
meaning  of  the  rule  was  this;  that,  let  the  case  be  what  it  might,  Nbwliicu. 
if  twenty  years  have  elapsed  the  relator  shall  not  be  permitted  tp 
make  any  application  whatever.  But  we  all  remember  a  variety 
of  cases  ftxmi  that  time  to  the  present  in  which  the  Court  has 
refused  to  grant  guo  warranto  informations  within  that  time ;  as 
where  it  appears  that  the  relator  might  have  come  sooner,  or 
where  a  judgment  against  a  defendant  would  tend  to  a  dissolatioa 
of  the  corporation.  The  case  of  The  King  v.  The  Mayor  of 
Httiesione  is  stronger  than  the  present:  for  there  was  a  positive 
affidavit  by  the  town«clerk  that  the  defendant  had  not  taken  the 
oaths,  whereas  here  the  affidavit  only  goes  to  belief;  and  there 
there  was  entry  in  the  corporation  books  to  the  same  effect  as 
the  |yresent :  but  notwithstanding  this,  **  it  not  being  a  reoent 
complaint,  the  Court  wodd  not  do  any  thiiig  in  it.'* 

Gross  J. — it  is  a  clear  rule  that  beyond  t20  years  no  applica- 
tion whatever  for  an  information  in  nature  of  a  quo  warranto  shall 
be  made.  And  the  next  rale  is,  that  within  that  time  the  relator 
mnst  apply  on  such  grounds  as  leave  no  room  to  donbt  them. 
Here  the  objection  is,  that  the  defendant  was  not  sworn  either 
before  the  mayor  or  deputy  mayor :  if  that  fact  be  true,  it  must 
have  been  notorious  at  the  time  of  the  swearing  :  but  nobody 
has  interfered  till  Vi  years  have  elapsed.  And  now  at  this  di- 
stance of  time  the  party  applying  swears  that  he  believes  that  the 
defendant  was  not  sworn  in :  but  on  looking  into  the  corpora- 
tion books,  it  appears  that  be  was  sworn  in  before  the  deputy 
mayor.  Therefore  I  see  no  reason  to  doubt  of  the  fact  of  his 
having  been  sworn  in. 

Rule  discharged. 


^   .  a  ,  VeLTHASEN  agfHnst  OrMSLEY.     .,  -  r^usday, 

THIS  was^a  rale  for  a  prohibition  to  the  Admiralty  Court,  If  it  appear 
in  which  the  defendant  had  libelled  the  plaintiff  for  run-  of  AdmLaUy'b 
ning  foul  of  and  breaking  his  vessel ;  and  the  suggestion  stated  P"*^^'^jj* 
that  this  happened  in  the  river  Thames^  and  in  the  body  of  the  which  it  has  no 
.  county  of  Kent.  &t^^ 

mon  Law  wiU  grant  aprobibttiai9,  wittKmt  inpoiiagaoy  temi  on  the  party  ajpplyiog  for  it. 

Bearcroft^ 
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c^ 


<^ 


1789.  Beatcroft,  against  the  rule,  admitted  that  the  Admiralty  had 

^ no  jurisdicnon,  as  appeared  from  the  case  of  Fiolet  v.  Blague  (a); 

f^^^fy^g^       but  contended  that  as  it  was  discretionary  in  the  Court  either 

Okmslky.     fo  grant  or  refuse  a  probibitioui  there  were  circumstances  in  the 

t^'ii/^a.'^Wi.      present  case  which  would  induce  them  to  refuse  interfering,  at 

/^/"t^/^  least  for  the  present.     For  it  appeared  that  the  plaintiff  was  a 

'^  ^^  foreigner,  and  the  ship  a  foreign  vessel ;  and  as  both  the  ship 

/     and  the  plaintiff  were  gone  abroad,  the  only  security  which  the 

defendant  had  to  answer  the  damage  done  to  him  was  the  bail 

.    given  in  the  suit  in  the  Admiralty  Court ;  therefore  this  Court 

might  refuse  to  grant  a  prohibition  till  the  plaintiff  put  in  bail 

to  an  action  which  had  been  commenced  against  him  in  a  Court 

of  Common  Law,  to  which  he  had  not  yet  appeared.    And  the 

(case  of  TVhariott  v.  Pits  {b)  was  cited,  where  similar  terms  were 

imposed  by  the  Court  on  the  party  applying  for  a  prohibition. 

Erskine  and  Baldwin,  in  support  of  the  rule,  insisted  that,  as 
it  was  admitted  that  the  Admiralty  was  proceeding  without  any 
jurisdiction,  a  prohibition  ought  to  be  granted  of  course.  And 
if  the  terms  prayed  for  were  imposed  on  the  plaintiff,  it  would 
be  giving  the  defendant  an  advantage,  in  consequence  of  his 
having  commenced  a  {iroceeding  in  a  Court  having  no  jurisdic- 
tion, which  this  Court  could  not  have  compelled,  had  tbe  action 
been  originally  brought  in  a  Common  Law  Court. 

The  Court  said,  they  would  look  into  the  case  in  Salkeld;  and, 
on  a  subsequent  day  (c), 

Lord  Ken  YON,  Ch.  J.— -said,  chat,  as  the  reasons  of  the  judg- 
ment in  that  case,  as  reported  by  Salkeld,  were  not  disclosed,  and 
as  the  case  itself  was  liot  mentioned  in  any  other  book,  the 
Court  were  of  opinion  that  it  was  not  a  sufficient  authority  to 
warrant  them  in  imposing  the  terms  prayed  for ;  and  therefore 
they  made  the  '  Rule  absolute, 

(a)  Cro.  Jac.  514.  (6)  SaUe.  548<  (f )  Fndcty  June  19th. 


J2j^*^     Collins  and  Others,  Assignees  of  Kent  a  Bankrupt, 
(^^^^  A-  ^£r*^M^*^^     affainst  Forbes  and  Others. 

l^ereabank-  ^T^HIS  was  an  action  of  Trover  brought  to  recover  the  value 
•euion  of^  ^^  ^^™^  timber,  which  was  tried  before  Ashhurst,  J.  at 

goods  of  the  last  assizes  at  Winchester^  when  a  verdict  was  found  for  the 

another,  &Mi4 

fidn  widi  tbe  consent  of  the  owner  at  the  time  of  the  bankniptcy,  for  a  specific  purpose,  beyond 
which  he  has  not  the  right  of  disposition  or  alteration,  that  is  not  snch  a  possession  as  entitles  the 
aKigneestorecovertfae  valae  of  them  under  theSlJoi;.  I.c.l9.s.  U.  [7T.R.67. 228. 9£ast,«88.] 

plaintiffs^ 
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plainliffsy  with  liberty  for  the  defendants  to  move  to  enter  a  non*        178d« 


Collins 


suity  in  case  the  Court  should  be  of  opinion  that  the  action  M^as 
not  maintainable.    The  following  were  the  principal  facts  as 
they  appeared  upon  the  Judge's  report,   and  which  were  after-       Forbbi. 
-wards  noticed  by  him  in  delivering  the  opinion  of  the  Court* 
The  commissioners  of  the  victualling-office^  having  occasion  to 
erect  ^  stage  at  Weevil  in  Hampshire,  for  the  purpose  of  rolling 
their  barrels  on  board  tlie  shipping,  published  an  advertisement 
for  carpenters  to  deliver  in  proposals  for  doing  the  work.   Forbes 
and  his  partners  were  disposed  to  undertake  the  business,  and 
to  deliver  in  their  proposal,  but  in  as  much  as  they  were  general 
merchants,  and  not  carpenters,  and  as  there  might  have  been 
difficulties  in  making  the  contract  in  their  own  name,  Kent, 
Vfho  was  a  carpenter,  agreed  with  Forl(es  and  Company  to  make 
the  contract  in  his  name ;  and  he  was  to  have  one  fourth  of  the 
clear  profit,  and  a  guinea  per  week  for  his  superintendance,  and 
Forbes  and  Co.  were  to  supply  the  timber,  and  to  have  the  re- 
sidue of  the  profits.    The  contract  was  accordingly  made  be- 
tween the  commissioners  and  Kent;  and  Forbes  was  one  of 
Kenfs  sureties,  which  would  not  have  been  allowed  (as  Forbes 
himself  knew)  according  to  the  uaual  mode  of  government  con- 
tracts, had  he  been  known  to  have  had  any  concern  in  the  con* 
tract,  which  Kent  declared  he  had  not*  The  timber  was  bought 
by  Forbes  and  Co.  and  shipped  by  them  in  their  own  name,  to 
be  sent  to  the  yard  at  Weevil,  where  it  was  delivered  as  for 
Kent^s  use,  and  received  by  the  King's  officers  as  such ;  and  they 
swore  they  should  not  have  received  it  on  account  of  any  other 
person ;  but  that  they  should  not  have  permitted  even  Kent  to 
dispose  of  it  in  any  other  manner  than  for  the  work  contracted 
for,  except  such  parts  of  it  as  were  found  unfit  for  the  intended 
purpose,  because  they  considered  it  as  delivered  for  the  purpose 
of  the  contract.     Kent  had  informed  the  agent-victualler  that 
Forbes  was  the  real  contractor,  but  that  was  a  secret  between 
those  persons.    Before  the  work  was  finished,  Kent  became  a 
bankrupt,  on  which  Forbes  got  possession  of  the  timber;  to  re- 
cover which  the  present  action  was  brought,  on  a  supposition 
that  the  bankrupt's  creditors  were  entitled  to   it   under  the 
21  Jac.  I.e.  19* 

A  rule  having  been  obtained  in  the  last  Term  to  shew  cause 
why  a  nonsuit  should  not  be  entered ; 

Lawrence,  Serjt.  Watson,  Serjt.  and  Marryat,  on  a  former  day 
in  this  Term,  shewed  cause  against  the  rule ;  contending  that  this 

case 
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1789.        case  came  within  the  prpvisiona  of  the  21  Jac.  1.  c.  IQ.  s.  II. 
— —        which  enacU  that  if  the  bankrupt  abally  by  the  consent  oT  the 
.yffftrt        true  owner,  have  in  his  po$$emon^  order,  and  diiposiiion,  any  goods 
FoBBcs       whereof  he  shall  be  reputed  owner,  and  take  upon  him  the  «ale, 
alteration,  or  disposition,  as  owner,  the  commissioners  may  dis- 
pose of  the  same  for  the  bene&t  of  the  creditors.    Now  bete 
^   Keni  appeared  to  the  world  as  the  contractor  for  this  work, 
and  had  the  complete  disposition  of  the  timber  after  it  was  de» 
ItTered  at  the  yard.    Forbes  was  not  known  to  have  the  least 
share  in  the  tram»ction ;  so  far  from  it,  that  he  was  accepted  as 
JCeif<*s  surety,  upon  the  faith  of  his  having  no  concern  with 
Kent  in  (be  coii tract,  which  was  signified  by  himself  to  the  of- 
^rs  of  government  with  whom  that  contract  was  made.    And 
though  the  agentrvictualier  mi|^t  bave  been  informed  by  Kent 
that  Forbes  was  the  real  owner,  yet  that  was  a  secret  between 
tbem,  and  would  no  more  alter  the  case  as  to  the  operation  of 
tbe  statute  upon  it,  than  the  secret  agreement  between  Kent  and 
Forbes.    It  is  sufficient  to  bring  the  case  within  that  act,  if  Kent 
had  the  reputed  owners/Up  as  to  the  world  in  general ;  bow  here 
to  all  iappearaace  the  timber  was  delivered  on  Kent*s  credit ;  and 
the  officers  declared  (hey  should  not  bave  received  it  but  as  his 
goods ;  therefore  it  must  be  taken  to  have  been  ip  his  possession. 
The  iieiy  oatune  of  the  contract  which  was  between  government 
and  Kent  re(|uired  that  be  should  have  the  order  and  disposition  of 
tbe  timber ;  for  he  was  to  use  it  in  whatever  m^nn^r  ^  pleased 
in  fiirtherance  of  that  work  which  he  bad  contracted  to  do.    It 
is  not  necesaary  to  bring  the  case  within  the  statute  that  the 
bankrupt  should  have  the  possession  of  the  goods  £or  tbe  purpose 
of  sale ;  for  if  that  were  sq,  all  tbe  mischief  intended  to  be 
guarded  against  by  the  act  woiuld  he  let  in ;  because  the  creditors 
in  general  would  aever  know  that  the  bankrupt  had  only  a  fua- 
Ijfied  right  of  disfosiog  of  the  goods.    The  distinction  richer 
seems  to  be,  wheoe  from  the  nature  of  the  persous's  dealing  it  is 
notorious  that  his  possession  is  merely  that  of  an  agent,  there  it 
ahidl  not  bind  the  principal,  as  in  the  case  of  a  factor :  but 
wbere  the  nature  of  the  dealing  canpot  afford  any  such  pre- 
amnptioD,  as  in  the  present  case,  there  the  possession  m^t  bj^^d 
the  property,  it  being  in  the  possession  of  the  bankrupt  by  ibe 
consent  of  the  true  owner.    And  if  the  bankrupt  b^  tbe  power 
of  alteration,  that  is  sufficient ;  for  the  wqrds  of  the  statute  9fe  ifi 
the  diqunctive.    The  case  of  Bryson  v.  Wylie  (a)  is  in  point  to 

(a)  H.  f 4  Gt9. 3.  B.  ft.    Viie  C9yBmUampt  Lam,  S54. 

shew 
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shew  that  it  is  not  necessarj  for  the  reputed  otvner  of  goods        1769* 
to  have  the  power  of  selling  them^  in  order  to  bring  the  case         — 
within  the  statute  of  Juines ;  for  there  the  bankrupt  had  pos-        ^g^"/ 
session  of  a  dyer's  plant  under  an  agreement  to  give  5L  a  year  for       Foaais. 
it  for  three  years;  notwithstanding  which  the  Court  were  of 
opinion  that  the  comiuissioners  were  entitled  to  assign  it.    The 
goods  may  also  be  considered  as  having  been  sold  by  Forhe$  to 
Ktnt ;  beciMise  Kent  was  to  pay  over  to  Forbes  the  profits  of  the 
contract  which  he  was  to  receive  from  governmenty  in  which 
was  included  the  price  of  the  materials.     If -so,  the  plaintiffs  are 
entitled  to  recover  independently  of  the  stat*  21  Jac.  1.  c.  19* 
Another  question  may  arise,  how  far  it  lay  in  Kent's  mouthy  by 
whom  all  the  evidence  respecting  the  contract  with  Forbes  was 
given,  to  say  that  the  goods  in  question  were  the  property  of  - 
ForbeSf  after  having  told  the  commissioners  that  Forbes^  who  was 
his  surety,  had  no  concern  with  the  contract,  to  which  deceit 
Forbes  hm%t\S  was  a  party.    In  Mace  v.  Caddl  (a),  the  Court 
said  that  the  plaintiff,  who  had  pretended  to  be  married  to  the 
bankrupt,  and  had  declared  the  goeds  to  be  bis,  should  never  be 
allowed  to  say  afterwards  that  die  goods  were  her  sole  property. 
Morris  and  GibbSf  amtra^  contended  that  the  case  did  not  fall 
within  the  statute  of  James,  becanse  iCen^  never  bad  the  absolute 
disposal  of  the  goods,  which  is  the  only  sort  of  possession  on 
which  the  act  attfiches;  and  that  the  ccAtmct  between  Forbes 
and  Kent  could  not  be  construed  to  be  a  sale  from  the  one  to  the 
other.     In  order  to  bring  the  case  within  the  statute,  it  bhould 
not  only  syifiear  that  the  bankrupt  had  the  full  and  uncontrolled 
pcMs^ssion,  but  that  he  should  have  a  right  of  disposing  of  the. 
property  in  any  manner  he. pleased.    Mow  neither  of  these  i^ 
made  out :  Kent  had  not  even  the  entire  poMeMton  of  the  timber ; 
for  it  was  delivered  to  the  officers  of  government,  who  said^that 
tbey  should  not  have  permitted  even  Kent  himself  to  take  any 
part  of  it  away,  unless  such  parts  as  were  imfit  for  the  intended 
purpose.     He  had  not  therefore  such  a  possession  as  could  give 
bim  credit  with  the  world.     Neither   had  he  an   unqualified 
power  of  altering  or  disposing  of  the  timber^  even  admitting 
him  to  have  had  a  constructive  possession ;  for  he  could  not  con- 
vert it  to  any  other  than  the  specific  purpose  for  which  he  k^d 
contracted.    He  could  only  fashion  or  alter  it  as  was  best 
adapted  to  that  particuhir  use :  but  that  is  no  more  than  what 
any  wofknuin  who  is  entrtuted  with  goods  is'en^powered.to  dp. 

WC#ir|i.«ss. 

He 
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1789.  He -was  only  tbe  foreman  of  Fqrbes,  upon  whose  accoont  the 
■  timber  was  delivered  at  the  King's  yard.  A  jeweller,  or 
nMn!^  taylor,  has  the  power  of  altering  the  commodity  entrusted 
Forbes.  to  him ;  but  that  was  never  yet  considered  as  a  possession  within 
the  statute ;  because  that  very  power  of  alteration  is  necessary 
to  the  purposes  for  which  the  possession  is  given  to  him ;  and 
it  is  limited  to  those  purposes.  Therefore  the  case  stands  thus; 
if  in  considering  the  relevancy  of  the  act  to  this  case,  recourse 
may  be  had  to  the  terms  of  the  contract  between  JPorAes  and 
Kent,  and  between  the  latter  and  government,  (and  if  either  of 
them  may  be  taken  into  consideration,  both  may,)  it  will  ap- 
pear that  Kent  had  no  property  in,  or  disposition  over,  these 
goods,  but  that  they  belonged  in  truth  to  Forbes :  but  if  no  re- 
covrse  can  be  had  to  the  private  agreement,  and  the  transaction 
is  to  be  taken  as  it  appeared  to  the  world  at  large,  then  it  will 
appear  thatX^n^  had  not  even  the  j)o$se$sionof  the  timber,  because 
it  was  delivered  to  the  King's  officers ;  much  less  that  he  had 
the  absolute  disposition  of  it,  because  it  was  appropriated  to  that 
^specific  purpose,  and  Kent  to  all  appearance  was  no  more  than  a 
mere  workman  in  the  employ  of  government.  This  therefore 
was  not  such  a  notorious  ownership  as  would  induce  credit  from 
the  world :  and  if  not,  it  does  not  come  within  the  statute. 
Neither  can  (his  be  said  to  have  been  a  sale  of  timber  by  the 
defendant  to  the  bankrupt,  so  as  to  vest  the  property  in  tbe 
latter;  in  which  case  the  assignees  would  be  entitled  to  recover, 
independently  of  the  statute  21  Jnc.  1.  c.  19-  The  evidence 
proved  decidedly  that  there  was  nothing  like  a  contract  of  sale 
between  them,  llie  defendant  was  the  real  owner,  and  tbe 
bankrupt  was  to  have  the  fourth  of  the  profits  and  a  guinea  a 
week  for  his  labour.  The  utmost  therefore  that  this  evidence 
would  amount  to  would  be  to  shew  that  there  was  a  partner- 
ship between  them  ;  and  that  would  be  a  complete  answer  to 
the  action  of  trover,  which  cannot  be  maintained  by  one  partner 
against  another. 

Cur.  adv.  vult, 
AsHHURST,  J.(a)— now  delivered  the  opinion  of  the  Court. 
There  wa3  no  reason  from  the  evidence  to  form  any  doubt  but 
that  it  was  a  fair  and  honest  transaction  on  the  part.of  the  de- 
fendants ;  that  the  timber  was  in  fact  supplied  by  them ;  and  that 
they  made  themselves  solely  liable  for  the  payment.  So  that 
the  question  turns  on  the  mere  law  of  the  case  under  the  act  of 

(«)  Lordir«i^oii,C%.J.w«8littiiigatGi(adJUiSwbcQtiiisca8€WB8ai^ed^ 

parliament 
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iKent  much  farther  than  is  necessary  in  the  present  case.    And         1789. 
it  is  for  the  sake  of  quieting  corporations  that  this  Court  ha§         

of  preseotatioD  belonged  to  the  mayor  and  aldermen  only.    Lord  Mansfield  gave    Wins  r  iM.F.r. 
the  plaintiff  leave  to  move  for  a  new  trial  without  costs  ^  and  accordingly  sucli  ^ 

notion  mas  made  this  Term ;  and 

Lord  MANSFn^tD  tiien  said,  that  the  olgection  to  the  bye-law  bad  notiiing  to  do 
wHh  the  cause.    The  mayor  was  advised  to  allege  in  his  return  to  the  moiidaiiiiif 
a  bye-law  not  in  writing,  which  he  supposed  to  be  made  by  the  whol6  corporation ; 
and  in  order  to  support  such  a  bye-law,  he  omitted  to  state  in  his  return  the  clause 
oi  the  charter  which  vested  tlie  power  of  making  bye-laws  in  a  select  body.    On 
that  ground  a  motion  was  made  for  a  peremptory  numdaaufSy  and  this  issue  di- 
rected. Tlic  counsel  on  both  sides  at  the  trial  were  niisinstnioted,  and  came  to  ar- 
gue the  validity  of  the  bye-law :  but  that  was  out  of  the  question,  for  the  cl^arter 
gave  a  power  to  the  select  body  to  present  under  the  general  words,  *'  lands,"  i^e. 
That  he  was  of  opinion  at  ti le  trial,  that  the  charter  explained  by  usiage  vested  the 
riglit  of  presentation  in  the  select  body.    But  Serjeant  Glywn  said,  this  was  anur- 
prize  npon  him,  and  therefore  desired  leave  to  move  for  a,  new  trial :  if  the  Court 
should  be  of  opinicm  that  the  charters  would  not  bear  the  construction  he  put 
upon  them,  the  usage  would  have  no  cfiect ;  but  if  the  charters  would  bear  tJiat 
constmction,  the  usage  was  strong  evidence  of  the  meaning  of  them. 
On  shewing  cause^  Lord  Matufield  reported  the  evidence  to  be  as  follows : 
There  were  tlirec  charters ;  1st,  Tlie  charter  of  the  7th  Ed.  6«  by  which  the  bo- 
rough was  firiit  incorporated  by  the  name  of  tlie  Mayor  and  Burgesses  of  the  bo^  .' 
rough  of  S^.  Albans  ;2Md  ten  principal  borgesses  were  appointed,  who  together 
with  tlie  inayor«re  made  the  governing  part  of  the  corporation,  witli  power  to 
make  bye- laws.  And  the  King  by  that  charter  erected  the  church  of  tlic  late  mo- 
nastery of  St,  Albans  into  a  parish  church,  and  granted  the  same,  and  the  ad-     ' 
V0W8OU  and  donation  thereof,  to  tiie  mayor  and  burgesses.  *idf  The  charter  ot 
the  8th  Car.  t.  appointing  24  assistants,  a  recorder,  coroner,  and  tiome  otlier 
additional  officers,  within  the  corporation,  and  with  some  amendments  of  tlie 
former  charter  :*bnt  tlie  mayor  and  the  ten  principal  burget^es  continued  to  be 
tlie  goveniing  part  of  the  corporation  till  the  16  Car.  i.  when  a  further  charter 
was  granted,  and  tJie  corporation  was  entirely  new  modelled:  the  ten  principal 
burgesses  were  laid  aside,  and  the  aldennen  wefe  appointed  in  their  steady  to 
enjoy  all  tlie  like  powers  and  privileges  as  the  ten  principal  burgesses.    And 
the  borough  was  incorporated  by  the  name  of  the  mayor,  akleniien,  and  burges-              "> 
sea  of  the  borough  of  St.  Albans,    From  the  time  of  the  first  incorporation  till 
tlie  chaitcr  of  the  16tJi  Car.  it.  the  mayor  and  the  ten  principal  burgesses  alont 
elected  the  parson  of  the  church  in  question ;  and  ^itice  the  charter  of  16  Car.  s. 
the  parson  has  been  constantly  elected  by  the  mayor  and  aldsmun,  vrHhout  any 
inter/erfnceof  the  commonalty  or  burgesses  Hi  large;  nor  was  any  claim  ever  made 
by  the  burgesses  at  large  to  vote  in  the  election  till  this  now  set  up. 

On  the  part  of  the  defendant  was  read  the  clause  in  the  charter  of  Ed.  6.  consti- 
tuting the  ten  principal  burgesses,  by  which  he  granted  to  the  mayor  and  burges. 
sesy  qnod  de  cxtero  sint  et  erunt decern  homines  de  discretioribus  et  probioribus 
virisdictibnrgi,  Sancti  Albania  qui  erunt  assistentesetauxiliantesm^oriejusdem 
burgi  pro  tempore  existcnti^  in  causis  et  materiis  enndem  burgum  tangentibus,  et 
qui  erunt  et  vocabantnrprincipales  burgenses  ejusdcra  bnrgi,  et  erunt  coinmuBe 
consilium  dicti  burgi  pro  statotiK,  actibns,  et  ordinationibus,  publicam  utilitatem 
et  commodum  ejnsdem  burgi  et  inhabitantinm  inde  pro  tempore  exislentinm 
tangentibus  et  concemantibus,  per  eos»  sen  per  majorem  partem  eorundero  cum 
m^ore  burgi  illius  pro  tempore  existente,  de  trniporc  in  tempus,  faciendo,  et 
agendo,  pro  meliori  gubematione  ct  regimine  hominnm,  ac  cansarum,  reruin,  et 
negotiorum,>  dicti  burgi,  &c.  giving  to  the  mayor  and  the  principal  burgesses  a 
power  of  electing  other  discreet  men  when  a  vacancy  happened.  The  defend* 
ant  also  read  a  clause  in  the  charter  of  Car.  i  <16S4)  invest^n^  the  powers  in  the 
Vol.  hi.  V  mivor 
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1769*        always  upheld  long  usage  \vliere  it  was  possible,  though  recenl 
usage  would  not  perhaps  have  much  weight.     But.  without 

Br.ANKLKY  "  ,         . 

agttitui  having 

WiNiTANLiT.  mayor  and  ten  principal  borKcsses  in  more  extensive  words,  as  follows :  Etulte- 
rins  volumiis,  ct  concedimus  &c.  pr«&to  Miyori  et  borgensibasburgiprsdictiy 
et  successorihim  snis,  qnod  major  et  principales  burgenses  bui^  prsdicti  pro  tem- 
pore existentes,  vel  miyor  pareeonmdem,  (qnomn  unnra  miyorem  essevolomns,) 
tiabeanc  plenam  potestatem  et  nnctoritatem  condaDdi,  constitaendi,  ordinandi^ 
/aciendi,  stabificndi,  de  tempore  in  tempns,  leges,  atatuta,  jnra,  ordinationes,  et 
constittttionesy  quae  eis  ant  miyori  parti  eomndem  (qnorummijorem,  &c.)  bona> 
salitbria,  ntilia,  bonesta,  etnecessaria,jaxtaeonim  tanas  discretiones,  foreTide- 
btmtur,  pro  bono  regiraine  et  p(iCLfic&  gubematione  burgi  pivdicti,  ac  ommnm 
officionimy  ministromm,  artificiom,  burgensiom,  inbabitantinm,  et  renidentiom 
^usdem  bnrgi,  Tel  ad  eundem  conflnentiimi)  ac  pro  dedaratione  quo  modo  et 
ordiiie  iidem  major  et  principales  bnrgenses  buigi  praedicti,  ac  caeteri  omnes  et 
singnli  officiarii,  biirgenses,  et  inbabitantes  ^nsdem  bnrgi  in  ofliciis,  fanctionibus, 
misteriis,  et  negotiis  sois,  infra  burgnm  predictum,  libertates,  et  praecinctas 
ejosderoy  scse  liabebnnt,  gereat,  et  utantur^  ac  etiam  pro  roeliori  gubematione, 
preservatjone,  disposltione,  locatione,  et  dismissione,  terrammf  tenemeHtorum9 
p99se9$Ufnumf  it  keredilawuniorum^  ae  bvnomm  ei  eaiuiUrmm^  pnefato  miyori  et 
biirgensibus  bnrgiprsrdicti,  ac  res  et  causas  alias  quascnmque  burgnm  praBdlctom 
ant  statnra  jos  et  interesse  ^nsdem  tangeates;  sea  quo  modo  concementes,  die- 
tasqve  leges,  ordinationes,  statuta,  et  constitutiones,  in  fbrmft  pnedicti,  con- 
stitotasyordinatas,  &c.  debit&execntione  demandare,  quasgnsdem  leges  ordina- 
tiones, Stc,  sic  nt  prefiitnr  fiendas,  observare  volumos  sobpcenis  in  eisdem  conti- 
nentibus ;  (provided  that  they  be  not  repugnant  to  the  laws  and  customs  of  the 
realm  of  EngUmd,)  Clauses  were  also  read  from  the  charter  of  16  Car^  9.  ap- 
pointing  twelve  aldermen,  who  were  to  eigoy  all  the  privileges,  Sfc,  which  had 
been  enjoyed  by  the  ten  principal  burgesses ;  and  investing  the  mayor  and  alder- 
men widi  the  same  powers  for  making  laws,  regulations,  ^c. ;  and  also  for  manag- 
ing, preserving,  disposing,  letting,  and  demising  the  lands,  tenements,  goods,  and 
chattels,  of  the  mayor  and  burgesses,  in  the  same  extensive  Words  as  in  the  pre- 
ceding charter  of  Car,  \ .  and  iotidem  verbis,  only  substituting  mldermen  instead  of 
bwrgtsaa*  The  ad  vowton  w^  granted  to  the  mayor  and  burgesses,  and  their  sue- 
cesson,  by  charter  of  Ed*  6.  Besides  this  many  entries  were  read,  by  which  it 
appjsared  timt  the  seal  of  the  corporation  had  always  been  under  the  power  of  the 
mayor  and  aldermen  only.  There  were  constitutions  100  years  old,  prescribing 
what  order  sliould  be  ob&erved  by  the  mayor  and  aldermen  in  putting  the  seal. 
Every  lease  or  deed,  or  othr r  act  relating  to  the  revenue  of  the  corporation,  had 
been  done  by  the  mayor  and  aMermen,  and  there  was  no  evidence  of  any  instance 
wlierc  the  body  at  large  bad  voted  for  a  clergyman.  When  the  presentation  has 
been  made  by  the  mayor  and  aldermen,  it  was  made  in  the  name  of  the  corporation 
(and,  his  LordsJitp  observed,  properly  so);  but  in  the  year  1713,  they  presented 
in  the  name  of  the  mayor  and  iildennen  only,  and  so  continued  since. 

The  question  made  in  this  court  on  the  motion,  his  Lordship  said,  was  oif  the 
bye-law ;  but  the  ad  vowson  is  given  to  the  body  at  Uu^  ;and  tlie  mayor  and  alder* 
men  cannot  make  a  bye-law  to  take  the  right  from  the  body  at  laige,  and  give  it  to 
themselves.  But,  his  Lordship  said  on  the  trial,  he  was  of  opinion  that  this  is  a  very 
diilerent  case  from  a  general  question  on  tiie  validity  of  such  a  bye-Uw ;  for  by  thia 
charter  the  whole  administration  of  the  revenue  i&  given  to  the  mayor  and  alderw 
men.  It  is  not  in  the  natnre  of  a  bye-law.  Eyeiy  lease  is  not  in  the  nature  of  u 
bye*law,  but  a  disposition  of  property ;  and  so  is  a  presentation.  And  besides, 
here  the  uniform  usage  was  evidence  of  such  a  byelaw,  if  it  bad  been  necessary. 
^JtfoRs^M,  for  the  plaintiff.  The  advowson  is  granted  to  the  mayor  and  burges- 
ses ;  but  if  the  presentation  be  given  to  the  maydr  and  aldermen,,  that  is  taking  away 
what  before  was  given  to  the  mayor  and  burgesses.  Presentation  U  only  an  ad- 
vantage of  tke  advowson^  for  it  caanot  be  sold.  He  stated  the  clanse  to  make  bye- 
law* 
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pirliainent  21  Jac.  1.  c.  19.      The  leaning  of  the  Court  is         1789. 

therefore  in  favour  of  the  defendants^  unless  the  case  is  so  clearly        

governed  by  this  statute  that  we  have  no  discretion  on  the  sub-  ogahat 
jecc.  And  upon  looking  into  the  authorities,  we  are  of  opinion  Furhks. 
that  though  the  bankrupt  had  the  possession  of  the  property  and 
the  apparent  dhposUion  of  itj  yet  as  there  is  no  fraud  in  the  case, 
either  actual  or  constructive,  and  as  the  real  property  is  in  the  de- 
fendants, the  statute  does  not  operate  upon  it.  The  cases  of 
.  Copeman  v.  Gallant,  1  Pr.  JVms.  314.  and  Walker  t.  Bumell{a) 
and  Anotheri  sheriff  of  Middlesex,  H.QO  G.  3.  are  strong  au« 
thorities  on  this  point;  the  latter  of  which  was  this.  "  The 
plaintiff  was  assignee  of  Bean  a  bankrupt,  and  brought  an  ac« 
tion  of  trover  for  goods.  Bean  had  absconded  before  August 
1772,  on  the  15th  of  which  month  a  commission  had  been  issued 
against  him.  He  was  in  great  distress  from  the  year  1768  till 
he  got  his  certificate  in  1 772.  He  lived  in  the  house  and  car. 
ried  on  business  for  himself,  but  assisted  the  assignees  in  trans* 
acting  the  affairs  under  the  commission.  It  was  generally  known 
that  the  furniture  of  the  house  belonged  not  to  him  but  to  the 
assignees.  The  goods  were  inserted  in  every  account  between 
the  bankrupt  and  the  assignees.  In  the  year  1779  tm  inv^tory 
was  taken  which  corresponded  with  that  which  was  taken  in 
1772.  A  second  commission  was  taken  out  on  15th  November 
last  by  the  same  attomies  as  were  concerned  for  the  assignees 
under  the  first  commission.  There  were  two  points  ;  the  first 
was  whether  the  goods  were  the  property  of  the  assignees  under 
the  first  commission,  or  whether  they  were  Bean*s  goods  aud 
liable  to  the  execution  ?  The  jury  thought  that  in  point  of  fact 
Ihey  were  the  property  of  the  assignees,  and  were  never  given  to 
the  bankrupt,  or  understood  to  be  the  bankrupt's  property  ;  and 
they  found  a  verdict  for  the  plaintiff.  The  second  question  was» 
supposing  it  were  so,  yet  as  the  goods  were  in  the  bankrupt's 
house  and  visibly  in  his  possession,  whether  it  was  within 
21  Jac,  c.  19,  or  not.  If  it  were,  the  creditor  who  sued  out  the 
execution,  instead  of  proving  the  property  in  the  baiikrupt,  had 
proved  it  to  be  in  the  assignees  under  the  second  commbsion ; 
in  which  case  the  plaintiff  should  have  been  non-suited.  Mr. 
Solicilor  General  argued  that  the  bankrupt  had  no  power  over 
or.dbposition  of  the  goods.  If  he  had,  the  assignees  under  the 
second  commission  might  seize  them,  and  they  have  never  claimed 
the  goods.    Mr.  Bearcroft  insisted  that  the  verdict  was  against 

(«)  Reported  in  Dwf  <•  505.  • 
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1789*        law  and  evidence.    This  was  an  action  by  the  assignees  under 

the  first  commission,  which  issued  in   177d.     The  execution 

og^m*       ^^^  issued  in  June  last ;  and  it  is  necessary  for  the  plaintiff  to 
FoRBBf.       prove  his  property  at  the  time  of  the  execution  levied.   There  is 
not  a  circumstance  to  prove  to  any  one  but  those  privy  to  the 
transaction  that  the  assignees  had^or  claimed  the  least  interest  in 
these  goods.     The  suffering  the  bankrupt  to  continue  in  pos- 
session of  them  as  visible  owner  was  laying  a  trap  for  other 
creditors.     Though  the  proceedings  under  the  second  commis- 
sion were  not  proved,  yet  it  was  admitted  that  there  was  an  act 
of  bankruptcy  before  the  execution,  and  that  the  proceedings 
under  that  commission  were  regular ;  and  the  plaintiff  proved  a 
debt  under  the  second  commission.    Lord  Mamfield^  Ch.  J. — 
I  recollect  that  the  bias  of  my  nrind  at  the  trial  was  in  favour  of 
the  judgment  creditor:  but  after  the  verdict,  on  re*consideration, 
I  was  satisfied  with  it.     On  the  second  point,  I  took  it  then, 
[16  Kaft,  191. 1  and  do  now,  that  the  plaintiff's  proving  a  debt  under  the  second 
•   commission  estopped  him  from  litigating  thti  regularity  of  the 
proceedings  under  it :  but  it  does  not  prove  the  time  of  the 
bankruptcy.    I  am  thoroughly  satisfied  that  this  case  cannot  be 
brought  within  the  statute  of  James  the  First.     The  bankrupt 
bad  not  with  the  consent  of  the  true  owner  any  disposition  of 
the  goods :  he  never  pretended  by  any  act  of  his  to  dispose  of 
them ;  it  would  have  been  a  breach  of  trust  if  he  had.     And 
the  owner  never  consented  that  the  bankrupt  should  have  the 
disposition  of  the  goods.     fVilles,  J. — ^The  case  was  properly 
left  to  the  jury;  for  it  was  doubtful  who  was  the  true  owner, 
and  the  Jury  have  decided  it.  As  to  the  Second  question,  I  would 
not  give  any  precise  opinion  upon  that,  as  I  think  the  words  ih 
the  statute  "  order  and  disposition''  are  very  vague.  Ashhursti. — 
The  act  of  parliament  clearly  does  not  mean  to  extend  to  every 
case  where  there  is  possession^  as  in  the  case  of  a  bankrupt's  tak- 
ing ready  furnished  lodgings.      BuUer,  J.— If  a  man  has  the 
possession  of  a  shop,  and  sell  goods,  that  may  be  a  case  within  the 
statute;  but  not  where  a  man  takes  a  house  ready  furnished. 
And  the  rule  was  discharged." 

As  to  the  case  of  Btyson  v.  fVyley,  the  plaintiff  had  once  sold 
the  plant  to  Simson,  the  bankrupt;  and  afterwards,  on  a  private 
agreement  between  the  parties,  the  contract  was  rescinded,  but 
the  bankrupt  was  suffered  to  retain  the  possession.  The  trans- 
action Itself  was  suspicious ;  and  there  was  no  act  of  notoriety  to 
shew  that  his  continuance  in  possession  was  under  any  title  differ- 
ent 
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ent  from  that  under  which  he  obtained  the  possession.     But  in         1789- 

the  present  cas^  there  never  was  any  sale  of  the  timber  to  Kent, 

nor  any  general  delivery,  so  as  to  give  him  the  absolute  disposition  againai 
of  it ;  for  it  appeared  in  evidence  that  the  store-keepers  in  the  FuRBEi. 
yard  would  not  have  permitted  even  Kent  to  have  sold  the  tim« 
ber  to  any  other  person,  unless  any  part  of  it  had  been  unfit  to 
be  used  in  performing  the  contract,  as  they  considered  that  it 
was  delivered  only  for  the  purpose  of  the  contract.  Therefore 
there  could  be  no  danger  that  Kent\  creditors  would  be  induced 
to  trust  him  on  the  credit  of  that  property,  or  as  supposing  it 
liable  to  their  debts.  The  possession  which  he  had  (as  it  appeared 
by  the  facts  in  the  case)  is  somewhat  similar  to  that  of  a  carpen- 
ter, who  receives  timber  to  convert  it  into  a  waggon,  or  of  a 
taylor,  to  whom  cloth  is  sent  for  the  purpose  of  being  worked  up. 
i^nd  it  is  a  very  different  case  from  that  of  a  person  making  a  sale 
of  any  part  of  his  property,  and  yet  continuing  in  possession  and 
taking  upon  him  the  disposition  of  it  with  the  consent  of  the 
vendee ;  for  in  such  case  as  the  property  teas  originallj/  his,  and 
there  never  was  any  visible  alteration  in  it,  it  is  a  snare  to  induce 
persons  to  give  him  credit,  to  which  the  vendee,  by  his  neglect  to 
obtain  the  possession,  lends  his  assistance,  as  he  concurs  in  giving 
a  fals^e  appearance  to  the  transaction.  But  in  the  present  case,  ' 
this  timber  came  into  Kent*s  possession  in  the  natural  course  of 
the  transaction,  in  which  there  was  no  fraud  either  actual  or 
constructive ;  for  it  appeared  by  the  evidence  that  the  timber 
was  originally  sold  to  the  defendants  on  their  own  account,  and 
that  the  vendor  did  not  know  that  the  bankrupt  had  any  concern 
ID  the  transaction.    Therefore,  on  the  whole,  we  think  that 

Judgment  of  non-suit  must  6e  entered. 


Smart,  Pearson,  and  Brymer,  against  VfQt,vv.       Friday, 

THIS  was  a  rule  for  a  prohibition  to  the  Prize  Court  of  The  Admiraliy 
the  Admiralty.  The  suggestion  stated,  that  by  the  laws  and  Sjctfro  Sti"™' 
statutes  of  this  realm  all  shipy,  vessels,  goods,  and  effects,  taken  as  the  questioo  of 
prize,  and  brought  into  the  ports  of  the  lord.the  King,  are  com-  ^^yjj^eu^i 
mitted  to  the  care  and  custody,  and.made  subject  to  the  directioQ3,  master  against 
of  the  High  Court  of  Admiralty,  o^r  of  the  Courts  of  Vice  Admi-  hlltK'trJ'" 

goods  as  prize. 
And  a  monition  having  issaed,  after  the  goods  were  condemned  and  decreed  to  be  dehvered  to 
the  capton,  at  the  sait  of  such  master  against  the  plaintiffs  as  owners  or  aj^nts  of  the  prize 
goods  to  bring  into  Conrt  the  jrroduce  remaming  in  their  hands  to  answer  the  freight,  thi^  Court 
refused  a  prohibition ;  tliough  no  fid^ussory  caution  had  been  taken  before  the  goods  were  deli- 
vered to  the  captor,  but  the  queetion  nf  freight  had  be€nre$erved  by  ttie  terms  of  the  decree /ar 
future  eontideniian, 

'      t  2  rally, 
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1 7B9.        ralty,  until  the  same  shall  by  final  sentence  have  been  either  clear^ 

' ed  and  discharged^  or  adjudged  and  condemned  as  lawful  prize  ; 

u'rainst  ^^  "'^^^^  ^"  interlocutory  order  fiball  have  been  made  for  the  re- 
AVoLFF.  leasing  or  delivering  of  the  same,  lliat  in  all  cases  where  such 
ships  and  goods  are  decreed  to  be  delivered  up  to  the  captors  or 
claimants  before  such  final  sentence  of  discharge^  or  condemna- 
tion, or  where  an  appeal  is  interposed  from  such  sentence  to  the 
commissioners  of  appeals  for  prize  causes,  or  where  any  con- 
dition is  to  be  performed  by  the  party  or  parties,  captors,  or 
claimants,  to  whom  such  ships  and  goods  are  ordered  to  be  de- 
livered, the  said  Courts  of  Admiralty  are  by  the  laws  and  statutes 
of  this  realm  required  before  such  delivery  to  take  security  from 
the  parties  to  restore  such  ships  and  goods,  or  the  value  thereof, 
according  to  the  sentence  to  be  hereafter  given  by  the  Admiralty, 
or  by  the  commissioners  of  appeals.  That,  after  such  delivery 
hath  been  made,  (he  Courts  of  Admiralty  have  no  power  or  ju- 
risdiction over  parties  to  whom  such  delivery  is  made,  unless 
they  be  bound  by  the  recognizance,  stipulation,  or  obligation  of 
bail,  sureties,  or  fidejussors,  according  to  the  course  of  the  Court 
of  Admiralty.  That  by  the  laws  of  this  realm  bail,  sureties,  or 
fidejussora,  are  not  liable  to  pay  or  perform  more  than,  the  sum 
or  condition  contained  in  the  stipulation,  8fc.  by  which  they  are 
bound ;  that  after  such  payment  or  performance  thereof  the  sti- 
pulation, Sfc.  is  rendered  void,  and  of  no  effect ;  and  the  sure- 
ties are  discharged  aud  out  of  Court :  and  if  any  further  or 
other  judgment  or  sentence  definitive  shall  thereafter  be  given 
respecting  the  said  action  or  suit,  the  same  is  void  and  of  no 
force ;  the  said  Court  having  then  no  jurisdiction  thereof.  That 
by  the  lawv  of  this  realm  the  master  of  any  ship  has  no  lien  upon 
any  goods,  ^c.  laden  on  board  his  ship,  or  the  proceeds  thereof, 
in  respect  of  freight,  after  such  goods,  merchandizes,  or  effects, 
shall  have  been  delivered  out  of  bis  possession.  That  iu  all  cases 
where  any  ship  belonging  to  the  subjects  of  any  power  or  state 
in  amity  with  our  lord  the  King  shall  have  been  taken  as  prize, 
having  the  property  of  the  enemies  on  board,  which  property 
shall  have  been  condemned  to  the  King  or  the  captors  thereof, 
and  the  captors  adjudged  by  the  Court  of  Admiralty  to  give  bail 
to  answer  or  pay  freight  for  the  same,  the  master  cannot  main* 
tain  any  suit  in  the  Court  of  Admiralty  for  such  freight,  nor 
can  that  Court  take  cognizance  of  the  same,  after  such  property 
of  the  enemies  shall  have  been  delivered  from  on  board  the  ship^ 

unless 
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unless  the  parties  to  whom  the  same  was  delivered  shall  have  bound  1 789* 
themselves  accordingly  to  pay  such  freight  by  stipulation,,  S^c. ;  ^ 
and  then  only  to  the  amount  of  such  stipulation.  That  by  the  laws  nuaiwtt 
of  this  realm  the  Court  of  Admiralty  has  no  power  or  authority  Wolff. 
to  issue  any  monition  against  any  person,  citing  such  person  to 
bring  into  and  leave  in  the  registry  of  that  court  any  money  or 
effects,  unless  the  parly  at  whose  petition  the  monition  is 
issued  or  his  proctor  shall  make  an  attestation  or  affidavit  that  the 
person  against  whom  such  monition  is  issued  has  in  his  possession 
or  power  such  money  or  effects,  or  some  part  thereof.  That  in 
the  year  1 782,  and  long  before,  and  afterwards,  there  were  open 
war  and  hostilities  between  this  country,  France,  Spain,  and  the 
States  General  of  the  United  Provinces.  That  the  plaintiff, 
David  Smart,  being  commander  of  the  private  ship  of  war  the 
Saint  Andrew,  in  October  1782  seized  as  prize  a  ship  called 
lyArend  en  Jan,  of  which  C.  C»  Heyde  was  master,  on  her 
voyage  from  Surinam  to  Amsterdam,  laden  with  sugar,  coffee, 
cotton,  and  cocoa,  and  brought  the  same  to  Portsmouth,  and 
from  thence  to  Lotidon.  That  on  the  Qih  November  1782 
Smart  instituted  a  suit  against  the  ship  and  goods  in  the  Admi- 
ralty before  Sir  James  Marriott,  S^x.  and  prayed  a  monition  to 
be  issued  against  all  persons  in  general.  That  the  defendant, 
a  Danish  subject,  and  others,  were  afterwards  admitted  parties  to 
the  suit  as  claimants  of  the  ship  and  goods,  on  behalf  of  them- 
selves, and  of  the  master  of  the  ship,  and  of  certain  other  owners 
or  claimants  of  the  said  cargo,  as  being  neutral  property,  and  on 
board  a  Danish  ship  furnished  with  a  proper  passport.  That  the 
judge  on  the  IQth  of  December  178^  by  his  interlocutory  decree 
restored  the  ship  to  the  claimant,  the  defendant,  for  the  use  of 
the  owners,  as  being  the  property  o(  Danish  subjects,  and  decreed 
a  commission  to  issue  for  the  unlivery  of  the  cargo ;  reserving  the 
consideration  of  freight  and  expences,  together  with  the  adju* 
dication  of  the  cargo^  and  other  matters,  to  be  heard  in  the  re^ 
gular  course  of  causes;  against  which  decree  the  defendant  ap- 
pealed :  But  he  afterwards  abandoned  the  appeal.  And  on  the 
3 1  St  of  May  the  J  udge  made  an  interlocutory  decree  to  restore  to 
the  master  and  crew  their  private  adventures,  and  also  gave  the 
master  his  freight  and  expences  up  to  the  19th  day  of  December 
1788,  directing  further  proof  of  the  property  of  the  cargo 
claimed  by  the  master  and  others,  and  decreed  a  commission  of 
unlivery  of  the  cargo ;  which  decree  the  proctor  for  the  defendant 
accepted  as  far  as  made  for  his  party,  but  otherwise  appealed 

Y  3  against 
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1789«        against  it;  but  without  prejudice  to  bis  appeal  he  did  not  object 

to  the  unlivery  of  the  car^o.    That  the  Judge  on  the  \3lh  2Vo- 

\ti(aiHit  vember  1783  did  further  by  his  interlocutory  decree  condemn 
^VoLFF.  the  goods  in  a  certain  schedule  delivered  into  Court,  marked  G. 
W.i  claimed  by  the  defendant  as  lawful  prize,  to  the  said  plaintiff 
Smart f  the  captor,  and  also  condemned  the  unclaimed  goods  as 
lawful  prize  to  him ;  which  decree  the  defendant's  proctor  ac- 
cepted as  Car  as  made  for  hid  party,  but  otherwise  appealed ; 
whereupon  the  Judge  at  the  petition  of  the  captor  directed  the 
sentence  not  to  be  suspended  on  the  said  captor's  giving  bail  to 
answer  the  value  of  the  goods  condemned  in  the  schedule 
niaiked  G.  W.y  and  decreed  a  commission  of  appraisement  to 
ascertain  the  value  of  them.  Those  goods  were  accordingly  ap- 
praised and  valued  at  7976/.  bs.  \d. ;  and  on  the  5d  of  Decent" 
ber  1783  the  other  plaintiffs,  Pearson  and  Brymer,  became  sure- 
ties for  the  plaintiff.  Smarts  in  15,952/.  \0s.  ^d.  unto  the  de- 
fendant to  abide  the  event  of  the  appeal,  and  to  pay  the  amount  of 
what  might  be  decreed  to  be  restored,  together  with  expences. 
That  on  the  7th  March  1784,  the  defendant,  without  prejudice  to 
his  appeal  before  interposed  as  aforesaid,  prayed  that  the  claimants 
of  certain  goods  restored,  and  the  captor,  might  give  bail  to  an- 
swer their  proportions  of  the  master's  freight  and  expences  on  the 
goods  restored  and  condemned,  which  the  Judge  decreed  accord- 
ingly. That  on  the  30th  of  the  same  month  Pearson  and  Brymer 
became  sureties  for  Smart  in  500/.  to  the  defendant  to  pay  such 
proportion  of  freight  and  expences  as  might  thereafter  be  decreed 
for  the  goods  condemned.  That  no  other  recognizance  or 
stipulation  was  entered  into  by  Pearson  and  Brt/mer,  or  by  any 
other  person,  on  account  of  Smart,  to  the  said  defendant,  or  any 
other  person  or  persons  on  account  of  the  said  master  or  owners 
of  the  ship.  That  on  the  20th  of  April  in  the  same  year  the  de- 
fendant abandoned  his  second  appeal  interposed  on  the  1 3th  day 
of  November  1783;  and  the  first  appeal  from  the  interlocutory 
decree  of  the  said  Judge  of  the  31st  day  of  May  in  the  same  year 
was  heard  before  the  commissioners  of  appeals  for  prize  causes 
on  the  l6th  July  1784,  who  affirmed  the  decree  and  remitted 
the  cause.  That  the  defendant  afterwards  brought  in  an  account 
of  freight  and  expences,  claimed  by  the  master  on  account  of  the 
goods  condemned  to  the  captor,  whicbaccount  was  by  the  Judge 
referred  to  one  of  the  deputy  registrars,  assisted  by  two  merchants, 
who  reported  that  7593/.  6s.  7d.  exclusive  of  the  claimant's 
proctor's  bill  amounting  to  151/.  15^.  3d,  should  be  paid  to 
the  master  by  the  captor  for  freight  and  charges.    That  report 

was 
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was  on  the  petition  of  the  captor  referred  back  to  the  deputy  re*        ]  789. 

gistrar  and  merchants  to  be  re-cousidered  on  the  ground  of  ex-        

cessive  demands.    That  on  the  15lh  of  June  1785,  the  plaintiff       ^^\^ 
Bremer  on  behalf  of  Smart,  the  captor,  paid  to  the  said  defendant        >>  olff. 
on  account  of  the  ship  4000/.  in  obedience  to  the  order  of  the  first 
day  of  the  same  month.    That  on  the  3d  of  November  1786  the 
deputy  registrar  and  merchants  made  their  second  report  without 
any  variation,  excepting  in  Qne  article  of  7/.  10*.  for  pilotage. 
That  on  the  27th  of  January  1787  the  Judge  reformed  the 
second  report  by  ordering  an  article  of  200/.  therein  allowed  for 
demurrage  to  be  struck  out,  and  directed  the  produce  of  certain 
sugars  formerly  condemned  to  the  captor  to  be  applied  in  pay- 
ment of  the  freight,  allowed  by  the  report  to  be  paid  on  account 
of  those  sugars,  and  to  be  in  full  discharge  of  the  same ;  and 
otherwise  affirmed  the  report.     That  on  the  5ih  of  July  in  the 
same  year  the  Judge  again  referred  back  to  the  deputy  registrar 
and  merchants  to  state  the  freight  of  certain  coffee,  cocoa,  and 
cotton,  and  the  particular  sum  to  be  paid  to  the  claimant  by 
thecaiptor  under  the  decree  of  the  2Qd  of  January  1787  as  the 
produce  of  the  sugars  formerly  condemned,  in  lieu  of  freight  on 
that  article.     That  on  the  l6th  day  of  Februarjf  1788,  a  third 
report  was  made,  stating  the  sum  of  197^/*  1^^^*  i^d,  to  be  due 
from  the  captor  to  the  claimant,  over  and  besides  the  sum  of 
4000/.  formerly  paid  by  the  plaintiff  Brymer  to  the  defendant. 
That  on  the  17th  of  June  1788,   the  Judge  confirmed  that 
report,  against  which  the  captor  appealed.    That  the  claimant 
on  the  same  day  prayed  a  monition  to  be  issued  against  Pearson 
and  Company  upon  an  attestation  of  the  defendant,  alleging  thai 
they  were  at  the  time  of  the  capture  the  owners,  or  agents  of  the 
owners  of  the  privateer ;  and  ihat  the  sale  of  that  part  of  the 
cargo  which  was  condemned  was  made  under  their  directions  as 
such  owners  or  agents,  and  that  they  were  then  in  possession  of  the 
proceeds  of  those  goods,  or  of  considerable  parts  thereof.  That  ihe 
Judge  accordingly  decreed  such  monition  to  go  oat  against  Pear^ 
son  and  Brymer,  upon  an  allegation  of  the  defendant  that  Brymer 
was  one  of  the  company  under  the  firm  of  Pearson  and  Com- 
pany, but  without  any  attestation  of  the  truth  thereof,  or  that  he 
had  in  his  possession  or  power  any  part  of  the  proceeds.   That  a 
monition  issued  accordingly  against  them,  citing  them  to  bring 
into   the  registry  of  the  Court  so  much  of  the  proceeds  of 
the  cargo-  remaining  in  their  hands,  power,  or  possession,  as 
would  answer  the  sum  of    1973/.  185.  Gd.  in  the  monition 

Y  4  alleged 
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1789.        alleged  to  be  remaining  doe  to  the  defendant  for  freight  and  ex«» 
"  pences,  agreeably  to  the  registrar's  report,  and  also  to  specify  on 

Hgainst  <>^tb  the  names  and  places  of  abode  of  the  several  persons  who 
Wolff,  ^gre  the  owners  of  the  Saint  Andrew  at  the  time  of  the  cap- 
ture. That  the  property  of  the  enemies,  taken  on  board  the  ship 
D*ArendenJan,  having  been  delivered  from  on  board  ^hereof, 
and  not  now  in  the  possession  of  the  master  or  owners,  they  hare 
departed  with  their  lien  or  right  of  recourse  upon  or  against  that 
property  or  the  produce  or  proceeds  thereof;  and  therefore  the 
master  or  owners  cannot  by  the  laws  of  this  realm  sue  out  any 
monition,  attachment,  or  other  process,  from  the  Court  of  Ad« 
mirahy  to  compel  payment  of  any  further  or  other  sum  of  money 
for  or  in  respect  of  the  freight,  of  the  enemy's  property,  exceed* 
ing  the  sum  for  which  the  plaintiff  Smart  was  bound  by 
the  stipulation.  That  the  plaintiff  Smart  was  bound  by  the 
stipulation  of  the  other  plaintiffs,  Pearson  and  Brymer,  in  500/. 
'to  pay  such  proportion  of  freight  as  might  thereafter  be  decreed 
to  the  value  of  the  said  sum,  and  for  no  more.  That  that  and 
every  other  stipulation,  entered  into  by  or  on  behalf  of  the  plain- 
tiff S'mar/  to  the  master  or  owners,  having  been  fully  satisfied  on 
the'15th  of  June  1785,  he  and  his  sureties  or  fidejussors  are  re- 
leased and  discharged  from  all  submission  to  the  jurisdiction  of 
the  Court  of  Admiralty,  8^.  Nevertheless  the  Judge  of  that 
Court  after  the  1  jth  of  June  1785,  took  cognizance  of  a  charge 
of  freight  in  respect  of  the  enemies  property  so  condemned,  and 
on  the  17th  day  of  June  1788  confirmed  the  final  report  of  the 
deputy  registrar  and  merchants ;  of  which  charge  or  matter  of 
freight  the  Court  of  Admiralty  had  then  no  jurisdiction.  That 
Sir  James  Marriott  on  the  17th  of  June  not  only  decreed  a 
monition  to  go  out  against  the  plaintiffs  Pearson  and  Brymer  as 
supposed  owners  of  the  Saint  Andrew,  or  as  the  correspondents 
or  agents  of  the  plaintiff  Smart;  but  further  threatens  at  the  in* 
stigation  of  the  defendant  to  decree  a  monition  against  the  plain- 
tiff Smart,  and  also  to  decree  attachments  against  the  plaintiffs 
Smart,  Pearson,  and  Brymer,  to  compel  the  payment  of 
1973/.  I85.  6d,  to  the  defendant.  The  suggestion  then  prayed 
a  writ  of  prohibition  to  be  directed  to  the  Judge  of  that  Court  to 
prohibit  him  that  he  hold  no  plea  whatsoever  in  that  Court,  touch- 
ing the  premises  in  the  interlocutory  decree  of  the  17th  of  June 
1788  contained ;  and  that  he  do  not  decree  any  monition  or  at- 
.  tachment  or  any  other  process  to  issue  against  the  plaintiff  Smart, 
9f  any  other  person  as  his  supposed  agent ;  and  that  the  plaio- 
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tiffs  Smart f  Pearson,  and  Brymer,  from  the  iDterlocutory  decree        1789. 

of  the  17th  of  June  1788,  and  from  all  and  every  the  decrees        

from  and  after  the  16th  of  June  1785,  be  wholly  relieved.     It        ^J),^ 
concluded  with  stating,  "  And  it  is  granted/'  S^c.  Wolff, 

The  Advocate  General  (Sir  William  Scott),  Bearcroji,  and 
Bower,  shewed  cause  (a)  against  (he  rule  for  a  prohibition  ;  and 
submitted  two  propositions  to  the  Court.  First,  That  the 
Court  of  Admiralty  has  power  by  a  monition  to  order  in  the 
proceeds  of  a  prize  from  any  person,  in  whose  hands  they  are 
charged  (and  not  denied)  to  be,  for  the  purpose  of  adjudica- 
tion, and  to  enforce  the  sentence  of  adjudication.  And  ^dly^  ' 
That  this  power  subsists  till  the  enforcement  of  a  sentence  of  ad* 
judication  on  all  prize  claims  arising  from  the  capture.  As  to  (he 
first :  Although  the  Prize  Court  of  the  Admiralty  acts  principally 
in  rem,  yet  it  possesses  a  complete  and  original  power  over  the 
persons  of  the  captors,  and  those  who  by  their  acts  become  possessed 
of  the  proceeds  of  a  prize.  By  the  capture  the  thing  is  ac- 
quired not  to  the  individual,  but  to  the  state ;  and  though  it  is 
DOW  usually  put  into  the  hands  of  the  captors,  it  remains  in  con- 
templation of  law  in  the  custody  of  the  public.  Formerly  it 
actually  did  remain  in  their  custody,  as  is  still  the  case  in  all 
foreign  countries :  It  is  merely  for  the  convenience  of  the  cap- 
tors that  the  English  Admiralty  permits  them  to  take  pos- 
session of  the  property.  But  it  must  be  remembered  that  it  is 
so  held  by  them  as  agents  of  the  Court,  and  not  in  right  of  pro- 
perty ;  and  therefore  their  possession  may  be  devested  by  the  act 
of  the  Court,  either  ex  officio,  or  on  the  application  of  the  parties 
interested,  shewing  good  cause  for  taking  it  out  of  their  hands. 
Now  if  the  captor  himself  be  compellable  to  bring  in  the  pro- 
ceeds of  the  prize,  his  agent  must  be  equally  so,  since  they  are 
both  the  agents  of  the  public.  It  is  not  necessary  here  to  con-  «  . 
tend  that  a  case  may  not  exbt  in  which  a  person  charged  to  be 
possessed  of  the  proceeds  of  a  prize  may  not  shew  a  sufficient  cause 
why  the  monition  should  not  be  enforced,  either  by  denying  the 
fact  of  possession,  or  by  giving  some  satisfactory  plea  why  the  pos- 
session should  not  be  delivered  up.  It  is  sufficient  in  this  case  that 
such  a  monition  may  issue,  calling  on  the  parties  to  shew  why  the 
proceeds  should  not  be  brought  into  court.  It  may  be  admitted 
that  no  such  power  as  this  is  to  be  found  in  the  prize  acts ;  but 
there  are  many  undoubted  privileges  of  the  Court  of  Admiralty 
which  are  not  given  by  them.    The  piize  acts  are  of  a  modern 

(«)  la  Euter  Term  last 

dated 
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Smart 


17B9-  date,  and  form  indeed  but  a  very  small  portion  of  the  law  of  the 
Admiralty.  They  were  drawn  up  principally  for  the  direction 
of  the  Vice- Admiralty  Courts,   to  which   a  jurisdiction  over 

wioLFF.  questions  of  prize  was  thereby  for  the  first  time  given.  But  a 
great  part  of  the  Admiralty  jurisdiction  is  founded  on  the  esta- 
blished usage,  and  (as  it  were)  the  common  law  of  the  Admiralty. 
It  is  not  contended  that  the  Admiralty  has  a  jurisdiction  incon- 
sistent with  those  statutes  :  But,  being  affirmative  acts,  they 
leave  cv^ry  other  matter,  not  thereby  specially  provided  for,  as 
it  was  before.  And  notwithstanding  those  statute?  require  that 
bail  shall  be  taken  in  some  cases,  when  the  possession  of  the 
prize  is  given  up,  yet  they  do  not  destroy  the  lien  whieh  the 
Admiralty  has  in  rem.  When  the  claimant  is  a  foreigner,  or 
insolvent,  it  is  prudent  to  take  a  personal  security ;  but  the  real 
security  (the  thing  itself)  still  continues  so  long  as  it  remains 
within  the  reach  of  the  process  of  the  Court.  The  suggestion 
proceeds  on  an  idea  that  the  Admiralty  has  only  jurisdiction  over 
the  thing,  and  that,  when  the  possession  is  given  up,  it  has  no 
longer  any  jurisdiction  upon  the  subject,  except  to  the  amount  of 
the  stipulation  given  by  the  parties.  Sureties  indeed  are  only 
answerable  to  the  amount  of  the  stipulation ;  but  the  Prize  Court 
of  the  Admiralty  has  also  a  jurisdiction  over  every  person,  who 
obtains  the  possession  of  the  proceeds  of  any  prize.  And  there 
is  a  material  distinction  in  this  respect  between  the  instance  and 
the  Prize  Court  of  the  Admiralty.  The  former  proceeds  ori- 
ginally by  arrest,  in  order  to  compel  bail  to  be  given  to  submit  to 
its  jurisdiction  f  but  that  is  not  done  in  the  Prize  Court,  whose 
jurisdiction  is  founded  on  a  higher  authority  than  the  mere  con- 
sent of  the  parties:  it  is  founded  on  the  right  to  enforce  the  law 
of  nations.  .  That  such  a  power  as  tliis  now  contended  for  is 
necessary  cannot  be  disputed.  Courts  of  Admiralty  are  the  only 
tribunals  to  which  neutral  subjects  can  resort  on  complaints 
arising  in  time  of  war.  It  is  stipulated  between  all  the  maritime 
powers  of  JEurope,  that  there  shall  be  a  Court  of  Admiralty  in 
their  respective  dominions;  and  in  tliis  country  it  also  subsists  on 
the  footing  of  ancient  and  established  usage.  Then  it  would  be 
absurd  to  allow  the  existence  of  such  a  court,  and  to  deny  it  tbe 
necessary  power  of  enforcing  its  own  decrees.  For  if  it  has  no 
power  of  ordering  in  the  proceeds  of  a  prize  which  is  carried 
into  a  neutral  port,  and  sold,  and  the  produce  remitted  to  the 
agents  of  the  captors  here,  there  must  necessarily  be  a  failure  of 
justice.    But  the  constant  and  regular  esercise  of  this  power 

is 
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is  a  decisive  proof  of  its  legality.    Iq  the  course  of  the  last  war        1769, 

several  iostances  of  ibis  sprt  occurred^  where  the  Prize  Court  of         

Admiraltj  exercised  the  jurisdiction  now  contended  for,  and  their  ^^ndZi 
proceedings  were  confirmed  by  the  Court  of  Appeals.  One  of  Wolff« 
them  was  in  the  instance  of  the  Buoen  ConsagOj  which  was  a 
prize  taken  by  an  English  sbip^  and  carried  into  Lisbon^  where 
the  proceeds  were  lodged  in  an  English  house  under  the  firm  of 
Majt/ne  and  Co. :  after  condemnation  of  the  cargo  there,  uhicfa 
was  confirmed  on  appeal  here,  a  claim  was  set  up  on  the  part  of 
the  joint  captors  for  their  proportion  of  the  prize  ;  and  a  moni« 
tion  was  accordingly  issued  from  the  Court  of  Appeal,  (at  which 
court  the  Lords  Camden  and  Grantley  were  present,)  requirhig 
Mayne  and  Co.  to  bring  the  proceeds  into  court ;  for  disobeying 
which  monition  an  attachment  issued  on  the  5th  of  July  17h6- 
and  in  consequence  of  that  the  proceeds  were  brought  in.  The 
cases  of  the  Misericordia,  the  Jean  de  Theodore,  the  Ftd^  Maria, 
the  Nostra  Seignora  de  Saragassa^  and  the  Santa  Rita,  were  also 
mentioned  as  similar  instances.  This  power  of  the  Admiralty 
was  also  incidentally  recognized  in  Parliament  in  1785,  when  a 
bill  was  brought  in  for  the  purpose  of  compelling  the  prize  agents 
to  deliver  the  proceeds  of  the  capture  at  St.  Eustatia  into  the 
hands  of  certain  commissioners :  but  that  bill  was  dismissed  on 
the  ground  that  the  Admiralty  Court  had  a  competent  power  to 
compel  the  production  of  the  proceedf,  if  a  proper  case  were 
made  out.  In  consequence  of  this,  a  monition  haa^  since  issued 
against  these  agents ;  some  of  whom  are  indeed  out  of  the  reach 
of  the  process  of  the  court,  but  the  others  are  made  amenable. 
Then  if  it  be  objected  that  at  all  events  this  power  of  the  Ad- 
miralty only  exists  till  sentence  of  condemnation,  and  that  after- 
wards its  jurisdiction  is  at  an  end,  for  that  then  the  parties  bold 
the  proceeds  of  the  prize  not  as  agents,  but  in  right  of  property  ; 
it  is  contended, 

2dly,  That  that  power  subsists  after  a  general  adjudication, 
until  all  claims  respecting  the  prize  are  determined.  Those 
claims  may  arise  from  three  different  parties ;  the  captor  enemy, 
the  captured  enemy,  or  a  neutral.  The  rights  of  the  latter 
form  the  most  important  object  of  the  attention  of  the  Prize 
Court ;  for,  with  regard  to  enemies,  |he  condemnation  puts  a 
final  end  to  their  claims:  but  it  js  otherwise  with  respect 
to  the  neutrals,  whose  claims  arise  after  condemnation;  and 
the  condemnation  itself  is  subject  to  such  rights  as  neutrals 
may  have  m  the  property.    The  nautral  Blaster,  who  is  a  mere 

carrier. 
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178d.  carrier  has  a  lien  on  the  cargo  for  freight  and  expences;  and 
this  lien  still  continuesi  notwithstanding  a  general  condemnation, 
for  the  cargo  is  condemned  subject  to  his  right.    The  master 

Wolff.  is  no  party  to  the « suit  respecting  the  question  of  prize;  and  a 
judgment  can  only  conclude  those  who  are  parties  to  the  suit. 
And  in  this  particular  case  the  plaintiffs  are  bound  by  their 
own  agreement ;  for  the  cargo  was  put  into  their  hands  with  an 
express  reservation  of  the  question  of  freight,  to  beheardin  the  regtt- 
lar  course  of  causes.  So  that  this  cargo  was  only  delivered  to 
them  conditionally,  and  a  part  of  this  cargo  sufficient  to  answer 
the  claim  for  freight  and  expences  has  not  been  condemned  at 
all.  Neither  can  it  be  said  that  the  question  of  freight  is  to  be 
determined  of  course,  because  the  master  is  in  general  entitled  to 
freight  and  expences ;  for  his  claim  is  subject  to  many  excep- 
tions, M'hich  cannot  be  determined  without  involving  in  it  the 
question  of  prize ;  as  if  the  captor  plead  that  the  goods  were 
contraband,  there  a  direct  question  arises  whether  the  freight 
does  not  become  prize  as  well  as  the  goods.  This  is  one  of  the 
most  difficult  subjects  which  are  agitated  in  the  Admiralty  Court, 
because  it  may  be  affected  by  particular  treaties,  the  law  of  na- 
tions, proclamations,  or  orders  in  council.  Or  if  the  captor  plead 
that  the  neutral  refused  search ,  or  sailed  under  convoy  of  the 
enemy's  ships  of  war,  or  conveyed  intelligence  to  the  enemy ;  they 
also  are  waivers  of  the  rights  of  neutrality,  and  must  be  discussed 
before  the  question  of  freight  can  be  determined ;  but  of  none 
of  them  can  the  Common  Law  Courts  take  cognizance.  The 
question  of  freight  must  be  determined  by  the  same  Court  which 
determines  the  principal  question  of  prize ;  otherwise  the  Courts 
of  Common  Law  must  be  converted  into  Prize  Courts.  It  may 
be  said  that  the  freight  may  be  adjudged  in  the  Admiralty,  and 
that  a  proceeding  may  be  instituted  in  a  Common  Law  Court 
to  enforce  that  decree  :  but  it  would  be  in  vain  for  the  Admiralty 
to  adjudge  the  question  of  prize,  if  they  could  not  order  the 
proceeds  to  be  brought  into  their  court.  If  they  could  not  give 
effect  to  their  own  adjudication,  they  would  haveapoWer  of  ad- 
judging that  which  they  could  not  execute,  and  the  Common 
Law  Courts  would  have  to  execute  that  decree,  the  justice  of 
which  they  could  not  examine;  a  species  of  judicature,  not  only 
vexatious  to  the  subject,  but  also  degrading  to  both  the  courts. 
This  jurisdiction  now  claimed  by  the  Admiralty  was  recognized 
by  Lord  Mansfield  in  Livingston  and  another  v.  M^Kefizie,  at 

Nisi 
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Sisi  Prius  in  1 766.   The  ship  Margaret  {a)  was  taken  in  the  war        1 789. 
before  the  last  by  a  King's  ship,  but  restored  by  the  sentence  of        — — 
the  Vice-Admiralty  Court  in  Jamaica;  that  sentence  was  con-        ^!1^J 
firmed  on  appeal  here,  and  the  cause  was  remitted  back  to        woLrr. 
Jamaica.    The  captured  however  brought  an  action  here  at  com^ 
mon  law,  founded  on  the  sentence  of  reversal :  but  Lord  Mans^ 
field  was  of  opinion  that  it  was  not  maintainable,  as  the  question 
arose  out  of  a  prize  cause,  and  that  the  Courts  of  Admiralty  ought 
to  enforce  their  own  decrees ;  and  he  non-suited  the  plaintiffs. 
In  determining  a  question  of  this  kind,  the  situation  of  neutrals  is 
also  entitled  to  some  consideration ;  they  are  brought  into  litiga- 
tion, without  any  misconduct  on  their  parts,  on  account  of  ho8«- 
tilities  between  this  and  some  other  country ;  and  if  they  were 
subject  to  the  vexation  and  expence  of  instituting  a  fresh  suit  in 
Common  Law  Court,  after  having  gone  through  all  the  proceed- 
ings in  the  Court  of  Admiralty,  it  would  be  an  inducement  to  fo- 
reign powers  in  time  of  war  to  enter  into  armed  neutralities. 

Erskine,  JVood,  and  Richardson  {b),  in  support  of  the  rule,  as 
to  the  principal  question,  made  four  grounds  :  1st,  That  sup« 
posing  that  the  Admiralty  have  jurisdiction  over  the  question  of 
freight,  as  an  incident  of  prize,  which  they  denied,  yet  if  they 
suffered  the  ship  or  cargo  to  go  out  of  their  custody,  without 
taking  a  stipulation  of  submbsion  to  their  jurisdiction  from  the 

(«)  In  I76t,  tbis  Yessel,  being  the  property  of  Livingtlan  and  fF^lih,  of  New 
Yerk^  sailed  from  thence  with  a  cargo  of  lumlier  and  provisions  boond  to  Jmmmea^ 
where  she  deliver  her  cargo;  and  witli  the  proceeds,  amoonting  to  13002.  in 
specie,  she  proceeded  on  a  fartlier  voyage  to  the  SpamA  settlement  of  ilfoiiH 
Ckriste ;  in  the*coiirae  of  which  she  was  taken  by  his  Majesty's  ship  the  DefitMee^ 
commanded  by  Captam  M^Ktnzu.  He  took  the  specie  out  of  the  ship,  and  put 
a  prize  roaster  and  mariners  on  Inmrd  to  condnct  her  to  Jummea;  but  before  her 
arrival  there  she  was  captured  by  a  French  ship  of  war,  and  carried  into  Porf-at^ 
Prince,  where  she  was  condemned  to  the  French  captors.  Captain  M^KenzU 
soon  afterwards  instituted  a  suit  in  the  Vice-Admiralty  Court  in  Jamaica  against 
the  specie,  which  he  either  kept  in  his  possession,  or  had  paid  into  the  hands  of 
his  agent  there.  A  claim  was  then  set  up  by  the  master  for  the  ship  as  the  pro- 
perty of  Liitingston  and  fVtUh,  Briiiah  subjects  residing  at  New  York;  and  for 
the  specie  as  the  property  of  the  said  owners,  and  of  him  the  claimant  also  a 
Britiik  subject.  On  the  29th  of  Odober  1 762,  after  hearing  the  cause,  the  Judge 
of  the  Vice-Admiralty  Court  at  JomatM  decreed  tha  sum  of  15001.  ta  ikMpo$§e$thm 
tfike  eaplar  to  be  restored  to  the  claimant ;  and  the  ship  and  the  rest  of  the  ef- 
fects on  board  at  the  time  of  the  capture,  or  the  full  value,  to  be  also  restored  to 
the  claimant.  From  this  decree  Captain  M*Kenzie  appealed  to  the  Lords  Com- 
mitsionen  of  Appeals  in  prize  causes,  who,  on  the  1st  of  May  1764,  affirmed  the 
sentence  below>  and  decreed  the  cause  to  be  remitted.  Aboat  two  years  after 
this  decree  the  action  was  brought  here. 

(6)  This  was  argued  by  Rkhardton  in  the  lastTena ;  and  by  Erskinennd  Wood 
OB  this  day. 

person 
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1789*        persoo  to  wham  it  was  delivered^  the  incidental  matter  is  th^eby 
"  severed  from  the  original  cause,  and  no  longer  (fognizable  in 

tigmnat  that  court.  OAly,  That  the  parties  entering  into  the  stipulation 
Wolff.  ^^n  on  no  account  be  charged  bejfond  the  sum  therein  speci6ed. 
3dly^  That  the  Admiralty  have  no  jurisdiction  over  freight  in  the 
case  of  prize  goods,  by  the  ancient  usage  of  that  court,  and  the 
law  of  nations.  4tbly,  That  at  any  rate  they  eannot  award 
freight  in  such  cases  since  the  ig  Geo,  S.  c.  67-  Although, 
generally  speaking,  where  the  Court  of  Admiralty  has  jurisdic- 
tion of  the  original  cause,  it  may  also  take  cognizance  of  inci- 
dents arising  therefrom,  yet  there  are  many  such  incidents  of 
which  it  clearly  cannot  hold  plea,  such  as  the  penalties  given 
by  the  prize  act  (a)  for  certain  acts  of  the  captors.  That  rule 
therefore  must  be  taken  with  two  restrictions;  Ist,  That  the 
matter  arising  out  of  a  cause  over  which  they  have  jurisdiction 
should  not  only  be  incidental,  but  necessarily  so ;  and,  2dly,  That 
the  drawing  it  within  the  jurisdiction  of  that  Court  should  not 
counteract  the  common  or  statute  law;  Therefore,  as  to  the 
first ;  if  a  ship  captured  *be  adjudged  no  prize,  the  Admiralty 
may  give  damages  for  an  injury  sustained  in  port,  because -the 
bringing  her  into  port  was  a  necessary  consequence  of  the  cap- 
ture. 1  Lev.  243.  1  Sid.  367.  Pougl.  582.  Now  freight, 
jof  whicK  it  appears  from  many  authorities  (fr)  that  the  Admi- 
ralty has  no  original  jurisdiction,  cannot  be  considered  as  a 
necessary  incident  in  a  question  of  prize.  On  the  contrary,  the 
taking  cognizance  of  it  appears  to  be  a  novel  usurpation  of  that 
court ;  there  being  no  instance  to  be  found  of  freight  having  been 
awarded  to  neutral  ships  under  similar  circuoistances,  for  the  goods 
of  enemies  condemned,  before  the  late  war ;  but  there  were  many 
instances  of  Dutch  neutral  ships,  laden  like  the  D*Arenden  Jan 
with  West  India  produce,  the  property  of  the  enemy  (c)>  whicji 
were  condemned  without  reserve,  ship  as  well  as  cargo ;  and 
upon  appeal,  those  sentence3  were  uniformly  affirmed  at  the 
Cockpit,  when  Lord  Hardwicke  and  Lord  Man^ld  assisted  at 
the  board.  If  freight  could  in  any  case  be  considered  as  aa 
incident  in  a  question  of  prize,  so  as  to  give  the  Court  of  Ad- 
miralty a  power  of  awarding  it  to  the  master  of  a  neutral  vessel^ 
it  can  only  be  upon  a  principle  similar  to  that  which,  at  com- 
mon law,  gives  the  master  a  lien  on  the  cargo  whUe  U  remains  on 

(a)  19  Gfo.3.  c.V.  f.  28. 30.  S4.  3(5. 59. 46.  50. 

(6)  4  JiMf.  159.    6  Fin.  525.  p2. 29.    i  Ltfrd  Raym.  9S4.    Hard.^n. 

Ic)  Vide  Brffner  v.  Atkuu,  1  JEf,  Black,  C.  B.  191. 

board  ; 
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board;  in  which  case  be  may  retain  it  till  his  freight  is  paid:         1789. 
but  even  at  common  law,  if  he  once  part  with  the  possession  of 
the  goods,  he  xannot  afterwards  re-take  them,  or  the  produce 
thereof ;  much  less  by  any  Admiralty  process.  2  Lord Raym*  934.       WoLrr. 
6  Mod.  12.    And  in   11  Mod.  6.,  Lord  HoU  Expressly  said 
that  if  the  master  once  part  with  the  goods  out  of  his  possession, 
he  cannot  afterwards  re«take  them  by  any  Admiralty  process ; 
for  if  the  goods  are  on  land,  and  the  Admiralty  arrest  them,  a 
prohibition  will  go.    This  follows  from  the  very  nature  of  the 
Admiralty  jurisdiction ;  for  all  their  proceedings  in  such  Cases 
are  in  rem ;  and  as  all  prize  ships  and  goods  are  by  law  in  their 
custody  till  condemnation  or  discharge,  that  Court  and  the  par- 
ties have  a  lien  upon  them  until  that  time;  and  therefore  tf 
*any  thing  remains  to  be  done  after  an  interlocutory  sentence 
for  the    delivery  of    the  ship    or  cargo    to   the  captor    or 
claimant,  that  Court  has  a  right  to  make  that  delivery  upon 
conditions,  provided  they  are  not  against  law;  and  may  compel 
the  parties  to  give  security  for  the  performance  of  those  con* 
ditions ;  which  if  they  refuse,  the  Court  may  then  order  (a)  the 
ipsa  corpora  to  be  sold,  and  deposit  the  money  arising  from  such 
sale  in  some  public  securities  for  the  benefit  of  the  parties  en- 
titled.     So  that  even  admitting  that  before  delivery  of  the 
goods,  the  Admiralty  might  have  drawn  to  its  jurisdiction  the 
question  of  freight  by  means  of  the  lien,  as  a  necessary  incident 
to  the  original  cause,  yet  such  incident  Without  some  new  con- 
tract became  instantly  severed  by  the  delivery  of  the  cargo,  and 
was  no  longer  within  the  reach  of  the  Admiralty  process ;  but 
became  new  matter  and  cause  of  action  arising   upon   land, 
and  falls  of   course  within  the  jurisdiction  of    the   Courts 
of  Common  Law.    And  this  is  universally  tlie  rule  in  every    ~ 
matter  of  Admiralty  cognizance,  as  in  the  cases  of  flotsam  and 
piracy,  which  with  all  their  incidents  are  as  completely  within 
the  jurisdiction  of  the  Admiralty  as  any  question  of  price.    In 
the  first  case,  if  ihe  thing  be  drawn  on  shore,  and  be  there  taken 
by  one  claiming  Admiral's  jurisdiction,  an  action  lies  against  him 
at  common  law  and  not  in  the  Admiralty :  but  if  the  same  per- 
son take  the  thing  at  sea  and  draw  it  on  land,  and  carry  it 
away  immediately,  there  the  suit  shall  be  in  the  Admiralty, /or 
this  U  a  continued  act.    1  Rol.  Abr.  533.    6  fin.  Abr.  btQ^  ?• 
'  1  Com.  Dig.  278.  4  Inst.  140.  2  Mod.  294.  Carth.  399-  So 
where  a  ship  and  tackle  were  seized  as  pirates'  goods  in  the 

(«)  19  Gm«  3.  e,  67.  f.  f7. 
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1789*  Thames,  and  the  owners  seized  and  carried  away  the  sails  and 
*~~*  tackling:  upon  a  suit  being  instituted  in  the  Admiralty  Court  to 
ugmnit  recover  them  back,  a  prohibition  was  granted,  because  that  was  a 
Wolff.  matter  which  arose  subsequently  infra  corpus  comitatus,  though 
the  Admiralty  had  original  jurisdiction  of  the  question  of  piracy. 
1  RoL  Rep.  285.  .1  Rol.  Abr.  532.  3  Bulstr.  147.  But  if  the 
sails  and  tackling  had  remained  on  board,  or  been  in  the  custody 
of  the  Admiralty  on  shore^  they  would  have  bad  jurisdiction. 
1  Shaw.  179.  Therefore  if  the  captor  in  this  case  had,  instead 
of  receiving  the  cargo  by  order  of  the  Court,  clandestinely  taken 
it  out  of  the  ship,  no  suit  could  have  been  maintained  there  to 
recover  it  back,  or  compel  him  to  account  for  it ;  much  less 
then  can  it  be  done  where  the  Admiralty  has  willingly  parted 
with  the  lien.  And  wherever  a  prohibition  has  been  denied  in 
cases  where  suits  have  been  uistituted  in  the  Admiralty  to  re« 
cover  pirates*  goods  which  have  been  sold  on  land,  they  have 
been  where  those  sales  were  collusive,  and  where  the  Court  con- 
sidered the  possession  of  the  vendees  as  the  po^ession  of  the  pirates 
themselves:  but  if  they  have  been  sold  on  land  in  market  overt 
and  without fratui,  there  a  prohibition  has  been  granted.  1  Rol. 
Jbr.536.  Hob.79.  2  JBroaw/. 29.  2 Saund. 260.  iFentr.nS. 
fi  Lev*  25.  Therefore  in  no  event  could  the  Admiralty  take 
cognizance  of  the  question  of  freight  here  as  incident  to  the 
question  of  prize,  because  it  was  not  one  continued  act ;  for  by 
the  delivery  of  the  cargo  out  of  the  custody  of  the  Admiralty, 
it  became  a  separate  question,  to  which  the  jurisdiction  of  the 
Admiralty  could  not  be  extended,  unless  a  recognizance  by  way 
of  stipulation,  in  the  usual  form,  had  been  entered  into  by  sure* 
ties  on  behalf  of  the  party  to  whom  such  delivery  was  made ; 
V'hereby  they  expressly  submit  to  the  jurisdiction  of  that  Court, 
and  consetitf  in  case  of  default  in  the  performance  of  the  con- 
ditions, that  the  Admiralty  process  shall  issue  against  them. 
And  it  is  only  by  such  a  stipulation  that  the  jurisdiction  of  the 
Admiralty  can  be  prolonged  after  the  delivery  of  the  thing  itself, 
their  lein  being  then  exchanged  for  a  personal  seciirity.  And 
even  with  respect  to  another  part  of  this  cargo  claimed  by  Gre^ 
gofyf  the  Admiralty  did  take  a  fidejussory  caution  when  they  de- 
livered it  to  the  captor,  which  shews  that  that  Court  conceived 
it  to  be  necessaiy ;  and  the  omission  of  it  with  regard  to  this 
part  of  the  cargo  was  a  mere  blunder.  If  the  monition  had 
been  against  the  parties  in  this  case  to  give  bail,  it  might  per- 
haps have  been  enforced ;  but  here  the  monition  has  a  di£ferent 

object 
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•bject  in  view.    For  though  an  individual  cannot  by  his  consent         1789* 
give  a  jurisdiction  to  a  court  which  has  none/ yet  he  may  bind  him-        ~         ' 
self  under  such  a  penalty  to  do  some  specific  act,  not  contrary  to         against 
law.   l^Rep.lQ.  ^Brownl.SO.   \  Com. Dig. 27S.   iLil.Abr,       Viohfw. 
718.  G.9.LU.Abr.\5\.  G.475.C.  6  2lforf.252.  llMorf.  5. 
1  Ld.  Raym.  272.    Jndr.  8.  1  Fez.  471.    2  Bur.  14fi.   Coxpp. 
330.   DougL  586.    But  here  there  is  nothing  on  which  the  sen* 
tence  of  the  Court  of  Admiralty  can  attach;  for  it  has  no  longer 
a  lien  on  the  thing,  nor  has  it  taken  any  security  for  the  pro* 
duction  of  it ;  and  it  has  no  hold  upon  the  person  except  by  con* 
sent.     This  appears  clearly  from   tracing  the  origin  of  those 
stipulations.     When  the  property  of  prizes  was^  for  the  first 
time,  in  the  reign  of  Queen  Anne,  vested  by  act  of  parliament  in 
the  captors,  contingencies  were  foreseen,   where,  in  order  to 
prevent  them  from  perishing,  it  might  be  necessary  to  deliver 
ttp  ship  and  cargo  before  the  question  .of  prize  and  its  incidents 
could  be  determined ;  in  all  which  cases  the  statutes  have  uni- 
formly directed  the  Judge  to  rake  good  and  sufficient  security 
trom  the  party  to  whom  the  delivery  is  made,  or,  in  case  of  re- 
fusal, or  objection  to  such  security,  to  sell  the  same  and  deposit 
ihe  produce.     No  particular  mode  of  security  being   therein 
pointed  out,  the  Prize  Court  adopted  the  stipulation  (a)  taken  by 
tbe  Instance  Court  in  civil  causes  and  maritime,  which  makes  the 
parties  personally  liable  by  their  express  consent :  But  without 
such  stipulation  it  has  always  been  admilted  by  civilians  as  well 
as  common  lawyers  that  the  Admiralty  had  no  jurisdiction  where 
the  thing  itself  was  out  of  their  custody.    In  former  times  the 
Admiralty  had  been  in  the  practice  of  taking  recognizances  like 
courts    of  record ;    which    produced    so  many  prohibitions : 
And  it  was  at  one  time  a  greal  subject  of  complaint,  and  was 
declared   illegal  by  all  the  Judges.    4  last.  135.     In  conse- 
quence of  that  resolution  it  should  seem  that  the  Court  of  Ad* 
xniralty  had  adopted  tbe  stipulation  now  in  use,  which  is  suf- 
ficiently distinguished  from  a  recognizance  taken  in  a  court  of 
record,   and  which  the  Courts  of  Common  Law,  from  a  con- 
viction   that  something  of  the  kind  was  absolutely  necessary  to 
maintain  the  Admiralty  jurisdiction,  at  length  approved  of  in 
Par  V.  JEvans{b),  15  Car.Q.    The  very  ground  of  its  jurisdic- 
tion appears  from  this  instrument  to  be  the  consent  of  the  party ; 
and  though  it  subjects  his  person  and  goods,  it  does  not  enable 
the  Adnoiralty  to  issue  process  a<^aimt  his  lands.     But  without 
SHfih  stipulation  it  is  expressly  said  in  I  Kth.  600.  that  tbey  can* 

(«)   Sir  Thmm  Ray.  78. .  (6)  lb.    l  Keb.  489, 500. 51$.  54S-  55f. 
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1789*       not  vmintain  any  jurisdiction  at  alL    And  in  a  subseqaent  case 

of  Degraves  v.  Hedges  (a),  Dr.  Lane,  a  very  eminent  civiliaoy 

J^^       "who  was  arguing  against  a  prohibiiion  in  a  case  nhere  theplain- 
WoLFF.       tifF  bad  entered  into  such  a  stipulation^  said  that  it  was  a  matter 
of  the  iitnost  consequence  to  the  Admiralty;  for  if  a  prohibition 
should  gOy  ikat  Court  would  signify  fiotkingf  because  most  of  their 
proceedings  were  upon  such  stipulations.    All  which  shews  that 
it  has  always  been  considered  that  a  stipulation  of  some  sort  was 
necessary  to  give  the  Admiralty  jurisdiction  where  they  were  not 
in  possession  of  the  thing  itself.    But  if  this  suit  can  be  maintain- 
ed|  it  will  be  nugatory  in  future  to  take  any  such  security  in 
order  to  give  themselves  jurisdiction*     And  this  reason  is  con- 
firmed by  the  regular  forms  of  proceedings  in  that  court,  as  ap- 
pears frbm  Ckrke*8  Praxis  Suprema  Curia  Admiralitatis  (fi)  and 
other  books,  which  clearly  shew  that  in  the  various  stages  of  a 
fuit  fidejussory  caution  b  as  essentially  necessary  to  give  them 
jurisdiction  over  the  persons  and  effects  of  the  parties  in  all  cases, 
where  the  Court  has  no  possession  of  the  ipsa  corpora,  as  bail  is 
in  the  Courts  of  Common  Law.  And  with  this  agrees  Mr.  Justice 
Blackstone*s  (c)  opinion.     And  as  the  plaintiff  inXommon  Law 
Courts  (d)  cannot  even  declare  in  chief,  where  the  defendant  is 
not  in  actual  custody,  till  special  bail  be  taken  or  an  appearance 
entered  by  filing  common  bail,  so,  upon  similar  principles,  unless 
a  defendant  in  the  Admiralty  is  either  in  actual  custody  or  has 
given  fidejussory  caution,  they  can  only  proceed  for  defaults,  but 
not  to  sentence  definitive  (e).    It  must  necessarily  be  the  same 
where  a  party  has  been  discharged  either  out  of  custody  or  from 
his  stipulation,  which  was  the  case  here :  For  even  in  the  case 
of  an  escape  there  can  be  no  further  proceeding  till  the  party 
is  brought  into  court  again.  1  Show.  177.  ^Mod.  136.  1  Freem. 
£13.  Sty,  1 1 7.  Skin.  583.  And  if  the  party  go  at  large  by  consent, 
he  can  never  be  taken  again.   4  Burr.  2482.    1  Term  Rep.  559* 
Here  too  the  bail  having  been  once  taken  in  execution  the 
principal  was  for  ever  discharged.    Cro.  Jac.  320.    2  Bubt.  68. 
1  Brownl.  121.     1  Rol.  Abr.  897.    2  Wils.  294.    Still  less 
therefore  can  the  Admiralty  proceed  against  the  principal  ia  this 
case  after  the  bail  have  paid  the  full  amount  of  their  stipulation : 

(a)  Sl/>rdl{ay.l285. 

(d)  This  book  is  neatioiied  witli  approbation  by  Loid  HmrMOul  l  AUc.  a96. 
and  dted  in  a  JBks.  C0M.  106. 
(0  SGNa.S91.  (d)  Ante^  t  ffoL 719. 

(«)  CkrMs  Prs.  Tii.  91.  p.  5f .    jirtie.  M.  Rswghtim,  &cemr9niff.  Adm, 

p.iro. 

There- 
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Therefore  it  is  not  enough  to  say  that  in  the  present  case  the  mo-        1789* 
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nition  is  not  issued  against  Brymer  and  Pearson  as  sureties^  but 
as  owners  of  the  Letter  of  Marque,  for  they  are  no  longer  bound 
to  the  jurisdiction  of  the  Court  in  this  suit,  the  stipulation  being       Wolff. 
discharged.    Many  prohibitions  have  gone  as  to  proceedings 
against  owners,  where  both  the  owners  and  ship  had  been  libelled 
in  the  Admiralty,  and  where  the  owners  had  not  bound  them- 
selves by  stipulation.     Johnson  v»  Shippen,  S  Ld.  Raym*  984. 
Brickett  v.  Pearce,  6  Vin.  523.  pi  22.     Yates  v.  Hall,  1  Term 
JRep.  79*  and  many  cases  there  cited.  By  the  practice  of  the  Admi- 
ralty fidejussors  are  considered  as  so  indispensably  necessary  to 
their  jurisdiction  where  they  have  delivered  iheipsum  corpus,  that 
there  can  be  no  proceedings  to  sentence  definitive  till  it  be  cer- 
tified by  the  proper  officer  that  the  party  has  entered  into  a  stipu* 
lation,  nor  can  they  legally  proceed  in  the  suit  unless  such  certifi- 
cate be  continued  by  the  proctor  for  the  other  party  from  court 
day  to  court  day  (a);  now  here  that  could  not  have  been  done 
after  they  were  out  of  court.    As  the  Admiralty  therefore  ap- 
pears to  be  acting  not  only  contrary  to  the  principles  of  the  com- 
mon law  in  passing  a  final  sentence  against  parlies  in  no  way  be- 
fore tbem,  and  over  whom  they  have  no  jurisdiction^  but  also 
to  have  deviated  in  this  instance  from  the  civil  law,  and  the 
course  of  their  ow*n  Court,  the  whole  proceeding  u  a  nullity,  and 
this  Court  is  bound  to  interpose  by  granting  a  prohibition.     If 
the   claimant  had  expected  that  any  greater  sum   than   600/. 
would  have  been  decreed  for  freight,  he  ought  before  delivery  to 
have  held  the  captor  bound  to  an  amount  sufficient  to  covef  the 
whole ;  but  having  neglected  to  avail  himself  of  the  remedy  pro- 
vided by  law,  the  Court  of  Admiralty  cannot  now  draw  to  them- 
selves a  new  jurisdiction  over  the  subject  under  ihe  pretence  of 
doing  justice.     If  a  defendant  is  not  properly  in  court  at  the 
time  of  the  judgment,  that  would  be  a  ground  for  arresting  the 
judgment,  or  reversing  it  for  error,  at  common  law.     Cro.  Elia* 
223.   Mobr.69^.  Cro.Jac.620.  Poph.l45.  And  a  similar  irre- 
gularity in  an  inferior  court  is  a  good  ground  for  a  prohibition. 
As  to  the  cases  cited  in  the  Admiralty  to  prove  their  jurisdiction 
in  a  case  like  the  present,  they  are  all  of  them  cases  of  a  very  mo 
dem  date ;  and  were  merely  disputes  between  joint  captors  bh 
to  their  several  proportions.   There  ia  another  ground  for  award- 
ing: the  prohibition  in  this  case,  because  the  Admiralty  had  no 
power  to  award  freight  in  a  case  like  the  present  under  the  true 

(a)  CUrki^s  Pnu.  TU.  S*£.  f  3.  31. 

Z  2  con* 
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1789.        construction  of  the  IQ  Geo.  3.  c.  67.  s.  2.  {a),  which  vests  the 
-^         property  of  enemies'  goods  condemned  as  prize  absolutely  in  the 

against  captors  subject  to  customary  duties,  8fc.  but  without  any  reserv- 
WoLFF.  align  of  freight.  Now  whatever  might  have  been  the  right  of 
the  Admiralty  before  to  grant  freight  in  their  discretion,  which 
has  been  before  deuiedi  yet  now  that  discretion  is  virtually  taken 
away ;  for  every  statute  which  introduces  a  new  law,  and  limits 
a  thing  to  be  done  in  a  particular  form,  though  it  be  spoken  in 
the  aflSrmative,  yet  includes  in  it  a  negative  that  it  shall  not  be 
done  in  any  other  manner.  Plowd,  US.  b.  206.  b.  11  Rep. 
59.  Hob.  298.  1  Show.  420.  Show.  Pari.  Cos.  175.  3  P. 
fVilL  6.  46).  1  Ld.  Raym.  96.  Here  there  is  even  a  nega- 
tive ;  for  it  says  that  none  other  than  the  captors  are  to  have  any 
share.  Here  therefore  a  prohibition  lies  ex  debitojustitia,  in- 
asmuch as  the  Admiralty  have  proceeded  contrary  to  an  act  of 
parliament.     13  Rep.  42. 

.  Lord  Kenyon,  Cb.  J. — If  we  entertained  any  serious  doubt  on 
this  question,  we  would  give  the  party  leave  to  declare  in  prohi* 
bition,  in  order  that  the  point  might  be  determined  by  the  Court 
of  dernier  resort.  But  as  we  have  no  doubt  upon  it,  there  are 
many  reasons  why  we  ought  not  to  grant  the  prohibition.  In 
the  first  place  it  would  occasion  an  useless  expence  to  the  parties ; 
and  in  the  next,  and  which  is  a  matter  of  greater  importance,  it 
would  again  put  these  kind  of  questions  in  doubt,  which  have 
.  long  been  settled  as  to  the  Court  of  Admiralty :  There  is  also  an 
additional  reason  why  we,  who  entertain  no  doubt,  should  not 
interfere,  which  is  that  if  the  parties  are  dissatisfied  with  our 
opinion  they  may  apply  to  every  other  Court  in  Westmimter^hull 
for  a  prohibition.  1  do  not  indeed  say  that  the  question  is  so 
clear  as  to  preclude  all  argument  on  the  other  side,  but  the  strong 
inclination  of  our  opinion  is  in  favour  of  what  has  been  done  in 
the  Prize  Court.  These,  proceedings  take  their  rise  from  the 
capture  of  a  Danish  by  an  English  ship.  The  ship  and  goods 
were  libelled  in  the  Admiralty;  and  several  persons  came  in  as 
claimants,  among  whom  was  the  present  defendant,  who  claimed 
the  ship  as  belonging  to  a  subject  of  a  neutral  power.  As  far  as 
respected  Gregory\  goods,  they  were  eondemned,  and  naappeal 
was  entered  against  that  sentence.  As  far  as  respected  the  ship 
itself,  she  was  ordered  to  be  restored,  as  being  the  property  of  a 
neutral  subject.  But  with  regard  to  the  goods  of  the  defendant 
they  were  also  condemned ;  against  which  an  appeal  waa  inter- 

(a)  F«fcS0GM»3.c.2S.  «.a.    SI  Ge«,  S.  c.  15.  «.  t. 
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posed,  and  the  sentence  was  confirmed.  The  Court,  seeing  ^1^* 
that  the  master  of  the  neutral  ship  had  done  nothing  to  forfeit  " 
hi^  claim  to  freight,  decreed  that  it  should  be  paid  to  him  :  against 
and  this  is  the  constant  practice  where  it  does  not  appear  that  Wolff. 
the  neutral  has  done  any  thing  in  violation  of  any  treaty  or  of 
the  JUS  gentium,  as  by  refusing  to  be  searched,  or  to  shew  his 
papers,  or  carrying  contraband  goods  to  the  enemy,  and  in  a 
variety  of  other  instancesi  by  which  he  would  forfeit  his  pri- 
vilege as  a  neutral  subject.  Before  this  question  however  was 
discussed,  on  an  application  to  the  Court  of  Admiralty,  the 
goods  were  defivered  to  the  party  claiming  them ;  but  inas- 
much as  a  subsequent  demand  might  be  made,  which  it 
was  in  the  power  of  that  Court  to  determine,  they  took  bail  to 
a  certain  amount,  which  has  since  proved  to  be  insufficient.  But 
it  is  said  that  as  soon  as  the  property  is  thus  delivered  into  the 
hands  of  the  captors,  the  Court  of  Admiralty  has  no  longer 
any  control  ovet  it,  and  can  only  proceed  against  the  sureties 
for  the  amount  of  the  bail.  But  that  position  would  be  highly 
inconvenient :  and  indeed  (would  completely  shut  the  doors  of 
justice.  For  if  the  Admiralty  Court  be  ihen  functus  officio,  and 
the  bail  be  insufficient,  what  is  to  become  of  the  freight  i  A 
Court  of  Common  Law  cannot  take  cognizance  of  freight  {  it  in- 
volves in  it  the  question  of  prize,  and  whether  or  not  the  goods 
are  contraband,  and  many  other  questions,  which  depend  on  the 
treaties  made  with  foreign  powers,  of  which  this  Court  knows 
nothing,  but  all  which  must  be  subjected  to  the  decision  of  some 
forum,  governed  by  the  same  rules  in  all  countries.  The  muni- 
cipal laws  ofthis  country  are  not  the  laws  by  which  other  coun- 
tries are  governed ;  but  Courts  of  Admiralty  are  instituted  in 
all  civilized  countries,  and  found  their  deteAninations  on  the 
same  general  code  of  laws.  The  proposition  then  cannot  be 
maintained,  that,  when  the  Court  of  Admiralty  has  parted  with 
the  possession,  it  nfunctui  officio;  and  the  argument  ab  incon-^ 
venienti  applies  strongly  against  it,  because  if  that  Court  has  no 
jurisdiction,  no  Court  whatever  can  give  relief.  While  the 
goods  remain  in  the  warehouses  of  the  Admiralty  it  is  admittod. 
that  they  may  dispose  of  them  according  to  the  exigency  of 
the  case ;  the  same  rule  holds  in  common  law  courts^  when 
they  are  said  to  be  in  custodid  (egis:  but  when  do  they  cease  to 
be  so?  Not  when  they  are  sent  out  of  their  actual  custody. 
The  jurisdiction  of  that  Court  attaches  in  rem,  and  is  not  altered 
by  a  change  of  handt ;  I  lay  some  stress  an  the  words  "  change 
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1789*        ''  of  hands/*  because  if  the  legal propertyhezhered,  as  by  a  sale 
— ^        in  market  overt,  that  might  vary  the  case.     But  that  question 
fgninsi        ^  °^^  affected  by  the  monition  in  this  case :  that  decides  nothing; 
WoLFP.       it  only  requires  the  parties  to  bring  into  the  Court  of  Admiralty 
so  much  of  the  proceeds  of  the  cargo  as  remains  in  their  hands. 
When  the  parties  appear  in  .that  court,  and  shew  that  they  are 
not  the  custodes  of  the  property,  and  that  they  have  acquired 
it  by  a  legal  title,  which  the  laws  of  England  will  protect,  and 
on  which  the  Court  of  Admiralty  cannot  decide^  then  will  be 
the  proper  time  to  apply  for  a  prohibition,  if  that  Court  still  at- 
tempts to  enforce  the  claim.     But  that  is  not  the  case  now : 
The  property  has  prehaps  only  changed  hands,  and  remains  iu 
the  same  situation  as  when  it  was  in  the  warehouses  of  the  Ad- 
miralty, liable  to  be  disposed  of  according  to  the  exigencies  of 
the  case.    It  seems  that  it  was  once  doubted  whether  that  Court 
could  take  a  fidejussory  caution ;  and  it  was  contended  that, 
without  it,  they  would  have  no  jurisdiction  at  all :  but  that  is 
not  warranted ;  the  reason  for  taking  a  fidejussory  caution  was  to 
guard  against  the  consequences  of  delivering  the  property  to 
foreigners,  where  that  Court  would  not  follow  it,  or  to  insolvent 
persons  :   but  that  was .  only  an  accumulative  remedy,  which 
enabled  the  Court  the  better  to  pursue  the  property,  but  did  not 
supersede  their  jurisdiction  in  rem*     Then  it  has  been  con- 
tended that  the  bail  are  not  liable  beyond  the  extent  of  the  fide« 
jussory  caution,  if  the  Court  can  also  proceed  in  rem ;  but  this  may 
operate  as  an  accumulative  remedy,  as  in  the  case  of  a  pawn, 
the  right  to  detain  which  is  not  divested  by  the  pawnee  also 
taking  covenant  as  a  farther  security,  on  which  he  may  sue  the 
person  of  the  covenantor.    The  covenant  is  considered  only  as 
an  additional  remedy,  and  the  party  may  proceed  on  both.    In 
this  case,   in  point  of  justice  the  goods   ought   not  to  have 
been  taken  out  of  the  hands  of  the  master,   till  he  had  been 
,    satisfied  for  his  freight.     And  though  in   order  to  accommo- 
date the  parties  the  possession  of  the  goods  was  changed,  it  must 
be  remembered  that  they  were  charged  in  the  hands  of  the  party, 
to  whom  they  were  delivered,    with  the  same  lien,   as  whilst 
they  remained  in  the  Admiralty  Court.     But  then  the  amount 
of  the  freight  claimed  has  been  objected  to :  but  we  must  sup- 
pose  that   it  is  commensurate  with  the  value  of  the  goods : 
that  question  may  be  discussed  in  the  Court  of  Admiralty,  and 
if  any  injustice  has  been  done  on  that  head,  it  may  be  rectified 
on  appeal. 

The 
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The  course  of  these  proceedings  is  by  oo  means  novel:  it  has  1789. 
been  repeatedly  taken  m  cases  in  the  Prize  Court  where  I  have  ^— 
sat,  and  tlie  propriety  of  it  was  never  questioned,  ^^^ 

AsHHURST,  J. — It  is  certainly  a  general  rule,  that,  where       Molff. 
a  Court  has  jurisdiction  in  the  principal  question,  it  has  ju- 
rbdiction  incidentally  over  all  interlocutory  matters  connected 
with  the  original  cause.      That  the  Court  of  Admiralty  has 
the  sole  and  exclusive  jurisdiction  over  questions  of   prize 
cannot  be  disputed.     When  a  suit  of  that  sort  is  instituted, 
the  first  thing  to  be  inquired  into  is,  whether  or  not  it  be  a 
lawful  prize?  if  it  be,  the  possession  is  to  be  decreed  to  the  cap- 
tors.     And  the  question  here  is  whether,  having  so  decreed^ 
that  Court  can  proceed  to  do  justice  iu  any  incidental  claims 
that  arise  in  consequence  of  it  2    I  see  no  reason  why  they  may 
not  resume  such  a  jurisdiction  in  rem  for  that  purpose  after  they 
liave  parted  with  the  possession  of  the  goods  taken.    In  the  pre* 
sent  case,  after  the   Admiralty  had  decreed  the  goods  to  be 
lawful  prize,  the  master  claimed  freight,  which  subject  can  only 
be  discussed  in  that  court ;  for  whether  or  not  he  is  entitled  to 
.freight  depends  on  his  own  conduct  in  particulars  of  which  a 
Court  of  Common  law  cannot  take  cognizance.      Generally 
speaking,  when  a  person  parts  with  the  possession  of.  a  thing  on 
which  he  has  a  lien,  he  parts  wiih  the  lien  itself:  but  that  rule 
does  not  bold  in  cases  where  by  law  he  is  obliged  to  deliver  up 
the  possession.    Now  here  the  goods  were  in  the  custody  of  the 
lawy  and  were  taken  out  of  the  custody  of  the  master  by  the 
power  of  the  admiralty:   but   that    Court  may  decree   him 
freight  and  ezpences  in  respect  of  his  lien,  notwithstanding  the 
decree  of  the  property  to  tlie  captors.    Had  the  question  merely 
been  whether  the  plaintiffs  here  were  liable  as  bail^  I  should  have 
thought  that  they  would  not  be  liable  beyond  the  amount  of 
the  sum^  for  which  they  had  become  sureties  :  but  that  is  not 
the  present  case ;  for  the  monition  only  requires  them  to  bring 
in  so  much  of  the  proceeds  of  the  cargo  as  lemains  in  their 
hands.    They  are  not  called  upon  in  the  characters  of  bail,  but 
as  havtfig  the  possession  of  the  proceeds,  by  whatever  means  that 
may  have  been  obtained.    It  is  highly  convenient  that  the  Court 
of  Admiralty  should  have  that  power;  and  several  cases  were^ 
cited  by  the  Advocate  General  to  shew  that  it  had  been  repeatedly 
exercised.    These  cases  have  great  weight,  especially  as  they 
are  consoniint  to  justice  and  convenience,  and  there  are  no 
authorities  to  the  contrary. 
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1789-  BuLLEU,  J. — If  a  prohibition  be  granted  in  this  case,  it  niusf 

be  done  on  some  of  the  allegations  contained  in  the  suggestion* 

tigimut        I"^  order  therefore  to  decide  the  case,  it  becomes  necessary  to  ex- 
WoLFF.       amine  what  are  the  grounds  laid  before  (he  court  by  the  sug- 
gestion, as  reasons  to  induce  us  to  grant  the  prohibition,  and 
vrhetfaer  or  not  they  are  founded   in  point  of  law.    'Ihe  first 
allegation  is  that  all  prizes  are  committed  to  the  care  of  the 
Court  of  Admiralty  until  Jinal  sentence^  or  until  interlocutory 
order  for  releasing.     Now  1  find  no  foundation  or  authority  for 
imposing  this  restriction  which  the  plaintiffs  endeavour  to  put 
on  that  Court*    Every  case  thas  I  know  on  the  subject  is  a  clear 
authority  to  shew  that  questions  of  prize  and  their  consequences 
are  Solely  and  exclusively 'of  the  Admiralty  jurisdiction.    After 
the  cases  of  Lindo  v,  Rodney  (a),   Le  Caux  v.^Eden{b),  and 
[5  E^t,  18.]    Livingston  v.  M^Kenzie{c),  it  would  only  be  a  waste  of  time  to 
enter  into  reasons  to  shew  that  this  Court  has  no  jurisdiction 
over  those  subjects.    Still  less  reason  is  there  for  saying  that  the 
Admiralty  Court  ahall  be  prevented  from  proceeding  after  it  has 
made  an  interlocutory  decree ;  because  that  would  be  to  say  that 
the  Admiralty  has  jurisdiction   at   the   beginning  of  the  suit, 
and  not  at  the  end  of  it.     The  2d,  Sd,  4th,  and  5th  allegations 
are  that,  when  a  ship  is  delivered  to  the  captor,  security  is  taken 
tp  restore  her,  ^c.  according  to  the  sentence ;  that  after  such  de- 
livery the  Admiralty  has  no  jurisdiction  over  the  party  to  whom 
the  ship  is  delivered,  unless  he  be  bound  by  recognizance ;  that 
sureties  are*  not  liable  bejond  the  sum  taken  in  the  stipulation ; 
and  that  after  payment  of  such  sum  the  stipulation  is  discharged, 
and  that  any  further  judgment  in  the  suit  is  void.     Now  all 
these  all^ations  depend  on  the  construction  of  the  19  Geo.  3 
e.  67-     But,  after  the  greatest  attention  which  I  have  been  able 
\  to  give  to  that  act  of  parliament,  I  do  not  think  that  it  abridges 

the  ancient  mode  of  proceeding  in  the  Admiralty ^  or  restrains  its 
jurisdiction :  but  it  was  passed  iu  order  to  give  new  powers  as 
auxiliary  to  the  authority  and  justice  of  the  Court,  and  to  ex- 
pedite the  proceedings  in  it.  But  these  allegations  have  no 
relation  to  the  cause  before  us ;  for  this  is  not  a  proceeding 
ligainst  sureties :  no  questiou  arises  on  the  effect  of  the  stipula- 
tion, but  the  proceeding  is  merely  against  the  owners  or  their 
agents,  in  respect  of  the  property  in  their  hands,  and  to  com- 
pel them  to  bring  into  court  the  goods  over  which  the  Court  of 
Admiralty  has  undoubtedly  a  jurisdiction.    This  mode  of  pro- 

(a)  Dougl,  591.  tt.  1.  (6)  D^ugl  572.  (c)  Ante^  SQt,  3. 

ceeding 
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ceeding  has  been  pursued  and  established  by  all  the  cases  cited        1789- 

by  the  counsel  against  the  rule,  and  there  is  no  authority  or        

even  tiictum  to  contradict  them.  The  6th  allegation  is  that  the.  t^nst 
master  of  such  ship  has  no  lien  for  freight  after  the  goods  are  Wolff. 
delivered.  This  is  as  little  applicable  to  the  present  case ;  for 
this  is  not  a  question  on  the  master's  lieUi  but  on  the  authority 
and  jurisdiction  of  the  Court  of  Admiralty.  The  next  allega- 
tion  is,  that,  if  a  neutral  ship  be  taken  with  the  goods  of  an 
enemy  on  board,  and  the  goods*  are  condemned,  and  the  cap- 
tors adjudged  to  give  bail  or  pay  freight,  the  master  cannot 
maintain  any  suit  for  freight,  nor  can  the  Admiralty  Court  take 
cognisance  of  it  after  the  property  is  delivered,  unless  the  party 
be  bound  to  pay  freight  by  stipulation,  and  then  only  to  the 
amount  of  the  stipulation.  This  seems  to  be  a  complicated 
and  confused  construction  of  the  act  of  parliament,  without 
affording  any  fixed  principle  by  which  to  steer.  Howevet  in 
order  to  divide  it  into  distinct  points,  and  toteonsider  die  effect 
of  each  of  them  separately,  I  shall  suppose  that  it  means  to 
assert,  1st,  that  by  the  statute  19  Geo.  3.  c.  G7.  the  ancient 
jurisdiction  of  tlite  Admiralty,  as  to  questions  of  prize,  is  to- 
tally ousted  after  a  sentence  of  condemnation  of  the  goods; 
and  Sdly,  that,  if  the  Admiralty  takes  a  stipulation  according  to 
the  direciio^s  of  that  act,  that  Court  can  proceed  in  no  other 
way  than  to  enforce  such  stipulation.  As  to  the  first,  it  is  too 
clear  to  be  questioned  now  that  the  Admiralty  Court  alone  has 
jurisdiction  not  only  over  the  question  of  prize  but  of  all  its 
consequences.  It  has  a  power  to  restore  or  condemn  with  or 
without  costs,  as  ig  most  just.  It  may  restore  the  ship  and  con- 
demn the  cargo;  in  which  cases  it  may  give  or  refuse  freight  to 
the  master  of  the  ship  captured,  accordmg  to  the  nature  of  the 
cargo  and  the  circumstances  of  the  case.  If  the  first  sentence 
in  this  case  had  been  merely  to  condemn  the  goods,  I  can  find 
nothing  in  the  statute  which  can  prevent  the  captured  from 
claiming,  or  the  Court  from  giving  to  him  freight.  If  no  sti- 
pulation had  been  taken  for  freight,  it  must  have  remained  for 
the  Court  to  decide  that  question  in  its  ordinary  course:  but 
here  bail  was  given,  and  the  Court  expressly  reserved  the  con- 
sideration of  freight  and  expences,  and  they  were  afterwards 
decreed  to  the  master  up  to  the  19th  December  1782.  How 
far  the  decree  is  right  in  giving  costs  and  expences  is  not  for  us 
to  decide ;  for  even  if  it  be  wrong,  it  is  not  a  ground  for  a 
prohibition,  but  for  an  appeal.    But  if  the  cargo  were  lawful 

prize. 
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1789.       prize,  the  ship  was  rightly  brought  into  this  country,  apd 

therefore  I  should  have  thought  that  the  muter  was  not  en- 

^1^  titled  either  to  costs  or  expences.  The  general  power  and 
WoLvr.  authority  of  the  Court  of  Admiralty  being  as  I  have  stated,  the 
question  is  whether  the  second  section  of  the  19  Geo.  3.  c.  67. 
has  made  any  alteration.  The  statute  says  that  every  ship  taken 
cfier  final  adjudication  as  lawful  prize  in  the  Court  of  Admiralty 
and  not  before  shall  belong  to  and  be  divided  among  the  captors 
as  their  proper  goods  and  chattels.  'Sow  final  a^udication  does 
not  mean  to  preclude  the  appeal,  or  to  deprive  any  person  of  the 
right  of  Interposing  for  his  own  interest.  And  the  effect  and 
meaning  of  that  clause  is  only  that,  after  all  other  rights  and 
•claims  are  adjusted  and  allowed,  the  captors  instead  of  the  Crown 
shall  be  entitled  to  the  remainder  of  the  prise ;  but  until  that 
time  no  right  is  vested  in  them.  It  seemed  to  be  admitted  by 
one  of  the  counsel,  who  argued  in  support  of  the  rule,  that  so 
far  from  the  juiisdictionof  the  Admiralty  being  at  an  end  after 
the  decree,  it  might  have  proceeded  to  enforce  it ;  for  it  was 
said  that,  if  the  monition  against  these  parties  had  been  to  com- 
'  pel  them  to  give  bail,  the  proceedings  might  have  been  legal ; 
this  shews  that  the  Court  of  Admiralty,  is  not  functus  officio  on 
taking  bail.  The  statute  does  not  warrant  the  argument  that^ 
when  bail  is  given,  that  Court  cannot  give  freight.  1  consider 
that  act  as  an  addition  to  the  jurisdiction  of  the  Admiralty 
Court.  Bail  is  necessary  because  the  goods  may  be  sent  abroad 
and  out  of  the  power  of  that  Court ;  but  as  long  as  they  remain 
within  the  reach  of  that  Court,  unless  the  property  be  legally 
changed,  they  are  subject  to  the  control  and  jurisdiction  of  the 
Admiralty.  The  second  question  is  whether,  as  the  Court  of 
Admiralty  has  taken  a  stipulation,  it  is  confined  to  proceed  on 
that  alone,  or  may  also  proceed  in  rem  according  to  its  ancient 
course.  I  conceive  that  the  two  clauses  in  the  statute,  which 
apply  to  that  part  of  the  case,  are  calculated  to  advance  and  not 
to  restrain  the  power  of  that  Court.  They  give  an  additional 
remedy  for  the  benefit  of  the  person  who  may  eventually  appear 
to  be  right ;  but  do  not  strip  him  of  any  remedy  which  he  had 
before.  If  the  thing  itself  can  be  found,  the  Admiralty  has  a 
jurisdiction  over  it,  and  may  compel  the  production  of  it  to  an* 
swer  the  ends  and  purposes  of  the  decree  of  that  Court.  The 
eighth  allegation  in  the  suggestion  is  that  the  Admiralty  has  no 
power  to  issue  a  monition,  without  an  attestation  or  affidavit  that 
the  defendant  has  in  his  possession  or  power  money,  or  efiects. 

Now 
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Now  this  admits  the  power  of  that  Court  to  take  the  effSects  1789. 
which  are  in  the  hands  of  third  persons :  And  if  there  be  any 
foundation  for  insisting  that  there  must  be  an  attestation  or  affi- 
davity  yet  it  is  quite  immaterial  in  this  case;  for  at  the  most  that  Wolit. 
would  only  prove  an  irregularity  in  the  proceedings ;  whereas  in 
prohibition  the  question  is  whether  the  Court  has  a  jurisdiction, 
and  not  whether  thejurisHction  is  exercised  in  a  formal  and  regular 
way.  But  even  admitting  that  this  might  be  a  ground  for  a 
prohibition,  yet  the  fact  fails.  For  by  the  proceedings  it  ap- 
pears that  there  was  an  attestation  that  Pearson  and  Co.  were  in 
possession  of  the  proceeds  of  the  cargOf  and  the  allegation  is  that 
Brymer  is  one  of  the  Company,  llie  monition  issued  against 
him  as  one  of  the  Company  agreeably  to  the  attestation ;  and  the 
allegation  is  merely  to  obtain  in  form  that  to  which  (he  party  by 
his  attestation  had  entitled  himself  in  substance.  And  it  is  not 
denied  in  any  part  of  the  proceedings  that  Brymer  was  a  part-  , 
ner  with  Pearson.  These  are  the  grounds  laid  for  a  prohibition, 
and  are  the  legal  reasons  on  which  the  plaintiffs  pray  it.  The 
suggestion  then  states  the  whole  proceedings  in  the  cause,  which 
it  is  not  necessary  to  observe  more  upon  than  1  have  already  done: 
but  had  there  been  any  ground  for  a  prohibition  in  this  case,  it 
would  have  been  better  to  have  brought  it  more  to  a  point  than 
to  follow  the  prolixity  of  all  the  proceedings  in  the  Admiralty 
.  Court.  The  suggestion  then  supposes  that  the  monition  issued 
against  Pearson  and  Brymer  as  owners  of  the  ship,  or  as  agents  of 
Smart,  and  therefore  prays  a  prohibition  to  stay  proceedings 
against  them  or  any  otlier  persons  as  agents  of  Smart.  But  this 
is  not  warranted  by  the  proceedings,  which  are  founded  on  the 
plaintiffs  having  the  possession  of  the  proceeds;  and  in  that  charac* 
ter  they  are  amenable  to  the  Court  of  Admiralty.  The  close  of 
the  suggestion  is  equally  inaccurate,  and  assumes  what  the  party 
cannot  allege,  and  what  the  Court  in  this  case  cannot  grant.  The 
party  can  only  pray  for  the  prohibition :  whether  it  shall  be 
granted  or  not  depends  on  the  judgment  of  the  Court ;  and  it 
must  not  be  alleged  on  the  record  that  it  is  granted,  until  the 
Court  have  pronounced  their  judgment  that  it  shall  be  so.  Those 
words  therefore  must  be  struck  out,  otherwue  Ihey  will  mislead 
posterity. 

There  is  only  one  part  of  the  opinion  given  by  my  Lord,  on 
which  I  entertain  any  doubt ;  which  is,  that,  supposing  the  pre* 
sent  plaintiffs  had  obtained  these  goods  under  a  legal  title,  under 
which  they  might  have  retained  the  possessiouj  that  circumstance 

would 
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178gL  would  be  a  ground  for  a  prohibition.  If  tbey  never  bad  the 
possession  of  the  goods,  they  should  have  pleaded  it  below :  but 
the  affidavit  charging  them  with  the  possession  not  being  denied, 

WoLLFF,  it  must  be  taken  that  they  have  the  custody  of  the  goods.  But 
supposing  that  they  had  obtained  (he  possession  of  them  in  markei 
overt,  or  under  any  legal  title^  still  I  think  that  a  prohibition 
ought  not  to  be  granted  on  any  account.  There  is  a  difference  be- 
tween prohibitions  pro  defect ujurisdidionis  and  pro  defectu  tria- 
tionis.  Where  a  deed  is  pleaded^  a  prohibition  may  be  granted 
on  account  of  a  defect  of  trial ;  because  we  all  know  that  the 
Admiralty  Court  insists  on  having  two  witnesses  to  prove  it, 
whereas  the  Common  Law  Courts  only  require  one.  But  we 
cannot  interpose  unless  that  defect  be  shewn :  for  there,  as  well 
as  in  the  Ecclesiastical  Courts,  if  a  deed  or  release  be  admitted, 
that  Court  may  proceed  ;  and  if  that  party  submit  to  trial|  be 
cannot  afterwards  apply  for  a  prohibition.  Therefore  if  the 
plaintiffs  bad  acquired  the  legal  property  in  these  goods,  I  do  not 
see  why  they  could  not  defend  themselves  in  the  Admiralty  as 
well  a^in  this  Court,  With  respect  to  what  is  said  relative  to 
the  Admiralty  jurisdiction  in  4  Inst.  1S5.;  I  think  that  that  pare 
of  Lord  Cok^6  work  has  been  always  received  with  great  caution, 
and  frequently  contradicted.  He  seems  to  have  entertained  not 
only  a  jealousy  of,  but  an  enmity  against,  that  jurisdiction.  The 
passage  in  4  Inst,  1S5.  disallowing  the  right  of  the  Admiralty  to 
take  stipulations,  is  expressly  denied  in  2  Ijord  Raym.  1286. 
And  I  may  conclude  with  the  words  of  Lord  HoU  in  that  case» 
that  in  this  case  *^  the  Admiralty  had  originally  jurisdiction,  and 
''  there  is  neither  statute  nor  common  law  to  restrain  them." 

Grose,  J.— If  I  had  any  doubt  in  this  casCj^  I  should  wish 
that  a  prohibition  should  be  granted,  in  order  that  the  parties 
might  put  this  question  upon  the  record,  and  remove  it  into  a 
higher  court.  But  from  the  best  consideration  which  I  have 
been  able  to  give  it,  and  from  what  I  have  heard  from  my  bro- 
thers, 1  have  not  a  particle  of  doubt;  and  therefore  I  think  the 
prohibition  should  be  refused. 

Rule  discharged  (a). 

(«)  Vid.  Ld.  Cam/dm  v.  Hoire,  ia  error,  jmiC.  4  voL  382. 
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1789. 
Rees  against  Morgan,  iu  Error.  Frida,f, 

^x  Jm«19Ui. 

REPLEVIN  in  Glamorganshire.   The  declaration  contained  Where  the  de- 
two  counts ;  (o  the  first  of  which  the  defendant  below  i^pi^jn  made 

made  cognizance  as  bailiff  of  Sir  H.  Mackworth  for  three  years  cogniancefor 
.  ,^-»  1  .  •  1     I    ■«•  rent m arrear, 

rent,  amounting  to  19^/. ;  and  issue  was  taken  on  the  holding :   and  the  jury 

and  to  the  second  he  pleaded  non  cqnt,  on  which  issue  was  also  ?"?^*  ^^Jni? 

joined.    The  verdict  entered  was  that  the  defendant  did  not  of  mages  to  the 

his  own  wrong,  but  for  the  cause  alleged  in  his  cognizance,  take  JJ^^'^airoedL 

the  goods,  ^x.  contained  in  the  declaration,    as  he  lawfully  his  cognizance, 

might,  ifc. ;  and  the  jury  assessed  the  damages  of  the  defendant  oc-  S^'^/Vf*^"*^ 

casioned  by  the  said  premises  to  \9^Lf  and  for  his  costs  45. :  and  imoujd  nfihe 

judgment  was  given   below  for  ft38/.  6s.  5d.  including  43/.  ^/ii"„^^ 

25.  5d,  for  increased  coats.    The  record  was  removed  by  a  ike  cattle  die- 

writ  of  error  from  the  great  sessions  at  GlamorgaUf  and  several  judgmentwas 

errors  were  assigned ;  that  on  the  first  issue  the  jury  found  a  ^tered  for  the 

verdict  immaterial  and  irrelevant  to  the  issue ;  that  they  took  no  sed,  the  Conrt 

notice  of  the  last  issue  joined ;  that  they  gave  damages  to  the  P^^rmitted  ^ 

amount  of  the  supposed  rent  in  arrear,  without  inquiring  con*  amend  his  judg- 

cerning  the  rent  and  the  value  of  the  cattle  distrained,  when  the  ^Tt^r  ajnd^^ 

judgment  ought  to  have  been  given  for  nominal  damages,  and  ment  fro  retet- 

also  for  a  return  of  the  cattle.  Upon  this  there  was  a  suggestion  |!a^^^^ 

of  diminution  in  the  return,  alleging  that  th^  venire  facias,  the  error  hTO}»ghu 

return  thereof,  the  pannel  of  the  names  of  the  jurors  annexed  to 

it,  and  also  certain  endorsements  on  the  venire  facias  and  pannel 

were  not  returned.    These  were  afterwards  accordingly  removed 

by  certiorari;  when  the  following  endorsement  appeared  on  the 

pannel, ''  verdict  for  the  defendant^  damages  \9oLf  costs  by  jury 

"  45.  increase  43/.  «5.  5rf.~238/.  65.  5c/." 

Marryat,  on  the  part  of  the  defendant  in  error,  having  ob- 
tained a  rule  to  shew  cause  why  the  record  transmitted  into  this 
court  should  not  be  amended,  by  entering  a  verdict  for  the  de- 
fendant in  error  upon  both  the  issues,  and  also  a  finding  by  the 
jtu-y  that  the  rent  was  in  arrear  to  the  amount  of  195/.  and  the 
cattle  distrained  of  the  same  value,  previous  to  the  assessment  of 
damages  to  that  amount  $  or  otherwise  why  the  judgment  should 
not  be  amended  by  altering  it  to  a  judgment  pro  retomo  habendo^ 

Chambre,  Bevan^  and  Nicol^  shewed  cause ;  and  admitted  that 
the  verdict  might  be  entered  for  the  defendant  in  error  on  the  issue 
on  non  cepit,  because  on  the  endorsement  on  the  jury  process  there 
vas  a  general  verdict  for  the  defendant  in  error ;  but  contended 

that 
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1789*  that  the  Court  could  not  amend  by  inserting^  as  the  finding  of 
the  jury,  the  amount  of  the  rent  in  arreari  and  the  value  of  (he 
goods  distrained,  because  that  would  be  converting  the  Court  into 
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MoROAir,  a  jury,  without  having  the  same  means  of  information  by  evi* 
^*  dence.  The  verdict  therefore  cannot  be  entered  according  to  the 
directions  of  the  statute  1 7  Car.  2.  c.  7.  s.  3.  Then  if  the  judg* 
ment  cannot  be  supported  under  the  statute,  neither  can  it  be 
jihered  to  a  judgment  pro  retomo  habendo  at  common  law.  In  re- 
plevin, the  avowant  may  enter  up  his  judgment'  either  at  com- 
,  mon  law  or  under  the  statute ;  but  having  made  his  election  to 
take  it  under  the  sUtute,  and  that  failing  him,  he  cannot  now 
enter  up  a  common  law  judgment  under  pretence  of  amending 
a  mistake  of  the  clerk.  Under  the  statutes  of  jeofaik,  all  errors 
in  the  process,  and  even  the  mistakes  of  the  clerk  in  entering  up 
judgments,  may  be  amended :  but  this  cannot  be  considered  as  a 
mistake  of  the  clerk,  for  it  is  an  attempt  to  enter  up  an  entirely 
new  judgment.  The  strongest  instance,  of  an  amendment  is  in 
the  case  of  Short  v.  Coffin  (a),  where  a  judgment  against  an  exe- 
cutor de  bonis  propriis  was  amended  by  making  it  de  bonis  testa' 
toris  si,  &c.  and  de  bonis  propriis  si  non,  &c.  This  was  permitted  on 
the  authority  of  Chapman  v.  Gale  (b),  where  the  amendment 
was  made  on  an  affidavit  of  the  attorney  that  he  had  given  proper 
instructions  to  his  clerk,  and  that  he  had  made  a  mistake  in  enter* 
ing  it  up.  The  utmost  therefore  that  can  be  done  is  to  alter  a 
judgment,  when  the  clerk  (strictly  speaking,  has  made  a  mistake, 
but  not  to  alter  an  erroneous  judgment  when  there  is  no  mis- 
prision of  the  clerk.  The  statute  of  S  Hen.  6.  c.  Id.  s.  2., 
which  enables  the  Court  to  amend  in  affirmance  of  the  judgment 
given,  does  not  empower  them  to  enter  up  a  different  judgment. 
.  Marryat,  contra,  was  stopped. 

Lord  Kenyon,  Ch.  J. — ^The  amendment  prayed  for  is  an  in- 
evitable consequence  of  the  finding  of  the  jury.  On  the  pre- 
mises which  the  jury  have  found,  no  other  judgment  than  that 
at  common  law  could  be  entered.  I  think  the  case  in  Burrow 
goes  the  full  length  of  deciding  the  present. 

BuLLEB,  J. — Suppose  this  judgment  were  reversed  on  a  writ 
of  error^  we  should  award  a  judgment'  pro  retomo  habendo,  as 
was  done  in  Gamble  v.  Bosworth  (c),  which  happened  soon  after  I 
came  into  this  court ;  where  the  Court  also  gave  c«sts  up  to  the 
time  of  the  first  judgment.    And  it  is  better  for  the  plaintiff  in 

(a)  5  BwT.  «730.         (6)  f  Lev.  ft2.         (c)  TV.  18  Geo.  $.  B.  R. 

error 
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error  thst  it  should  be  amended  now^  because  he  will  thereby  be        1789« 
entitled  to  have  his  costs. 

The  Court  then  gave  leave  to  the  defendant  in  ereor  to  amend        agmtut 
thtts  on  payment  of  the  costs  in  error  and  of  this  application*      ^^i^^' 
on  the  plaintiff  in  error  undertaking  to  non  pros  the  writ  of 
error  (a). 

(a)  Vid,  Gomoii  t.  Jraei ,  in  error,  pofl.  4  toL  509* 


inEiTor. 


Hazelwood  dcm.  Price  against  Thatcher*         SjJ?9th. 

ClIMPSON  moved  to  set  ande  the  proceedings  in  this  eject-  The  Court  win 

ment  for  irregularity,  because  the  notice  at  the  foot  of  the  Ste  proceed 
declaration  was  subscribed  in  the  name  of  the  nominal  plaintiff  ■nciin«jeet. 
instead  of  the  casual  ejector,  on  the  authority  of  Peaceable  v.  goiirity^be^* 
Troublesome  (a),  where  the  Court  on  a  similar  objection  dis-  ^^^^^^^ 
charged  the  rule  for  judgment.    But  foot  of  the  de- 

The  Court,  after  consulting  with  the  Master,  said  that  it  had  ^^^^^ 
been  repeatedly  determined  since  the  case  in  Barnes,  that  this  mmeof  die 
was^not  a  sufficient  ground  of  irregularity  to  set  aside  the  pro-  ^^I^J^f" 
ceediogs ;  and  thpy  Refused  tlie  motion,  the  caraal 

ejector. 
(«)  Bmui,  4to.  edit.  17S. 


The  Kino  against  Smithies.  ^ST^Oi. 

JK^RSKINE  on  a  former  day  obtained  a  rule  to  shew  cause  An  affidavit  to 

'why  an  attachment  should  not  issue  against  the  defendant,  SfSSlittaiA!^ 
for  not  obeying  a  rule  of  this  Court  which  required  him  to  give  neotfor  con- 
inspection  of  some  coiporation*books  at  Colchester.  sJStfiuhe 

Bearcrqfi  now  shewed  cause,  and  made  a  formal  objection,  defimdan^wss 
that  the  affidavit  on  which  the  application  was  made  did  not  !l!oy  ^Sf?^"' 
state  that  the  defendant  had  been  served  with  a  copy  of  the  rule  copy  of  the 
personally,  and  that  the  original  rule  was  at  the  same  time  shewn  theori|^iawas 
to  him.     And  Aewntohlmat 

3%e  Cotfr^  being  of  opinion  that  this  was  absolutely  necessary,  [i  N.  R.  iti.] 
were  about  to  Discharge  the  rule  (a) : 

But  it  being  suggested  that  the  defendant  had  been  served 
with  the  rule  in  the  regular  manner,  the  Court  gave  the  prose- 
cutor an  opportunity  of  making  an  additional  affidavit  as  to  that 
fact. 

(«)  VU,  K.  V.  Edfvetm  and  Another,  next  case. 
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The  King  against  Joseph  Edyvean  and  Samuel 

Saiurda^,  SpILLER  (a). 

June  SOth.  « 

^7tle^eaflunl-     TN  Hilary  Term  last  a  mandamus  issued,  directed  to  the  late 

mnted" rSe         mayor,  the  common  clerk,  capital  burgesses,  and  cooDsellors, 

election  of  a      of  Bodmin  in  Cornwall,  commanding  them  in  due  manner  to  as- 

S^n  Gi^!^.    8««»We  at  the  Guildhall  in  that  borough  on  the  l6ih  February, 

c.  4. «.  2.  and  a  and  to  proceed  to  the  election  of  a  mayor  according  to  the  sta- 

^iblic  notiwT^    tute  1 1  Geo.  I.e.  4.    It  was  also  ordered  by  a  rale  of  the  Q>urt 

should  be  af«     .  that  public  notice  in  writing  of  the  time  appointed  by  the  writ 

market-place,    should  be  affixed  in  the  market-place,  or  some  other  public  place 

which  haa  been  within  the  borough,  by  Hext,  the  town-clerk,  six  days  before  the 

ingly,  the  Court  election.   And  in  the  last  Term  a  rule  was  obtained  to  shew  cause 

^tu^^^ tf     ^^^  ^^  attachment  should  not  go  against  the  defendants,  who 

disobedience  of  were  capital  burgesses,  for  their  contempt  in  not  obeying  the 

^«r.w!T^!!!!lL  mandamus,  on  an  affidavit  of  the  town-clerk,  which  stated  that 
against  a  mem-  '  ... 

ber  of  the  cor-  six  days  previous  to  the  time  appointed  he  affixed  a  notice  on  a 
^^MTved'^  stone  post  of  the  Guildhall  of  the  intended  election,  and  also  served 
with  a  copy  of  the  two  defendants  and  most  of  the  other  members  of  the  cor- 
wi^hstiuidbg  poration  tmth  a  copy  of  the  rule,  which  bad  been  issued  respecting 
neither  the  on-  the  notice ;  that  though  l6  members  attended  the  meeting,  the 
orrule  waT""'  defendants  and  three  others  did  not,  in  consequence  of  which  no 
sbemihiniat  election  could  be  had,  the  charter  requiring  a  majority  of  ibe 
the  public  no-    capital  burgesses  (consisting  of  36)  to  be  present  at  the  election 

b^'thi'act »      ®^  "  mayor. 

jfrimA/acia  Morris  and  Gibbs  now  shewed  cause,  observing  that  it  was  a 

B^the'ap  li-  8®°^***'  '"'^  *****  ^^  person  is  to  be  considered  as  guilty  of  a 
cation  for  an  contempt  for  disobeying  any  process  of  the  Court,  unless  the 
wOTldbTweli  ®"g*"^'  process  be  shewn  to  him  at  the  same  time  that  he  u 
answered,  if  the  served  with  a  copy  of  it.  R.  v.  Smithies,  sup.  351.  But  here 
shew  tfwt  he  '  ii^^*''^''  ^^^  mafidamus  itself,  nor  the  original  rule  upon  which  the 
had  no  notice  of  mandamus  was  granted,  was  shewn  to  the  defendants ;  neither 
'^'^'  is  it  sworn  that  (hey  were  left  at  the  defendants'  houses,,  oi:  that 
they  ever  came  to  their  knowledge. 

Lawrence,  Sefjt.  contra,  admitted  the  general  rule,  but  said 
that  it  did  not  apply  to  this  case.  For  the  1 1  Geo.  1.  c.  4.  s.  2. 
only  directs,  for  the  sake  of  notoriety,  that  public  notice  in 
writifig  shall  be  affixed  either  in  the  marketplace,  or  some  other 
public  place  in  th^  borough ;  but  it  does  not  direct  personal 

(a)  See  the  preceding  case« 

notice. 
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notice  to  each  individual  member  of  the  corporation.  And  to 
require  such  notice  would  be  to  defeat  the  operation  of  the  sta- 
tute. If  indeed  the  defendants  had  not  received  any  intimation 
that  the  mandamus  had  issued,  that  would  be  an  answer  to  an  ap- 
plication for  an  attachment :  but  hefe  they  have  made  no  such 
answer,  and  therefore  the  Court  must  consider  that  they  had  suffi- 
cient notice,  especially  as  they  were  were  served  with  the  rule. 

Lord  KEf^YON,  Cb.  J. — Although,  in  general,  personal  notice 
is  necessary  before  a  party  caii  be  brought  into  contempt,  yet  in 
Ihis  case  the  act  of  parliament  seems  to  have  dispensed  with  it. 
That  statute,  which  was  passed  to  prevent  dissolutions  of  the 
corporations  which  neglect  to  choose  the  mayor  on  the  ch^ter 
day,  enables  the  Court  to  grant  a  mandamus  to  compel  them  to 
proceed  to  an  election,  and  it  directs  Chat  public  notice  in  writing 
shall  be  affixed  in  some  public  part  of  the  borough.  It  would 
be  a  sufficient  answer  to  such  an  application  as  this  to  say  that 
the  party  did  not  liv^  within  the.  limits  of  the  borough,  and  bad 
received  no  notice  whatever  of  the  writ.  But  the  public  notice 
directed  by  the  act  is  prima  facie  sufficient  to  call  upon  the 
members  of  the  corporation  ;  and  if  they  can  make  such  an  ex- 
cuse,  they  should  shew  it  in  answer. 

AsHHURST,  J. — There  seems  to  be  no  foundation  in  fact  for 
any  such  excuse  in  this  case,  because  the  defendants  were  served 
personally  with  the  rule.  Rule  absolute. 


1789. 

The  King 

Edyveaw 

and  Anotlier. 


The  King  against  The  Inhabitants  of  EdgewortiI. 


Saturday, 


TWO  justices  removed  by  an  order  Henry  Rothwell,  f^usan  A 10016  years 
his  wife,  Henr^O:^  ^aged  ISyeafs,  and --"Ctal  younger  J^l^^tK 
children,  from  Caaleton  to  Edgezvort/i,  boih  in  the  county  of  A  for  four 
Lancashire.  The  Sessions  on  appeal  confirmed  that  order,  subject  ^Tvcd^aDd* 
lo  the  opiniffn'of  the  Court  on  a  case,  whith  stated  that  Henrif  never  aftcr- 
Rothwffl^  the  father  of  Henry  the  pauper,  [not  having  a  settle-  to  his  father's 

njtffit  at  Edeeworth\  when  Henry  the  son  was  about  13  Of  14  f^^y-  »»»« 

..  f  .  -n »  .7         It    ,•  indenture  was 

years  old,  came  to  live  upon  a  tenement  at  hageworth,  called  void  for  want 

Mob  Lane  Gate,  of  the  yearly  value  of  5/.,  and  resided  there  jj^f^^f^^'j*"^ 

about  two  years ;  during  which  time  Henry  the  father  put  out  the  mean  time 

gained  a  settle- 
ment at  B.  It  was  held  that  the  son  was  not  settled  in  A,  by  service  of  the  apprenticeship,  and 
that  he  was  not  emancipated,  bat  foUo^red  his  father's  settlement  at  Bi 

Vol.  llh  A  a  Henry 
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178d«        Henry  the  pauper  to  otie  Janus  PolUttf  then  residlog  in  th« 
township  of  Spoiland,  for  four  years,  to  leam  the  trade  of  a 
iggaUui        wool-comber.    The  pauper  Henry  accordingly  left  his  father's 
The  Inbabi-    house,  to  which  he  never  afterwards  returned  but  as  a  guest, 
Edgeworth.  and  resided  with  and  worked  for  Pollitt  at  Spotland  for  the  four 
yeiirs;  and  by  him  was  provided  all  that  time  with  meat,  drink, 
washing,  lodging,  and  clothes ;  and  was  considered*  by  his  mo* 
ther  as  part  of  PoUiU^s  family.    During  those  four  years  the 
pauper  was  sometimes  a  quarter  or  half  a  year  without  seeing 
'  his  father  or  mother,  on  which  occasions  he  came  to  his  father^s 

at  Hob  Lane  Gate  on  a  Saturday  evening,  and  returned  home  tt) 
his  master's  either  on  the  Sunday  evening  or  Monday  morning 
following.  After  the  expiration  of  the  four  years  he  never  re- 
turned to  his  father's  family,  but  worked  at  his  trade  of  a  wooK 
comber  at  different  pliices  about  the  country,  and  supported  and 
maintained  himself  thereby,  until  he  afterwards  married,  and  re* 
sided  with  his  wife  and  family  in  a  house  of  his  own.  After  the 
pauper  was  put  out  to  Pollitt,  and  before  the  four  years  expired, 
Henry  the  father  took  another  tenement  in  Edgetsporth,  of  the 
yearly  value  of  8/.  which  he  occupied  with  the  former  tenement 
called  Hob  Lane  Gate  for  a  year,  whereby  he  gained  a  settlement 
at  Edgeworth^  The  pauper  never  gained  any  settlement  for 
himself;  and  the  question  is,  Whether  he  followed  his  father's 
settlement  at  Edgeworth  9 

This  case  wgs  sent  down  to  be  re-stated  in  Hilary  Term  I«st. 
the  Court  not  being  satisfied  whether  the  pauper  ^^^  <>eeD  ap- 
prenticed to  Pollitt  by  in^dnivr^t'  The  sessions  now  returned  that       i 
the  pauper  had  been  put  out  apprentice  by  indenture,  which  was   f\ 
void  for  waiit  of  the  stamp  denoting  the  payment  of  the  addi- 


^^^^^  I  last  Hi^^ny  nfVp..ypon  thg  ground  of 

•mt"*'  ^'?^^fciilP'^^'T'*i^^fKpr  no?f^t  relative  to  the  in- 
^maucipation.  as  we  ras  upon  the  oUier  poi 
dp**..  ^  ^  "'    *    .     . .    *^  «„»  *i,o  Court  ^  t»^  •^•d  no  doubt 
aeatore  of  apprenticeship.     But  the  V.ouri  ,^^^ 

^Pon  the  first  ground,    i^ide  the  next  casc^-- 'J»?'  <^°  *« 
»bove  fact  being  returned  by  the  sessions  respecting  the  lli,r denture, 
'^e  Court  (without  argument)  now  ^ 

Dbchargcd  the  rule  for  quashing  the  order  of  sessions. 
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1789. 
The  King  against  The  Inhabitants  of  Witton  cum     satmiiaw, 

\  Pfi^^^e^"^  TWAMBROOKES.  JMe«Oih. 

THE  pauper's  father,  John  Hewitt,  rented  a  tenement  of  AchOdisnot 
16/.  a  year  in  JVitton  cum  TwambrookeSf  Chester,  and  re.  sou  to  lose  th« 
»ided  upon  it  above  a  year,  when  the  pauper  was  about  six  years  benefit  of  any 
old.     John  Hewitt  then  went  to  Middlewick,  where  he  did  no  which  hit  father 

act  to  eain  a  settlement,  and  about  two  years  after  ran  away  "»yw«ntiU«i, 
.  ,  r    -      .,  ,    ,  ,  ,  ,.         ,  or  mumaije,  or 

from  bi8  family ;  and  the  pauper  s  mother,  taking  tlie  panper  till  he  ha^  itain- 

with  her  to  Congleton,  died  in  half  a  year,  when  the  pauper  was  ^,^1,^0^1*5?/ 

left  in  the  care  of  one  Jane  Brookes,  with  whom  he  lived  at  Con'  or  till  he  has 

gleton,  and  worked  at  the  silk  mills  there.    And  the  overseers  of  ^|i^^^*^  " 

the  poor  of  Witton  cum  Twamhrookes  paid  the  whole  or  a  part  ineonsistent 

of  his  maintenance  for  four  years  to  Jane  Brookes,  after  which  J^  ileing  part 

period  the  pauper  supported  himself  till  the  age  of  (6 ;  at  which  ^fhu  father** 

time  he  got  35.  9^.  per  week,   and  boarded  himself  where  he       ^* 

liked.     During  the  first  part  of  the  time  he  lived  at  Congleton,  l     •    *      -J   ^ 

he  saw  his  father  twice  at  the  distance  of  about  four  years,  at  Ju^^tr^n  r  O 

which  times  his  father  did  not  give  him  any  thing  (except  a  /^   iV.  .".^  * 

pair  of  breeches  and  two  pence  halfpenny  the  first^  and  only 

three  halfpence  in  money  the  second,  time).     At  18  or  19  years 

of  age  the  pauper  went  from  Congleton  to  Sheffield,  and  bixed 

himself  for  four  years,  by  which  hiring  however  he  gained  no 

settlement.     He  heard  that  his  father  had  been  to  inquire  after 

him  at  Congleton,  and  that  he  then  lived  at  Dunham,  to  which 

i       place  the  pauper  went  to  see  him,  and  was  at  that  time  23  years 

t       of  age,  and  married.     It  appeared  t^iat  the  father  had  made 

such  inquiry  as  above   mentioned  after  the  pauper  from  bis 

daughter  (the  pauper's  sister),  with  intent  as  he  said  Id  give  him 

a  suit  of  clothes,  as  he  had  done  less  for  the  pauper  than  any  of 

:-      his  children.    It  appeared  that  the  father  John   Hewitt   bad 

■^      married  a  second  wife,  and  held  a  tenement  in  Dunham  of  1  ]/. 

i^     a«year,  and  had  lived  upon  it  eight  years  when  bis  son  went  to 

III.     see  him  there  as  above ;  upon  which  visit  he  staid  only  one  hqur, 

and  never  saw  his  father  at  any  time  but  as  abwe.    Upon  the 

f     above  facts,  thejiutices  at  the  CAester  sessions  were  of  opinion 

that  the  settlement  of  the  pauper  George  Hewitt  was  at  Witton 

cum  Twambrookes;  that  place  appearing  to  them  the  last  settle*  . 

ment  the  pauper's  father  had  whilst  the  pauper  remained  a  part 

of  his  family :  and  they  confirmed  the  order  of  two  justices,  by 

A  a  2  which 


'J56 
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1789. 

The  King 
ogmnH 

"WlTTOIf 

cum 

TWAM- 
BU00KE9, 


[rT.R.  136. 

1  East,  598. 

2  lb.  276.] 


Mhich  the  pauper  and  his  wife  and  family  were  removed  from 
Stockport  to  Witton  cum  Th:ambroohes. 

Btarcroft  and  Manlet/,  in  support  of  the  order  of  sessions,  at* 
tempted  to  shew  that  the  pauper  was  emancipated,  because  after 
the  age  of  eiglit  years  the  pauper's  father  bad  no  domicile  of 
which  the  pauper  could  be  a  member.     Uut 

Ix>rd  Ken  YON,  Ch.  J. — said,  it  was  never  conceived  in  any 
case  that  a  son,  who  was  only  16  \ears  of  age,  and  who  had  not 
gained  any  settlement  in  his  own  right,  was  not  part  of  his 
father's  family.  The  cases  of  emancipation  have  always  been 
decided  on  the  circumstances  either  of  the  son's  being  21  (a\ 
or  married  (&),  or  having  gained  a  settlement  in  his  own  rigbt^ 
or,  as  in  the  case  of  the  soldier,  (r),  having  contracted  a  relation 
which  was  inconsistent  with  the  idea  of  his  being  in  a  subordi- 
^  nate  situation  in  his  father's  family. 

BuLLEH,  J. — In  this  case  the  pauper  remained  under  the 
power  (d)  of  his  father  the  whole  time. 

Per  Curiam,  Rule  absolute  («)• 

Topping  was  to  have  argued  against  the  order  of  sessions. 

(a)  A.  ▼.  Bufiden,  Burr.  S.  C.  270. 

{b)  EagtHfOodkayuiA  H'^utwoodhay,  1  Str.iSB.   R,r.  Bugden^Bwr.  S.C.S70. 
St.  'MiehMfB  Cotlmy  in  Norwich,  and  St,  Matthtw*»  in  Jpswkk,  Sir.  831. 
(c)  R.  V.  WolpoU  St,  Petcfa,  Bun.  S.  C.  C38. 
Id)  Vid.  R.  ▼.  Offchurckfante,  114. 
(0  Vid.  R,  V.  The  Inbabitaots  of  RoocA,  post.  6  vol.  247* 


Satttrdatf, 
June  so'tfa. 


AdcTiscofaU 
the  rest,  resi- 
due and  re- 
mainder of  tbe 
the  devi8or*8 
lands,  Arre- 
ditamentHf 
l^oods,  chattels, 
and  personal 
esUite,  "his 
legfacies  and  fa» 
iieral  expenres 
beinc;  thereout 
1)aid,"  conveyi 
the  fee  of  all 
the  devisor's 
real  estate. 

[3M.dcS.5l8.] 


Doe  on  the  several  Demises  of  Palmer,  Skinner, 
^^         and  Brutton,  against  Richards.  ^  ^  j  /i  -- 

nnHIS  was  an  ejectment  for  some  premises  at  Clisthydofif 
J^  Devon,  tried  at  the  last  Summer  Assizes  at  Exeter ^  before 
the  Lord  Ch.  Baron  Eyre.  And  the  only  question  upon  which 
any  argument  was  made  arose  on  the  wilt  of  Henry  Richards? 
who  being  seised  in  fee  of  the  premises  in  question^  by  will 
dated  £7tb  of  September  1765,  after  bequeathing  a  certain  lease- 
hold estate,  to  wbich  he  was  entitled  for  the  residue  of  a  term 
of  years  determinable  on  three  lives,  to  his  sister  Jane  Dewdnetf, 
subject  to  the  payment  of  a  mortgage  therein  mentioned  to  be 
then  due  thereon,  and  also  chargeable  with  the  payment  of  10/. 
to  each  of  his  four  brothers  and  to  his  sister,  within  six  months ; 
devised  in  the  following  manner :  ^'  All  the  Vest,  residue,  and 
"  remainder  of  my  messuages,  landS|  tenements,  hereditaments, 

'*good?, 
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**  goodsj  chattels,  and  personal  estate  whatsoeveri  my  legacies  ajid        1 769. 

"funeral  expences  being  thereout  paid^  I  give,  devise,  and  be- 

"  queath  unto  my  said  sister  Jane  Dewdney ;  and  do  hereby  consti-  tt^^hMt 
*'  tute  and  appoint  her  whole  and  sole  executili  and  residuary  le-  Richards. 
*'  gatee  of  this  my  will."  The  lessors  of  the  plaintiff  derived  title 
under  the  devisee  Jane  Dezvdney,  who  is  since  dead ;  the  defendant 
claimed  as  heir  at  law  of  the  devisor.  On  the  trial  a  verdict  was 
taken  for  the  plaintiff,  with  liberty  to  the  defendant  to  move, 
without  costs,  to  have  a  verdict  entered  for  him,  in  case  the 
Court  should  be  of  opinion  that  Jane  Dewdney  the  devisee  only  ' 

took  an  estate  for  life  under  the  residuary  clause. 

A  rule  to  that  effect  was  accordingly  obtained  in  Michaelmas 
Term  last ;  against  which, 

Rooke,  Serjt.  and  Gibbs,  were  now  to  have  nhewn  cafise :  but 
the  Court  desired 

Laurence^  Serjt.  and  Burroughy  contra,  to  begin ;  who  con- 
tended that  the  devisee  Jane  Dewdney  took  only  an  estate  for  life 
under  her  brother's  will.  The  only  words  on  which  it  can  be 
argued  on  the  other  sid^  that  the  devisee  convey^ed  the  fee,  are, 
*'  my  legacies  and  funeral  expences  being  thereout  paid,"  and 
"  hereditaments."  But  as  to  the  former ;  the  distinction  has 
been  long  settled  that  where  the  charge  is  on  the  person  of  the 
devisee,  a  fee  will  pass  without  words  of  limitation,  because  other- 
wise he  may  be  a  sufferer  :  but  where  the  charge  is  on  the  land  as 
in  the  present  case,  the  devisee  only  takes  an  estate  for  life.  In 
Collier's  case  (a),  where  the  devisee  was  to  ^.,  paying  to  one  ^Os., 
and  to  others  small  sums,  amounting  to  4^s,  iu  the  whole,  the 
estate  being  of  the  yearly  value  of  S/.it  was  held  that  a  fee  passed. 
But  the  Court  said  that  if  the  devise  had  been  of  the  land,  and 
that  with  the  profits  of'  the  land  the  devisee  should  pay  to  one 
so  much,  and  to  another  so  much,  the  devisee  would  take  only 
an  estate  for  life;  for  be  cannot  be  a  loser.  In  Dickins  v.  Mar- 
shall (&),  a  devise  of  all  the  devisor's  lands  and  goods,  after  his 
debts  and  legacies  paid,  was  held  to  carry  only  aa  estate  for  life. 
So  in  Canning  v.  Canning  (c),  under  a  devise  of  "  all  the  rest,  re- 
*'  sidue,  and  remainder,  of  the  devisor's  messuages,  lands,  tene- 
"  ments,  or  hereditaments  after  his  just  debts,  legacies,  and  funeral 
*'  expences  are  fully  satisfied  and  paid,"  to  his  executors  in  trust 
for  his  daughters,  the  executors  only  took  an  estate  for  life*  Neither 
is  the  word  **  hereditaments"  sufficient  to  convey  the  fee.  In 
Hopewell  v.  Ackland  (d),  Trevor,  Ch.  J.  said  that  the  word 

(a)  6  Co.  16.        (b)  Cr$,  Elii.  330.        (c)  Mosei.  f 40         (<f>  Saik.  Sd9. 

A  a  S  "  heredi« 
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1780'        ''  hereditaments"  cannot  be  taken  to  denote  the  mearare  or  quan* 
jj^^         tity  of  the  estate.    And  in  Canning  v.  Canning,  the  Master  of  the 

ngahut  Rolls  said  (a)  that  the  law  was  settled,  in  the  case  of  Hopewelh. 
BICH4RDS.  Jckland,  that  a  fee  will  not  pass  by  the  word  *'  hereditamenU." 
By  the  present  will  therefore^  there  being  no  words  of  inheritance, 
J.  Dewdney  only  took  an  estate  for  life.  The  words  here  used 
at  the  most  only  raise  a  conjecture.  But  in  Laveacres  v. 
Blight  (b),  Lord  Mansfield  said*  <'  If  the  intention  of  the 
**  testator  be  doubtful,  the  rule  of  law  rousttake  place.  So  if  die 
**  Court  cannot  find  words  in  the  will  sufficient  to  carry  a  fee, 
''  though  they  should  themselves  be  satisfied  beyond  the  possibi- 
"  lity  of  a  doubt  as  to  what  the  intention  of  the  party  was,  they 
*^  most  adhere  to  the  rule  of  law."  There  are  no  introductory 
^ords  in  this  will,  indicating  an  intention  in  the  devbor  of  dispos- 
ing of  all  his  estates;  had  there  been  such,  then  the  words  rest  and 
residue,  by  being  coupled  with  them,  might  perhaps  have  csr- 
ried  the  fee.  But  it  cannot  be  supposed  that  the  devisor  in- 
tended that  his  sister  should  take  the  fee ;  for  in  the  former  clause 
in  the  will  the  leasehold  estate  is  becjueathed  in  the  most  cor- 
rect manner :  from  whence  it  may  be  fairly  presumed  that,  if 
he  had  intended  that  the  inheritance  should  be  devised  to  bis 
sister,  he  would  have  used  words  adequate  to  the  purpose.  With 
respect  to  the  appointment  of  the  devisee  to  be  sole  executrix 
and  residuary  legatee,  those  words  have  an  appropriated  meaniog; 
they  relate  only  to  jper«o;ia/ estate,  and  cannot  therefore  be  cotisi- 
dered  to  have  been  used  as  applicable  to  the  freehold* 

|iOrd  Kenyon,  Ch.  J. — ^The  Court  will  not  indeed  anxiously 
seek  fpr  words  to.  disinherit  the  heir  at  law,  though  they  will  eo« 
deayoiir  to  give  effect  to  tlie  intention  of  the  devisor.  In  this 
case  no  pf rson,  who  reads  this  will,  except  a  lawyer,  can  have 
any  doubt  op  the  meaning  of  it ;  for  he  devises,  '*  all  the  rest, 
^'  residue,  and  remainder,  of  his  messuages,  lands,  tenements, 
''  hereditaments,  goods,  and  personal  estate  whatsoever  to  his 
**  sister,"  and  appoints  her  sole  ezecntrix  and  residuary  legatee.  I 
admit  indeed  that  those  words  alone  are  not  sufficient  in  law  to 
carry  a  fee;  but  I  rely  pn  the  words  which  immediately  follow, 
**  my  legacies  and  funeral  ^xpencea  being  thereout  paid,**  as  suffi- 
cient for  that  purpose.  For  the  fund  which  is  to  ans^  er  those  de* 
mands  ought  to  bis  as  ample  as  possibly.  Those  charges  extend  to^ 
and  are  to  be  taken  out  of  the  property  which  was  before  given  to  the 
residuary  legatee :  and  if  that  devise  did  not  comprise  the  whole  of 
the  deyisor's  estate,  the  interest  aa  well  as  the  land^  ^be  legacies 

(a)  M9$€U  242.  (h)  Ccwp,  5^5. 

and 
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and  funeral  eipeoces  might  not  be  paid.    I  remember  a  case        \JB9. 
some  years  ago,  which  came  frop  the  Northern  Circuit,  where        _.. 
the  estate  was  charged  with  the  payment  of  an  annuity  (a) :  But         I^?* 
there  were  no  words  of  inheritance ;  and  the  Court  held  that  a     Ricuaboi. 
fee  passed  by  it,  because  the  annuity  might  last  longer  than  the 
life  of  the  devisee.     And  as  it  is  plain  that  such  was  the  inten- 
tion of  the  testator  here,  I  am  glad  to  find  the  word  **  thereout" 
in  this  devise,  without  which  the  other  words  would  not  have 
been  sufficient  to  give  effect  to  that  intention.    And  1  think  this 
is  not  extending  the  rule  further  than  the  case  to  which  I  alluded.    ' 
AsHHURST,  J.— 'If  the  words  of  this  devise  had  been  '^  paying 
*'  all  my  funeral  expences  and  legacies  out  of  the  rents  and  pro* 
**fitSf'  they  would  not  necessarily  have  carried  the  fee ;  because 
as  the  devisee  would  only  have  been  liable  to  pay  them  out  of 
that  particular  fund,  she  could  not  have  beeo  injured  by  it ;  but, 
according  to  the  words  of  this  devise,  all  the  legatees  may  call  od    . 
this  devisee  for  their  demands.  Therefore  it  must  be  taken  to  have 
been  the  devisor's  intention  to  give  her  wherewithal  to  pay  them. 
Bdller,  J. — There  is  hardly  any  case  of  this  sort  where  only 
an  estate  for  life  is  held  to  pass,  but  that  it  counteracts  the  tes« 
tator's  intention.     For  where  a  testator  uses  general  words,  he 
means  to  dispose  of  ev^ry  thing  he  has.    But  such  is  the  rule  of 
law,  that  upless  some  words  are  used  which  the  law  considers 
sufficient  to  carry  a  fee,  the  devisee  can  only  take  an  estate  for 
life;  though  indeed  slight  expressions  are  sufficient  to  pass  the  in« 
heritance,  where  the  Court  think  that  such  is  the  devisor's  in- 
^  tention.  No  technical  words  are  neces^ry  in  a  will  to  give  a  fee : 
but  if  any  words  are  inserted,  to  effectuate  which  it  is' necessary 
that  a  fee  should  pass,  that  is  sufficient.     On  the  words  of  this 
will  there  can  be  no  douMt :  the  testator  first  bequeathed  a  lease- 
bold  estate  to  his  sister  for  the  r endue  of  the  term ;  and  afterwards 
devised  **  all  the  rest,  residue,  and  remainder,  of  his  lands,  here* 
*'  ditaments,  and  personal  estate,"  to  the  same  person ;  he  clearly 
therefore  intended  to  give  by  this  devise  every  thing  which  he 
bad  not  before  disposed  of.    Then  follow  the  words  ^*  my  le- 
'^gacies  and  funeral  expences  being  thereout  paid ;^^  which  of 
themselves  are  sufficient  to  pass  the  fee.    And  1  think  that  if 
the  devise  hjid  been  to  bis  sister  **  paying  the  legacies,  l^c.  out  of 
**  the  rents  and  profits,"  that  also  would  have  carried  the  inherit-   , 
ance.     For  there  is  a  distinction  between  a  devise  to  trustees  to 
pay  *f  out  of  the  rents  and  profits,"  and  oat  of  the  anntca/ rents : 

(•)  fide  3  Bun.  1531.41618. 

Aa  4  ia 


360  CASES  IN  TRINITY  TERM 

1789.        in  the  former  case  they  have  a  power  of  selling  the  estate,  but 
T  not  so  in  the  latter  (a).   The  latter  part  of  this  will  is  an  additional 

aifiniut  reason  for  supposing  tliat  the  devisor  intended  that  his  sister  - 
RicBARbi.  should  take  the  fee,  because  after  the  above  devise  he  makes  her 
aole  executrix  and  residuary  legatee.  With  regard  to  the  opera- 
tion of  the  word  "  hereditaments  ;*'  there  have  been  different  con- 
structions in  different  cases :  in  some  cases  it  has  been  held  to  pass 
a  fee,  in  others  not(&)«  If  I  were  obliged  to  give  an  opinion  oo 
the  legal  import  of  that  word  here,  I  should  not  hesitate  about  it: 
but  it  is  not  necessary  to  the  determination  of  this  case. 

Gkosb,  J. — Judges  have  at  different  times  put  different  con* 
structions  on  the  word  ''  hereditaments :"  but  in  this  case  it  is 
not  necessary  to  give  any  opinion  upon  it.  It  is  sufficient  for  me 
to  say  that  I  agree  with  the  construction  which  the  Court  has  put 
on  the  words  **  paying  thereout/* 

Rule  discharged  (^). 

(a)  1  Ey.  Com.  Abr,  199.  ph  f,  8. 

(h)  In  Denn  dem.  Moor  v.  MeUor^  poit,  5  vol.  558.  it  was  held  that  this  word 
was  pot  safllcient  to  pass  a  fe«. 

(c)  Vide  Roe  dem.  Jmnet  v.  Avis,  posl.  4  vol.  603»  Goodright  v.  Sfdcfter,  pott* 
5  ToUlS.  Andrew  v.  SoiUh^uUf  ih,  «92.  and  Denm  dem.  Moor  v.  McUor^  ib.  558 ; 
and  6  vol.  175.    [1B.&P.30.    2N.R.349.] 


Mondmf, 

J^nend.  BlACKHUI^ST  OgaifiSt  COCKELL. 

Goods  were  in-  nriHlS  was  an  action  on  a  policy  of  insurance  on  goods 
lading  of  them  ^  from  the  lading  of  them  on  board  the  ship  at  London^  to 
®^.**7fJ^|*>«  Liverpool  "  lost  or  not  lost:"  at  the  bottom  of  the  policy  was 
not  lost,"  add  added  '^  warranted  weH  December  9^h,  1784."  At  the  trial  at 
^"^^uJ^i^  the  last  Guildhall  Sitthigs  before  Lord  Kenj/on,  it  appeared  that 
d«ty;  tticship  the  defendant  underwrote  the  policy  between  one  and  three 
da^  before  the^  o'clock  in  the  afternoon  of  that  day,  and  that  the  ship  was  lost 
policy  was  nn-  about  eight  o'clock  the  ^aine  morning.  A  nonsuit  was  entered, 
anlTuwas  *  ^^^'^  liberty  for  the  plaintiff  to  move  to^nter  the  verdict  for  him, 
hoiden  that  the  in  case  the  Court  should  be  of  opinion  that  he  was  entitled  to 
underwriter  .i        i.         r    * 

Vras  liable ;  for  rccover  on  the  above  facts. 

the  wammiif  i$  ^  mle  to  that  effect  having  been  obtained ; 
iffhe\hipwer4  Erskine  and  Lazoes  now  shewed  cause  against  it.  Though  in 
^tt^d^^*^  general  by  the  words  "  lost  or  not  lost"  the  underwriter  is  li- 
able even  though  it  should  turn  out  that  the  ship  was  lost  at  the 
time  of  subscribing  the  policy,  yet  the  latter  words  in  this  case 
were  inserted  in  the  policy  for  the  express  purpose  of  restrain- 
ing their  operation  to  the  point  of  time  when  the  policy  wu 

under* 
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underwritten.    And  though  the  ship  were  safe  on  part  of  the        1789* 

day  when  she  was  warranted  to  be  ao^  yet  she  was  lost  before  the 

time  when  the  policy  was  subscribed :  and  the  day  may  be  di« 

vided  to  answer  the  real  ends  of  justice.     Dyer  345.     Sir  R.     Cockbll. 

Howards  Case,   Salk.  626.      Roe  v.  Her$ey,   S  Wih.  274. 

Morris  v.  Pugh  and  Harwood,  3  Burr.  1241.    Combe  v.  Pitt, 

3  Burr.  1434.  and  Pugh  v.  Robimon,  ante,  1  vol.  116.    But 

supposing  the  day  not  to  be  divisible  in  this  instance,  then  the 

warranty  extended  to  the  whok  of  the  day;  and  it  was  net 

complied  with  :    so   that  either  way  the   underwriter  is  not 

liable. 

ChambrCf  in  support  of  the  rule,  was  stopped  by  the  Court. 

Lord  Kbnyon,  Ch.  J.p-^The  single  question  is  whether  the 
warranty  at  the  bottom  of  the  policy  means  warranted  well  at  the 
time  when  the  defendant  subscribed  it,  or  any  time  on  that  day. 
And  we  are  all  of  opinion  that,  if  the  ship  were  well  at  any  time 
of  that  day,  it  is  sufficient ;  and  the  underwriter  is  consequently 
liable. 

AsHHURST,  J. — This  is  the  only  way  of  giving  effect  to  all  the 
words  of  the  policy.  The  underwriter  insured  the  goods  on 
boaiid  the  ship  ''  lost  or  not  lost ;"  but  the  inured  engaged  that 
she  was  safe  on  some  part  of  that  day. 

BuLLER,  J. — ^The  nature  of  a  warranty  goes  a  great  way  to 
determine  this  question.  It  is  a  matter  of  indifference  whether 
Uie  thing  warranted  be  or  be  not  material ;  but  it  must  be  li- 
terally complied  with ;  and  if  it  be  so,  that  is  sufficient  Here 
the  ship  was  wlirranted  safe  on  the  9th  of  December,  and  there 
was  great  reason  for  inserting  those  words,  because  they  protected 
the  underwriter  against  all  losses  before  that  day ;  to  which  he 
would  otherwise  have  been  liable,  as  the  policy  was  on  the  goods 
from  the  lading  of  them  on  board  the  ship. 

Grose,  J. — If  this  were  not  the  true  construction  of  the 
warranty,  one  underwriter  might  be  liable,  and  another  not, 
though  the^  both  executed  the  same  policy  on  the  same  day. 

Rule  absolute. 
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^S^Sd.  Montgomery  against  Eggington. 

^"***""^d  T^^'^  ^"^  *"  *<^^^"  ^y  ^^^  awuwd  on  a  policy  on  freight 

]^^%B  "*  ^    valued  at  1500/.  In  fact  only  600  pounds  worth  of  freight 

frei^tisen-  yr^  qq  board  when  tbe  ship  was  driven  from  her  moorings  and 

titled  to  reco*  i^t>  .  .  ,,  i-    %     r    •  \.7       ^ 

ver  the  whole  lost;  JBut  goods  to  the  amount  of  the  rest  of  the  freigtit  were 

*5S''of  t£l^"**  ready  to  be  shipped,  and  were  lying  on  the  quay  for  t^at  purpose 
goods  only  at  the  time.  Lord  Kenyan,  before  whom  the  cause  was  tried  at 
Tt'tte  ti^'ite  **  Sittings  after  last  Term  at  Guildhall,  told  the  jury  that  the 
ship  was  lost,  qucstiflti  for  their  consideration  was,  whether  this  was  a  mere 
wLl^Vo'lS"*  colourable  insurance,  and  a  gaming  policy,  or  whelhfer  it  was  a 
•hipped.  bon&fdt  transaction ;  if  the  latter,  the  assured  was  entitled  to 

'icw  *'-m!'  '^^*^'  ^^^  ^®  ^^l^^l^  v*^"«  *n  *e  policy.    The  Jury  found  a 
8 •rR*!*i59.*    verdict  for  the  plaintiff  for  the  whole  suto.   ITie  case  of  Tongut 
^  ^*  Jbl'slf^  v-  ^f^tU,  2  Stra.  1251.  was  cited  at  the  trial,  where  it  was  held 
4  £ast^4i.]    that,  the  ship  being  lost  ))efore  the  cargo  was  actually  on  board, 
although  it  were  ready  to  be  shipped,  the  assured  who  bad  in- 
sured the  freight  as  well  as  the  ship  could  not  recover  the  former, 
ilnd  Bower,  for  the  defendant,  obtomed  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside ; 

But  the  Court  being  strongly  of  opinion   against  him,  he 
abandoned  the  rule ;  and  it  was  accordingly 

Discharged  (<^. 

(«)  Vidt  Tftompfom  ▼.  Taylor,  post.  6  vol.  478. 

jumnd.  Leigh  gut  tarn  against  Kent,  D.D. 

Jj^J^^j'^  nPHIS  was  an  action  on  the  stat.  21  Hen.  8.  c.  13.  s.  26.  for 

not  stay  pro*         I  « «  - 

ceediogs  in         -^    non-residence ;  in  which  the  plaintiff  recovered  nine  pe- 

debtonapenal  nnltiM 

sUtate  after       »a'"^- 

verdict,  though      In  last  Easter  Term  Erskine  moved  to  stay  the  proceedings, 

been  ffled  tia^  ^**  liberty  afterwards  to  move  in  arrest  of  judgment ;  and  made 

the  offence  was  four  objections ;  1st,  That  no  affidavit  Was  filed  that  the  offence 
committed  in  >■•!  •  ««•  %    r 

thecoanty        ^^  committed  m  the  county  where,  or  withm  a  year  before, 

2?*^b*^*rfi    the  action  was  brought,  according  to  the  21  Jac.  1.  c.4.     And 

and  within  a     White  q.t.v.  Boot  {a)  was  cited;  where  the  proceedings  were 

brin  ^^'L^  st^tid  on  a  similar  objection.    2dly,  That  this  was  a  proceeding 

The  atai.  21      by  bill;  whereas  it  should  have  been  by  information  or  original, 

Joe,  I.e.  4. 

only  applies  to  those  penal  statutes  on  which  proceedings  may  be  had  before  the  jostices  of  assise, 

JQstiees  of  the  peace,  4rc.  (6) 

(€)^fUe,2voL 274^  (h)  VideShipmonquitamy.Hnhett^p9St.  4vol.l09. 

^  according 
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according  to  the  sUtute  IS  £/.  c.  5.  (a)    Sdly,  That  this  Court        1789. 
hath  no  original  jurisdictioQ  over  this  subject :  it  should  be  an  in-  ■ 

formation  before  the  justices  of  assize,  or  justices  of  the  peace,       J;^^ 
and  removed  hither  by  certiorari;  by  18  EL  c.  5.     And  4thly,       *ejit. 
That  the  plaintiff  should  have  exhibited  his  suit  inperson^  though    yO      /L,  /A  j^ 
he  might  afterwards  have  pursued  the  same  by  attorney ;  by  the      /  " 
ume  statute. 

Jekyll  and  Fitzgerald^  who  shewed  cause  against  the  rule  in 
last  Easter  Term,  were  desired  by  the  Court  to  confine  themselves 
to  the  first  objection.  And  they  observed  that  the  application  in 
fVUte  V.  Boot  was  made  in  an  early  stage  of  the  proceeding, 
whereas  here  no  objection  is  made  till  after  verdict ;  and  the 
defendant  would  have  been  entitled  to  a  verdict  at  the  trial  by 
the  21  Jac.  1.  c.  4.  s,  2.,  unless  the  plaintiff  had  proved  that 
the  offence  was  committed  in  that  county.  That  part  of  the 
statute  21  Jac.  l»,  relative  to  the  aflfidavit,  is  only  directory  to 
the  officers  of  the  court  not  to  receive  or  file  any  information 
until  an  affidavit  be  made;  but  it  forms  no  part  of  the  record, 
so  as  to  enable  the  defendant  to  take  advantage  of  the  want  of 
it.  In  Hall  v.  Jones  (6),  which  was  an  action  for  slander  in  a 
Piepowder  Court,  one  error  assigned  was,  that  it  was  provided  by 
the  statutes  17  E.  4.  and  1  R.  3.  that  no  plea  should  be  held  in 
a  court  of  Piepowder,  unless  the  plaintiff  or  his  attorney  made 
oath  that  the  contract  or  other  deed  contained  in  the  declaration 
was  made  within  the  time  of  the  fair.  But  this  error  was  dis- 
allowed by  the  Court;  ''  for  although  this  ought  to  be  done  if 
**  the  defendant  will  stand  upon  it,  notwithstanding  it  should  not 
''  be  madepartof  the  record."  In  Farrington  v.  KeymerXc),  which 
was  a  qui  tain  action  for  exercising  a  trade,  without  having  served 
an  apprenticeshipj^such  an  objection  as  thb  was  held  no  error  on 
the  record.  The  court  held  that  the  statute  was  merely  direcU 
ory  to  the  officer^  and  not  a  matter  of  error.  But  it  is  question- 
able whether  any  affidavit  be  necessary;  the  constant  practice  of 
not  making  such  affidavits  goes  a  great  way  to  explain  the  statute, 
and  to  shew  that  they  are  not  necessary.  The  statute  of  Glouces- 
ter  {d)  also  directs  that  in  all  actions  above  405.  there  shall  be 
an  affidavit  that  the  plaintiff's  demand  is  above  that  sum ;  and 
though  that  affidavit  is  now  universally  disused^  no  proceedings 
have  been  held  informal  for  the  want  of  it. 

(€)  Mads  perpstnsTby  fr£l  e.iO.  wstA  31  fiUs.  c.  5.  (6)  4  lost  ITS. 

(c)  Cro.  Csr.  \\%.  W  6  £i«l.  c.  8. 

Lord 
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1789.  Lord  Ken  yon,  Ch.  J. — All  the  objections,  eicept  that  rela* 

tive  to  the  affidavit,  may  prevail  (if  at  all)  on  »  motion  in  arreat 

against        ^^  judgment,  or  on  a  writ  of  error,  as  v^cU  as  in  the  present 
£b"t-      .  stage  of  the  proceeding.     And  with  respect  to  that  objection 
arising  from  the  want  of  the  affidavit ;  I  think  no  such  affidavit 
^  /fc/  y  ^tiy^ ^^^  necessary;  it  has  never  been  usual  to  take  that  step.    And 
yz  /  /   .^^    though,  where  the  words  of  an  act  of  parliament  pure  plaui,  it 
/  '  ^  Y  cannot  be  repealed  by  non-user^  yet  where  there  has  been  a  series 

of  practice,  without  any  eioeption,  it  goes  a  great  way  to  eiplain 
them  where  there  is  any  ambiguity.  I  cannot  forbear  thinking 
that  the  statute  21  Jar.  1.  ^.  4.  is  merely  directory  to  the  officer; 
and  that  the  objection,  if  it  can  prevail,  ought  to  have  been  made 
in  some  of  the  previous  stages  of  the  cause :  but  this  has  pro- 
ceeded to  verdict;  and  thus  at  all  events  we  get  rid  of  the 
case  of  White  v.  Boot.  But  I  have  looked  into  the  old  cases  on 
this  subject,  and  the  result  of  my  researches  is  that  the  statute 
2 1  Jac.  does  not  control  any  oftliose  statutes  on  which  penal  ac* 
tions  are  to  be  brought  in  the  superior  courts  (a). 

BuLLBR,  J.  (b) — I  agree  with  my  Lord  in  both  points.  To 
be  sure  after  a  long  course  of  years  during  which  time  it  has  not 
been  the  practice  to  file  affidavits  in  such  cases  as  the  present, 
the  Court  will  endeavour  to  get  rid  of  the  objection.  And 
there  is  something  in  the  statute  of  James  !•  which  fortifies 
the  opiuion  of  my  Lord,  on  this  second  point :  for  the  first  section 
enacts  *'  that  all  oflences  to  be  committed  against  any  penal  sta- 
**  tute,  for  which  any  common  informer  may  lawfully  ground 
''  any  popular  action,  Sfc.  before  justices  of  assize,  jwiices  of  nisi 
*'  priuSf  or  gaol  delivery,  justices  of  oyer  and  terminer^  or  justices 
**  of  peace  in  their  sessions,  shall  be  commenced,  8fc.  in  the  county 
^  where  committed.^'  Now  this  action  could  not  (c)  have  been 
brought  before  the  justice  of  assize,  or  justices  of  peace,  S^c. 
and  by  the  very  words  of  the  statute,  it  only  applies  to  cases 
where  the  legislature  had  given  liberty  to  common  informers  to 
bring  actions,  ^c.  heforejustices  of  assize,  &c.  Therefore  I  cannot 
help  thinking  that  the  case  of  White  v.  Boot  is  not  law.     'J1iat 

(a)  Dyer  236.— Cro.  Car.  112,— Sir  W.  Jo.  193.— Li<.  Rqt.  168.  212.  349.— 
1  Ventr.  8.— LafcA.  192.— Sir  T.  Raym.  394.-2  Keb.  424.  447.  458.-3  Keft. 
553.  The  contrary  cases  are  where  proceedings  might  aUo  have  heen  had  in 
t^ferior  conrts.  SaUc.  373-— CorlA  465.-2  Li.  Raym.  872.— Sly.  223.— But  in 
Green  v.  Guy^  Cro.  Car.  146.  and  Garland  qui  torn  v.  Burton,  2  Sir.  1103.  it  was 
expressly  determined  that  an  information  for  non-residence  upon  this  stat.  21 
Hem.  8.  did  not  lie  heforejustices  of  assise  and  oyernnd  terminer  i  that  statote 
having  only  given  actions  in  the  King's  court*s,  where  there  may  be  an  essoigoi 
wager  of  law,  or  protection. 

(6)  Absent  Aehkant,  J.  (c)  Vide  the  cases  cited  in  note  (a). 

was 
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was  an  action  brought  on  the  statute  25  Ed.  3.;  and  it  does  not        1789* 

appear  that  it  was  considered  whether  that  action  could  have 

been  brought  befoi;^  justices  of  assize,  Sfc. :  And  if  it  could  not, 

then  the  statute  2 1  Jac.  1.  does^not  apply  to  it.  Kbmt. 

Grose^  J.— *The  application  of  the  case  of  White  v.  Boot  was 
made  in  an  early  stage  of  the  cause,  whereas  this  motion  is  not 
made  till  after  verdict :  which  at  all  events  distinguishes  this  case 
from  that.  But  certainly  that  case  was  not  considered  very  much 
at  large  ;  and  the  observations  made  by  my  Lord  and  my  brother 
Buller  go  to  overturn  it. 

The  Court  therefore  discharged  the  rule  for  staying  the  pro- 
ceedings'; but  granted  a  rule  to  shew  cause  why  the  judgment 
shopld  not  be  arrested  on  the  other  objections ; 

But  that  rule  was  now  abandoned  (a)  by  the  defendant's 
counsel. 

Ca)  Vide  the  second  objection :  It  appetnby  the  late  cases  (in  opposition  to 
Widigton  v.  Clarke,  Cro.  Blis.  re.-^M,  S9  £2.-3  Itui.  194.  S.  C-^Sttf.  tS3.— 
1  iB«/.  Alfr.  537.  pl»  8.)  that  a  proceeding  6y  6t//  is  aa  origioal  action  within  the 
18  EL  e.  5. ;  and  that  enginmlyhs  there  used,  doth  not  mean  origindlwrU  but  on- 
ginal  action,  as  contradistinguished  from  proceedings  in  inferior  courts  and  the 
Star  Chamber,  where  the,  proceedings  were  in  a  summary  way  by  libel  or  com- 
print mil  y.  Dteluar,  Sty.  381.  4  Cor.  2.— Aol.  Ahr.  537.  S.  C^Cmih.  234. 
The  Stat.  18  Eliz.  c.  5.  (the  very  act  itself)  gives  an  action  of  debt  in  amf  Coart 
of  Record  to  recover  penalties  against  that  act.  The  stat.  31  El.  c.  5.  relating 
to  informers  (which  of  conrse  is  of  later  date,  mentions  actions^  suits,  hUU,. or  ^ 
informations.  And  in  5  Burr.  2722.  Cawp.  429.  are  two  instances  of  proceed- 
ings in  the  Court  of  King's  Bench  on  the  sUtnte  for  oon-iesideace* 

In  answer  to  the  third  oiyection^  see  note  (a)  ia  page  56^, 


GooDTiTLE  on  the  joint  demise  of  Faulkner,  James 
Shade  and  Mary  his  Wife,  Samuel  Ward  and     jtfiie26tb. 
Hannah  bis  Wife,  and  Ann  Robinson,  against  • 

Ann  and  William  Morse. 

EJECTMENT  for  copjkold  premises  in  Berks,  tried  before  if  the  heir  ap- 
Lord  Kent/on,  Ch.  J.  at  the  last  Berkshire  assizes :  verdict  ^•'^jSL* 
for  the   plaintiif,  jsubject  to  the  opinion  of  this  Court  on  the  feesunenderin 
following  c««.  S^Sft^tl 

The  premises  are  copyhold  of  inheritance,  and  held  of  the  andsnr?iTe 
manors  of  Great  and  Little  Coxwell  in  Berkshire.    On  the  4th  JSSlSJi^^''^ 

October'  1770.  T.  Giles  died  a  bachelor,  and  seised  of  the  pre-  deror  is  not  es- 
'  toppedbythat 

•surrender  of  his  ancestor,  from  claiming  ajsainst  the  surrenderee.— Q.  Whether,  In  the  case  of  a 
freehold  estate  if  the  heir  had  made  a  feofiment  nnder  such  circnmstances,  his  heir  wonld  not  be 
^stopped.    [11  East,  las.] 

mises 
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1789*        niises  in  qaestion^  leaving  a  nephew  ITiiomas  Robinson,  eldest  sod 
^  '"  and  beir  of  his  sister  Betty  Giles  by  Richard  Robinson  her  hus- 

agmwi  band,  his  heir  at  law.  On  the  25th  Jpril  1772,  William  Robin- 
MoBw.  g^^^  only'son  and  heir  of  Richard  RfAinson,  who  was  the  second 
son  of  the  said  Betty  Giles  by  her  said  husband,  was  admitted 
to  tbe  premises  in  question ;  and  at  the  same  court  surrendered 
into  the  lord's  hands  one  part  of  them  to  (he  use  of  Richard 
Morse,  since  deceased,  (whose  widow  the  defendant  Ann  is,)  and 
the  other  part  to  the  use  of  William  Morse  tbe  other  defendant, 
in  fee,  at  the  will  of  tbe  lord,  ^c. ;  and  seisin  of  the  tenements 
so  respectively  surrendered  was  accordingly  given  to  Richard  sjiA 
William  Morse  by  the  hands  of  the  steward  by  the  rod ;  and  they 
were  accordingly  admitted  to  their  respective  tenements  accord- 
ing to  the  custom  of  the  manor.  Thomas  Robinson,  the  eldest  son 
of  Betty  Giles,  and  her  said  husband,  died  in  the  year  1778, 
without  issue,  and  without  ever  having  been  admitted  to  the 
premises  in  question,  leaving  William  Robinson,  who  surren- 
dered to  Richard  Morse,  and  William  Morse  as  aforesaid,  his 
nephew  and  lieir  at  law.  In  1781  William  Robinson  died,  leav- 
ing his  sisters  Mary  Shade,  Hannah  Ward,  and  Aim  Robinson^ 
and  his  nephew  John  Faulkner ^  eldest  son  of  his  sister  Eliza^ 
beth  the  lessors  of  the  plaintitf,  his  heirs  at  law. 

Lane,  for  the  plaintiff  (a)  maintained  three  propositions ;  1st, 
If  this  were  the  case  of  9i  freehold  estate,  there  could  not  be  any 
implied  warranty  to  bind  the  heirs  of  William,  the  brother  of 
the  lessors  of  the  plaintiff,  who  made  the  conveyance  in  question, 
and  under  whom  the  lessors  of  the  plaintiff  claim.  2d,  The 
lessors  of  the  plaintiff  are  not  barred  by  any  estoppel  from  claim- 
ing the  estate.  Sd,  Whatever  might  be  the  case  of  a  freehold 
estate,  they  are  not  barred  or  bound  in  the  case  of  a  copyhold, 
1st,  Before  the  statute  of  Quia  Emptores  (6)  any  feoffment  by  the 
word  dedi  to  hold  by  certain  services  was  held  to  bind  the  heirs 
by  an  implied  warranty ;  but  since  that  statute  the  feoffor  only  is 
bound,  and  not  his  heirs.  Co.  Lit.  384.  a.  recognized  in  2  Black. 
Com.  300.  Now  if  this  be  any  warranty  at  all,  it  must  be  an 
implied  one ;  for  an  express  warranty  can  only  be  by  deed,  which 
does  not  exist  here.  In  Litt.  s.  697.  it  is  said  that  there  are  three 
warranties,  lineal,  collateral,  and  warranty  commencing  by  dis- 
seisin; and  that  warranties  of  the  latter  sort  do  not  bind  the  heirs. 
Now  of  that  sort  was  tbe  warranty,  if  any,  in  this  case :  for  at 
the  time  of  William^n  entry  and  conveyance  to  the  defendant,  his 

(a)  In  last  MidMlmai  Tenn.  (h)  18  EL  1. 

uncle 
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uocle  who  was  entitled  to  the  estate  was  liviag,  and  conseqaently  1789« 
JVUliam  was  a  disseisor,  dd.  The  heirs  ase  not  barred  by  estop*  ^«,J~I 
pel.  Id  no  case  can  they  be  estopped  where  an  implied  war»  ^gm^nd 
rsDty  would  not  have  bound  them.  Estoppels  are  odious  in  Moats* 
the  law  because  they  preclude  the  party  from  shewing  the  truth. 
Lord  Coke  in  Co.  Lit.  352.  a.  says  fliere  are  three  sorts ;  1st, 
By  matter  of  record ;  2d,  By  matter  in  writing;  Sd,  By  matter 
in  pays.  The  two  first  cannot  apply  here ;  therefore  if  there  be 
any  estoppel  at  all  it  must  be  by  matter  in  pays.  Of  thb  latter 
sost  Lord  Coke  gives  these  five  instances:  by  livery ;  by  entry ; 
by  acceptance  of  rent ;  by  partition ;  and  by  acceptance  of  an 
estate.  The  three  last  are  entirely  out  of  the  question ;  there- 
fore  it  only  remains  to  be  considered  how  far  those  of  livery  or 
entry  apply.  The  doctrine  of  livery  only  applies  to  convey- 
ances by  deed ;  it  is  to  give  a  complete  title  to  a  party  who  was 
before  entitled  to  enter;  but  that  only  applies  to  freehold; 
and  therefore  there  can  be  no  estoppel  by  livery  here,  because  no 
freehold  estate  is  attempted  to  be  conveyed.  It  is  held  in  Uu 
8,  446.  that  a  release  passeth  nothing  but  the  right  which  the 
releasor  hath  at  the  time ;  and  Lord  Coke  in  his  Commentary  on 
that  section  puts  thb  instance;  if  there  be  grandfather,  ft« 
ther,  and  son,  and  the  son  disseiseth  the  grandfather,  and 
makes  a  feoffment  in  fee,  and  the  grandfather  dies ;  the  father 
against  his  own  feoffment  shall  not  enter,  but  if  he  die  his  son 
shall  enter.  So  here,  though  William  would  have  been  estopped 
by  own  act,  yet  the  lessors  of  the  plaintiff^  who  claim  under 
him,  shall  not  be  estopped  after  his  death,  because  he  had  no 
right  to  pass  at  the  time  of  the  surrender.  If  the  heir  do  not 
claim  the  land  from  him  who  made  the  estoppel,  but  merely  in 
point  of  foiin  derives  his  blood  through  him,  he  shall  not  be 
estopped.  Sir  William  Jones,  460.  Now  here  the  estate  u  not 
claimed  from  William,  because  he  never  had  any  estate ;  for  be- 
fore it  descended  upon  him  he  had  surrendered  to  a  purchaser ; 
therefore  only  the  right  descended  upon  him.  But  though  as 
against  his  own  act  he  shall  not  be  permitted  to  enter,  yet  his 
hein,  though  in  point  of  form  they  claim  through  him,  shall 
Hot  be  barred.  In  Com.  Dig.  tit.  Estoppel,  £•  7.  it  is  said 
that  an  estoppd  may  be  avoided  where  an  act  in  pays  is  done  by 
him  who  had  no  power  to  do  it.  So  acceptance  of  rent  by  him 
who  then  had  no  title  shall  not  be  an  estoppel.  Co.  lAt.  352.  h. 
Here,  therefore,  as  WtUiwn  had  no  right  to  do  the  act  he  did, 
those  who  claim  through  him  are  not  estopped.  So  if  any  in- 
terest 
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1769-  terest  passed  from  the  party,  though  not  pro  tanto,  there  shall  be 
no  estoppel.  Co.LiL^5.a.Moor90.  Now  this  estoppel  may  be 
avoided  by  the  lessors  of  the  plaintiff,  because  an  interest  did  psM 

f ORSB.  during  the  life  of  the  surrenderor.  As  to  the  entry  mentioned  bj 
Lord  Coke  as  the  other  instance  of  estoppel  in  pays,  that  is  answer- 
ed by  the  same  argument  which  applies  to  livery ;  for  livery  is  the 
act  of  the  party  giving  possession,  and  entry  is  the  act  of  the  party 
receiving  it.  But,  thirdly,  whatever  may  be  the  case  ot  freehold 
tlie  doctrine  of  warranty  does  not  extend  to  copyhold,  and  die 
lessors  of  the  plaintiff  cannot  be  barred  by  estoppel.  In  Co.  Ut. 
58.  b.  and  4  Co.  22.  6.  a  copyholder  is  considered  as  a  mere  te- 
nant at  will  according  to  the  custom  of  the  manor ;  and  in  the 
latter  case  it  is  also  said,  that  the  descent  of  the  copyhold  in  fee 
shall  not  toll  the  entry  of  him  who  has  a  right  to  the  copyhold. 
And  in  d  Leon.  210.  it  was  held  that  if  there  be  a  copyholder  ia 
fee,  and  the  lord  admit  a  stranger  who  enters,  he  is  but  a  tenaot 
at  will,  and  not  a  disseisor,  because  he  came  in  by  the  assent  of 
the  lord.  Therefore  after  the  death  of  the  great  uncle  in  this 
case,  who  died  seised,  when  the  right  descended  to  the  eldest 
nephew,  the  uncle  of  the  present  claimants,  their  brother  was 
but  a  tenant  at  will,  and  not  a  disseisor,  because  he  came  ia 
under  the  act  of  the  lord.  If  then  the  brother  were  merely  a 
tenant  at  will,  his  estate  was  determined  by  the  conveyance  to 
the  defendants,  upon  whom  the  lessors  of  the  plaintiff  may 
enter.  In  Shaw  v.  Barber  (a)  it  is  held  that  if  a  tenant  at  will 
make  a  lease  for  years,  and  the  lessee  enter,  he  is  a  mere  dis* 
seisor,  and  a  release  or  confirmation  afterwards  of  the  tenant  at 
will  is  void,  because  the  privity  is  determined :  but  here  the 
brother  did  not  even  in  point  of  fact  attempt  to  confirm  the 
estate.  If  this  were  the  case  of  a  freehold  there  could  be  no 
collateral  warranty  to  bind  the  heir,  as  the  ancestor  had  no  estate 
of  inheritance  in  possession  at  the  time ;  by  the  ^\$t  sect. of  4  Ann. 
e.  16.  In  Moor  352,  it  is  laid  down  in  express  terms  that  if  there 
be  a  surrender  of  a  copyhold  with  warranty,  the  warranty  is  void. 
Then  if  an  express  warrapty  by  deed  be  void,  d  fortiori  shall  an 
implied  one,  where  it  is  tiot  by  deed ;  and  in  such  case  the 
heirs  cannot  consequently  be  estopped.  In  2  Mod.  32.  where  a 
son,  havmg  a  right  to  a  copyhold  estate  after  his  father's  death, 
entered  and  surrendered  in  his  father's  lifetime,  the  surrender 
was  held  void ;  and  it  passed  nothing.  Now  that  is  a  stronger 
case  than  the  present,  for  here  the  surrenderor  had  no  right  vested 

(a)Cro.£ftc«8SO. 

b 
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in  him  at  the  time  of  the  surrender.    I  Mod.  199.  S.  C.    If  the         17B9. 

doctrine  of  estoppels  could  be  applied  to  the  case  of  copyholds,        

it  would  have  been  a  decisive  answer  to  the  above  cases.  nffuinH 

Bower  for  the  defendants.    The  whole  argument  for  the       MoRts. 
lessors  of  the  plaintiflf  proceeds  on  a  mistake,  in  supposing  a 
similarity  between  warranty  and  estoppel.   The  cases  respecting 
warranty  may  be  admitted,  but  they  do  not  apply  to  this  case. 
For  the  question  here  is  not  whether  any  title  was  conveyed  to 
the  defendants,  but  whether  the  lessors  of  the.  plaintiff  are  not 
estopped  from  declaring  the  truth.    If  thb  had  been  a  freehold 
estate,  there  is  no  doubt  but  th£t  the  lessors  of  the  plaintiff 
would  have  been  estopped :  then  there  is  nothing  in  the  nature 
of  the  particular  estates  of  copyholds  to  prevent  the  doctrine  of 
estoppels  attaching  on  them.    Although  there  are  no  direct  au- 
thorities on  this  point,  yet  on  principle  this  cannot  be  distin- 
guished from  the  case  of  freeholds.    There  are  estoppels  m  pais 
as  well  as  by  deed  :   And  a  surrender,  though  no  record,  is  a 
solemn  act,  the  public  notoriety  of  which  before  all  the  tenants 
of  the  manor  is  equal  to  livery  at  Common  law ;  and  before  the 
Statute  of  Frauds  a  fee  might  have  passed  without  deed.    Whe* 
ther  the  surrender  is  made,  the  surrenderee  is  in  by  him  « ho 
made  the  surrender;  **  and  in  a  plaint  in  nature  of  a  writ  of  entry 
''  in  the  per"  shall  be  supposed  ^*  in  the  per"  by  liim  who  made 
'^  the  surrender."    4  Rep.  £?•  b.  The  surrenderee  is  so  much  in 
by  the  surrender  that  the  lord  cannot  vary  the  uses  of  the  sur- 
render ;  be  cannot  convey  a  different  estate  from  that  marked  ou( 
by  the  surrender.    Therefore  on  the  notoriety,of  the  thing,  and 
on  principle,  an  estoppel  in  the  case  of  a  copyhold  is  not  to  be 
distinguished  from  that  in  a  freehold  by  matter  in  pais» 

Cur.  (a)  adv.  vult. 

Lord  Kbnton,  Ch.  J.  now  delivered  the  opinion-of  the  Court. 

This  case  depends  on  the  short  question  whether  a  surrender 
of  a  copyhold  estate,  made  by  the  heir  apparent  in  the  lifetime 
of  his  ancestor,  shall  operate  so  as  to  prevent  the  heir  at  law 
of  the  surrenderor  recovering  the  possession.  But  in  stating 
this  question  we  must  not  omit  one  material  circumstance  that 
the  heir  at  law,  though  he  surrendered  in  the  lifetime  of  his 
sacestor,  survived  th^t  ancestor.  Generally  speaking,  in  point 
«f  reason  it  should  seem  that,  where  a  person  makes  a  convey 

(a)  Mr.  Justice  ffnUcr  was  absent. 
Vol.  Iir.  Bb  ance, 
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1789.        ancei  all  Ihose  wbo  derive  title  through  him  should  be  bound  by 
^  """"^        it.     If  this  had  been  a  freehold  estate  of  inheritance  instead  of  a 

[ifOOllTITLE 

agttinit  copyholdy  and  (he  heir  at  law,  before  the  estate  came  to  him,  had 
MoRsx.  confessed  a  judgment  which  had  been  properly  docketed,  and 
the  estate  had  afterwards  descended  on  him,  the  estate  would 
have  been  bound  by  it  in,  equity.  Then  it  seems  harsh  in  point 
of  reason  that  the  heir  at  law  should  derive  title  through  his 
ancestor  (o  an  estate,  which  the  ancestor  himself  could  not  have 
claimed.  But  this  difference  depends  upon  the  doctrine  of  . 
estoppels;  and  the  cases  which  are  to  be  found  on  this  subject 
are  not  easily  to  be  reconciled.  The  principal  passage  relative 
to  this  point  is  in  jiect.  446«  of  Liiileion^  cited  in  the  argument. 
''  If  there  be  father  and  son,  and  the  father  be  disseissed,  and  the 
'^  son  (living  his  father)  releaseth  by  his  deed  to  the  disseissor  all 

'  '^  the  right  which  he  hath  or  may  have  in  the  same  tenements 
''  without  clause  of  warranty,  6;c,  and  after  the  father  dieth,  ^c. 
**  the  son  may  lawfully  enter  upon  the  possession  of  the  disseisor, 
'^  for  that  he  had  no  right  in  the  land  in  his  father's  life,  but  the 
^*  right  descended  to  him  after  the  release  made  by  the  death  of 
bis  father,"  i^c.  And  in  comndtntiog  on  that  section  Lord 
Coke{a)  says,  **  If  there  be  a  warranty  annexed  to  the  release, 
^  then  the  son  sHall  be  barred.  For  albeit  the  release  cannot  bar 
^'  the  right  for  th^  cause  aforesaid,  yet  the  warranty  may  rebut, 
'^  and  bar  him  and  his  heirs  of  a  future  right  which  was  not  in 
^  him  at  that  time :  and  the  reason,  which  in  all  casea  is  to  be 
^'  sought  out,  wherefore  a  warranty^  being  a  covenant  real,  should 
*^  bar  a  future  right,  is  for  avoiding  circuity  of  acdon  (which  is 
**  not  favoured  in  law) ;  as  be  that  made  the  warranty  should  reco* 
**  ver  the  land  against  the  ter-tenant,  and  he  by  force  of  the  war* 
'^  ranty  to  have  as  much  in  value  against  the  same  person.  Yet 
**  there  is  a  diversity  between  a  warranty  and  a  feoffment;  for  if 
**  there  be  grandfather,  father,'^nd  sod,  and  the  father  disseiseth 
^'  the  grandfather  and  make  feoffment  in  fee,  the  grandfather 
''  dieth,  the  father  against  his  own  feoffment  shall  not  enter :  bat 

'  ^'  if  bedie>  bis  son  shall  enter.  And  so  note  a  diversity  between  a 
^'  release,  a  feoffment,  and  a  warranty :  a  release  in  that  case  is 
'^  void  ;  a  feoffment  is  good  against  the  feoffer,  but  not  against  his 
'^  heirs ;  a  wananty  is  good  both  against  himself  and  his  heirs." 
liOrdCofte  there  refers  to  somecases  in  theyear  books ;  oneof  which 
18  in  pointy  but  the  others  are  irrelevant.  Now  that  is  the  principal* 

ground 
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gfound  on  which  the  argument  for  the  lessors  of  the  plaintiff        1789. 
stands  on  t]iat  part  of  the  case.     But  in  answer  to  this  there  are 
many  cases  to  be  found  in  the  books,  from  whence  we  may  collect         affm$t 
that  the  Courts  of  Law  have  thought  that  a  conveyance  without        Mohsb. 
warranty  will  equally  operate  as  an  estoppel ;  and  that  where  the 
ancestor  is  estopped,  the  heir  shall  also  be  estopped.  Such  are  the 
cases  in  Sir  JV.  Jones  459.  and  6  Mod.  258.     In  the  former  it 
was  said  that  estoppels  in  fait  and  by  record  by  fine  or  recovery 
shall  bind  not  only  the  party  to  the  estoppel,  but  also  all  privies 
who  claim  under  him:  but  if  the  heir  do  not  claim  as  privy,  but 
by  his  own  purchase,  or  from  another  ancestor,  he  shall  not  be 
bound :  and  to  be  sUre  this  distinction  is  obvious  enough.    And 
in  the  latter  of  them  it  was  held  that  "  if  a  man  make  a  lease  by 
"  indenture  of  land,  which  is  not  his,  and  after  purchases  it,  that 
'*  lease  shall  bind  him  his  heirs  and  assigns;  and  an  estoppel,  that 
*'  affects  the  interest  of  land,  shall  lun  with  it  to  whoever  takes 
"  it."  The  same  case  is  also  reported  in  2  Ld,  Raym.  10 i8.  If 
then  it  had  not  been  for  the  authority  of  C(>.  Littleton^  we  should 
have  thought  ourselves  pressed  by  tlie  later  cases.      But  in  thi^ 
case  we  think  we  are  delivered  from  deciding  how  the  law  stands 
on  that  controverted  point ;  for,  whatever  may  be  the  case  with 
respect  to  freehold  estates,  this  question  arises  on  a  copyhold  es- 
tate.  And  we  have  met  with  a  case,  determined  by  a  great  authori- 
ty (a\  which  was  not  referred  to  in  the  argument,  and  which  is 
decisive  of  this  case.   In  Taylor  v.  Philips  ijb)  Lord  Uardwicke 
said, ''  In  order  to  pass  an  estate  by  surrender,  the  estate  must  pass 
''  into  the  hands  of  the  lord,  through  which  it  must  be  taken.    A 
"  fine  differs  from  the  case  of  a  surrender.;  for  that  will  be  good 
''  against  the  heir  by  estoppel,  although  it  passes  no  estate  at  all : 
hut  if  a  surrender  be  not  good,  there  uill  be  no  estoppel,  and  no 
**  estate  can  pass  into  the  hands  of  the  lord."    Now  that  is  a  di- 
rect authority  in  point ;  and  we  have  not  been  able  to  find  any 
other  case  respecting  copyholds,  which  comes  so  near  the  present 
case.    Therefore  on  the  authority  of  that  case  we  are  of  opinion 
that  the  lessors  of  the  plaintiff  are  entitled  to  recover. 

Postea  to  the  plaintiffs 

(<i)  Li.  Umdmdt€.  (&)  1  rcy.  f 50. 
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Haydon  and  another.  Executors  of  Haynes,  against 

J^lri^A^^^^^^^^^/r^    WlJ-SHERE. 

A  bond  given  T^EBT  on  bond  given  by  the  defendant  and  his  late  father 
^e  inarriage  of  ^^  deceased,  to  the  testator.     The  defendant  craved  oyer  of 

hwdaaghter  the  condition,  which  (after  reciting  a  marriage  settlement  in 
was  condition-     ,.,^  .  ,i.         .  t..  j.i_j 

cd  for  payment  '  1^%  on  an  intended  marriage  between  the  testator  and  the  ae« 

of  interest  of  a  feudant^s  sister,  on  which  the  defendant's  father  was  to  advance 
certain  snm  to  ,  .   ^       .       •  ^«         -n  •    j       i 

the  husband  or  to  the  testator  500/.  for  the  then  marriage  portion  of  his  daugb- 

!l**  ^*^r!f*^  ur    ter,  and  to  secure  the  further  sum  of  500/.   to  the  testator 

dunngtheobli-       /  %       r      %  -  ti#«  t-j* 

eor*s  life,  and     within  1(2  months  after  his  own  death  "  in  case  his  daughter,  or 

inSit^oi'tfic*  *'  *^"y  "^"^  ^^  ^^^  ^^^^  begotten  by  tlie  testator  should  happen  to 
principal  to  the  ''  survive  him,"  with  interest  id  the  mean  time  after  the  rate  of 
e^cStori'J.iS.  3'-  ^^^'  V^^  ^^^^^  was  that  the  defendant's  father  should  yearly 
in  a  limited  during  the  joint  lives  of  himself  and  any  of  the  t^sue  of  the  body 
oUigor'sd(»tb  ^^  ^^^  daughter  begotten  by  the  testator  pay  to  the  testator,  his 
ifanyqfthiU'  execlitors,  ^c.  17/.  lOs.  as  the  interest  of  the  500/.  and  also 
rinf^e ihaMbe  ^^^^  ^^®  heirs,  executors,  Sfc.  of  the  defendant's  father  should 
?**"*?  "***•*  within  12  months  next  after  his  decease  (any  of  the  issue  of  the 
were'chadrcn  hody  of  his  daughter,  begotten  by  the  testator,  being  living  at 
Mrh**'*irred*^  ^^^  ^™®  ^^  ^^^  decease)  pay  to  the  testator,  his  executors,  Sfc, 
before  the  obli-  the  sum  of  500/.  The  defendant  then  pleaded  payment  of  the 
IriiidliS^  •  i"^^''®*^  during  the  joint  lives  of  his  father  and  any  of  the  issue  of 
the  {p-andchil-  the  body  of  his  sister  begotten  by  the  testator :  and  averred  that 
deemed  t^  be  **"  ^^^^^^  ^*®^  '"  January  I? 88,  at  which  time  there  were  not 
tiMKof  the  living  any  of  the  issue  of  the  body  of  his  daughter  begotten  by 
rSl'Se.'SnB  the  testator. 

ofthecondi-  The  replication  stated  that  in  the  lifetime  of  the  defendant's 

wqueSy  the"    father,  in  September  1777,  W.  Haynes,  one  of  the  two  sons  of  the 

cStow*** '  *^*^   ^^^  ^f  ^''^  defendants  sister  begotten  by  the  testator,  intermarried 

titled  to^reco-    ^i'h  E.  Hudson,  and  during  the  lifetime  of  the'  defendant's 

IVn^L^        father,  in  November  1780,  had  issue  of  his  body  on  the  body 

of  Elizabeth  his  wife  begotten  on,e  son,  J.  W.  Haynes;  aod 

afterwards,  and  during  the  life  of  the  defendant's  father,  in  Jane 

1782,  had  other  issue  of  his  body  on  the  body  of  Elizabeth  his 

M'ife  begotten  another  son,  G.  Haynes;  which  two  sons  were 

both  living  at  the  time  of  the  death  of  the  defendant's  father, 

and  are  stijl  living ;  yet  that  the  defendant  had  not  paid  the  500/- 

within  12  months  after  his  father's  death. 

To  this  replication  there  was  a  general  demurrer  and  joinder. 

Russel 
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Russel,  in  support  of  the  demurrer,  conteitded  that  though         ]  789. 
the  word  "  issue''  has  a  technical  meaning,  as  applied  to  the         " 
limitations  of  real  properly,  yet  when  applied  to  personal  con-       ^^iaJJ'' 
tracts  it  ought  to  be  understood  in  its  ordinary  acceptation,  in     IVilsherc. 
%vhich  it  is  restrained  to  children  only.     And  in  this  particular 
case  that  meaning  is  marked  by  the  addition  of  the  words  **  of 
**  her  body  begotten  by  the  husband,''  which  necessarily  confine 
it  to  tlieir  children.    This  too  is  agreeable  to  the  general  object 
of  marriage  settlements,  when  the  parties  only  look  to  the  chil* 
dren  of  the  marriage,  and  do  not  mean  to  provide  for  grandrchiU 
dreN.    And  the  cases  of  Alexander  v.  Alexander,  ^f^ez.  640. 
and  Adams  v.  Adams,  Cotpp.  651.  were  cited  ;  in  which  it  was 
held  that  a  power  to  appoint  to  children  does  not  extend  tQ 
grandchildren. 

Wood,  contra,  was  stopped  by  the  Court. 
Lord  Ken  YON,  Ch.  J. — The  cases  cited  of  Alexander  v.  Alex* 
ander  and  Adams  v.  Adams  are  very  different  from  the  present. 
For  in  those  prior  to  the  marriages  the  parties  stipulated  for  a 
certain  provision  for  the  children  of  the  intended  marriage ;  but, 
as  the  law  does  not  allow  of  limitations  to  persons  beyond  the 
next  generations,  those  limitations  roust  of  necessity  be  confined 
to  the  children  of  the  marriage.  But  this  is  a  contract  of  a 
very  diflferent  nature:  a  provision  was' to  be  made  by  the  father 
of  the  intended  wife  (his  daughter),  and  he  engaged  to  pay  the  « 

interest  of  a  certain  sum  to  the  intended  husband  during  his  life, 
and  to  pay  a  farther  sum  to  the  husband  or  his  executors,  i^c, 
in  case  the  daughter  or  any  of  her  issue  should  be  living  at  the 
time  of  his  death.  This  sum  is  not  stipulated  to  be  paid  to  the 
immediate  progeny  of  the  marriage,  the  children,  but  it  is  to  be 
paid  to  the  father  or  his  executors,  in  case  any  of  the  issue  be 
living.  Then  the  question  is  whether  there  is  any  issue  of  this 
marriage :  the  word  **  issue"  is  genus  generalissimum ;  and  under 
the  statute  de  bonis  it  takes  in  thevmost  remote  degrees.  Thea 
it  was  said  that  in  case  of  personal  property  ''  issue"  is  to  be 
taken  in  its  more  ordinary  acceptation,  and  be  confined  to  . 
**  children"  only :  but  a  variety  of  cases  might  be  put  to  shew 
that  it  extends  to  the  most  remote  issue  even  in  the  case  of  per- 
sonalty. There  are  many  cases  where  an  interest  ia  held  too 
remote,  because  it  is  to  depend  on  an  indefinite  failure  of  issue; 
there  the  limitation  is  void,  because  it  includes  all  succeeding 
generations. 
Per  curiam,  Judgment  for  the  plaintiffs. 

Bb  S 
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1789. 
Trid^,        DuFFiELD  against  Scott  aud  Others,  Executors  of 

Jimes?6th.  BaLCHER. 

DccUrationon  TnvEBT  on  bond  given  by  Balcher  to  the  plaintiff.  The 
itwascondi.  -^-^  defendants  craved  oifer  of  the  condition  of  the  bond; 
tionedforpeiv  ^||]|.li  ^^g  for  the  performance  of  covenants  in  an  indenture  of 
tormanceofco-  .       _  •        i   •     -i*.       •  •  •       -i.      <■   •  ■ 

Venantoy  wiiich  separation  between  the  plaintiff  and  his  wife  of  the  one  part  and 

from  afimony     tained  a  covenant  by  the  testator  f  o  indemnify  the  plaintiff  against 

Si^'byhii     ■''  ^^^^^  whatsoever,  which  the  plaintiff's  wife  should,  during 

wife  after  their  the  separation,  contract,  and  also  against  payment  of  all  alimony 

that?efendiint   ^^  maintenance,  and  against  all  costs,  charges,  expences,  and 

had  performed   damages  whatsoever,  which  the  plaintiff  should  at  any  time 

Replication^  **  thereafter  pay,  sustain,  or  be  put  unto  by  his  wife  contracting 

that  a  judg-  any  such  debt  or  debts,  or  by  the  demand  of  any  such  alimony 
ment  was  reco-       •'.^  ^.'  "^^  .•" 

▼ered  against     ^^  maintenance,  or  for  or  by  reason,  or  in  respect,  of  any  other 

a****^?**^'^  cause,  matter,  or  thing  whatsoever,  which  might  be  borne,  paid, 

his  wife,  and  Af  or  sustained  by  the  plaintiff,  touching  or  concerning  his  wife  so 

^cwu^l^^h    '*^'''S  separate ;  and  thert  pleaded  a  general  performance. 

d^emdtnihad         The  plaintiff  in  his  replication  set  forth  the  following  breach: 

reraiidjiin."'"  That  during  the  separation,  and  after  the  death  of  Balcher,  to 

der.   The  de-    wit,  in  Michaelmas  term  ^  Geo.  S.  B.  R.  one  James  Cuthbert 

fOTtoe^c'^su^M  »°^plcaded  the  plaintiff  in  a  plea  of  trespass  on  the  case  for  the 

the  debt  paid     non-performance  of  certain  promises  before  that  time,  and  after 

the^overiantto  ^^^  indenture  of  separation,  and  during  the  continuance  of  such 

indemnify  is       separation,  supposed  to  be  made  by  the  plaintiff  to  the  said 

was  Dot'niMes-   JafMs  for  a  debt  which  the  plaintiffs  wife,  during  such  separa* 

M^  for  plain-    tion,  had  contracted  on  account  of  certain  goods  supposed  to  be 

lice  that  an  ac-  >old  by  Cuthbert  to  the  plaintiff,  and  delivered  to  the  plaintiffs 

men  ^  ^^'d  ^*^® »  *°^  *"^'*  proceedings  were  thereupon  had,  that  afterwards, 

if  ithad  been     to  wit,  in  the  same  term,  ^c.  the  said  James  by  the  considera* 

p^ntiffmiuf    ^^'^^  ^'^^  judgment  of  the  same  Court  recovered  against  the  plain- 

have  recovered  tiff  aa  well  the  sum  of  82/.  14s.  \Qd.  for  his  damages,  by  reason 

Sgs^r  the      ®^  ^^^  non-performance  of  the  said  promises,  as  also  23/.  1  hs,  2rf. 

defendant  has    which  were  adjudged  to  him  for  costs,  whereof  the  plaintifl*  was 

aoUce.  convicted,  as  by  the  record,  ^c.     And  the  plaintiff  averred  that 

he  by  reason  of  the  premises  was  afterwards,  to  wit,  on  the  Ut 

day  of  January  1 789,  at,  ^fc.  obliged  to  pay  and  did  pay  to  the 

said  James  the  sum  of  1^0/.  in  discharge  of  the  demands,  costs, 

and  charges  so  recovered  by  Cuthbert  of  the  plaintiff.    The 

plaiDtifl^ 
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*  plaintiff  also  averred  that  in  bis  defence  of  that  suit,  he  necessa-        1789* 

rilj  laid  out  the  sun  of  40/. :  of  all  which  premises  the  defendant        

afterwards,  and  after  the  -death  of  Batcher,  to  wit^  on,  ^c.  had     ^^^^ 
notice,  yet  the  defendants  have  not  indemnified  the  plaintiff  of        Scott. 
qnd  from  the  damages  and  costs  so  paid  by  him  as  aforesaid,  for  y^^  ^^^  ^  ;/. 
the  cause  aforesaid,  nor  for  his  said  expences,  which  he  was  so  ^  >    ^'^  ^.  .^^  ^^ 
put  to  as  aforesaid  in  that  behalf,  nor  have  repaid,  8^c. 

To  this  replication  there  was  a  general  demurrer  and 
joinder. 

Shepherd,  in  support  of  the  demurrer,  insisted  that  the  repli* 
cation  could  not  be  supported,  because  the  plaintiff  had  assigned 
a  breach  for  the  non-payment  of  a  gross  sum,  part  of  which 
the  defendants  were  not  bound  to  pay.  And  as  only  one  breach 
is  assigned,  which  is  entire,  if  the  replication  be  bad  in  part,  it  is 
bad  ill  the  whole.  The  breach  is  for  the  non-payment  of  one 
entire  sum,  composed  of  three  different  articles ;  the  debt  due 
to  Cuthbert,  the  costs,  and  the  expences.  Now  though  the 
plaintiff,  if  he  had  assigned  three  separate  breaches,  would  have 
been  entitled  to  recover,  if  either  of  them  were  well  founded, 
yet,  being  laid  as  one  entire  sum,  and  the  bond  of  indemnity  not 
necessarily  extending  to  the  costs  and  expences,  the  defendants 
are  entitled  to  judgment.  For,  in  order  to  entitle  himself  to  re- 
cover the  costs  and  expences  attending  the  recovery  of  Cuthbert*9 
demand,  the  plaintiff  should  have  shewn  that  he  had  given  notice 
to  the  defendants  of  that  demand ;  by  neglecting  to  do  which 
those  costs  and  expences  were  incurred.  Notice  is  necessary  in 
every  case  of  this  kind,  excepting  where  the  matter  of  which  the 
notice  is  to  be  given  is  wjihin  the  knowledge  of  all  the  parties. 
But  that  is  not  the  case  here ;  for  this  bond  is  to  indemnify  the' 
plaintiff  against  all  debts  which  his  wife  might  contract  in  future. 
If  notice  had  been  given  to  the  defendants,  the  costs  and  ex- 
pences would  not  have  been  incurred ;  the  plaintiff  therefore 
cannot  in  this  action  avail  himself  of  his  own  neglect.  [In  an- 
swei-  to  a  question  put  by  the  Court,  Whether,  if  the  plaintiff 
himself  had  no  ndtice  of  the  demand  till  the  action  was  com* 
nienced,  the  defendants  would  have  been  liable  to  pay  those 
costs  ? — it  was  admitted  that  they  would.] 

Lord  Ken  YON,  Ch.  J.  (stopping  Xiane,  contra.)-— There  is  no 
doubt  but  that  the  plaintiff  is  entitled  to  recover.  The  defend- 
ant's testator  has  undertaken  in  the  most  general  terms  to  indem- 
nify the  plaintiff  against  his  wife's  debts,  and  against  all  demands 
by  reason  of  any  cause,  matter  or  thing  whatsoever  concerning 

B  b  4  her. 
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178P.  ber.  Aod  if  it  had  been  inUDded  by  the  parties  that  the  obl^r 
~"*  should  have  notice  of  each  demand,  that  should  have  been  in- 
^ttuui  serted  as  a  condition  in  the  articles  of  separation,  as  is  frequently 
^oTt.  done.  There  are  many  old  cases  to  shew  that  a  party  who  cove- 
nants generally  to  do  a  particular  thing,  is  bound  at  all  events. 
Lord  Coke  says  if  J.  undertake  to  enfeoff  B,,  he  is  bound  to  pre* 
vail  on  B.  to  accept  livery  of  seisin.  So  if  ^.  covenant  that  B. 
shall  resign  his  living  at  a  particular  time,  the  covenant  is  for- 
feited, though  the  bishop  will  not  accept  the  resignation.  Now 
here  the  testator  undertook  to  indemnify  the  plaintiff  generally 
against  his  wife's  debts ;  and  an  action  was  commenced  by  Cuih' 
beri,  which,  for  any  thing  that  appears  (o  the  contrary,  was  the 
first  notice  which  the  plaintiff  had  of  that  demand ;  nor  does  it 
appear  on  the  record  but  that  these  costs  were  incurred  in  the 
first  stage  of  the  proceeding,  in  which  case  no  neglect  is  imput- 
able to  the  plaintiff.  There  is  also  another  ground  why  this  de^ 
murrer  cannot  be  supported.  For  it  is  admitted  that  the  de- 
fendants were  at  all  events  answerable  for  Cuthbert\  debt ;  and 
this  being  an  action  for  a  penalty,  the  demand  cannot  be  enforced 
without  taking  a  judgment  on  the  bond.  And  though  the  Court 
will  see  that  the  plaintiff  takes  out  execution  for  nothing  more 
than  the  plaintiff  is  really  entitled  to  recover,  that  is  no  objection 
to  the  action  itself.  But  on  the  other  ground  the  plaintiff  is  en* 
titled  to  the  costs  and  expences  attending  CtAhbert\  action,  a^ 
well  as  the  debt  itself. 

AsHHURST,  J. — If  the  defendants  meant  to  take  advantage 
of  the  want  of  notice,  they  should  have  taken  issue  on  that  part 
of  the  replication  which  stales  ''  of  all  which  premises  the 
«<  defendants  had  notice.'"  They  might  have  replied  that  they 
had  no  notice,  if  that  were  a  material  part  of  their  case.  Instead 
of  which  they  have  demurred  to  the  replication,  and  have 
thereby  mistaken  their  defence.  But  even  if  the  plaintiff  had 
given  notice  of  the  action  being  brought,  still  some  costs  musfr 
have  been  incurred,  which  the  plaintiff  would  have  been  entitled 
to  recover ;  therefore  at  all  events  he  is  entitled  to  judgment 
upon  the  demurrer. 

BuLLEB,  J. — This  case  has  been  argued  on  two  grounds; 
1st,  On  a  rule  of  pleading,  which  is  that  a. replication  (when  en- 
tire) which  is  bad  in  part,  is  so  in  the  whole ;  Sdly,  That  it  is  not 
alleged  that  the  defendants  had  notice  of  Cuikbert\  demand.  As 
to  the  first :  though  there  is  such  a  rule  in  law,  it  is  misapplied 
^p  this  case.    The  common  case  in  the  books,  to  which  the  rule 

applieSi 
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applies,  IB  where  two  persons  join  in  a  justification  in  trespassi 
and  there  if  the  plea  be  bad  for  one,  it  is  also  bad  for  both. 
But  the  rule  cannot  apply  to  any  case  where  the  objection  is 
merely  on  account  of  surplusage.  This  replication  states  matter 
sufficient  to  entitle  the  plaintiff  to  maintain  an  action  on  the  bond  i 
and  even  though  it  had  stated  something  afterwards  which  was 
inaccurate,  ^et  that  would  not  have  vitiated  the  whole.  With 
respect  to  the  second  point ;  it  is  said  that  the  plaintiff  has  de- 
manded three  things  by  his  replication.  Now  if  he  is  entitled  to 
one  of  these,  he  must  have  judgment.  He  is  undoubtedly  en- 
titled to  recover  the  amount  of  Cuihbert^s  debt ;  and  the  ques- 
tion is,  whether  he  is  not  also  entitled  to  the  costs  and  expences* 
As  to  that,  I  believe  there  are  cases  which  say  that,  to  entitle  a 
person  to  recover  on  a  bond  of  indemnity,  he  must  shew  that  he 
was  compelled  by  law  to  pay  the  debt.  They  go  a  great  way  to 
prove  that  the  plaintiff  in  this  case  is  entitled  to  recover  the  costs 
and  expences.  The  purpose  of  giving  notice  is  not  in  order  to 
give  a  ground  of  action ;  but  if  a  demand  be  made  which  the 
person  indemnifying  is  bound  to  pay,  and  notice  be  given  to  him, 
and  he  refuse  to  defend  the  action,  in  consequence  of  which  the 
person  to  be  indemnified  is  obliged  to  pay  the  demand,  that 
i^  equivalent  to  a  judgment,  and  estops  the  other  party  from  say- 
ing that  the  defendant  in  the  first  action  was  not  bound  to  pay 
toe  money. 

Gfiose,  J. — agreed  in  this  latter  reason;  and  said  he  recol- 
lected many  similar  cases,  in  which  no  notice  was  alleged  that 
the  action  was  commenced.^  Judgment  for  the  plaintiffi 


1789. 


Hyde  against  Hill. 

COVENANT  for  77/.  10s.  due  to  the  plaintiff  as  assignee 
of  Sandi/Sf  for  two  years  and  a  half  of  rent,  on  25th  De^ 
ctmber  1788,  under  an  indenture  of  lease  dated  22d  February 
1783,  made  by  Sandys  to  the  defendant  of  two-  houses  and  a 
piece  of  ground  for  6l  years  at  the  yearly  rent  of  31/.  The  de- 
fendant plead  riens  in  arrere,  and  a  set-off  for  money  paid, 
and  on  an  account  stated ;  and  he  also  paid  55l.  into  court. 
Issues  were  taken  on  the  two  pleas :  and  at  the  trial  before  Lord 
Kenyan,  Ch.  J.  at  the  QuHdhall  Sittings  after  Easter  1789)  a  ver« 
diet  was  tal^en  for  the  plaintiff,  subject  to  the  opinion  of  the 

Court 
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Under  a  cove- 
nant io  a  bnil<l- 
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tenant  to  pay 
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tional land-tax 
occasioned  by 
the  unprove^ 
ment  of  th» 
estate. 
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1789*  Court  on  a  case ;  wbkh  stated  (besides  the  necessary  and  formal 
V —  pttrts)  a  covenant  in  the  lease,  bj  which  the  defendant  coTenanted 
^^fftfff  with  Sandytf  his  heirs  and  assigns,  to  pay^  bear,  and  discharge, 
HiLu  all  and  all  manner  of  rates,  payments,  assessments,  and  imposi* 
tions,  both  ordinary  and  extraordinary,  whatsoever,  which  during 
the  terito,  should  be  rated,  taxed,  charged,  assessed,  or  imposed,  or 
arise  or  become  payable  out  of,  for,  or  in  respect  of,  the  demised 
premises  {the  Umdrtax  onlyexcepie4) ;  and  also  a  covenant  oo  the 
part  of  the  defendant  to  lay  oat  400/.  within  the  four  first  years 
in  building  four  dwelling-houses  on  the  piece  of  ground.  The 
case  then  stated  that  the  defendant  accordingly  built  those  four 
houses  :  that  at  the  time  of  granting  the  lease,  and  until  the  four 
bouses  were  built,  the  sum  of  3L  Ss.  was  annually  assessed 
upon  the  demised  premises  for  the  Iand*tox ;  and  that  since  that 
time  the  same  assessment  of  3/.  8«.  has  been  annually  made  upon 
^the  two  old  houses,  and  the  sum  of  5L  ISs.  has  been  annually 
assessed  on  the  four  new  houses,  for  the  land-tax,  by  a  separate 
assessment;  which  sums  were  so  assessed  by  a  pound-rate  of  4s. 
in  the  pound,  computed  on  a  sum  not  exceeding  the  actual  an- 
nual value  of  the  premises;  and  separate  receipts  were  given  by 
the  collectors  for  the  respective  assessments.  The  defendant  has 
paid  8/.  lOf.  for  two  years  and  a  half  due  25th  December  1788, 
of  the  annual  assessment  of  >S/.  Ss.  and  also  14/.  for  the  same 
time  of  the  other  annual  assessment  of  61.  125.  on  the  four  new 
houses. 

The  question  is,  Whether  the  defendant  is  to  be  allowed  the 
14/.  beifig  tlie  increase  of  land-tax  of  the  improved  rent  f  If  be 
IS,  the  postea  is  to  be  delivered  to  him  ;  if  not,  a  verdict  is  to  be 
entered  for  the  plaintiff  for  14/. 

Holroyd  was  to  have  argued  for  the  plaintiff;  but  the  Court 
desired  to  hear  the  other  side  first. 

Gibbsj  for  the  defendant,  submitted  that  the  exception  in  the 
lessee's  covenant  amounted  to'an  agreement  between  the  landlord 
and  tenant  that  the  tenant  should  not  pay  any  part  of  the  land- 
tax,  and  that  consequently  the  whole  of  it  must  fall  on  the 
landlord.  When  the  parties  entered  into  the  agreement  for  this 
lease,  it  was  stipulated  that  the  tenant  should  pay  certain  taxes ; 
for  the  payment  of  all  which  he  expressly  subjected  himself  by  a 
covenant ;  but  in  that  covenant  there  is  an  exception  of  the  land« 
tax.  It  cannot  be  contended  that  the  circumstance  of  this  being 
a  building  lease  will  vary  the  case  in  favour  of  the  landlord,  be. 
^ause  only  the  tenant  will  be  benefited  for  a  certain  time  by  the 

additional 
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additional  buildwgs;  for  that,  on  the  contrary,  furnishes  an        1789. 

argument  in  favour  of  the  tenant,  because  it  shews  that  the  par-        

ties  had  in  contemplation  the  improvement  of  the  estate  and  the  mgiSut 
consequent  addition  to  the  land-ux,  and  yet  in  their  agreement  HU'L. 
the  tenant  only  covenanted  to  pay  all  the  other  Uses,  but  the 
land-tax ;  leaving  that  tax,  however  it  might  be  increased  by  the 
alteration  of  the  estate,  to  be  paid  by  the  landlord.  But  even 
supposing  that  this  exception  in  the  covenant  did  not  amount  to 
an  agreement  on  the  part  of  the  landlord  to  pay  the  land-tax, 
then  it  falls  within  the  general  rule  that  the  land*taz  must  be 
wholly  paid  by  the  landlord,  the  land-tax  act  giving  the  tenant  a 
power  to  deduct  it  out  of  the  rent. 

Lord  Ken  YON,  Ch.  J. — In  whatever  light  this  question  is 
considered,  it  is  extremely  clear.  The  covenant  referred  to  in 
the  lease,  and  which  is  the  only  thing  that  affords  the  semblance 
of  an  ai^ument,  is  a  covenant  by  the  tenant,  in  which  he  stipu« 
lated  to  pay  all  the  taxes>  except  the  land-tax,  that  is,  the  land^ 
tax  which  by  lam  the  landlord  was  then  liable  to  pay.  Then  in  or- 
der to  see  what  that  is,  recourse  nlust  be  had  to  the  land-tax  act, 
which  directs  (a)  the  tenant  to  pay  the  land-tax  in  the  first 
instance,  and  to  deduct  out  of  the  rent  so  much  of  the  rate  as  in 
respect  of  the  said  rent  the  landlord  should  and  ought  to  pay 
and  bear ;  and  the  landlords,  both  mediate  and  immediate,  ac* 
cording  to  their  respective  interests,  are  required  to  allow  such 
deductions.  Then  the  Legislature  did  not  mean  that  the  whole 
of  the  land  tax  in  respect  of  all  the  rent  should  be  borae  by  the 
original  landlord,  but  each  was  to  make  that  allowance  in  pro«  ^ 
portion  to  the  rent  which  came  to  hini.  On  the  words  of  the 
statute,*  therefore,  it  is  impossible  to  form  a  doubt*  And  thb 
question  does  not  now  arise  for  the  first  time ;  for  in  Yaa^  v. 
Leman  (6)  this  precise  question  was  determined. 

BuLLER,  J. — There  was  also  anothercase  in  this  Court  in  the 
year  1765 ;  where  A.  having  sranted  a  building  lease  to  B.  at  the 
yearly  rent  of  7/*  which  estate  B*  improved  and  afterwards  un- 
derlet for  54/.  per  aimum,  was  held  only  liable  to  pay  th^  land* 
tax  in  proportion  to  the  old  rent  (c). 

Postea  to  the  plaintiff. 

(a)  seCcibS.  tf.f.  f.17.4'35.    N.  B.    These  daoses  are  added  in  all  tlie 
Itad-tax  acts^lmt  arc  differently  nombered  in  the  ^Sfjfsns^jKU, 
(6)  1  mu.  %1.    %  Sir.  1191. 
(c)  BiM|AMforv.Lef,£.Stf.6c».3. Alt    S.P» 

Thf 
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The  King  against  The  iDhabitants  of  Hamstali^ 

^"""f??'  RiDWARE. 

June  27  tb. 

ofVparish*^'    T^HE  pauper,  Ann  Cradock,  being  settled  at  Rudgley^  wat 

prentice  as-  X  bound  by  indenture  by  the  parish  officers  of  Rudelet/.  as  a 
sentedtoby  ..  .  o  i.  in    .         r    .  i  ■ 

the  twojitttices  ptirisn  apprentice,  to  Susannah  Cotton  of  the  same  place ;  wbo 

vwTllL'dno  "*W*^^*^  ^^^  ^y  ^^®^  *®  *•  Walker  oi  Hamstall  Ridnare,  with 
settlement  is  whom  she  resided  there  under  the  indenture  for  more  than  40 
gained  by serv-  jjyg^  ^qJ  jJh  ^j^^  ^y^^  ^f  |,jg  JeatJi^   when  she  was  removed  by 

[8  T.  R.  454.    order  of  two  justices  from  Hamstall  Ridware  to  Rudgky.  •  The 

s  M.  &  S.601.]  indenture  was  separately  assented  to  by  two  justices  of  the  peace 

<f^^  ,^^^  ^  /f^-     ^y  vignxng  the  same ;  but  the  two  justices  did  not  assent  to  or  sign 

,  ^  ^     /'-  the  same  at  the  same  time,  or  in  the  presence  of  each  other. 

'     ^    '    '  ■''/  -'  The  Court  of  Sessions  tiVSt  afford  quashed  the  order,  by  which  the 

pauper  was  removed  to  Rudgley, 

Bearcrofi  and  Seyer,  in  support  of  the  order  of  Sessions,  ad- 
initted  that  wherever  the  magistrates  are  to  exercise  a  judgment 
upon  the  subject  it  is  necessary  that  they  should  meet,  in  order 
that  their  act  may  be  the  result  of  their  joint  opinion;  as  in 
making  orders  of  removal  (a),  orders  of  filiation  (b),  and  ap- 
pointment of  overseers  (c) ;  but  contended  that  where  the  justices 
act  only  ministerially,  as  in  the  instance  of  allowing  a  poor 
rate  (d),  they  may  act  separately;  and.  that  the  assent  of  the 
justices  in  the  present  case  fell  within  the  latter  description. 
The  words  of  the  first  section  in  the  48  El,  c.  2.,  by  which  the 
parish  officers  by  and  with  the  consent  of  two  justices  are  directed 
to  raise  competent  sums  for  the  releif  of  the  poor,  are  nearly 
similar  to  those  in  the  fifth  section  of  that  act,  on  which  this 
question  arises.     For  the  words  in  this  clause  are  **  that  it  shall 
**  be  lawful  for  the  churchwardens  and  overseers  by  the  assent  of 
''  two  justices  to  bind  such  children  to  be  apprentices,"  4r<?.    And 
as  under  the  first  clause  the  Court  said,  in  R.  v.  The  Justicesif 
Dorchester  (e),    '^  The  two  justices  are  necessary  to  sign  the 
rate  only  by  way  of  form;'*  so  under  the  fifth  clause  they  are  not 
to  exercise  any  discretion ;  it  being  left  to  the  parish  officers  to 
judge  of  the  propriety  of  binding  out  the  apprentices.    If  indeed 

(a)  R.  V.  Wykes  tmd  Othen,  Jndr.  S98,  S  Str.  1098.  R.  v.  JtUuihUmts  qf  Cok, 
St.  Aldwm's,  Bwr.  8.  C.  136. 

(b)  R.  V.  Witt,  6  Mod.  180.    BUUngs  v.  Prmn  and  Anoihtr,  t  Bh  R^.  lOir. 

(c)  R.  V.  Fon$t  md  Others,  AwU  38. 

(d)  R.  V.  The  Justkss  pfDmhMsier,  i  Str.  393. 

there 
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there  be  any  diflfereDce  between  the  penning  of  the  two  sections,         1789* 

it  is  rather  in  favour  of  the  construction  now  contended  for  in 

this  instance,  namely,  that  the  justices  may  assent  to  the  indent-        n^irintt 

ure  separately ;  for,  as  was  said  in  Billings  v.  Prinn  (a),  "  Assent    '^^^^^' 

*^  may  be  by  individuals,  consent  by  the  body."    And  great  in-     Hambtall 

conveniences  will  ensde  from  determining  this  indenture  to  be     JtinwARB. 

void  ;*  because  it  will  invalidate  many  indentures  in  different 

parts  of  the  kingdom  that  are  now  supposed  to  be  binding ;  for, 

owing  to  the  inconvenience  of  procuring  a  meeting  of  justices  in 

many  places,  it  has  been  found  necessary  to  sign  them  separately. 

Leicester  and  Swinnerton,  contra,  were  stopped  by  the  Court. 

Lord  Kenyon,  Ch.  J.-— Perhaps  the  rule,  requiring  the  con- 
currence of  two  magistrates  at  the  same  time,  may  be  sometimes 
attended  with  inconvenience.  But  the  rule  has  been  long  settled 
to  be  that  the  concurrence  of  justices  together  is  not  necessary 
where  the  act  to  be  done  is  merely  ministerial;  but  they  roust  con- 
fer together  and  form  a  joint  opinion,  where  the  act  is  of  a  ju^ 
dicial  nature.  It  has  been  held  (whether  rightly  so  or  not  we 
are  not  now  to  inquire)  that  the  allowance  of  a  poor  rate  is  an 
act  merely  mimsterial;  and,  that  being  once  established,  the  v 

consequence  results  that  the  two  magistrates  need  not  meet  when 
they  allow  the  rate.  The  words  indeed  of  the  section  on  which 
this  question  arises  are  nearly  similar  to  those  used  in  the  first, 
under  which  the  poor  rate  is  to  be  allowed :  but  when  the  na- 
ture of  this  case  is  considered,  it  appears  to  be  one  of  the  most 
serious  subjects  that  fail  within  the  decisions  of  the  justices. 
For  they  are  empowered  by  this<act  of  parliament  to  take  children 
out  of  the  arms  of  their  parents,  and  to  bind  them  outas  ap-' 
prentices  till  they  are  21  years  of  age.  The  law  has  made  then 
tlie  guardians  for  those  children,  who  have  no  others  to  take 
care  of  them.  And  who  ought  to  judge  of  the  fitness  of  the 
persons,  to  whom  the  poor  children  are  thus  to  be  apprenticed  i 
Not  the  overseers — they  are  frequently  obscure  people,  and  per* 
haps  in  managing  the  business  of  the  parish  are  not  always  at- 
tentive to  the  feelings  of  parents.  But  the  legislature  intended 
that  the  magistrates  should  have  a  check  and  control  over  the 
parish  ofiicers  in  this  instance ;  and  in  my  mind  they  are  called 
upon  to  examine  with  the  roost  minute  and  anxious  attention  the 
situations  of  the  masters,  to  whom  the  apprentices  are  to  be 
bound,  and  to  exercise  their  judgment  solemnly  and  soberly  be- 

(«)  f  BL  ftep.  1017. 

fore 
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fore  they  allow  or  disallow  the  act  of  the  parish  officers;  for 
which  purpose  it  is  necessary  that  they  should  confer  together. 

AsHHURSTy  J. — The  act  of  the  justices  in  this  case  is  in  its  na- 
ture an  act  of  judgment.  They  are  the  guardians  of  the  morals 
of  the  people^  andought  to  take  care  that  the  apprentices  are  not 
placed  with  masters  who  may  corrupt  their  morals.  The 
justices  therefore  should  iuqoire  particularly  whether  or  not 
they  ought  to  allow  the  binding  by- the  parish  officers;  and  I 
think  they  would  be  guilty  of  a  breach  of  duty,  if  they  implicitly 
gave  their  assent  without  examining  into  the  circumstances  of 
the  case. 

BuLLER,  J. — It  is  not  easily  to  be  reconciled  with  any  prin- 
ciple of  common  sense  to  say  that  an  act,  which  is  merely  mini- 
sterial,  must  be  done  with  the  consent  of  trvo  justice^.  And  1  much 
doubt  whether  the  persons  who  brought  in  the  act  (43  EL  c.  2.)r 
requiring  the  consent  of  two  magistrates  to  the  allowance  of  a 
poor  rate,  intended  that  the  act  of  allowing  it  should  be  only 
ministerial;  for  it  seems  absurd  to  require  the  assent  of  two 
justices,  and  yet  not  give  them  the  power  of  withholding  it, 
if  they  see  occasion.  But  the  legislature  has  not  given  them 
any  authority  to  exercise  their  judgment  upon  that  subject;  and 
therefore  this  Court  has  said,  on  the  construction  of  that  statute, 
that  their  allowance  of  the  rate  is  merely  ministerial.  But  the 
act  of  assenting  to  the  binding  of  parish  apprentices  is  purely 
judicial;  for,  on  appeal,  the  justices  at  the  ses'sions  are  not  ouly 
to  consider  the  propriety  of  binding  out  the  apprentice,  but  also 
whether  the  master  be  bound  to  take  him. 

Geose,  J. — This  act  is  peculiarly  of  a  judicial  nature; 
for  the  magistrates  are  appointed  the  guardians  of  those  who 
have  no  other  guardians.  They  should  therefore  exercise  their 
judgment  in  this  case  with  great  deliberation. 

Order  of  Sessions  quashed. 


Satvrdaiff 
Jimesrth. 


The  King  against  The  Inhabitants  of  Allendale. 

If  a  servant  be    TOHN  Dfisdak  and  his  wife  iwere  removed  by  an  order  of 
muQarriedat      t/   ^..^  •  ^♦i^^  r. r lj^..^    ah^jm^i^  l.-l  •     .i. 


the  time  when 
he  is  hired  for 
a^ear,  he 
gains  a  settle- 
ment by  a 


two  justices  from  Lambky  to  Jlkndale,  both  in  the  county 
of  Northumberland;  add  the  Sessions  on  oppeal  confirmed  that 
order;  subject  to  the  opinion  of  this  Court  on  the  following 
case: 


year's  service. 

tho*  he  nmrjf  Wwe  the  senke  cvmmeneet. 


k 


.     IN  THE  Twenty-ninth  Year  of  GEORGE  III.  S8S 

la  February  17S6  the  paaper,  John  DrisdaU,  being  then  an        1789. 
unmarried  man.  not  having  child  or  children,  was  faired  for  a         ' 
year  to  serve  Thomas  Benson  at  Allendale  from  May-^day  1786        <^aiiw< 
to  Mat/'day  17B7  as  a  hind.     It  is  the  custom  in  that  country     The  Inhabi- 
to  hire  married  men,  as  hinds,  because  their  wives  are  bound  to    Allemoalc. 
perform  certain  services  for  the  master  in  the  time  of  harvest ;  and 
when  the  wife  of  a  hind  dies,  he  must  hire  a  female  servant  to 
perform  such  services.     It  was  in  the  contemplation  of  both 
the  master  and  the  servant,  and  perfectly  understood  by  them,  at 
the  time  of  hiring,  that  the  pauper  would  marry  before  he  en- 
tered upon  his  service.     After  such  hiring  and  before  the  com* 
raencement  of  the  service  he  married  his  wife,  the  other  pauper, 
and  entered  upon  his  service  a  married  man,  and  served  out  the 
whole  year  a  married  man  at  Allendale, 

Chambre,  in  support  of  the  order  of  Sessions,  was  stopped 
by  the  Court. 

Erskine,  contra.  The  pauper  must  be  considered  as  a  married 
man  within  the  restriction  of  the  statute  SJV.Sf  M.  e^ll.  s.7,; 
which  enacts  that  "  if  any  unmarried  person,  not  having  child 
"  or  children,  shall  be  hired  into  any  parish  for  one  year,  such 
'^  service  shall  be  deemed  a  good  settlement  therein  ;**  for  the  Le- 
gislature meant  to  restrain  those  persons,  who  teere  married  at  the 
time  of  entering  into  the  service,  from  bringing  a  charge  upon  the 
parish.  Otherwise,  according  to  the  strict  letter  of  the  act,  if 
a  person  were  hired  to  serve  at  any  distant  period,  and  before 
the  service  commenced  he  married  and  had  a  large  family,  he 
would  be  entitled  to  a  settlement  by  such  hiring  and  service. 
But,  in  construing  this  act  of  parliament,  the  Court  has  looked 
to  the  ipiritj  and  not  to  the  letter,  of  it.  For  in  R.  v.  Bank 
Newton  (a),  the  Court  held  that  a  person,  who  was  married  at 
the  time  of  the  hiring,  but  whose  wife  died  before  he  entered 
into  the  service,  gained  a  settlement  by  hiring  and  service. 
And  though  in  that  case  the  pauper  was  hired  by  an  agent  for 
the  principal,  who  did  not  confirm  the  contract  till  after  the 
death  of  the  wife,  yet  when  he  did  ratify  the  act  of  his  agent, 
it  had  reference  to  the  time  when  the  origmal  contract  was  made. 
The  time  therefore  when  the  service  commences  (not  the  time  of 
the  hiring)  is  the  criterion  by  which  the  Court  is  guided  in  deter- 
mining whether  or  not  the  case  comes  within  the  statute. 

Lord  Ken  YON,  Ch.  J. — ^The  principle,  on  which  this  question 
must  be  decided;  has  been  long  settled.    So  long  ago  as  the  1st 

(«)fiiffr.SiC.455. 

Anne, 
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Anne,  io  a  case  between  the  parishes  of  Farringdon  and  Witty  {c)t 
it  was  held  that  the  pauper,  who  was  unmarried  at  the  time 
when  he  entered  into  his  contract  of  service,  though  he  mar- 
ried during  his  year,  should  not  for  that  reason  be  prevented 
from  gaining  a  settlement  in  the  parish  where  he  performed  the 
service.  And  in  deciding  that  case  the  Court  went  on  the  words 
of  the  statute  SW.i^M.c.lV.  which  enacts  that  if  any  unmar- 
tied  person f  not  having  child  or  children,  shall  be  lawfully  hired, 
such  service  shall  be  deemed  a  good  settlement,  iic  Therefore 
on  the  words  of  this  atatute  the  pauper  io  the  present  case  gained 
a  settlement  by  hiring  and  service  at  Allendale ;  for  though  he 
married  before  the  service  commenced,  yet  he  was  unmarried 
when  he' entered  into  his  contract :  and  whether  he  married  ibe 
day  before  the  service  commenced  or  six  months  afterwards,  it 
makes  no  difference.  The  case  of  22.  v*  Bank  Newton,  which  was 
alluded  to  in  the  argument,  also  settles  the  principle  on  wbicb 
we  decide  this  case.  It  has  been  argued  now  as  if  the  Court  iu 
that  case  had  proceeded  on  the  idea  that  the  pauper  was  hired  or 
the  16th  February;  but  the  Court  expressly  took  it  as  the 
foundation  of  their  decision  that  he  was  not  hired  till  the  24th, 
when  he  had  ceased  to  be  a  married  roan.  The  Court  therefore 
in  that,  as  well  as  in  the  former  instance,  seemed  to  think  that 
the  time  to  be  attended  to  was  the  time  when  the  contract  ros 
made:  and  that  has  ever  since  been  considered  as  the  rule. 

BuLLBR,  J. — Neither  the  custom  of  the  country  nor  the 
agreement  between  the  parties  went  to  compel  this  pauper  to 
marry  before  he  entered  upon  his  service,  he  was  at  liberty  to 
do  so  or  not  as  he  pleased.  The  custom  of  the  country  only 
amounts  to  this,  that  part  of  the  service  is  to  be  performed  by  a 
female :  it  is  therefore  indifferent  to  the  master  whether  the  ser- 
vant be  married  or  not,  because,  if  he  be  single,  he  must  hire  some 
female  to  perform  those  services.  As  to  the  case  put  at  tbe  bar 
of  a  contract  at  an  unreasonable  distance  of  time  before  tbe  ser- 
vice is  to  commence,  that  would  be  strong  evidence  of  fraud. 
So  if  this  pauper  had  been  under  an  agreement  to  marry,  and  tbe 
master  had  told  him  that  he  should  not  marry  for  a  month  in 
order  to  evade  the  statute,  that  also  might  be  considered  as  frapd* 
ulent.    But  there  is  no  pretence  to  say  that  there  is  any  fraud  in 

this  case. 

Both  orders  affirmed. 


(«)  MfcBn. 
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1789. 
The  King  against  The  Inhabitants  of  Stannington.       — ^ 

IN  March  1787,  the  pauper  JVilliam  Bakh,  being  then  an  un-  "^"^  ^^ 
married  man,  not  having  a  child  or  children,  was  hired  for  S.  P. 
a  year  to  serve  James  Johnson,  at  Stannington,  from  May^day 
1787  to  Mayday  1788 ;  and  he  accordinglj'  entered  upon  that 
service  at  Stannington,  and  served  his  master  there  one  whole  year. 
The  pauper  between  the  time  of  his  being  hired  and  the  com« 
niencement  of  the  service  married  Tabitha  the  other  panper,  and 
entered  upon  his  service  a  married  man.  The  Sessions,  being  of 
opinion  that  the  pauper  fVilliam  Balch  by  such  hiring  and  service 
gained  a  settlement  in  Stannington,  confirmed  the  order  of  re- 
moval, by  which  he  and  his  wife  were  removed  from  Lomick  to 
Stannington. 

This  case  stood  next  in  the  paper  to  the  preceeding  one :  but, 
in  consequence  of  that  determination,  this  was  given  up  without 
argument,  and  Both  orders  were  affirmed. 


The  King  i^iiiit^<T.  Carlyon,  Clerk,  and  Another,     f^^^ 

UPON  an  appeal  to  the  Quarter  Sessions  of  the  county  of  Fish  are 
CornaalL  against  a  rate  for  the  relief  of  the  poor,  they  con-  <>^bl«  ^  ^ 
firmed  the  rate,  subject  to  the  opmion  of  the  Court,  on  a  case,  die  proprieton 
sUting  that  the  appellants  were  the  proprietors  of  the  tythe-sheaf  ^^'"^u/'^ 
of  the  parish  of  PatU,  and  also  of  one  tenth  of  all  fish  taken  or  be  rated  to  the 
caught,  and  brought  on  shore  within  the  parish ;  and  that  they  and  ^^^^^ 
their  tenants  were  rated  as  follows : 

The  Reverend  Thomas  Cf^lyon  and  Mrs.  f^eale  the  ^  v      -.     • 

rectorial  tithe  of  pilchards        -        -        -        -        0  19    10|      '  ^ ' 

Edward  Paddy  (who  was  a  tenant  to  the  appel- 
lants) for  the  tithe  of  the  hook  fish,  and  all  other  fish, 
eicept  pilchards  and  herrings,  in  the  village  ofNewlynf 
which  lies  in  the  parish  of  Pan/        -.        -        -         0    5     ^i 

Benjamin  Harry,  Richard  Wright,  and  Co.  who 
were  also  tenants  of  the  appellants  for  the  tithe  of  hook 
fish,  and  all  other  fish  (except  pilchards  and  herrings) 
in  Moushole,  also  within  the  said  parish      -      -       0    2     4 

John  Glasson  (who  was  also  tenant  to  the  appel- 
lants) for  the  tithe  of  sheaf       ....         0    5    10 

Vol.  III.  C  c  The 
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1789*  The  onl;  question  made  was  concerning  the  rateability  of  fish  ; 

and  this  property  having  been  always  rated  in  the  parish  of  Paul, 
and  being  a  property  yielding  a  certain  annual  profit^  the  Sessiona 
CARLYOif.     >||>ere  of  opinion  that  it  was  rateable,  and  confirmed  the  rate. 

Bearcroft  and  Cibbs,  against  the  order  of  Sessions.  The 
parties  ought  only  to  be  rated  in  respect  of  permanent  and  visible 
property,  within  the  parish.  And  as  the  other  nine  parts  of  the 
fiafa  are  not  rateable,  since  the  fishermen  cannot  be  rated  for 
their  labour,  the  tenth  part,  which  is  paid  as  tithe,  ought  to  be 
equally  exempt. 

Erskine,  Jekyll,  and  Easlf  contra,  were  stopped  by  the  Court. 

Lord  Kenyon,  Ch.  J. — ^This  question  is  decided  by  the  ex- 
press  terms  of  the  act  of  parliament  (a) ;  which,  after  mention- 
ing parsons  and  vicars,  in  the  number  of  the  persons  who  are  to 
contribute  to  the  relief  of  the  poor,  enumerates,  (among  other 
things)  tithes  impropriate^  and  propriations  of  tithes,  in  respect 
of  which  the  rate  is  to  be  made.  And  indeed  the  spirit  of  the 
law  coincides  with  the  words  of  this  statute.  For  the  Legisla- 
ture intended  that,  when  rates  are  made  for  the  relief  of  the 
poor^  every  person  should  contribute  according  to  the  benefit 
which  he  receives  within  the  parish.  Here  the  parties  receive 
a  certam  benefit  arising  frpm  the  tithe  of  fish  in  this  parish,  and 
**  run  no  risk  whatever.  Then  it  is  said  that  only  property  which 
is  visible  should  be  rated :  but  I  think  that  is  carrying  the  rule  of 
exemption  too  far ;  for  oblations  and  other  offerings  which  con- 
stitute the  rectorial  or  vicarial  dues  are  rateable. 

BuLLBR,  J. — Supposing  the  fishermen  are  not  rateable  for  the 
fish  caught,  the  case  of  Rowls  v.  Cells  (6)  governs  this.  For 
though  the  owner  of  the  lead  mines  is  not  liable  to  be  rated  for 
them,  yet  his  lessee,  who  runs  no  risk,  is  rateable  in  respect  of 
the  profits  arising  from  lot  and  cope.  So  here  the  persons  en- 
titled to  the  tithe  of  fish  run  no  risk,  and  their  profit  is  certain : 
therefore,  for  that  certain  profit  1  think  they  are  liable  to  con- 
tribute to  the  poor  rates. 

Order  of  Sessions  confirmed  (c). 

(a)  43  EI.  c.  f .  9. 1.       (6)  Cinop.  451.       (c)  Vid.  R.  v.  SI.  Agnes,  poti.  400. 
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1789. 
Mellor,  Administratorof  Mellor,  og-atwrf  Barber. 

DEBT  on  bond  made  at  Derby  by  the  defendant  to  the  in-  ^^j"  ^•^^^ 
testate.  I'be  declaration  alleged  that  administration  was  SminLirato^ 
granted  to  the  defendant  by  the  bukop  of  Lichfield  and  Covtntr^;  2ltJ^*S[*J*''" 
and  the  venue  in  the  margin  was  in  Landon.  The  defendant  de-  administratioii 
murred  generally.  ^  ZI^HS'J' 

Rmsely  in  support  of  the  demurrer,  said  that  it  appeared  by  Uchjuid  and 
the  plaintiflTs  declaration  that  he  was  not  entitled  to  recover,  ^h^^;^^^ 
because  the  bishop  of  LichfieU  ^nd  Coven^rv  could  not  grant  margin  was  laid 
administration  out  of  his  diocese.     It  would  have  been  a  good  Scbond*w»»* 
plea  to  state  that  the  party  had  bona  notabilia  out  of  the  diocese :  stated  to  be 
now  the  plaintiff's   declaration  is  tantamount  to  that,   for  he  ^hicMs  withm 

claims  the  debt  in  London.     If  this  bad  been  a  spedal,  instead  thedioc^; 

,       ,     ,        .  i_  L  J     the  Court,  on 

of  a  general,  demurrer,  the  declaration  must  nave  been  ad-  a  general 

judged  in.  SSrh^'""" 

Wigley  contra f  was  stopped  by  the  C^ourt.  anfficient;  and 

BuLLBR,  J,— On  a  special  demurrer  there  might  have  been  J^*^,^^*f„ 

some  doubt ;  but  a  bad  venue,  or  the  want  of  one,  is  cured  by  the  margin  way 
1  r  •     <■  •!  cured  by  the 

the  statute  of  jeofails.  statofjeo- 

Grose,  J.— In  the  case  of  Howsev.  Haztlwood  (a),  a  motion  feiJ«. 

«  ...  •  •  i*j*  The  yenne  in 

was  made  to  arrest  the  judgment,  because  the  venue  was  laid  at  tl,e margin  nwy 

Norwich  in  the  declaration,  and  Norfolk  was  added  in  the  mar-  ^ip,hut€wmot 

gin.     But  the  Court  after\vards  discharged  the  rule;  saying, 

*'  Had  no  venue  been  laid  in  the  body  of  the  declaration,  refer- 

**  ence  must  be  had  to  the  margin  ;  but  where  a  proper  venue 

''  is  laid  in  the  body  of  the  declaration,  the  word  in  the  margin 

"  shall  not  vitiate  it:  the  county  in  the  margin  will  help,  but  not 

**  hurt/*    So  here  as  the  venue  is  laid  in  the  body  of  the  declar* 

ation  at  Derby,  the  addition  of  London  in  the  margin  will  not 

vitiate  it. 

Per  Curiam.  Judgment  for  the  plaintiff. 

(a)  Bantt»,  4to,  ed.  4(3- 
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3Ionday, 
June  ft^th. 

A  iettaium fieri 
faeia$  set  aside 
for  irregu- 
larity, no 
oripnal,/!€ri 
fzciaa  having' 
issue  to 
warrant  it. 
But  such  an 
irregularity 
may  be  cured 
by  the  subse- 
quent produc- 
tion of  a,/!m 
faeUu, 

[«T.R.27«.J 


Brand  against  Mears. 

A  RULE  having  been  obtained  to  shew  cause  why  the 
testatum  Jieri  facias,  issued  and  executed  in  this  cauiie, 
should  not  be  set  aside,  and  the  goods  restored  to  the  defendant, 
for  irregularity,  the  plaintiff  not  having  sued  out  vl  fieri  facias  to 
warrant  the  testatum  fieri  facias ; 

Russell  now  shewed  cause ;  observing  that,  if  this,  irregularity 
were  sufficient  to  set  aside  the  proceedings  in  this  case,  the  want 
of  a  bill  of  Middlesex  to  warrant  the  latitat  would  be  equally  suf- 
ficient ;  and  that  it  was  the  constant  practice  to  sue  out  in  the 
first  instance  a  latitat  in  the  one  case,  t^d  a  testatum  fieri  facias 
in  the  other,  which  might  be  supported  by  the  plaintiff^s  suing 
out  a  latitat  and  an  ordinal ^m/bcm^  afterwards* 

Marryat,  in  support  of  the  rule,  cited  Coppendale  v.  Debo' 
naire  (a),  and  Dring  w  Law  (&),  where  the  testatum  fieri  facias 
was  set  aside  on  a  similar  objection ;  and  he  also  mentioned  the 
cases  of  Smith  v.  Pkripp  (c),  and  Sweet  apple  v.^Atterbury  (J),  to 
shew  that  this  was  considered  as  an  irregularity,  though  it  might 
be  cured  by  the  subsequent  production  of  a  fiert  facias.  But,  as 
a  writ  of  error  has  been  brought  in  this  case,  no  original  fieri 
facias  can  be  now  procured. 

The  Court  (after  consulting  with  the  master)  saijd  that,  ac- 
cording to  the  established  practice,  the  want  of  an  original 
fieri  facias  was  a  decisive  objection,  though  the  irregularity  might 
be  cured  by  a  subsequent  production  of  that  writ ;  and  they 
made  the  Rule  absolute  (e). 

(a)  Barn.  4to.  iXS.  (6)  Mich.  S6  G.  S.  B,  R.  (c)  Barn,  209. 

(d)  I7ani.211. 

(f )  ^td.  Cowperthwaite  ▼.  Otpen^  potty  3  vol.  657  -,  and  SAtfw  v.  Maxwell,  post^ 
C  vol.  450. 


Monday, 
JmieS9th. 


The  King  against  Webster. 


A     RULE  bad  been  obtained  calling  upon  the  defendant, 


Tlie  Court  will 

bformation       ^'^-^  ^'\^o  was  a  justice  of  the  peace  for  the  county  of  Devon, 

against  a  |q  g|,e^  cause  why  an  information  should  not  be  eihibited  against 

Sl^ghnpro-    bim  for  having  improperly  convicted  a  person  for  killing  a  hare, 
pcrly  con- 
victed a  person,  udcss  the  party  complaining  makes  an  excnlpistoiy  afidavit  denying  the  fact. 

the 
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the  conviction  having  been  afterwards  quashed  at  the  quarter        1789 
sessions.    The  party  applying  for  the  information  charged  the 
defendant  with  very  gross  misconduct :  but 

Bearcraflf  who  now  shewed  cause,  took  a  preliminary  objec-  Wbmter. 
tion  to  the  Court's  entering  into  the  meritsi  because  the  party 
convicted,  who  applied  for  the  informatioui  had  not  made  any 
affidavit  of  his  being  a  qualified  person,  and  that  he  had  taken 
out  a  certificate.  And  he  contended  that  it  was  the  constant 
practice  of  the  Court  to  refuse  applications  of  this  sort  for  acts 
of  injustice  done  to  individuals  under  pretence  of  certain  im- 
proper acts  done  by  them,  unless  those  persons  made  an  exculpa* 
tory  affidavit  denying  the  fact  with  which  they  were  charged ;  as 
in  the  case  of  libels. 

Erskine  and  Famhaw  contended  that  that  was  not  necessary 
in  a  case  like  the  present.  Tliis  application  is  not  made  on  ac^ 
count  of  the  injury  done  to  the  individual,  but  on  account  of  the 
injury  done  to  the  public,  in  a  gross  abuse  of  a  judicial  duty. 
And  whatever  might  be  the  acknowledged  demerits  of  the  suf- 
fering party,  still  the  crime  was  the  same  in  the  magistrate,  who 
acted  in  open  violation  of  his  duty.  The  case  of  libels  is  different 
from  the  present,  because  that  concerns  the  individual  alone 
M'ho  is  the  object  of  it ;  but  this  concerns  the  general  admini- 
stration of  justice,  in  which  every  person  is  interested. 

Lord  Ken  YON,  Ch.  J.-^The  question  is  not  whether  the  doort 
of  justice  shall  be  stopped,  but  whether  justice  shall  be  approached 
by  this  particular  avenue.  If  the  defendant  has  acted  improperly, 
however  guilty  the  party  applying  might  be  of  ihe  charge  which 
xvas  imputed  to  him,  there  are  other  ways  open  to  him  for  re* 
dress.  But  we  cannot  interfere  in  this  particular  manner,  act 
cording  to  the  established  lules  of  the  Court,  without  an  affidavii 
from  the  party  complaining  that  he  is  innocent  of  the  fact  with 
which  he  was  charged.  I  remember  an  application  of  this  sort 
made  many  years  ago  against  Sir  John  Fielding^  for  haviiig  issued 
a  warrant  against  one  Bernard^  upon  a  charge  against  him  fitot 
upon  oath]  by  the  Duke  of  Marlborough,  for  sending  threatning 
letters  to  extort  money  from  the  duke.  But  tfaejnformation  was 
denied  for  want  of  such  an  exculpatory  ai$davitfrom  Bernard. 

AsHHUBST,  J. — agreed^  and  mentioned  several  instances, 
where  the  Court  had  required  exculpatory  affidavits  from  persons 
who  applied  for  informations  for  libels  (a),  and  had  refused  to 

(«)  Vid,  R,  V.  MUea,  Dough  «70.  and  R.  v.  HtuwtU  8f  B^ie^  Dougl.  sri. 

C  c  3  interfere 
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1 7B9.        interfere  because  they  were  not  made.    Those  cases,  he  thoaghtj, 
^  could  not  be  distinguished  from  the  present  on  principle,  because 

ugaintt       ^^^  Court  did  not  interfere  on  account  of  the  individuals  con* 
"Webster,      cerdcd,  but  for  the  breach  of  the  public  peace. 

Grose,  J.  (a) — Agreed  that  those  cases  applied  in  principle 
to  the  present,  and  that  it  was  best  to  adhere  to  the  esublished 
rule. 

Rule  discharged. 

(a)  BnUer,  J.  was  sitting  for  the  Lord  Chancellor. 


jMRes/th.  Perry  against  Campbell  and  Another. 

Whcrea«i.M.  T  JPON  a  rule  to  shew  cause  why  the  proceedings  against 
againflt  the  ^  the  bail  should  not  be  set  aside  for  irregularity,  it  appear- 
''Si''*?*  ^dL*  ^^  ***  *®  copiVw  odsflrij/iictewrfMm  against  the  principal  issued, 
before  which  a  and  was  lodged  in  the  sheriff's  office,  13th  May,  returnable  the 

Slo wed^Md  "  ^^^^'  ^"  *^^  ^9*  *  ^"^  °^  ^^^^^  ^"'  allowed  and  served  in 
served,  that  the  principal  action :  and  on  the  20th  the  plaintiff  got  the  ca. 
supened^  to  *^*  returned  non  est  inventus,  and  brought  his  action  against  the 
any  proceeding  bail. 

blSi'thoaKhthe  Marryat  contended  that  the  ca.  sa.  was  executed  as  against 
ca.M.  has  lain  the  bail  after  it  had  lain  four  days  in  the  office,  though  in  point 
office  before  ^  of  form  it  Was  afterwards  returned  by  the  sheriff:  and  as  the 

the  aUowance  ^fii  ©f  ^r,or  was  not  allowed  till  after  the  expiration  of  that  time, 
oftbewntof  .        ,  r  » 

error.  It  was  no  supersedeas* 

[2  Easty  4S9.]        Shepherd,  contra,  said  that  the  rule  requiring  the  writ  to  lie 

four  days  in  the  office  was  Introduced  in  favour  of  the  bail  rather 

than  against  them.     A  ca,  sa.  cannot  be  said  to  be  executed  till 

the  party  is  taken.  The  Court  have  said  that  in  no  instance  even 

where  it  is  returnable  before,  shall  it  operate  as  against  the  bail 

till  it  has  lain  four  days  in  the  office:  but  here  the  sheriff  could 

not  have  made  a  return  till  after  the  writ  of  error  was  allowed 

and  served,  which  was  a  supersedeas.    ^  Stra*  867* 

Lord  Kbnyon,  Ch.  J. — The  proceedings  against  the  bail  are 
clearly  irregular.  The  sheriff  could  not  make  a  return  to  the 
w*rit  of  ca.  sa.  till  the  20th,  before  which  time  the  writ  of  error 
was  allowed  and  served. 

jPer  Curiam  (a).  Rule  absolute  (^X 

(a)  £uU«r,  J.  was  sitting  for  the  Lord  Chancellor. 
(6)  Vide  Jhrisleyy.DeUmdfih.  Banes,  B^ 
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Page  against  Creed.'  wedwiday, 

^  July  I8t. 

THIS  was  an  action  of  trespass  for  an  assault  and  battery ;  In  trespass  for 
to  the  whole  of  which  the  defendant  pleaded  the  general  K^"whe"rc 
issue,  and  a  plea  of  justification  as  to  the  assault  only.  Repli-  the  defendaot 
cation  de  injurid  sud  propria,  S^^c.    And  on  the  trial  a  verdict  i^ui^^»)® 

was  entered  for   the   plaintiff,    with  damages    Is.  and   costs  only,  and  the 

r  *  o  plaintiff  ob- 

^^S,  tains  damages 

LatpeSf  obtained  a  rule  to  shew  cause  why  the  40s.  costs  o"der  40j.  and 

111.  1         *  1 -If  ^      1       '  the  Judge  does 

should  not  be  reduced  to  one  shilling.'  On  shewing  cause  it  was  not  certify,  the 

admitted  that  the  jury  had  not  really  found  (a)  40*.  costs,  but  P^*^^^*^  ^^ 
that  the  entry  was  made  by  the  officer  by  mistake.     So  that  the  more  costs 
only  question  was  whether  the  plaintiff  was  entitled  to  any  more  ^^^  r"*^^^' 
costs  than  damages.  las  B  &  P.  sen. 

Baldwin,  against  the  rule,  contended  that  wherever  there  is    I'l^^i^]] 
a  double  plea  under  the  4  4  ^  -^''*  c.  16.  s.  4.  Sf  5.,   and 
the  plaintiff  obtains  a  verdict,  he  is  entitled  to  his  full  costs. 
But 

Per  Curiam ;  The  siat,  4  4r  5  jln»  only  gives  the  costs  of 
those  pleadings.  Then  this  question  must  be  determined  by  the 
statute  22  4r  ^^  Car.  2.  c,  Q.  which  enacts  that,  in  actions  of 
trespass,  assault,  and  battery,  whe/ein  the  Judge  shall  not  cer- 
tify that  an  assault  and  battery  (&)  were  proved,  in  case  the  jury 
shall  find  the  damages  to  be  under  4O5.  the  plaintiff  shall  re- 
cover no  more  costs  than  damages.  It  is  true  that  if  a  plea  of 
justification  extend  to  the  battery  as  well  as  the  assault,  it  has 
been  held  that  no  certificate  is  necessary  (c) ;  the  justification 
being  tantamount  to  it.  But  here  the  battery  is  not  justified  ; 
neither  is  there  any  certificate  that  a  battery  was  proved ;  there- 
fore this  case  falls  within  the  statute  of  Car.  2.  and  the  plaintiff 
is  entitled  to  no  more  costs  than  damages. 

(a)  The  jury  are  not  restrained  by  the  fS  ^  23  Car.  2.  e.  9.  from  finding  what 
costs  they  please.     IVUkinaon  ▼.  Sawyer ,  C,  B.  Say.  on  Costs.  SO. 

(6)  Vide  Smith  ▼.  Neeaam,  %  Lev.  102.  3  Keh.  283.  298.  303.  335.  1  Ventr. 
256.  CqwA.  222.    6  Mod.  169.     GUb.  Eq.  Com.  195.    1  Str.  577. 

(c)  Vid.  Washer  v.  Smith  (fux.%  Barnard.  180. 277. 

(*)  But  if  he  justify  the  battery  also,  and  the  plaintiff  recover  leas  than  408. 
and  the  jndge  do  not  certify,  the  plaintiff  u  entitled  to  fall  costs*  SmiUh  v.  Edge, 
post,  6  vol.  562. 
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3d2  CASES  IN  TRINITY  TfiRM 

1789. 

Wednesday^  WiLKINSON  Ugaiust  JaCQUES. 

July  181.  ^ 

A  creditor  TfiEJRCROFT  had  obtained  a  rule  to  shew  cause  why  the 

Si?er  adeildn-  defendant  should  not  be  discharged  out  of  the  custody  of 

er  against  his  the  Warden  of  the  Fleet,  in  respect  of  this  suit,  he  having  been 

fn  fil?t*r^idci\  "regularly  deUined  in  custody  by  the  warden.     The  facts  ap- 

ivithiii  the  peared  to  be  that  this  defendant,  having  been  committed  to  the 

fieei,  though  custody  of  the  warden  in  another  suit  by  a  different  creditor,  had 

he  be  not  been  permitted  by  him  to  escape  voluntarily;  in  consequence  of 

there  by  com-        .  .  /^  •        •     *  .  .  • '         •  j        i. 

pulsion*  which  an  action  had  been*  commenced  agamst  the  warden  by 

that  creditor,  and  the  debt  was  recovered  against  him.  The  de« 
fendant  Jacques  afterwards  satisfied  the  warden,  and  obtained  a 
release  from  him,  but  still  continued  to  reside  in  the  Fleets 
though  he  went  out  whei\pyer  he  pleased.  In  this  situation  the 
present  plaintiff  lodged  a  detainer  against  him  with  the  warden, 
who  thereupon  took  him  within  the  Fleet,  and  has  kept  him  in 
custody  ever  since. 

Baldwin  and  Russell  shewed  cause  against  the  rule ;  contending 
that  it  was  a  matter  of  indifference  to  the  plaintiff  on  what  ac- 
count the  defendant  was  in  Fleet ;  but  being  resident  there,  he 
was  subject  to  be  detained  at  the  suit  of  any  other  person.  If  the 
piaiiitiff  himself  had  procured  him  to  have  been  committed-there 
'  originally  without  any  legal  cause,  perhaps  the  case  would  be 
altered ;  but  he  was  not  bound  to  inquire  into  the  reason  of  his 
being  there,  nor  could  he  be  affected  by  it. 

Bearcroftf  in  support  of  the  rule,  contended  that  the  warden 
having  once  permitted  a  volimtary  escape  had  no  right  to  take 
the  defendant  again,  who  was  at  perfect  liberty  to  go  wherever 
he  pleased ;  and  a  detainer  would  not  operate  as  a  legal  arrest 
upon  any  person  who  was  not  before  in  custodid  legis. 

BuLLER,  J. — The  authorities  are  clear  that  a  person  who  has 
been  permitted  to  escape  out  of  custody  by  a  gaoler  cannot  be 
retaken  by  him  in  that  suit.  But  this  was  a  detainer  by  another 
creditor  who  found  the  defendant  in  the  Fleet,  to  whom  it  was 
indifferent  on  what  account  or  by  what  meaus  he  was  there.  If 
be  were  in  fact  within  the  walls  of  the  prison  at  the  lime,  that  is 
sufficient;  fof  then  he  could  not  be  arrested  in  the  ordinary 
manner,  but  could  only  be  detained.  And  he  referred  to  what 
he  said  upon  the  case  of  Foy  v.  Percy  in  the  Common  Pleas, 
mentioiied  in  the  case  of  Rose  v.  Christfietd,  ante  1  Fol.  592. 

The  Court  agreed,  and  discharged  the  rule^with  costs. 
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Sarah  Webb  agaimt  Russell. 


T 


HIS  was  an  action  of  covenant.    The  declaration  awed      Wedtuiday, 


ition  stated 
an  indenture  of  26lh  Otlobtr  1780,  by  which  WiUiam  jf^'^J^^;, 
^toktt^  and  it.  WAh  who  was  described  to  be  the  mortgagee  of  aad  mortgagot 
the  premises  in  question,  demised  them  to  the  defendant  for  1 1  "*^hicli*Se* 
years,  from  the  ftQth  September  then  last,  at  the  yearly  rent  of  coyenants.for 
200/.  payable  to  Stokes  or  his  assigns ;  in  which  were  contained  JJ^^^JS^ 
covenants  on  the  part  of  the  defendant  with  Stokes  and  his  as-  only  with  the 
signs  {inter  alia)  to  pay  the  rent,  and  to  keep  the  premises  in  ^^^^^^e 
repair.    It  then  stated  that  R.  Webb  at  fhe  time  of  the  lease  was  ^«"««  ^^^^ 
possessed  of  the  premises  for  the  residue  then  to  come  and  un»  cannot  miun- 
expired  of  a  term  of  99  years,  commencing  on  the  24th  of  June  ^"^n  *^^n 
1770,  subject  to  an  equity  of  redemption  by  Slakes  on  payment  of  these  cove- 
of  a  certain  aum  with  interest  to  R.  Webb.    That  the  defendant  JJI'y*';^^^ 
entered  on  26th  October  1780,  and  became  possessed  for  the  teraltohb 
term  of  1 1  years,  the  reversion  thereof  for  the  term  of  99  £J"i"thL  Und] 
years  belonging  to  jR.  Webb^  subject  to  such  equity  of  redemp-  and  therefore 
tion,  and  the  further  reversion  in  fee  belonging  to  one  G.  Medley.  ^thlL"^ 
It  then  stated  that  by  indentures  of  lease  and  release  of  the  23d  If  tenant  for  a 
and  24fh  March  1781,  Medley  granted  the  reversion  in  fee,  ex-  leiSSfo/^tos 
pectant  on  the  determination  of  the  term  for  99  years,  to  Stokes  term,  and 
and  Morgan  Thomas;  who,  by  indentures  of  lease  and  release,  revlnion,  and 
dated  26ih  and  27th  March  1781,  and  made  between  5^oA:es  and  the  awignee 
Thomas  of  the  first  part^  R.  Webb  of  the  second  part,  and  Make-  ance  of  the 
peace  Thackeray  of  the  third  part,  granted  it  to  Thackeray  his  heirs  {fj^'f^J^J^^"* 
and  assigns  in  trust  for  R.  Webb  his  heirs  and  assigns,  subject  to  reversionary 
a  proviso  for  redemption  on  payment  of  a  certain  sum  of  interest  JJ|JJ^'[|,e 
by  Stokes  to  JR.  Webb  on  a  day  therein  mentioned  and  since  past,  covenants 
That  on  the  SOlh  May  1785  R.  Webb  died,  having  first  made  JSt'reJertion- 
his  will ;  by  which  he  bequeathed  to  the  plaintiff  all  his  worldly  ary  interest 
estate,  and  appointed  her  sole  executrix;  that  she  proved  the  will,  extingu^ishe<t 
took  upon  herself  the  burthen  of  the  execution  of  it,  assented  ^o^,,^^^  ;>-^/ 
the  said  bequest,  and  claimed  to  have  the  reversion  of  the  premises,  /-  {^-^  , 
for  the.  residue  of  the  term  of  99  years,  (subject  to  Stokes's ;^^j^  ^^^  ^  fi^^, 
equity  of  redemption,)  and  the  money  thereupon  secured  to  R,  i-  q  /  '^  <  / 
Webb,  as  legatee ;  and  by  virtue  of  that  bequest,  assent,  and  claim, 
she  became  possessed  of  the  said  reversion  for  the  residue  of  the 
term  of  99 years,  subject,  S^.  lliat  by  indentures  of  lease  and  re- 
lease, dated  12th  and  13th  February  1787,  and  made  between 
Thackeray  of  the  first  part,  Stokes  of  the  second  part,  and  the  plain- 
tiff of  the  third  part,  Thackeray  and  Stokes  granted  and  released  to 
the  plaintiff  the  reversion  of  the  premises  in  fee,  freed  and  dis- 

X*)  But  the  mortgagor  himielf  may*  8ioke$  v.  Russell,  post.  678. 

charged 
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1789.        charged  from  all  right  and  equity  of  redemption  ^'hatsoeTer; 
—        by  virtue  whereof  she  became  and  was  and  atill  is  seized  in  fee  of 


tigainsi 


the  reversion  of  the  premises,  ^mediately  expectant  on  the  deter- 
HvssELL.  inination  of  the  term  of  1  i  years,  'i'he  declaration  concluded 
with  setting  forth  two  breaches  of  covenant ;  the  one  for  non- 
payment of  one  >ear  and  one  quarter's  rent,  due 'at  Lady-day 
i788  ;  and  the  other  for  not  keepmg  the  premises  in  repair. 

I'o  thia>  there  was  a  general  demurrer  ;  and  joinder. 

Shepherd  (o)  in  support  of  the  demurrer.  It  appears  by  the 
pleadings  that  the  reversion  in  the  term  for  99  years,  and  the 
reversion  in  fee,  are  united  in  the  plaintiff  tit  her  own  right. 
For  though  she  was  the  executrix  as  well  as  legatee  of  her  bus- 
band,  she  took  the  reversion  in  the  term  for  99  years  in  the 
latter  character,  it  being  expressly  stated  that  she  assented  to  the 
bequest y  and  by  virtue  of  such  bequest  becatne  possessed,  ^c  Theo 
if  she  took  it  in  her  own  right,  the  general  rule  of  law  attaches 
on  this  case,  namely,  that  where  a  term  and  a  reversion  expect- 
ant on  that  term  unite  in  one  person  by  a  different  creation  in 
the  ^ame  right,  the  term  is  merged  in  and  extinguished  by  the 
reversion  (6) ;  and  then  all  the  covenants,  which  were  created 
in  respect  of  the  term,  are  merged  and  destroyed.  So  that  where 
the  assignee  of  the  reversion  is  not  seised  or  possessed  of  (he  same 
estate,  in  respect  of  which  the  covenant  is  made,  he  cannot 
take  advantage  of  the  covenant.  There  are  three  relations  at 
common  law,  which  may  exist  between  the  lessor  and  the  lessee, 
and  their  respective  assignees.  First,  privity  of  contract,  which 
is  created  by  the  contract  itself,  and  subsists  for  ever  betweea 
the  lessor  and  lessee.  Secondly,  Privity  of  estate,  which  sub- 
sists between  the  lessee,  or  his  assignee  m  possession  of  the  estate, 
and  the  assignee  of  the  reversioner.  And  thirdly,  privity  of  con-^ 
tract  and  estate,  which  both  exist  where  the  term  and  reversion 
remain  in  the  original  covenantors.  The  statute  32  H.  8.  c.  34. 
seems  to  have  created  a  fourth  relation,  a  privity  of  contract  in  re- 
spect  of  the  estate,  as  between  the  assignees  of  the  reversion  and 
the  lessees  or  their  assignees.  The  statute  annexes,  or  rather 
creates,  a  privity  of  contract  between  those  who  have  privity  of 
estate;  and  when  the  one  fails,  the  other  fails  with  it.  At  com- 
mon law  the  covenant  did  not  pass  by  an  assignment  of  the  re- 
version, for  it  was  a  mere  personal  contract.  It  is  true  indeed 
that  some  dicta  are  to  be  found  which  contradict  this  and  assert 
that  the  assignee  of  the  reversion  could  maintain  an  action  of  co- 
venant at  common  law:  but* the  better,  and  particularly  the 

(a)  In  last  MkkaeUmu  Term. 

(6)  Br9.  tit  ExtinguUkmaU,  pi,  50.  Co,  JUt.  183.  Swnd,  S87,   Sdlk.  SfG. 

later 
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later^  opinions  are  the  other  way.  1  Saund,  238.  3  Mod,  336.  1769. 
and  1  fVils.  165.  Thrale  v.  ConnwalL  This  is  also  confirmed  "^ 
by  the  recital  in  the  statute  32  H.  8.  And  in  £  Hen.  4. 6.  &.  it  is  tigaintt 
said  that  none  shall  have  an  action  of  covenant  but  the  cove-  R^ss'^I'L. 
nantee  and  those  who  are  privy  in  blood,  as  his  heirs ;  and  not 
the  alienee,  or  other  person  who  is  only  privy  in  estate.  But  the 
statute  32  Hen.  8.  c.  34.  gave  an  action  of  covenant  to  the 
assignee  of  the  reversion.  The  present  action  therefore  would 
not  have  lain  at  common  law ;  and  if  it  can  be  maintained  at 
ally  it  must  be  by  force  of  the  stat.  32  JEf.  8.  But  that  statute 
does  not  extend  to  all  covenants,  but  to  such  only  as  run  mth 
the  land,  or  rather  that  run  with  the  estate  in  the  land.  In  Spen- 
cer's  case  (a)  it  was  held  that  the  statute  32  //.  8.  c.  34.  extends 
only  to  covenants  that  run  with  the  land,  and  not  to  collateral 
covenants.  That  statute  does  not  continue  the  contract  as  be«* 
tween  the  lessor  and  lessee ;  it  only  continues  the  contract  as  an* 
nexed  to  the  estate.  The  law  then  respects  the  estate,  and 
continues  the  contract  to  the  assignee  of  the  reversion :  but 
here  the  reversion  is  gone  by  the  merger.  The  same  estate 
should  exist  at  the  time  when  the  covenant  is  broken  that  ex- 
isted at  its  creation.  But  here  the  same  estate  does  not  exist ;  for 
the  plaintiff  is  no  longer  assignee  of  the  reversion.  The  cases 
that  decide  that  an  action  of  covenant  may  be  brought  in  any 
county  only  prove  that^  whilst  the  privity  of  contract  subsists 
in  respect  of  the  estate,  the  same  rules  shall  attach  upon  it  as 
when  subsisting  between  the  lessor  and  lessee.  It  appears  from 
Moor,  94.  876.  and  Co.  Lit.  215.  6.  that  a  person  who  is  in  by 
title  paramount  shall  not  have  the  benefit  of  the  conditions.  Those 
indeed  are  the  cases  of  conditions*:  but  the  statute  equally  re^ 
lates  to  conditions  and  covenants ;  they  are  both  continued  in 
respect  of  the  reversion.  The  statute  says  that  the  grantees  of 
the  reversion  shall  have  the  like  remedy  that  their  grantors  had. 
Now  at  the  time  when  this  covenant  was  broken  the  plaintiff 
was  the  assignee  of  Thackeray  who  was  a  reversioner  in  fee  ex- 
pectant on  the  determination  of  the  estate  for  99  years ;  thq 
covenant  was  made  with  the  reversioner  for  99  years ;  so  that 
when  the  covenant  was  broken,  the  plaintiff  was  not  seised  of 
the  estate  in  respect  of  which  the  covenant  was  made.  There 
is  also  another  ground  of  objection  in  this  case;  this  covenant 
was  made  with  a  stranger  to  the  estate,  and  therefore  cannot 
fan  with  the  land.    All  the  covenants  in  the  lease  for  1 1  years 

(a)  5  Co,  18. 4* 

were 
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1789.        were  made  with  Stokes  and  his  assigns ;  not  with  R,  ffebb,^ho 

was  at  that  time  the  reversioner  for  99  years  i  and  though  Stokes 

^g!^  had  an  equity  of  redemption  in  the  term  for  99yearay.  yet  the 
RuiiBLL*  legal  title  to  the  reversion  vras  in  R.  Webb.  The  mortgagee  of 
the  term  is  possessed  of  the  term  ;  he  has  all  the  remedies  inci-> 
dent  to  the  reversion  ;  he  may  distrain  for  the  .rents  without 
bringing  an  ejectment.  DougL  266.  'J1ie  mortgagor  cannot 
make  lease  ;  he  has  a  mere  equitable  title.  .  Stokes  therefore  had 
no  estate  to  which  the  covenants  can  be  annexed  ;  and  a  cove* 
nant  cannot  pass  by  assignment  but  in  respect  of  some  estate  of 
the  covenantee.  Tlie  statute  32  Hen,  8.  only  relates  to  the  assignees 
of  reversioners,  and  covenants  made  with  the  assignors.  But 
this  covenant  is  with  a  stranger,  and  therefore  collateral.  For  a 
covenant  may  be  collateral  in  respect  of  the  person  of  the  co- 
venantee  as  well  as  of  the  things  Covenanta  are  collateral  un- 
less they  be  annexed  to  the  estate  in  the  land|  and  go  in  the  same 
descent:  but  here,  though  the  covenants  are  to  do  something 
on  the  land,  they  go  to  the  representatives  of  the  covenantor ; 
so  that  the  covenants  may  go  one  way,  and  the  estate  the  other. 
Nor  can  this  operate  as  an  estoppel ;  for  here  the  title  is  ou  the 
record.  Besides  the  case  of  estoppel  does  not  apply  to  the  assig- 
nee ;  for  the  covenantee  must  have  an  actual  estate  to  give  his  as* 
signee  a  right  to  recover.  Noke  v.  Jvcder,  Cro.^Eliz,  S73. 4^6. 

Marryat,  contra,  contended  thai  the  plaintiiF  in  this  case  was 
such  an  assignee  of  such  a  reversion  as  entitled  -liim  to  maintain 
as  action  against  the  tenant  upon  covenants  that  respect  the  in* 
faeritance.  This  question  turns  on  the  construction  of  the  sta- 
tute 32  ff;  8.  c.  34.  and  therefore  it  may  be  material  to  see 
bow  the  common  law  stood  before  the  passing  of  that  act.  At 
common  law  an  action  of  covenant  might  have  been  maintained 
against  a  lessee  upon  a  covenant  made  with  the  reversioner, 
whilst  the  same  reversion  remained  unextinguished  and  com- 
plete in  the  assignee.  1  RoL  Rep,  80.  And  the  statute  is  made  to 
extend  to  all  reversions  in  terms  sufficiently  ample  to  comprehend 
this  very  case.  It  expressly  compnees  all  remedies  of  any  lessor 
as  well  as  the  grantor  of  the  particular  reversion.  I'here  are 
some  covenants  that  cannot  be  taken  advantage  of  but  by  the 
party,  or  his  heirs.  1  Ro.  Abr.  621.  There  are  others  which 
pass  with  the  land,  where  an  assignee  shall  have  an  action,  though 
aot  named.  Bro.  Abr.  tit.  Covenants,  5.  1 7. 32.  and  39.  dm. 
Dig.  tit.  Covenant,  B.  9.  Then  if  the  statute,  which  was  made  . 
for  the  express  purpose  of  extending  the  remedy,  does  not  ex- 
tend to  this  case,  it  will  have  very  little  operation.    The  ai^u- 

ineot 
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neat  drawn  from  tbe  recital  of  the  statute  is  inconclasive        1789- 

against  the  number  of  authorities  that  such  actions  were  main-        r 

tainable ;  and  in  truth  arises  from  the  transposition  of  the  word        cgamtt 
"  thereunto**  after  the  word  ''  privies*' ;  whereas  it  should  have      Rcsibll. 
preceded  it ;  and  then  the  recital  of  the  statute  would  have  been 
correct,  that  none  could  take  advantage,  except  parties  thereuniot 
or  privies:  for  privies  in  estaie,  though  not  in  contract,  could 
have  taken  advantage  of  a  covenant  before  the  statute.    The 
first  objection  made  to  the  plaintiff's  recovery  is  that  the  rever- 
sion for  years  is  merged  by  the  accession  of  the  fee,  and  by  con- 
sequence the  covenants  are  also  merged.    But  if  this  argument 
were  well  founded,  it  would  equally  apply  to  many  cases  to 
which  it  was  never  thought  it  cou!d  extend ;  as,  where  a  mort- 
gagee and  mortgagor  join  in  a  lease  to  a  tenant,  and  afterwards 
iu  conveying  the  inheritance  to  a  purchaser,  the   purchaser 
would  be  equally  precluded  from  bringing  an  action  of  cove- 
nant ;  or,  where  a  lease  b  granted  by  a  father,  tenant  for  life 
or  years,  if  he  shall  so  long  live,  with  power  to  grant  leases,  re- 
mainder to  a  son  in  fee,  the  purchaser  under  both  could  not 
maintain  covenant  against  Ihe  lessee :  and  so  in  many  other  cases. 
But  the  two  cases  which  were  cited  from  Moor,  are  in  the  first 
place  distinguishable  from  the  present,  and  secondly  the  principles 
of  them  have  been  impeached  by  subsequent  determinations.  Per- 
haps both  of  them  went  upon  a  principle  that,  the  greater  term 
being  merged,  the  subordinate  one  was  so  in  consequence :  but 
that  principle  cannot  apply  to  this  case ;  because  it  is  stated  on 
the  record  that  the  plaintiff  purchased  the  reversion  expectant  on 
the  determination  of  the  defendant's  term.     And  as  to  that  of 
Chatcorth  v^  Philips,  Moor  876.  it  was'there  resolved  that  if  a 
lease  be  made  upon  condition  to  be  void  if  10/.  be  not  paid  on  a 
,  certain  day,  the  grantee  of  the  reversion  shall  not  enter  for  such 
condition,  because  it  is  collateral.    It  was  also  resolved  that  if  a 
lessee  for  20  years  make  a  lease  for  10  years  upon  any  condition, 
sod  afterwards  the  lessee  for  20  years  surrender  to  him  in  rever- 
sion, he  in  reversion  shall  not  have  benefit  of  the  condition,  be- 
cause he  is  in  of  another  estate  paramount.    Now  it  is  to  be 
observed  that  the  second  resolution  could  not  be  necessary  in 
soy  case  where  the  first  arose.    And  that  was  the  case  of  a  con^ 
^tion  ;  as  to  which  the  rule  is  that  he  who  enters  for  a  con- 
dition broken  must  be  seised  of  the  former  estate.    The  other 
case  in  Moor  94  was  no<  covenant ;  and  Popham  u  said  to  have 
taken  a  distinction  between  actions  of  waste  and  actions  for  retit. 

Con- 
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1789*        (Jonformably  uritb  the  idea  of  merger  of  a  subordinate  estst^ 
^  carved  out  of  the  fee,  it  was  about  the  same  time  betd  that,  if  a 

agtmut  copyholder  by  licence  leased  for  years,  and  after  surrendered  the 
Russell,  reversion  to  the  use  of  another  in  fee  who  was  admitted,  yet  the 
surrenderee  Was  not  a  grantee  within  the  act.  Brazier  v.  Beat, 
Yelv.  222.  and  Cro.  Jac.  305.  In  Plait  v.  Plomer  (a)  it  was 
doubted  and  adjourned.  And  at  length  in  Glover  v.  Cope(b) 
this  artificial  reasoning  was  completely  got  over  by  Lord  Hofi  ; 
and  the  action  was  held  to  be  maintainable,  as  being  within  the 
equity  of  the  statute.  It  has  been- held  that  it  is  not  necessary 
that  the  assignee  should  have  the  iame  reversion  as  the  lessor.  In 
Machel  V.  Dunton  (c),  A»  leased  to  B.  for  years,  rendering  rent, 
and  by  will  bequeathed .  an  additional  term  to  the  lessee  under 
the  same  rent,  and  devised  the  inheritance  to  C ;  C  was  held  to 
be  an  assignee  of  a  reversion  within  the  statute,  though  be  had 
not  the  same  reversion  which  the  lessor  had  ;  for  the  will, 
which  created  the  reversion,  likewise  created  the  supplementary 
lease.  In  Talbot  v.  Major  (d)  it  seems  to  have  been  held  that 
the  merger  of  a  particular  estate  subsisting  in  the  lessor  at  the 
time  of  granting  the  lease  is  no  objection  to  considering  a  pur^ 
chaser  of  the  whole  estate  an  assignee  of  the  reversion  within  the 
statute.  In  Paulin  v.  Hardy  (r)  Joan  Cock^  being  tenant  in  tail, 
granted  a  lease  for  99  years,  suffered  a  recovery  to  the  use  of 
herself  in  fee,  and  afterwards  granted  the  reversion  ;  Hid  the 
defendant  avowed  for  the  rent  reserved  upon  the  lease,  claiming 
under  the  grantee  of  the  reversion ;  and  the  question  was  whe- 
ther, the  reversion  being  gone,  the  lease  was  so  likewise.  The 
plaintiff's  counsel  insisted  that  the  reversion,  out  of  which  the 
lease  for  years  was  created,  and  to  which  the  rent  was  incident^ 
being  gone,  the  rent  was  also  gone :  but,  after  three  ailments 
at  the  bar,  it  was  adjudged  for  the  avowant.  It  has  also  been 
held  that  an  assignee  of  part  of  the  estate  of  the  reversion  may 
take  advantage  of  the  condition.  Co.  JMt.2\5.  a.  1  Ro.  Rep.  80. 
If  then  the  assignee  of  a  derivative  reversion  may  maintain  cove- 
nant, there  seems  to  be  no  reason  why  the  assignee  of  a  pom- 
mount  reversion  should  not.  The  words  of  the  statute  expressly 
extend  to  the  grantee  of  any  reeenion  or  reversions  under  any 
person  or  persons;  providing,  as  it  were,  for  the  case  of  two  dis« 
tinct  reversions,  uniting  in  the  same  person  under  diiierent  con- 

(c)  Cro.  Cur.  U.       {b)  3  Lev.  326.    SAmi^  864.        (c)  2  Leon.  S3, 
(tf)  Cirv.  Car.  905.    Sir  fV.  JtxM  305.  {e)  Skin.  2  ^  62. 
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veyances  from  different  parties.  Ail  that  is  required  by  the  1789* 
statute  is  that  the  person  shall  be  assignee  of  the  immetUate  rever-  ' 
sion :  now  in  this  case  the  plaintiff  is  assignee  of  the  immediate  qgmmi 
reversion  expectant  on  the  determination  of  the  1 1  years  term,  Rvisftt* 
whether  the  99  years  term  be  merged  or  not.  Stokes  might  have 
maintained  covenant  during  the  continunnce  of  his  equity  of  re- 
demption upon  the  express  covenant,  as  well  as  on  account  of  his 
interest.  Co.  LiU,  213.  If  then  he  might  have  brought  covenant 
at  any  time,  so  may  the  plaintiff  now,  because  the. statute  gives 
such  remedy  as  the  lessor  or  grantor  might  ai  any  time  have  had. 
Upon  this  principle  was  the  case  of  Pain  v.  Mallory{a)f  where 
a  grantee  of  a  reversion  before  attornment  conveyed ;  and  it  was 
held  that  although  the  first  grantee  co\ild  not  have  advantage  of 
the  condition,  (wherefore  it  was  urged  that  the  second  grantee 
would  be  in  no  better  situation,)  yet  that  the  second  grantee 
should  have  advantage  of  it,  because  the  lessor  might,  and  the 
statute  is  in  the  disjunctive.  And  on  the  second  section  of  the 
act  the  plaintiff  would  be  bound  by  the  covenants  on  the  part 
of  the  lessor.  As  to  the  second  objection,  that  the  covenant, 
being  made  with  the  mortgagor,  is  collateral  to  the  reversion, 
and  therefore  not  incident  to  the  land :  the  mortgagor  stands  in 
a  very  different  situation  from  a  stranger.  A  mortgage  is  merely 
a  lien ;  and  the  equity  of  redemption  of  the  mortgagor  is  men- 
tioned as  a  beneficial  interest  by  the  L^islature  in  the  4  ^  5 
fV.  if  M.  c.  16.  for  preventing  frauds  by  clandestine  mort* 
gages.  A  mortgagor  has  an  interest  in  the  premises :  here  his 
confirmation  was  requisite;  and  an  interest  moved  from  him. 
The  question  here  is  not  whether  upon  a  lease  made  by  the 
mortgagor  only,  without  the  concurrence  of  the  mortgagee,  such 
an  action  could  be  maintained :  but  whether  upon  a  demise 
by  bath,  the  covenants  made  by  the  tenant  to  the  mortgagor, 
with  the  consent  of  the  mortgagee,  will  run  with  the  land  to 
which  they  relate  in  the  hands  of  a  purchaser  from  both.  Ad- 
mitting tlmt  thb  actiop  could  not  have  been  supported,  if  the 
lease  had  been  made  by  the  mortgagor  only ;  still  it  may,  as  it 
is  made  with  the  concurrence  of  Uie  mortgagee.  And  the  rea- 
son of  the  distinction  is  obvious;  in  the  first  case  the  lease 
would  be  void  as  against  the  mortgagee,  and  therefore  it  ought 
to  be  equally  so  as  to  the  tenant :  but  in  the  latter,  being  abso* 
lute  and  indefeasible  as  to  the  mortgagee,  it  ought  also  to  be  so 
as  to  the  tenant.     Upon  the  very  fiice  of  this  lease  the  relative 

(«}  Cn.  EU».  8SS.  5  C0.  111. 
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1789*        interests  of  mortgagor  and  mortgagee  are  apparent ;  and  Stokei, 

the  mortgagor,  became  legally  entitled  to  receive  the  rent  duridg 

agmnst        ^^  mucb  of  the  term  as  the  parties  should  retain  their  situa- 
Russell*      tion,  by  estoppel,  both  as  against  bis  mortgagee  and  the  defendant, 
in  respect  of  his  equity  of  redemption.    The  case  of  Nokes  v. 
Awder  (a)  has  merely  decided  that  covenant  would  not  lie  upon 
an  assignment  of  an  estate  by  estoppel  only^i  where  it  was  clear 
that  no  actual  estate  had  been  assi^pied :  but  it  has  no  where  beeo 
determined  that,  if  an  actual  estate  under  one  person  aud  an 
Estoppel  under  another  had  concurred|  an  action  of  covenant 
could  not  have  been  maintained.  Upon  the  principle  contended 
for  by  the  defendant,  if  the  cestui  que  trust  of  an  esUte,  not  eze- 
>euted  by  the  statute,  and  his  trustee  were  to  join  in  a  lease,  and 
the  covenants  made  (as  they  naturally  would  be  io  such  case) 
with  the  cestui  que  trust,  no  action  of  covenant  could  be  maintain- 
ed by  a  purchaser.    There  is  no  case  known  to  the  law,  in  which 
thb  action  has  been  maintained  by  a  party  who  was  nut  named 
in  the  defendant's  covenantSi  where  the  covenants  were  co-es- 
tensive  with  the  term,  and  the  party  who  was  not  named  could 
not  take  advantage  of  them,  ft  is  material  to  observe  that  in  every 
one  of  the  covenants  in  this  lease,  the  words  are  ''  during  the 
**  term.''  In  Sacheverells.  Froggatib),  where  a  man  had  leased  a 
freehold,  reserving  a  rent  to  him  his  executors  and  assigns  doring 
khe  term,  the  plaintiff  brought  the  action  as  devisee  in  fee;  and 
on  demurrer  it  was  objected  that  the  rent  being  expressly  reserved 
to  the  executors,  and  not  to  the  heirs,  of  the  lessor,  the  plain- 
tiff was  not  entitled  to  it :  but  Hale,  Ch.  J.  said,  "  The  rent  being 
''  transferred  to  the  plaintiff  as  assignee,  the  law  also  transfers  to 
''  him  the  covenant  as  incidentto  the  rent.  In  Pain^.Malhry{c) 
the  reversion  of  rent  was  to  the  abbot  or  his  successors  durante 
termino;  and  it  was  agreed  that  without  the  latter  words  ^^du- 
''  rante  termino/*  the  abbot  should  have  had  the  rent  only  daring 
his  own  life,  because  the  reservation  was  in  the  disjunctive; 
but  it  was  held  that  the  words  '*  durante  termino''  declaring 
the  intent  of  the  parties  that  the  rent  should  have  continuance 
during  the  term,  the  law  orders  and  disposes  how  it  stall  g^) 
and  to  whom  it  shall  be  paid,  notwithstanding  the  words  to 
**  the  abbot  or  his  successors."    The  intent  of  the  statute  s^ems 
to  have  been  to  annex  the  covenants  respecting  the  premises 
demised  to  the  reversion,  so  that  they  might  pass  as  annexed  and 

(•)Cro.El.4S^        ik)tSmmd.9n.        (c)BBep.  111.      Cro.£i.85f. 
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iocidenl  to  it.     I  Saund.  230.    This  reservation  of  the  reot  to        1789. 
Stokes  the  mortgagor,  and  the  covenants  with  hiniy  during  the         ^^ 
term,  must  have  been  either  in  respect  of  his  interest  in  the        ngMimst 
land,  or  else  he  was,  as  contended  by  the  defendant,  a  mere      Ktssttt. 
stranger.    Now  supposing  him  to  have  been  a  mere  stranger  in 
point  of  estate,  and  the  covenants  to  him  void  ab  origine:  or  sup- 
posing him  on  the  other  hand  to  have  had  a  right,  either  in  respect 
of  his  being  a  party  to  the  deed,  or  in  respect  of  his  equity  of 
redemption;  his  release  of  that  equity  operated  as  an  extinguish- 
ment of  all  his  right  either  in  point  of  estoppel  or  of  interest* 
and  might  be  pleaded  as  such ;  so  that  the  defendant  is  in  no 
danger  of  being  doubly  charged.    The  law  will  therefore,  ac- 
cording to  the  doctrine  of  Pain  v.  Mallorjf,  order  and  dispose  of 
the  rent  to  the  plaintiff  as  the  immediate  reversioner,  and,  accord- 
ing to  the  language  of  Ch.  J.  Hale,  transfer  the  covenants  to  the 
plaintiff  as  incident  to  the  reversion. 

Cur.  adv.  vult* 

Lord  Kenyon,  Ch.  J. — Now  delivered  the  opinion  of  the 
Judges  then  in  court  (<i). 

I  cannot  conceive  why  the  plaintiff  has  introduced  into  her 
declaration  many  facts  there  staled.  If  there  were  no  other 
objection  against  the  plaintiff's  recovering  iii  th^  action,  the 
pleader  has  raised  some  difficulty  to  himself  by  stating  that  the 
plaintiff,  who  was  executrix,  assented  to  the  legacy  to  herself, 
and  took  the  term  in  her  own  right;  for  in  some  views  of  this 
question,  the  action  possibly  might  have  been  sustained,'  if  the 
plaintiff  had  sued  as  executrix  :  because  nothing  is  clearer  than 
that  a  term  which  is  taken  in  alienojure  is  not  merged  in  a  rever* 
sion  acquired  suojure. 

It  is  extremely  well  settled  at  common  law,  witliout  referring 
to  the  statute  32  H.  8.  c.  34.,  that  covenants  which  run  with 
the  land  will  pass  to  the  person  to  whom  the  land  descends. 
And  that  statute  enacted,  for  the  benefit  of  the  grantees  of  re- 
versions, that  they  should  have  the  like  advantages  against  the 
lessees,  their  executors,  8^c.  by  entry  for  non-payment  of  the 
rent ;  and  should  have  and  enjoy  all  and  every  such  advantages, 
benefits,  and  remedies,  by  action  only  for  not  performing  other 
conditions,  covenants,  or  agreements,  contained  in  the  leases, 
against  the  lessees,  as  the  lessors  or  grantors  had.  The  statute  also 
contains  a  clause,  giving  the  lessees  the  same  remedy  against  the 

(«)  AlM.Btfll«rJ. 
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17^9.         grantees  of  the  reversion  which  they  might  have  had  against 

•     their  grantors.     Therefore  under  this  statute  the  grantees  or. 

aftautxt  assignees  stand  in  the  same  situation,  and  have  tlie  same  remedv 
BuBSELr.  against  their  lessees,  as  the  heirs  at  law  of  individuals,  or  the 
successors  (in  the  case  of  corporations),  had  before  the  statute. 
It  becomes  therefore  necessary  to  inquire  whether  this  action  pf 
covenant  could  have  been  maintained  by  the  heirs  of  the  person 
from  whom  the  plaintiff  derives  her  title.  I  have  already  ob- 
served upon  the  introduction  of  one  fact  into  this  case,  which 
might  have  been  omitted ;  there  is  also  another,  which  deserves 
some  observation  here.  It  is  stated  that  Stokes  "wbs  only  a  mort- 
gagor, who  had  parted  with  his  whdle  tefm  to  the  mortgagee  ; 
and  the  declaration  goes  on  to  state  that  the  whole  interest 
which  was  vested  in  him  he  had  transferred  to  the  murtgagee. 
Therefore,  in  point  of  law,  I  cannot  conceive  how  this  cove- 
nant made  with  Slokes  can  be  said  to  run  with  the  land;  for 
Stokes  is  stated  in  the  declaration  to  have  no  interest  whatever  in 
the  land,  and  yet  both  the  implied  covenant,  arising  from  the 
^*  yielding  and  paying,"  and  also  the  express  covenants  are  en- 
tered into  with  Stokes,  It  is  not  sufficient  that  a  covenant  is 
concerning  the  land,  but,  in  order  to  make  it  run  with  the  land, 
there  must  be  a  privity  of  estate  between  the  covenanting  par- 
ties.  But  here  Stokes  had  no  interest  in  the  land  of  which  a 
Court  of  Law  could  take  notice  ;  though  he  had  an  equity  of 
redemption,  an  interest  which  a  Court  of  Equity  would  take  no- 
tice of.  These  therefore  were  collateral  covenants.  And  though 
a  party  may  covenant  with  a  stranger  to  pay  a  certain  rent  in 
consideration  of  a  benefit  to  be  derived  under  a  third  person,  yet 
such  a  covenant  cannot  run  with  the  land. 

But  even  supposing  that  these  covenants  had  been  entered^nto 
(not  with  Stokes  but)  with  fVebb,  who  had  an  interest  in  (he  land^ 
the  subsequent  transaction,  which  is  stated  in  the  declara- 
tion, puts  an  end  to  this  question.  It  appears  that  the  person 
entitled  to  the  reversion  of  the  99  years  term,  expectant  on  the 
determination  of  the  1 1  years  term  created  by  the  lease,  after- 
wards acquired  in  her  own  person  the  absolute  inheritance  of 
the  land ;  in  consequence  of  which  the  reversion  attendant  on 
the  lease  granted  to  the  tenant  no  longer  existed.  Another 
aatate,  totally  different,  arose  by  the  extinguishment  of  the  in- 
tervening estate.  Many  cases  were  cited  on  this  subject ;  one 
of  which,  Moor  94.  is  very  applicable.  There  a  person  made 
a  lease  for  100  years,  and  llie  lessee  made  an  underlease  for  SO 

years. 
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yearsi  rendering  rent,  with  a  clause  of  re-entry  ;  afterwards  the 
original  lessor  granted  the  reversion  in  fee,  and  the  grantee  pur- 
chased the  reversion  of  the  term ;  and  it  was  held  that  the  grantee 
should  not  have  either  the  rent,  or  the  power  of  re-entry ;  for 
the  reversion  of  the  term  to  which  they  were  incident,  was  ex- 
tinguished in  the  reversion  in  fee.  And  though  this  case  was 
only  detefroined  at  the  assizes,  yet  it  was  afterwards  recognized 
in  the  Court. 

Considering  then  that  these  are  covenants  entered  into  with  a 
stranger  that  do  not  run  with  the  land,  considering  also  that  the 
rent  is  incident  to  the  reversion  out  of  which  the  term  is  carved, 
and  that  that  reversion  is  gone,  it  seems  to  me,  with  all  the  in* 
clination  which  we  have  to  support  the  action,  (and  we  have 
hitherto  delayed  giving  judgment  in  the  hopes  of  being  able  to 
find  some  ground,  on  which  the  plaintiff's  demand  might  be  sus- 
tained,) that  it  cannot  be  supported.  The  defence  which  is  made 
is  made  of  a  most  unrighteous  and  unconscious  nature :  but  un- 
fortunately for  the  plaintiff  the  mode  which  she  has  taken  to  en- 
force her  demand  cannot  be  supported ;  and  consequently  there 
must  be 

Judgment  for  the  defendant. 


1789. 

WSBJB 

against 

KDS3BLI.. 


The  King  against  Wallace. 

A  Writ  of  Habeas  Corpus  had  been  directed  to  the  defendant 
to  produce  a  certain  person  who  was  charged  to  be  in  his 
custody ;  for  making  a  false  return  to  which  the  Court  granted  a 
rul^  to  shew  cause  why  an  attachment  should  not  issue  against 
him.  But  it  appearing  upon  sfaevring  cause  that  the  affidavits, 
upon  %vhich  the  application  was  made  for  an  attachment,  were 
sworn  before  Lothian^  who  was  the  attorney  for  the  prosecu- 
tion. 

The  Caurt  thought  they  were  not  at  liberty  to  receive  inform- 
ation from  any  source  so  connected  with  the  cause  espoused 
by  that  party.  They  said  they  had  before  in  this  term  ruled 
the  same  point  in  the  case  of  Mr.  Smithies  (a)  Recorder  of  Col- 

(a)  This  was  the  second  time,  the  protiecntor  in  that  case  was  turned  round 
by  a  formal  objection.     Vide  ante,  351. 

D  d  2  Chester, 


IVcdnesilay^ 
July  1st. 

The  Court  will 
in  no  case  iwno 
an  attachment 
againsit  a 
party  ut  the 
snit  of  anoUier, 
where  the 
affidavits  on 
which  the 
motion  is 
founded  are 
sworn  before 
the  agents  of 
the  prosecutor. 
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1799-        Chester y  against  whom  an  attachment  had  been  moved  for,  for 

'""^        non-compliance  with  a  writ  of  mandamus  to  grant  an  inspection 

ogidMBt       ^f  ^^^  corporation  books.    And  they  added  that  if  it  were  possi- 

Wallaci.      ble  to  make  any  distinction  in  these  cases,  they  should  be  more 

ready  to  admit  it  in  the  case  of  a  Habeas  Corpus  like  the  present, 

because  the  Court  were  peculiarly  called  upon   to   preserve 

the  liberty  of  the  subject  by  every  means  in  their  power ;  but 

the  rule  was  invariable  and  was  founded  on  the  wisest  and  most 

obvious  principles. 

Law  against  the  rule ;  ErsJme  in  support  of  it. 

Rule  discharged. 


ftND  QF  TRINITY   TBSH. 


CASES 

ARGUED  AND  DETERMINED 


IN  THE 


Court  of  KING»S   BENCH, 


IN 


Michaelmas  Term, 

In  the  Tbirtieth  Year  of  the  Reign  of  George  III. 


In  the  last  Vacation,  and  in  this  Term,  several  Pro- 
motions took  place. 

Mr.  Jusiice  Buller  was  created  a  Baronet. 

John  Lloyd,  Esq,  of  Lincoln's-Inn,  and  John  Mitford, 

Esq.  of  the  luner-TeinpIe,  were  made  fVelch  Judges,  and 

appointed  King's  Counsel. 
John  William  Rose,  Esq.  of  the  Inner-Temple,  was  chosen 

Recorder  of  the  City  of  London,  on  the  Resignation  of  Mr. 

Serjeant  Adair;  and  was  called  to  the  Degree  of  Serjeant  at 

Law.     The  Motto  on  his  Rings  was  P^iiium  Lege  Regi. 


Davies  against  Cottle.  MtmOmf, 

^  Nov.  9tli. 

TH  E  defendant  obtained  a  rule  in  the  last  term  to  shew  cause  jf  ^  nile  to 
why  there  should  not  be  the  like  judgment  as  in  case  of  a  »ii«w  caiwe 
nonsuit  on  an  affidavit  which  barely  stated,  in  the  usual  form,  Should- not  be 
that  the  plaintiff  had  not  proceeded  to  trial  aft^r  having  given  judgment  a» 

nonsuit  be  discharged  on  an  affidavit,  which  contains  an  answer  false  in  itself,  tlie  Court  will 
not  afterwards  open  the  matter  on  an  affidavit  which  disproves  the  contents  of  the  former  one. 

D  d  3  .  notice, 
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1789. 

Da  VIES 
offiiinst 
Cuttle. 


notice  of  trial  in  llie  regular  course;  which  rule  was  discharged, 
on  shewing  cause,  on  an  affidavit  disclosing  an  agreement  between 
the  parties,  made  after  the  notice  of  trial,  to  discontinue  the 
action  on  the  defendant's  paying  the  plaintiff  twelve  guineas. 

Gibbs  now  moved  to  discharge  tlie  latter  rule,  on  an  affidavit 
of  three  persons,  denying  the  agreement  in  toto,  and  disproving 
every  fact  contained  in  the  plaintiff's  affidavit.  He  observed 
that  though  this  application  was  of  the  first  impression,  it  was 
highly  reasonable  that  it  should  be  granted;  since  the  defendant 
had  no  other  opportunity  of  answering  the  plaintiff's  affidavit* 
And  if  it  were  permitted  to  a  plaintiff  to  discharge  a  rule  for 
judgment  as  in  case  of  a  nonsuit  by  extraneous  matter,  which 
the  defendant  had  no  opportunity  ot  controverting,  it  would  not 
only  enable  him  to  relieve  himself  from  the  payment  of  those 
costs  to  which  he  was  by  law  liable,  but  would  also  be  a  great 
encouragement  to  perjury.     But, 

Lord  Kenyon,  C.  J.  said— If  the  plaintiff's  affidavit  were  un* 
true,  he  might  be  indicted  for  the  perjury:  but  that  that  was 
not  a  sufficient  ground  to  induce  the  Court  to  open  the  matter 
again,  as  the  only  o()ject  of  it  was  the  costs.  And  he  thought 
tliat,  if  it  were  suggested  at  the  time  that  such  an  answer  as  was 
made  in  the  present  instance  to  the  rule  for  judgment  as  in  case 
of  a  nonsuit  was  false  in  fact,  the  Court  would  suspend  their 
judgment  in  it  till  the  matter  was  examined. 

Per  Curiam,  Rule  refused. 


RoLLESToN'  and  others,  Assignees  of  Margetson, 
a  Bankrupt,  against  Hibbert  and  others  (a). 

^  I  TROVER  for  the  ship  Commerce;  plea,  the  general  issue. 
-^  At  the  trial  the  following  case  was  reserved  for  the  opi- 
uion  of  this  Court.  ^J'he  bankrupt  being  indebted  to  the  de- 
fendants in  2000/.  on  bills,  which  they  had  accepted  and  ^jaid 
for  him,  on  the  21st  of  June  1788  gave  them  bis  promissory 


Tuesday, 
Nov,  lOtb. 

An  absolate  * 

bill  of  »ale  of  a 

Khip  then  at 

sea  is  void  by 

26  Geo,  S. 

e,  60.  *.  17. 

unless  the 

ccrtificnle  of 

the  regblry  be  recited  therein;  altbon^b  tlic  vendee  give  at  the  same  lime  an  nndertakio};  to 

restore  tiie  ship  on  a  future  day  on  j  ayment  of  a  certain  snm,  advanced  by  him  on  the  credit  of 

t:.ii  security.    And  though  the  vendee  had  also  the  grand  bill  of  sale,  and  liad  talcen  possession 

ot  the  ship  immediately  on  her  arrival,  it  was  held  that  he  could  not  retain  the  ship,  as  havioj?  a 

lien  on  her,  a^nst  the  assifrnees  of  the  vendor,  who  became  a  bankrupt  after  this  transfer  of  the 

ship,    [i  East,  399.    7  T.  R.  S06.     1  B.  &  P.  483.     1  East,  58.     3  Esp.  69.    5  Taunt,  e*-*. 

1  Sta.  177.J  *^ 


>)  Vid.  RoUaton  v.  Smithf  past.  4  vol.  161 ;  and  Camden  v.  Andenon,  post,  5  vol.  709 


(«) 


note. 
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note,  payable  in  three  months;  and  by  way  of  security  executed        1789. 

to  them  a  bill  of  sale  of  the  ship  Commerce,  and  at  the  same         

tioie  deposited  in  their  hands  the  grand  hill  of  sale,  and  also  a  "a^aJnJ/'^ 
policy  of  insurance  on  the  ship  from  London  to  Jamaica  and  Hibbert. 
back  again.  The  bill  of  sale  was  absolute  on  the  face  of  it^  and 
in  the  usual  form,  but  it  did  not  contain  a  recital  of  the  certifi- 
cate ol  the  registry  of  the  ship,  as  required  by  stat.  26  Geo,  3. 
r.  GO.  5.  17.  But  at  the  time  wheu  the  bankrupt  executed 
the  bill  of  sale,  and  deposited  that  together  with  the  grand 
bill  of  sale  and  policy  with  the  defendants,  they  gave  him 
an  acknowledgment  in  writing,  promising  to  return  the  same  upon 
payment  of  the  note.  On  the  2 1st  of  June  1788  the  ship  was 
in  foreign  parts,  and  did  not  arrive  in  England  till  the  22d  of 
November  17B8.  The  bankrupt  stopped  payment  the  3d  of 
July  I7S8;  on  the  Idlh  of  the  same  month,  a  commission  of 
bankrupt  was  issued  against  him  ;  and  on  the  8th  of  August  his 
effects  were  assigned  to  the  plaintiffs.  Immediately  on  the  ship's 
arrival  in  England  the  defendants  took  possession  of  her,  and 
still  continue  in  possession.  After  the  2 1st  of  June  1 788,  and 
before  his  bankruptcy,  the  bankrupt  paid  to  his  creditors,  in  the 
course  of  his  trade,  between  3000/.  and  4000/.  And  it  was 
also  found  by  the  case  that  the  bill  of  sale  was  not  executed  by 
the  bankrupt  in  contemplation  of  bankruptcy. 

This  case  was  argued,  in  last  Trinity  term,  by  Imw  for  the 
plaintiff,  and  East  for  the  defendants;  and  again  on  thi^day,  by 
Shep/ierd  for  the  plaintiffs,  and  Bower  for  the  defendants. 

On  the  part  of  the  plaintiffs,  it  was  insisted  that  the  defendants 
had  no  right  to  detain  the  ship  from  the  assignees,  either  on  the 
ground  of  a  purchase  or  a  lien.  First,  this  cannot  be  sup- 
ported as  a  contract  of  sale^  because  the  bill  of  sale  is  not 
conformable  to  the  statute  26  Geo,  3.  c.  60.  s,  17-  which  enacts 
**  that  when  and  so  often  as  the  property  in  any  ship  of  a  British 
''  subject  shall  be  transferred  to  any  other  British  subject,  in 
"  whole,  or  in  part,  the  certificate  of  the  registry  of  such  ship  shall 
**  be  truly  recited  in  the  bill  or  other  instrument  qfsale^  otherwise 
''  suchbillofsale  shall  be  utterly  null  and  void  to  all  intents  and 
*^  purposes."  Therefore  this  bill  of  sale  is  itself  totally  void ;  and  • 

the  sale  of  the  ship  is  equally  so :  For  since  the  passing  of  this 
statute  British  ships  can  only  be  transferred  by  bills  of  sale ; 
otherwise  the  clause,  requiring  a  recital  of  the  certificate  in  the 
bill  of  sale,  would  be  nugatory.  The  act  was  made  *^  for  the 
**  increase  and  encouragement  of  shipping  and  navigation :''  And 

D  d  4  Ml 
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Davies 
affitinst 
Cuttle. 


notice  of  trial  in  the  regular  course;  which  rule  was  discharged, 
on  shewing  cause,  on  an  affidavit  disclosing  an  agreement  between 
the  parties,  made  after  the  notice  of  trial,  to  discontinue  the 
action  on  the  defendant's  paying  the  plaintiff  twelve  guineas. 

Gibbs  now  moved  to  discharge  the  latter  rule,  on  an  affidavit 
of  three  persons,  denying  the  agreement  in  toto,  and  disproving 
every  fact  contained  in  the  plaintiff's  affidavit.  He  observed 
that  though  this  application  was  of  the  first  impression,  it  was 
highly  reasonable  that  it  should  be  granted;  since  the  defendant 
had  no  other  opportunity  of  answering  the  plaintiff's  affidavit. 
And  if  it  were  permitted  to  a  plaintiff  to  dibcharge  a  rule  for 
judgment  as  in  case  of  a  nonsuit  by  extraneous  matter,  whicli 
the  defendant  had  no  opportunity  ot  controverting,  it  would  not 
only  enable  him  to  relieve  himself  from  the  payment  of  those 
costs  to  which  he  was  by  law  liable,  but  would  also  be  a  great 
encouragement  to  perjury.     But, 

Lord  Ken  YON,  C.  J.  said— If  the  plaintiff's  affidavit  were  un* 
true,  he  might  be  iudicled  for  the  perjury:  but  that  that  was 
not  a  sufficient  ground  to  induce  the  Court  to  open  the  matter 
again,  as  the  only  object  of  it  was  the  costs.  And  he  thought 
tliat,  if  it  were  suggested  at  the  time  that  such  an  answer  as  was 
made  in  the  present  instance  to  the  rule  for  judgment  as  in  case 
of  a  nonsuit  was  false  in  fact,  the  Court  would  suspend  their 
judgment  in  it  till  the  matter  was  examined. 

Per  Curiam,  Rule  refused. 


RoLLESToK  and  others,  Assignees  of  Margetson, 
a  Bankrupt,  against  Hibbert  and  others  (a). 

TROVER  for  the  ship  Commerce;  plea,  the  general  issue, 
siup  men  at  ^t  the  trial  the  following  case  was  reserved  for  the  opi. 

«<?a  w  void  by  uion  of  this  Court.  'Jlie  bankrupt  being  indebted  to  the  de- 
fendants in  2000/.  on  bills,  which  they  had  accepted  and  |iaid 
for  him,  on  the  21st  of  June  1788  gave  them  bis  promissory 

the  registry  be  recited  therein ;  altbon^b  the  ventlee  give  at  the  same  time  an  nndertakini;  to 
restore  the  ship  on  a  future  day  on  \  ayment  of  a  certain  sum,  advanced  by  him  on  the  credit  of 
t,U  security.  And  tliough  the  vendee  had  also  tlie  grand  bill  of  sale,  and  bad  taken  possession 
of  the  ship  immediately  on  her  arrival,  it  waa  held  that  he  could  not  retain  the  ship,  as  having  a 
lien  on  her,  against  the  assif^nees  of  the  vendor,  who  became  a  bankrupt  after  this  transfer  of  the 
ship.  ['2  East,  399.  7  T.  R.  S06.  1  B.  &  P.  483.  1  East,  58.  3  Esp.  69.  5  Taunt.  64**. 
iSta.  177.J  >  f  - 

(a)  Vid.  RoiUiton  v.  Smithf  poif.  4  voU  161 ',  and  Camden  v.  Andmon,  pQtt.  5  vol.  709. 

Dote, 


Tuesday^ 
Nov,  lOth. 


An  absolute 


26  Geo,  5. 
e.  60.  *.  17. 
unles-^  the 
ccrtificHte  of 
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note,  payable  in  three  months;  and  by  way  of  security  executed        1789. 

to  them  a  bill  of  sale  of  the  ship  Commerce,  and  at  the  same         

time  deposited  in  their  hands  the  grand  hill  of  sale,  and  also  a  ae-afnJ^"'^ 
policy  of  insurance  on  the  ship  from  London  to  Jamaica  and  Hibbert. 
back  again.  The  bill  of  sale  was  absolute  on  the  face  of  it,  and 
in  the  usual  form,  but  it  did  not  contain  a  recital  of  the  certifi- 
cate of  the  registry  of  the  ship,  as  required  by  stat.  26  Geo,  3. 
r.  60.  5.  17.  But  at  the  time  when  the  bankrupt  executed 
the  bill  of  sale,  and  deposited  that  together  with  the  grand 
bill  of  sale  and  policy  with  the  defendants,  they  gave  him 
an  acknowledgment  in  writing,  promising  to  return  the  same  upon 
payment  of  the  note.  On  the  2 1st  of  June  1788  the  ship  was 
in  foreign  part9,  and  did  not  arrive  in  England  till  the  22d  of 
November  17B8.  The  bankrupt  stopped  payment  the  3d  of 
July  1 788;  on  the  18th  of  the  same  month,  a  commission  of 
bankrupt  was  issued  against  him  ;  and  on  the  8th  of  August  his 
effects  were  assigned  to  the  plaintiffs.  Immediately  on  the  ship's 
arrival  in  England  the  defendants  took  possession  of  her,  and 
still  continue  in  possession.  After  the  2 1st  of  June  1788,  and 
before  his  bankruptcy,  the  bankrupt  paid  to  his  creditors,  in  the 
course  of  his  trade,  between  SOOO/.  and  4000/.  And  it  was 
also  found  by  the  case  that  the  bill  of  sale  was  not  executed  by 
the  bankrupt  in  contemplation  of  bankruptcy. 

This  case  was  argued,  in  last  Trinity  term,  by  Imw  for  the 
plaintiff,  and  East  for  the  defendants;  and  again  on  this  day,  by 
Shepherd  for  the  plaintiffs,  and  Bower  for  the  defendants. 

On  the  part  of  the  plaintiffs,  it  was  insisted  that  the  defendants 
had  no  right  to  detain  the  ship  from  the  assignees,  either  on  the 
ground  of  a  purchase  or  a  lien.  First,  this  cannot  be  sup- 
ported as  a  contract  of  sale,  because  the  bill  of  sale  is  not 
conformable  to  the  statute  26  Geo.  3,  c.  60.  s.  17-  which  enacts 
**  that  when  and  so  often  as  the  property  in  any  ship  of  a  British 
*'  subject  shall  be  transferred  to  any  other  British  subject,  in 
"  whole,  or  in  part,  tlie  certificate  of  the  registry  of  such  ship  shall 
**  be  truly  recited  in  the  bill  or  other  instrument  qfsale^  otherwise 
^'  suchbill  of  sale  shall  be  utterly  null  and  void  to  all  intents  and 
*^  purposes."  Therefore  this  bill  of  sale  is  itself  totally  void ;  and 
the  sale  of  the  ship  is  equally  so :  For  since  the  passing  of  this 
statute  British  ships  can  only  be  transferred  by  bills  of  sale ; 
otherwise  the  clause,  requiring  a  recital  of  the  certificate  in  the 
bill  of  sale,  would  be  nugatory.  The  act  was  made  *^  for  the 
^*  increase  and  encouragement  of  shipping  and  navigation  :**  And 

D  d  4  jii 
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1789.        in  order  to  prevent  Jbreigners  enjojing  any  of  the  privileges,  i9 
— ~"         which  (he  owners  of  British  ships  are  entitled,  the  statute  has  pro- 
tif^ainst        vided  certain  checks ;  as  that  there  shall  be  a  certificate  of  the  re- 
HiBBERT.      gistryoftfaeship  from  thecollectorofthecustoms  where  built  (a); 
that  no  certificate  shall   be  granted,  unless  the  owner  make 
oath  that  he  is  a  subject  of  Great  Britain,  and  that  no  foreigner 
hath  any  share  or  interest  in  the  vessel  (6) ;  that  a  bond  shall  be 
given  not  to  lend  the  certificate  (c) ;  that  in  the  case  of  a  sale  of 
•  the  ship,  the  name  and  description  of  the  purchaser  shall  be  in- 
dorsed on  the  certificate,  and  he  is  to  transmit  a  copy  of  it  to  the 
person  authorised  to  make  the  register  {d);  and  that  the  certifi- 
cate shall  be  recited  in  the  bill  of  sale  (e) ;  all  which  provisbns 
and  checks  may  be  defeated,  if  any  other  instrument  be  permitted 
to  have  the  same  operation  as  a  bill  of  sale  under  the  statute. 
And  it  is  to  ^e  observed  that  this  species  of  property  passes  by 
bill  of  sale,  and  not  by  delivery,  as  in  the  case  of  other  person- 
alty.      Secondly,    Neither  can   the   instrument,  or   any   part 
of  this  transaction,  give  the  defendants  a  lien,  so  as  to  enable 
them  to    retain   the   ship   till  their   demand  is   satisfied.     As 
the  bill  of  sale  is  absolutely  void  by  the  statute,  it  is  a  mere  nuU 
lity;  and  then  this  is  the  case  of  a  naked  bailment,  the  ship 
not  having  been  delivered  for  any  specific  purpose ;  in  which  case 
the  plaintiffs  may  recover  it  in  an  action  of  trover,  or  a  Court  of 
Equity  would  decree  a  restitution  of  it.  This  must  be  considered 
as  one  transaction  consisting  of  several  parts,  all  depending  on 
the  bill  of  sale  :   And  where  an  instrument  is  delivered  for  one 
purpose,  and  it  fails,  it  cannot  operate  alio  intuitu,     R.  v.  The 
Inhabitants  of  All  Saints  in  Hereford,  Burr.  S.  C.  656.    This 
cannot  be  binding  in  a  Court  of  Law  as  a  lien,  because  that  would 
be  to  create  an  itUerest  in  the  ship,  which  is  expressly  guarded 
against  by  the  statute.     Foreigners  might  also  say  that,  though 
the  bills  of  sale,  under  which  they  might  claim,  are  void,  stilt 
the  lien  ir  valid.    Therefore,  unless  the  construction  contended 
for  by  the  plaintiffs  be  put  upon  the  statute,  foreigners  may  have 
shares  and  interests  in  British  ships,  and  become  entitled  to  all 
the  privileges  which  British  subjects  have,  by  advancing  money 
on  British  ships,  and  taking  the  grand  bill  of  sale  and  an  assign* 
raent  of  the  ship,  and  totally  disregarding  the  requisites  of  tins 
statute. 

Bower  and  East,  on  the  part  of  the  defendants,  insisted  on 
two  grounds;   1.  That  this  was  not  such  a  transfer  of  property 

(a)  Sect.  S.  (b)  Sect  10.   (c);Sect.  15.   (d)  Sect.  16.  (e)  Sect,  17: 

to 
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to  the  defendants,  as  the  get  was  intended  to  attach  upon  at  alK  17Q9* 
2.  That  if  it  were,  yet  as  between  these  parties  the  defendants 
had  a  right  to  retain  the  possession  of  the  ship  till  their  lien  was  againu 
discharged.  Ist.  The  object  of  the  act  was  two-fold;  to  prevent  Hibbbrt. 
any  but  British  built  ships  from  being  navigated  in  the  trade  of 
Great  Britain ;  and  also  to  prevent  foreigners  from  navigating 
even  Brt/isA-built  ships  with  the  privileges  of  British  subjects; 
llie  right  of  navigation  therefore  was  the  great  object  of  the  Le- 
gislature :  So  that  unless  the  right  acquired  by  the  defendants 
was  such  in  its  nature  as  would  enable  them  to  navigate  the  ship, 
4he  act  was  never  intended  to  attach  at  all.  Now  the  only  right, 
as  appears  from  the  whole  of  the  transaction  disclosed  in  (he  case, 
either  conferred,  or  intended  to  be  acquired,  was  that  of  a  mort* 
gage  on  the  ship  to  a  certain  amount ;  for  though  the  bill  of  sale 
was  absolute  on  the  face  of  it,  yet  the  defendants  gave  an  ac- 
countable receipt,  whereby  they  promised  to  restore  that  and  all 
the  other  muniments  upon  payment  of  Margetson^s  note,  for 
which  (he  ship  was  pledged  as  a  security.  The  contract  therefore 
was  merely  executory;  the  only  right  they  acquired  was  that  of 
possession,  which  was  to  remain  wiih  them  as  a  security.  They 
had  no  right  to  the  intermediate  profits  of  the  voyage ;  nor  could, 
independently  of  the  omission  in  the  bill  of  sale,  have  been  en- 
abled to  navigate  the  vessel ;  for  they,  not  only  could  not  have 
taken  the  oath  prescribed  by  the  10th  section  of  the  act,  which 
the  owners  of  a  ship  are  required  to  do,  namely,  that  they  were 
Ihe  io/e  owners,  and  that  no  other  person  had  any  *^  right,  in- 
"  terest,  share,  or  property  therein ;"  but  while  the  ship  was  at 
sea  it  was  absolutely  impossible  to  get  at  the  certificate,  (which  by 
section  34  must  always  be  kept  ou  board,)  either  for  the  purpose 
of  inserting  it  in  the  bill  of  sale,  or  of  having  it  indorsed  accord- 
ing to  the  I6th  section.  And  this  argument  bears  much  stronger 
when  it  appears  that  that  difficulty  is  provided  for  in  the  case  of 
a  sale  of  a  ship  at  sea  to  a  foreigner;  so  that  unless  the  Court 
can  go  the  length  of  sa)  ing  that  the  legislature  did  not  intend  that 
a  ship  at  sea  should  in  future  be  capable  of  being  transferred  to 
a  British  subject,  this  will  at  least  appear  to  be  a  casus  omissus  in 
the  act,  because  of  the  impossibility  of  complying  with  some  of 
the  requisites.  But  further  it  appears  by  reference  ioj  SfS  W.S, 
c.  22.  a  statute  made  in  pari  materia,  and  expressly  referred  to 
as  the  basis  of  the  l6tli  section  of  this  latter  act,  that  a  mortgage 
was  not  the  sort  of  transfer  of  property  intended  by  the  latter ; 
for  the  act  of  William  requires  the  indorsement  on  the  certificate 
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1769*  to  be  made  to  deoote  the  alteration  of  propert}'  '^  by  the  sale  of 
**  one  or  more  shares"  and  the  latter  act  only  requires  the  addi- 
tion of  another  circumstance  to  that  indorsement ;  therefore  it 
HiBBEttT.  confines  the  indorsement  to  the  case  of  an  absolute  sale  of  specific 
shares,  which  a  mortgage  can  never  be  said  to  be.  The  act  tan- 
not  extend  to  all  transfers  of  ships ;  if  it  did,  it  would  include 
transfers  by  operation  of  law.  If  then  this  were  not  such  a  sale 
as  comes  within  the  Kith  section,  requiring  the  indorsement  of 
it  on  the  certilicate,  it  follows  that  the  certificate  need  not  be 
set  out  in  the  bill  of  sale  as  required  by  the  17ih  section.  But 
even  admitting  that  such  a  recital  was  necessary  ip  the  bill  of 
sale,  the  utmost  that  the  17th  section  purports  to  do,  in  case  of 
the  omission  of  it,  is  to  avoid  such  bill  of  sale;  but  it  by  no  means 
avoids  the  contract ;  nor  was  it  necessary  that  it  should ;  for  as 
the  right  of  navigation  was  the  only  object  in  view,  as  that  i$ 
specifically  provided  for  by  other  clauses,  the  only  reason  for 
avouhng  such  an  imperfect  bill  of  sale  was  to  prevent  that  bemg 
made  use  of  towards  acquiring  a  right  of  navigation,  unless  the 
main  requisites  of  the  act  appeared  on  the  face  of  it  to  have  been 
complied  with.  And,  as  far  as  the  public  are  concerned,  tlie 
act  is  satisfied  if  the  requisites  be  complied  with  an^r  time  before 
the  ship  leaves  port.  Whereas  here,  even  if  the  defendants  had 
taken  a  more  formal  bill  of  sale,  they  could  not  have  cleared  out, 
even  if  the  ship  bad  come  to  port,  unless  they  had  been  guilty  of 
perjury,  in  swearing  to  an  absolute  property,  when  they  only  had 
a  conditional  one,  and  until  the  certificate  had  been  indorsed. 
As  the  only  claim  therefore  which  the  defendants  had  on  the 
ahip  was  a  mortgage  or  lien,  and  as  they  never  could,  inde- 
pendently of  the  clause  in  question,  under  such  a  title  have 
navigated  the  ship,  it  was  not  necessary  for  them  to  have  had 
any  written  instrument '  whatiever,  but  their  lien  would  have 
attached  by  the  mere  delivery  of  the  thing.  If  the  bill  of  sale 
is  to  be  held  void  to  all  intents  andpurpoees,  it  must  be  taken  as  if 
it  never  had  existed;  and  then  the  defendant's  lien  stands 
thus:  they  have  advanced  2000/.  on  the  bankiupt's  note, 
and  be  has,  by  way  of  collateral  security,  made  a  symbolical 
delivery  to  them  of  the  ship,  (since  perfected  by  actual  possession,) 
by  placing  in  their  hands,  besides  other  muniments  of  the  pro- 
perty, the  grand  bill  of  sale,  which  in  the  case  of  a  ship  at  sea 
has  been  repeatedly  held  to  be  equivalent  to  delivery  of  the  ship 
itself.  Atkinson  v.  Maling,  ante  2  vol.  4G2.  Falkener  v.  Case^ 
Btob  Cas,  in  Ch.  125. 4r  ai^^  ^  voU  491*    Now  it  can  never  be 
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contended,  that  if  a  man  take  several  different  securities  for  a 
loan,  and  one  of  tbem  happen  lo  be  void^  all  the  rest  are  thereby 
avoided.  But  Sdly,  Whatever  might  have  been  the  question  as 
between  the  defendants  and  third  persons,  at  any  rate  the  plain- 
tiffs cannot  make  this  sort  of  objection ;  they  stand  exactly  in  the 
same  situation  as  the  bankrupt  himself,  subject  to  all  his  equities, 
and  bound  to  make  good  all  his  bona  fide  engagments.  That 
principle  was  broadly  laid  down  in  Fox  v.  Hanbury  (a),  and  has 
been  repeatedly  recognized  in  this  court  (6).  By  the  same  au- 
thorities too  it  appears  that  where  a  bankrupt  had,,  for  a  valuable 
consideration,  bound  himself  in  conscience  to  put  a  legal  se- 
curity into  the  hands  of  the  contracting  party,  and  the  bank- 
ruptcy had  happened  before  such  security  was  given  or  completed. 
Courts  of  Law  and  Equity  have  unequivocally  declared,  that 
the  assignees  of  the  bankrupt  could  not  recover  back  the  thing 
deposited,  without  satisfying  the  demand  for  which  it  was  so 
pledged.  Consistently  then  with  the  principles  of  those  cases, 
the  assignees  cannot  recover  the  possession  of  the  ship,  without 
satisfying  the  defendant's  lien.  The  utmost  they  can  allege  isj 
that  the  defendants  have  not  the  legal  title  :  but,  admitting  that 
to  be  the  ca3e,  the  assignees  are  bouud  in  equity  ;  and  if  so,  they 
cannot  recover  in  trover;  for  it  was  clearly  established  in  Green 
V.  Farmer  (c),  and  various  other  cashes,  that  wherever  a  party  has 
an  equitable  lien,  he  may  retain  in  trover.  The  gist  of  such  an 
action  is  the  wrongful  conversion ;  and  it  cannot  be  said  that  the 
defendants  have  wrongfully  converted  that  which  was  put  into 
their  hands  for  the  express  purpose  for  which  they  still  hold  it. 
And  though  the  defendants  might  not  have  been  able  to  recover 
on  this' title  in  the  character  of  plaintiffs,  yet  it  is  an  ample  de- 
fence to  an  action  by  the  assignees  of  the  bankrupt,  who  could 
not  have  taken  advantage  of  the  imperfect  title  which  the  bank- 
rupt himself  had  granted. 

It  was  replied,  to  the  supposed  difficulty,  that  the  certificate 
could  not  be  recited  in  the  bill  of  sale,  because  that  instrument 
was  on  board  the  ship  t!ien  at  sea,  that  there  was  a  duplicate  of 
it  in  the  port,  to  which  the  parties  might  have  had  recourse, 
and  the  statute  relates  to  all  transfers  of  ships,  as  well  >at  sea  as 
in  port.  Neither  was  there  any  difficulty  in  taking  the  oath 
required  by  the  statute,  on  account  of  the  defendants  not  being 

(a)  Cowp.  488. 

(6)  Mkinton  v.  Maiing^  wide  t.  Vol.  462.  and  Limpriere  v.  PuaUy,  Jb.  485* 
See  ako  Drown  ?.  Ueaihcotet  t  Atk.  160.  (c)  4  Bmr.  2918. 

the 
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17S9*  the  sole  owners ;  for  they  might  have  stated  the  real  transactioo, 
BollT"  n  ^"^  ^^^^  sworn  that  they  and  certain  others  person^  according  to 
agaitui  their  respective  iuterestSy  were  the  owners ;  otherwise  no  mort- 
HiBBEHT.  gagee  of  a  ship  could  have  a  good  security.  All  that  the  Legis- 
lature meant  to  guard  against^  by  requiring  the  oath,  was  that  it 
might  be  seen  by  that  oath  that  no  foreigner  had  any  share  or  in- 
terest in  any  vessel.  This  is  not  like  the  case  of  Lempriere  v.  Pas- 
lejfy  where,  an  ass'^gnment  of  goods  at  sea  having  been  made  be- 
fore the  bankruptcy,  and  the  bill  of  lading  indorsed  afterwards,  it 
was  held  that  the  agreement  was  binding  in  equity ;  and^that,  as  a 
Court  of  Equity  would  have  decreed  a  legal  assignment  (which 
was  to  be  executed)  as  well  agamst  the  assignees  as  against  the 
bankrupt  himself,  a  Court  of  Law  would  not  divest  the  defend- 
ants of  the  goods  of  which  they  had  taken  possession  under  that 
assignment:  for  here  no  other  instrument  was  to  be  executed  by 
the  bankrupt,  nor  was  any  other  subsequent  act  to  be  done  to 
give  the  plaintiffs  a  more  complete  title. 

Lord  Kt£NYON,  Ch.  J.— The  question  is  whether  the  bill  of 
sale  which  is  stated  in  the  case,  and  which  appears  on  the  face  of  it 
to  be  absolute,  is  an  effective  instrument  to  convey  the  property 
in  the  ship.  The  objection,  which  has  been  made  to  it,  arises 
from  the  17th  section  of  the  26th  Geo.  3-  c  60.  which  enacts 
that  every  bill  of  sale  of  a  ship,  or  other  instrument,  not  having 
inserted  in  it  the  certificate  of  the  registry  of  such  ship,  shall bt 
utterly  null  and  void  to  all  intents  and  purposes.  This  clause  is 
couched  in  the  most  positive  terms  which  the  language  affords, 
and  it  renders  such  a  bill  of  sale  an  absolute  nullity.  This  sta- 
tute was  framed  by  an  able  statesman  (a),  viho  is  peculiarly  con- 
versant in  the  commercial  interests  of  this  country ;  and  from  the 
experience  which  has  been  already  had  of  it,  it  is  acknowledged 
to  be  founded  in  wisdom,  and  to  have  produced  all  those  bene- 
ficial consequences  to  the  commerce  and  shipping  of  this  country 
that  were  expected  from  it.  Therefore  even  if  Judges  could  have 
any  leaning  in  their  minds  on  such  occasions,  we  should  not  have 
any  inclination  to  put  such  a  construction  on  the  words  of  this 
act  as  would  tend  to  evade  the  wholesome  provisions  of  it.  By 
way  of  answer  to  the  positive  words  of  the  17lh  section,  it 
was  first  contended  that  it  is  not  necessary  fhat  the  property  in 
a  ship  should  pass  by  a  written  instrument:  on  that  point  I 
give  no  opinion,  because  it  is  not  necessary.     But  certainly  if 

(a)  Lord  Ha»ke9burff. 
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the  parties  choose  to  convey  by  a  written  instrumenty  that  shews  1789* 
what  the  intention  and  the  rights  of  the  parties  are,  and  they  — — 
shall  not  afterwards  be  permitted  to  refer  to  any  other  agrees  agMhui 
ment.  For  if  a  person  execute  a  bill  of  sale  of  goods,  without  Hionaai^ 
stamp,  such  an  instrument  cannot  be  received  in  evidence,  and 
yet  the  vendee  cannot  resort  to  any  parol  evidence  ot  the  agree- 
ment. So  here  the  title  of  the  defendants  bemg  reduced  to 
writing,  they  cannot  refer  to  any  other  agreement^^  even  though 
the  written  instrument  be  void  by  the  act.  Then  it  was  urged  that 
this  statute  did  not  apply  to  the  instance  of  transfers  of  ships  at 
sea ;  but  the  words  of  the  17(h  section  are  general^  and  make 
no  exception  of  such  cases.  And  with  respect  to  the  impossibi- 
lity of  complying  with  the  requisitions  of  the  act  while  the  ship 
was  at  sea,  on  account  of  tlie  certificate  of  the  registry  being  on 
board,  it  is  to  be  observed,  that  the  parties  might  have  extracted 
from  the  registry  at  the  custom  house  all  that  was  necessary 
for  this  purpose.  Then  it  was  insisted  that,  although  the  bill 
of  sale  could  not  take  effect  as  such,  the  defendants  had  a  lien 
on  the  ship,  to  the  amount  of  their  demand :  but  that  is 
wholly  unfounded ;  for  the  bill  of  sale  professes  to  transfer  the 
absolute  property  in  the  ship.  And  supposing  that  the  bank- 
rupt had  never  called  for  a  return  of  the  ship,  from  what  time 
can  the  title  of  the  vendees  be  said  to  accrue  ?  Was  it  only  from 
the  time  when  the  sum  of  2000/.  became  due,  and  was  not 
paid  i  On  payment  of  (hat  sum  indeed  the  vendor  would  have 
had  a  right  to  call  for  a  return  of  the  ship ;  but  that  could  not 
devest  the  intermediate  property  of  the  vendees  under  the  bill 
of  sale.  The  law  was  so  with  respect  to  real  property  prior  to 
the  14  Geo,  2.  c,  20;  before  which  time  conditional  surrenders 
were  made  by  tenants  for  life,  to  make  good  tenants  to  the 
pr€Bcipe,  to  suffer  common  recoveries ;  which  surrenders  were 
to  be  avoided  by  the  payment  of  large  sums  on  particular  days* 
when  the  surrenderees  were  to  reconvey :  now  if  during  that  ^ 
interval  the  whole  property  did  not  pass  to  the  surrenderees,  such 
recoveries  would  have  been  void ;  but  undoubtedly  the  pro- 
perty did  pass  in  such  cases.  So  in  the  case  of  a  mortgage,  where 
a  descent  is  cast  before  it  becomes  absolute,  the  legal  estate 
must  descend  according  to  the  terms  of  the  mortgage,  notwith- 
standing  the  day  of  redemption  is  not  passed.  It  was  next  said, 
that  in  this  case  a  Court  of  Equity  would  not  compel  the  de- 
fendants to  deliver  up  the  ship,  until  their  demand  was  satisfied  : 
V  But  I  do  not  know  that  ^  Court  of  Equity  would  contrue  this 

act 


414  CASES  IN  MICHAELMAS  TERM 

1789;       act  of  parliament  in  a  different  manner  from  a  Court  of  Law. 

— —         But  whatever  a  Court  of  Equity  might  do,  it  is  sufficient  for  us, 

agmtt        sittmg  i»  a  Court  of  Law,  to  put  a  legal  construction  on  tbis 

Hjbbbbt,     statute.     Where  the  parties  have  relied  on  an  invalid  security,  I 

do  not  kno^v  that  a  Court  of  Equity  would  decree  a  performance 

of  the  contract.   Then  as  the  instrument  in  tbis  case  is  not  valid 

in  point  of  law,    the   contract  cannot  be  supported  here  on 

grounds  upon  which  we  do  not  know  that  a  Court  of  Equity 

would  act.     As  therefore  there  is  nothing  either  in  the  words 

or  the  context  of  this  act  of  parliament  to  warrant  us  in  giving 

effect  to  this  bill  of  sale,  1  am  of  opinion  that  the  postea  ought 

to  be  delivered  to  the  plaintiffs. 

AsHHURST,  J. — As  the  words  of  the  17th  section  uf  this 
statute  so  explicitly  declare  that  all  bills  of  sale,  which  do  not 
comply  with  the  requisites  uf  the  act,  shall  be  null  and  void  to 
all  intents  and  purposes ^  if  we  were  to  decide  this  bill  of  sale  to 
be  good  to  a  particular  intent^  we  should  act  in  direct  opposi- 
tion to  the  positive  words  of  the  statute.  We  are  not  to  take 
upon  ourselves  to  determine  whether  the  general  provisions  of 
the  act  are  wise  or  not,  or  whether  this  case  should  or  should 
not  have  been  excepted  out  of  the  statute ;  those  were  matters 
for  the  consideration  of  the  Legislature.  But  it  is,  said  that 
this  ought  to  be  considered  as  an  excepted  case,  because  the  re- 
quisites of  the  statute  could  not  be  complied  with,  inasmuch 
as  the  certificate  of  the  registry  was  actually  on  board  the  ship 
at  the  time  of  the  bill  of  sale :  but  that  argument  has  beeu 
fully  answered,  for  the  parties  might  have  had  recourse  to  the 
registry  of  the  custom-house.  Then  this  case  was  argued  oa 
the  ground  that  the  defendants  have  a  lien  on  the  ship,  and 
therefore  that  they  have  a  right  to  retain  the  possession.  That 
argument  might  perhaps  have  had  some  weight  as  against  the 
bankrupt  himself :  but  now,  by  means  of  the  bankruptcy,  the 
rights  of  third  persous  have  intervened ;  and  all  tb«  creditors 
of  the  bankrupt  have  an  equitable  lien  on  bis  estate,  and  are 
entitled  to  an  equal  distribution.  <  And  where  two  equities 
meet,  the  legal  title  must  prevail,  which  in  the  present  case  is 
with  the  plaintiffs. 

BuLLER,  J. — In  this  case  the  defendants  have  undoubtedly 
acted  fairly  and  bondjide;  and  if  they  lose  the  benefit  of  that 
security  to  which  they  trusted,  it  is  certainly  a  hard  case.  But  the 
doctrine  of  hardship  is  not  a  favourable  subject  in  a  Court  of  La^ 
in  any  case^  still  less  so  when  we  are  to  judge  according  to  the 

spirit 
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spirit  and  words  of  an  act  of  parliameot.  In  the  present  case  the         1789. 

words  of  the  statute  are  so  plain  and  so  decisive,  that  it  is  im-         

possible  to  get  over  them.  This  case  most  ultimately  depend  on  ^^^1^^^ 
the  17th  section  ;  the  clear  effect  of  which  is  that,  in  all  cases,  Hibbbrt. 
according  to  the  language  of  the  clause,  a  bill  of  sale  shall  be 
utterly  mill  and  void,  unless  the  certificate  of  the  registry  be 
recited  in  it.  It  is  not  recited  in  this  bill  of  sale,  and  therefore 
it  is  admitted  that  the  bill  of  sale  is  void  :  but  it  has  been  con- 
tended that  this  case  is  not  within  the  act,  on  two  grounds; 
first,  because  the  statute  does  not  apply  to  the  case  of  a  ship  sold 
at  sea ;  and  Sdly,  not  to  a  case  like  the  present,  because  under 
this  transaction  the  defendants  acquired  no  right  to  navigate  the 
ship,  which  was  the  only  object  of  the  Legislature.  As  to  the 
first :  I  think  that  the  other  clauses  of  the  statute  are  decisively 
against  it ;  because  the  case  of  a  sale  of  a  ship  either  at  sea  or  in 
a  foreign  port  to  a  foreigner ^  is  expressly  provided  for  by  the 
15tfa  section:  Then,  if  we  see  that  in  one  part  of  this  statute 
the  Legislature  had  in  view  the  sale  of  a  ship  at  sea  or  in  a  foreign 
port,  and  made  special  provisions  for  such  a  purchase  by  a  fo- 
reigner, it  cannot  be  argued  that  the  selling  of  a  ship  at  sea  in 
other  cases  was  not  in  the  contemplation  of  the  Legislature:  but 
it  shews  that  they  only  intended  to  make  one  exception,  leaving 
all  other  cases  within  the  general  words  of  the  17th  section. 
Besides,  before  such  an  argument  ought  to  be  adopted,  it  ought 
to  appear  that  beyond  all  controversy  the  parties  could  not  com- 
ply with  the  requisites  of  the  statute,  and  that  this  was  a  casus 
omissus;  which  is  by  no  means  to  be  collected  from  the  statute. 
Neither  is  the  second  ground  of  argument  well  founded,  be- 
cause the  bill  of  sale  purports^  on  the  face  of  it,  to  be  an  ab- 
solute  transfer  of  the  property ;  and  the  defendants,  having  the 
possession  of  the  grand  bill  of  sale,  and  also  of  this  bill  of  sale, 
could  not  have  been  prevented  navigating  the  ship,  except  for 
the  provisions  of  this  act  of  parliament :  whereas,  in  order  to 
found  that  argument,  it  ought  to  have  been  shewn  that,  in- 
dependently of  this  act  of  parliament,  the  defendants  would  not 
have  a  right  to  navigate  the  ship  under  the  title  which  they  had 
acquired/  If  such  an  argument  could  prevail,  it  would  be  saying 
that  every  instrument  might  avail,  though  expressly  declared 
void  by  the  statute.  With  respect  to  the  supposed  difficulty  of 
the  defendants  taking  the  oath ;  all  that  is  required  by  the  act 
is  that  the  party  taking  the  oath  should  state  fairly  and  truly 
what  bis  interest  is.     In  the  present  case  the  defendants  had 

such 
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1789-  SUCQ  a  pitopertj  as  would  have  justified  their  taking  the  oath  ; 
""~~  for  the  hill  of  sale  being  absolute  on  the  face  of  it,  if  the  certifi- 
agattui  cate  of  the  registry  had  been  inserted  in  it,  their  right  could 
HiDBERi*.  not  have  been  disputed ;  and,  if  there  were  any  right  of  re- 
demption in  the  bankrupt,  that  also  might  have  been  stated.  It 
was  urged  at  the  bar  that  the  17th  section  of  this  act  cannot  ex- 
tend to  all  cases;  and  the  instance  of  tratisfers  by  operation  of  law 
was  mentioned :  but  that  has  always  been  considered  as  an  ex- 
cepted case :  and  it  is  sufficient  to  say  that  this  is  a  transfer  6y 
the  party,  in  which  case  the  requisites  of  the  act  must  be  com- 
plied with.  It  was  then  contended  that  the  defendant^  had  a 
lien  on  the  ship,  and  that  if  the  plaintiffs  had  filed  a  bill  in  Chan^ 
cerp  to  compel  the  defendants  to  deliver  up  the  possession,  that 
Court  would  not  have  decreed  i^  unless  the  plaintiffs,  had  satis- 
fied  the  demand  ;  but  that  argument  is  not  applicable  here,  for 
it  must  be  remembered  that  in  that  court  he,  who  asks  equity, 
must  first  do  equity.  And  if  such  a  bill  would  have  been  dis- 
missed, it  would  be  because  the  plaintiffs'  demand  was  unconsci- 
entious ;  but  that  would  not  decide  the  property  of  the  ship. 
The  argument  ought  to  go  farther,  and  shew  tliat,  if  the  de- 
fendants in  this  case  had  prayed  in  a  Court  of  Equity  to  have  had 
a  legal  conveyance  of  this  ship,  that  Court  would  have  decreed  it; 
but  I  know  of  no  case  in  which  that  Court  has  gone  such  a 
length.  If  indeed  it  had  been  shewn  to  be  the  constant  practice 
of  a  Court  of  Equity  to  decree  such  a  conveyance,  it  would  have 
had  great  weight  with  me ;  for  in  my  opinion  nothing  can  be 
more  unfortunate  for  the  subject,  than  (hat  different  rules  re- 
specting  property  should  prevail  in  the  different  courts :  aod  io 
mercantile  transactions  particularly,  if  the  defendapta  have  a 
clear,  indisputable,  equitable  title,  we,  sitting  in  this  court, 
ought  not  to  permit  the  possession  to  be  Uken  from  them. 

Grose,  J. — Two  points  have  been  made  on  the  part  of  the 
defendanU;  Ist^  that  the  statute  does  not  apply  to  transfers  of 
ships  at  sea;  and  2dly,  that  the  defendants  have  a  lien  on  the 
ship  in  question  as  a  mere  deposit.  The  first  has  already  re- 
ceived a  full  answer;  and  1  think  the  statute  7  S^  S  fV.  3.  c.  «2. 
confirms  it.  In  both  of  the  statutes  a  distinction  is  made  in 
express  terms  between  a  sale  in  the  same  port  and  elsewhere:  but 
the  words  of  the  17th  clause,  on  which  this  question  depends, 
are  general.  Therefore,  taking  them  both  together,  1  think  the 
Legislature  has  said  that  whenever  the  property  in  any  ship, 
whether  in  port  or  in  foreign  parU,  be  transferred  to  a  British 
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vubject,  the  bill  or  other  instrument  of  sale  shall  be  Toid,  unless 
it  recite  the  certificate  of  the  registr}*.  With  respect  to  the  other 
argument ;  I  cannot  consider  this  as  a  mere  deposit ;  it  is  an 
absolute  bill  of  sale,  conceived  in  the  strongest  terms.  There 
was  nothing  more  to  be  done  by  the  vendor  to  make  a  more 
complete  title^  and  the  vendee  might  (if  the  requisites  of  the 
statute  had  been  complied  with)  have  carried  this  instrument  to 
market.  The  acknowledgment  signed  by  the  d'efeudants  only 
gave  a  right  of  action  to  the  vendor,  in  case  the  bill  of  sale  was 
not  returned  ;  but  it  did  not  affect  the  property  in  the  ship.  I 
agree  also  with  the  Court  that  there  was  no  difficulty  in  taking 
the  oath  required  by  the  statute. 

Postea  to  the  plaintiffs  (a). 

(«)  A  bill  was  afterwardi  filed  in  Chmufiy  by  Hibbert  against  the  plaintiffs, 
praying  that  R&Uegi&n  might  be  decreed  to  join  with  Hibbert  in  the  transfer  of 
the  money  prodnce^l  by  the  sale  of  the  ship  to  the  plaintiffi  Hibbert  and  Co.  Bat 
the  bill  was,  on  hearing,  dismissed.    3  Bro,  Ch,  Com.  571. 


1789. 

ROLLKSTON 

9§[ain»t 
HlBBSaT. 


BoLD£Ro  and  others  against  Mosse  and  others. 

TWO  of  the  defendants  having  been  arrested  for  423/. 
each,  by  virtue  of  a  latitat  directed  to  the  Chamberlain  of 
the  County  Palatine  of  Lancaster^  a  Judge's  order  was  obtained 
for  staying  proceedings  upon  payment  of  debt  and  costs.  lu  the 
bill  offered  for  taxation  the  agent  in  the  country  made  a  charge 
of  four  pounds  paid  to  the  sheriff's  officer  for  the  arrests,  being 
at  the  rate  of  two  pounds  each,  which  the  Master  refused  to  al- 
low, and  struck  off  the  overplus  above  the  usual  charge  made  in 
other  counties,  which  is  in  general  a  guinea. 

Dallas  now  moved  that  the  Master  might  review  his  taxation, 
upon  affidavits  stating  that  the  charge  made  was  such  as  was  di- 
rected by  a  table  of  fees  settled  by  the  justices  of  the  county  in 
sessions  in  the  year  1767>  aud  which  had  been  acted  under  ever 
since.  By  that  bailiffs  were  authorised  to  demand  certain  fees  in 
proportion  to  the  sums  for  which  the  arrest  was  made ;  that 
for  debts  from  200/.  (o  500/.  they  were  entitled  to  2/.  for  each 
trrest ;  and  that  the  sum  charged  had  been  actually  paid  out  of 
pocket.  He  said  that  this  table  of  fees  had  been  made  by  the 
sessions,  under  an  idea,  as  was  supposed,  that  they  were  entitled  to 
fix  the  respective  sums  demandable  by  sheriffs'  officers  for  arrests 
by  virtue  of  the  32  Geo.  2.  c.  28.  the  first  section  of  which  enacts 
that  no  greater  sum  shall  be  taken  for  any  arrest  than  is  or  shall  be 

Vol.111.  Ee  •  by 


7%arMf«y, 
ffov.  12th. 

Justices  in 
seMions  have 
no  anthority  to 
fix  the  baiUrs 
fees  for  arreiit; 
nor  will  the  , 
Court  of  B.  R. 
allow  more 
than  the  usual 
fee,  thoiti(h 
more  was  in 
ftct  [laid,  in 
compliance 
with  a  table  of 
fees  ftettled  hy 
thejnsticeiat 
their  qaarter 
sewionsy  and 
acted  upon  in 
practice  for 
many  yean. 
The  usual  fee, 
aitowed  hy  die 
Master  is  one 
guinea. 
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bylaw  allowed ;  and  by  a  subsequent  clause  (a)  authority  is  given 
to  the  justices  in  sessions  to  regulate  the  charges  for  lodging,  diet, 
or  pther  expences,  of  a  person  under  arrest:  though  he  allowed 
that  their  buperintending  authority  seemed  to  be  confined  to  the 
expences  of  persons  after  they  were  arrested^  and  not  io  the  ar- 
rest itself.  Nor  could  he  find  any  other  sum  to  be  taken  for  ar- 
rests but  that  which  was  fixed  by  the  23  //.  i).  c.  10.  whicii  was 
only  4e{.  However  as  it  was  notorious  that  more  was  in  general 
allowed  even  by  the  Master  in  court,  and  the  patties  had  bond 
fide  paid  the  sums  in  question,  conformably  with  the  table  of  fees 
made  at  the  sessions  so  many  years  ago,  he  submitted  that  they 
were  entitled  to  be  reimbursed  in  this  instapce,  whatever  regu- 
lation the  Court  might  think  proper  to  make  in  future. 

The  Court  however  denied  the  motion,  saying,  that  the  justices 
in  session  had  no  authority  to  fix  fees  for  this  Court ;  and  Lord 
Kent/on  added,  that  if  bailiffs  should  in  future  exact  more  than  the 
Usual  sum,  after  this  opinion,  they  might  be  guilty  of  extortion, 
in  taking  more  than  was  allowed  colore  officii. 

(a)  Sect  6. 


'     Friday, 
Nov.  iSth. 

If  two  persons 
joint!}'  engage 
in  a  stock-job- 
bing transac- 
tion, and  incur 
losses,  and  em- 
ploy a  broker 
to  pay  tlie 
differences, 
and  one  of 
tliem  repay  the 
broker  witli 
the  privity  and 
consent  of  tlie 
otiicr  the 
Miiole  sttni,  he 
may  recover  a 
moiety  from 
that  other  in 
an  action  for 
money  paid  to 
lii$  use;  not- 
withstanding 
the  7  Geo,  2. 
c.  8. 

[2  H.  Bl.  379. 
post  6  voL  405. 
2  B.  &  P.  371. 

3  Taont  6. 

4  lb.  165. 
1M.&S.751.] 


Petri  E  and  another,  Executors  of  Page  Keeble, 
against  Hannay,  Baronet. 

IN  the  year  1773  the  testator,  Sadlier,  Pelrie,  and  the  defend- 
ant, were  engaged  together  in  stock  speculations  on  their 
joint  account  to  a  considerable  amount,  the  whole  of  which  were 
illegal,  except  a  transfer  of  a  sum  of  10,000/.  Having  incur- 
red several  losses,  on  the  8th  of  January  1774  they  came  to  a  set« 
tiement  with  Portis  their  broker,  who  had  paid  all  the  differen. 
ces.  And  on  that  occasion  Keeble  repaid  to  Portis  the  whole  sum 
which  had  been  so  advanced  by  him,  except  811/.  which  was 
part  of  the  defendant's  share  of  the  losses,  and  for  which  Keeble 
drew  a  bill  on  him  in  favour  of  Portis,  which  the  defendant  ac- 
cepted. This  bill  not, being  paid  by  the  defendant  when  it  be- 
came due,  Portis  brought  an  action  thereon,  after  Keeble^s  death, 
against  the  present  plaintiffs  his  executors,  and  recovered  the 
amount,  no  defence  being  set  up  on  account  of  the  illegality  of 
the  transaction.  £.  264  .part  of  the  sum  for  which  the  defend 
ant  had  given  his  acceptance,  was  his  share  of  the  loss  arising 
from  the  real  transfer  of  the  10,000/.  The  present  action  was 
brought  to  reimburse-  the  plaintiffs  the  sum  recovered  against 
them  by  Portis,  and  the  declaration  was  for  money  paid  by  the 
plaintiffs  to  the  defendant's  use ;  upon  which  they  obtained  a 

verdict 
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verdict  for  the  whole  demand,  at  the  sittings  after  last  Easier        1789. 

term  at  Guildhall^  before  Lord  Kenyan.  A  rule  was  obtained  last        ' 

term  to  shew  cause  why  the  verdict  should  not  be  set  aside  lii        ugm$ui 
Mo,  or  at  least  be  reduced  to  the  sum  of  264/.  Hammat. 

Bearcrqft,  Mingay,  and  RusseU^novf  shewed  cause ;  contend- 
ing that  this  case  did  not  fall  within  the  statute  7  Geo.  2.  c.  S. 
for  preventing  stock-jobbing,  as  this  was  not  an  action  to  recover 
any  money  ''for  the  compounding,  satisfying,  or  making  up, 
"  any  difference  for  the  not  delivering,  transferring,  having,  or 
''  receiving  any  stock,'^   Sfc.  ''  or  for  the  not  performing  any 
^  contract  or  agreement  so  stipulated  to  be  performed,"  Sfc.  but 
it  was  to  recover  money  which  had  been  paid  to  Portis  under 
the  authority  of  ttie  defendant,  and  for  which  he  was  answer- 
able, whatever  might  have  been  the  question  as  between  Portis 
and  him.    And  they  relied  upon  the  case  of  Faikney  v.  Reynous 
and  another  (a),  where  to  an  action  of  debt  on  a  bond  the  de- 
fendant pleaded  the  act  of  the  7  Geo.  2.  c.  8.  \  that  the  plain- 
tiff and  Richardson  were  jointly  concerned  in  certain  contracts 
contrary  to   that  statute;    that  the  plaintiff  voluntarily   paid 
the  differences ;  and  that  the  bond  was  given  by  the  defendants 
for  securing  to  the  plaintiff  Richardson's  proportion  of  that  loss ; 
and  on  demurrer  the  Court  were  clearly  of  opinion  that  the  plain- 
tiff was  entitled  to  recover  the  amount  which  he  had  paid  under 
the  special  authority  of  Richardson,  though  for  an  illegal  pur- 
pose. The  principle  of  that  case  fully  extends  to  the  present;  and 
indeed  the  plaintiffs  are  one  remove  farther  from  the  illegal  trans* 
action ;  for  not  only  the  plaintiffs  were  authorised  by  the  defend- 
ant to  pay  this  money  to  Portis,  but  Portis  himself  had  been  au- 
thorised before  by  the  defendant  to  pay  it  to  those  persons  between 
whom  and  the  defendant  the  illegal  contract  was  entered  into.  At 
all  events  the  plaintiffs  are  entitled  to  the  264/.  even  if  they  are 
precluded  from  recovering  the  rest ;  as  that  part  of  the  demand 
stands  perfectly  clear  from  any  objection  arising  under  the  act. 

Erskine  and  Wood,  in  support  of  the  rule,  insisted  that  the 
whole  transaction  was  illegal,  and  came,  within  the  spirit  of  the 
7  Geo.  2. ;  and  that  even  the  264/.  making  a  part  of  the  illegal 
transaction,  was  so  involved  the/ein,  that  it  could  not  be  distin- 
gnished  from  the  rest,  so  as  to  form  a  separate  consideration,  but 
was  part  of  the  colour  used  in  carrying  on  the  general  scheme  of 

(a)  4  Burr.  2069.  It  was  stated  by  the  coanscl  that,  on  examiDg  the  record 
in  that  case,  it  appeared  tliat  RUhardBon  was  the  other  defendant. 

£  e  2  speculation. 


PETRIK 
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1769'  '     speculation.    It  is  to  be  observed  thtt  Petrie,  Keible,  and  Han^ 
fiaiff  were  partners  in  this  illegal  transaction  ;  tbey  were  all  jpur- 
ticipes  criminis ;  and  it  has  been  frequently  determined,  that  one 
Hannay.      partner  cannot  call  upon  another  for  his  contribution  to  a  loss 
arising  out  of  a  matter  prohibited  by  law ;  for  though  the  act  of 
parliament  does  not  say  in  direct  terms  that  the  security  shall  be  ; 
void ;  yet  when  the  consideration  of  the  security  is  inquired  into, 
if  it  appear  to  have  been  given  in  opposition  to  the  spirit  of  the 
act,  the  Court  is  bound  to  declare  it  void.     Otherwise  if  a  party 
could  recover  in  this  circuitous  manner,  by  paying  the  "whole  of 
the  sum  in  the  first  instance,  the  statute  would  be  altogether  de- 
feated.   Soppose  A,  and  B.  in  partnership  contract  for  smuggled 
goods,  and  ji.  pays  the  whole,  and  B.  gives  him  his  note  for  his 
proportion,  it  was  never  pretended  that  ^.  could  recover  on  such 
note  from  B.     So  here,  if  Keeble  had  brought  the  action  on  tlie 
bill  of  eichange  against  the  defendant,  it  would  have  been  a 
good  plea  for  the  latter,  that  he  and  the  plaintiff  had  been  pait- 
oers  in  a  stock-jobbing  transaction,  in  which  a  loss  had  hap* 
pened,  and  that  the  bill  was  given  fur  the  defendant's  propor- 
tion of  that  loss ;  and  whatever  would  have  been  a  good  plea  is 
such  an  action  is  an  ample*  defence  now.    As  to  the  case  of 
Faikn^  v.  ReynojiSf  it  is  very  distinguishable  from  ihe  present : 
that  came  on  upon  demurrer ;  and  as  the  Court  could  not  look 
at  any  thing  out  of  the  record,  and  sufficient  was  not  stated  in  the 
plea  to  shew  the  illegality  of  the  transaction,  this  qtiestioii  did 
not  fairly  arise.    The  plea  in  that  case  did  not  slate  that  there 
had  been  a  previous  co-partnership  between  the  plaintiff  and  the 
defendants  to  share  in  the  profit  and  loss  of  the  illegal  trans- 
action; the  defendant  Reynom  was  a  mere  stranger:  But  this 
is  a  security  given  by  the  defendant  to  the  very  person  with 
whom  he  had  contracted  in  violation  of  the  laws  of  his  coun- 
try.    From  the  whole  of  that  case  it  appears  that  the  decision 
turned  on  the  insufficiency  of  the  plea,    rather  than   on   the 
<       legality  of  thf   transaction :    and  sufficient  appears  to  shew 
that  the  Court  would  have  extended  the  statute  to  a  case  like 
the  present,  if  it  had  been  so  stated  on  the  record.   It  is  further 
to  be  observed  that  at  the  time  when  this  bill  was  accepted  by 
the  defendants,  no  money  had  been  paid  by  Keeble  for  this  ex- 
press sum  to  Portis ;  and  it  was  no  more  than  a  mean  of  the 
defendant's  paying  Portis,  in  whose  favour  it  was  drawn,  that 
sum,  on  account  of  the  very  differences  prohibited  to  be  reco- 
vered by  the  act.    If  so^  no  subsequent  transaction  to  which 

the 
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ttie  defendant  was  not  a  party,  can  vary  the  case  as  tobiin.  With        1789* 

regard  to  the  sum  of  264/.  that  is  so  involved  in  the  illegal        

transaction,  that  it  cannot  be  separated  from  it :  it  was  a  mere        agwift 
temporary  expedient,    au&iliary  to   the  general  stock-jobbing      Hannat. 
scheme. 

Lord  Ken  YON,  C.  J. — As  to  the  last  point  made  in  the 
argument,  Telative  to  the  £64/.,  I  have  no  doubt  whatever.  It 
appeared  to  be  a  fair  transaction  ;  the  stock  was  actually  pur- 
chased, and  the  transfer  of  it  was  made  :  none  of  the  provisions^ 
of  the  act  were  thereby  infringed ;  and  it  is  too  much'  to  say 
that,  because  it  was  accompanied  by  other  transactions  at  the 
same  time,  which  were  invalid,  this  shall  not  be  binding*  But,  on 
the  principal  question,  I  have  not  formed  so  decisive  an  opinion 
but  that  I  may  be  open  to  conviction  hereafter :  at  present  1  can 
only  say  that  I  have  not  heard  any  argument  to  convince  me 
that  the  plaintiff's  demand  can  be  enforced.  The  great  diffi«> 
culty  is  to  distinguish  this  case  from  that  of  Faikney  v.  Reymms; 
but  that  does  not  at  present  appear  to  me  to  conclude  this 
question.  That  was  an  action  on  a  bond ;  and  the  whole  ar- 
gument at  the  bar,  and  the  decision  of  the  Court,  proceeded  on 
the  ground  that  they  could  not  take  into  consideration  matter 
which  was  not  properly  introduced  by  the  plea.  And  they 
thought,  that  as  nothing  illegal,  as  between  those  parties,  was 
disclosed  on  the  record,  the  payment  of  the  money  could  not 
be  resisted.  But  this  is  not  the  case  of  a  bond.  And  if  we 
consider  this  case  d  priori  on  the  ground  of  policy,  and  recollect 
the  infiuife  mischiefs  brought  on  individuals  by  means  of 
stock -jobbing,  which  this  act  was  intended  to  prevent,  it  is 
very  much  to  be  wished,  that  the  remedies  offered  by  the  Legis- 
lature should  extend  to  the  whole  mischief.  Now  I  do  not 
see  bow  that  can  be  done  so  effectually  as  by  saying  that  no 
person,  who  is  concerned  in  such  a  transaction,  shall  recover  any 
demand  arising  out  of  it  in  a  Court  of  Law.  The  first  action^ 
which  was  brought  against  these  plaintiffs,  was  on  a  bill  of. 
exchange,  which  had  been  accepted  by  the  defendant  on 
account  of  the  losses :  Now  it  is  clear  that  that  action  did  not 
merge  the  original  demand,  and  the  whole  transaction  may 
still  be  brought  before  the  Court,  And  if  it  appear  to  the 
Court  thi^t  a  bfll  ofexchiioge  is  given  without  any  consideration, 
it  is  nudum  p^ictum  ex  quo  mn  oritur  actio ;  or  if  for  an  illegal 
consideration,  the  whole  matter  mny  he  examined.  But  in  the 
case  of  a  bond^  the  consideration  cannot  always  be  gone  into  j 

Ee  3  aa 
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1789.  as  in  the  instance  of  a  voluntary  bond.  In  this  case  the  testator 
•"-"^  and  the  defendant  were  partners  in  an  illegal  transaction,  in 
against  which  Portis  the  broker  acted  as  agent,  knowing  it  to  be 
Hamnay.  contrary  to  law,  since  every  man  is  bound  to  take  notice  of 
public  laws.  Hqvi  it  is  a  rule  that  those,  who  come  into  a  court 
of  justice  to  seek  redress,  must  come  with  clean  hands,  and 
must  disclose  a  transaction  warranted  by  law.  And  I  cannot 
distinguish  this  case  from  that  of  smuggling,  put  at  the  bar, 
where,  if  one  of  two  partners  advance  money  in  a  smuggling 
transaction,  he  cannot  recover  his  proportion  of  it  against  his 
partner,  because  the  transaction  is  prohibited ;  and  yet  smug- 
gling is  not  malum  in  se,  as  contradistinguished  from  malum 
prohibUum.  If  this  transaction  had  been  disclosed  in  the 
former  action,  Partis  could  not  have  recovered:  Now  sup- 
posing the  bill  of  exchange  puts  the  plaintiffs  in  his  situation, 
they  are  not  assisted  by  it ;  or  considering  them,  on  the  other 
hand,  standing  in  their  own  situation,  unconnected  with  Portis, 
they  then  appear  as  partners  in  a  matter  prohibited  by  the  laws 
of  the  country,  and  cannot  therefore  have  recourse  to  those 
laws  to  enforce  their  contract.  But  at  present  I  speak  with 
great  diffidence ;  and  I  shall  be  glad  to  correct  this  opinion,  if 
on  reconsideration  I  find  1  am  mistaken.  I  wish  however  to 
have  it  understood  that  I  do  not  mean  to  disturb  the  case  of 
Faikney  v.  Reynous ;  there  the  Court  did  not  think  themselves 
warranted  in  saying  that  sufficient  was  disclosed  on  the  record 
to  bring  the  case  within  the  statute  :  but  here  the  whole  trans- 
action may  be  inquired  into,  which  on  examination,  is  I  thick 
prohibited  by  that  act. 

AsHHURST,  J — Whatever  my  opinion  might  have  been, 
if  this  bad  been  res  integra,  I  think  that  this  case  most  be  go- 
verned by  that  of  Faikney  v.  R^nous.  And  if  we  were  to  de- 
termine that  the  plaintiffs  are  not  entitled  to  recover  in  this 
action,  we  must  overturn  the  authority  of  that  casCi  The 
Court  did  not  proceed  in  that  case  on  the  ground  that  it  was 
an  action  on  the  bond,  and  that  the  defendants  were  not  at 
liberty  to  go  into  the  consideration  of  it ;  for  they  permitted  a 
discussion  of  the  facts  stated  in  the  plea,  and  they  argued  from 
them :  but  they  said,  that  even  admitting  them  to  be  true,  still 
it  was  no  defence  to  the  action ;  and  Lord  Mansfield  and  die 
whole  Court  proceeded  on  the  ground,  that  as  it  was  not  malum 
in  te,  but  only  malum  prohibitum  ;  and  as  the  plaintiff  was  not 
concerned  in  the  use  which  the  other  made  of  th^  money,  it 
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was  a  fair  and  honest  transaction  as  between  those  parties.  Now         178(). 

88  the  Court  in  that  case  entered  into  the  merits  dbclosed  by        

the  plea,  I  see  no  difference  between  that  case  and  the  present.  tt^J^t 
And  here  one  of  the  parties  (the  testator),  isngaged  in  the  trans-  Hanmav. 
action,  paid  money  to  the  use  of  the  defendant,  which  was  done 
by  paying  a  bill,  which  had  been  drawn  by  the  former,  and  ac- 
cepted, though  not  paid,  by  the  latter :  Now  that  acceptance 
was  an  admission  on  his  part  that  the  other  acted  with  his  consent 
and  privity.  It  is  the  same  as  if  the  testator  had  originally  paid 
this  money  to  the  defendant's  use,  with  his  privity  and  at  his  re- 
quest. And  if  he  had  made  such  a  payment,  it  being  only  malum 
prohibiium,  and  notfRn/timtn  se,  and  the  defendant  bemg  bound 
in  honour  and  conscience  to  repay  him,  1  think  the  plaint iflfs 
would  have  been  entitled  to  recover. 

Buller,  J. — With  respect  to  the  sum  of  264/.  that  point  is  - 
too  clear  to  admit  of  any  doubt.  But  in  order  to  consider  the 
great  question  in  the  case,  whether  tJie  plaintiffs  are  entitled  to 
recover  the  large  sum  under  the  circumstances  which  are  dis- 
closed, it  is  necessary  to  trace  this  transaction  to  its  origin.  For 
it  very  much  depends  on  the  light  in  which  this  question  must 
have  been  considered,  if  Portis  had  been  the  plaintiff.  Although 
much  evidence  was  given  at  the  trial  of  the  different  transactions 
between  these  parties  as  far  back  as  the  year  1773^  I  think  suf- 
ficient is  stated  to  warrant  the  Court  in  drawing  this  inference, 
that  the  defendant  consented  and  requested  Portis  to  pay  the  dif- 
ferences in  the  stocks.  And  here  I  agree,  that,  in  the  case  of  an 
illegal  transaction,  if  one  person  pay  money  for  another  without 
an  express  authority,  be  cannot  recover  it  back.  For  there  is  a 
wide  difference  between  the  cases  of  partners  engaged  in  legal  and 
illegal  contracts.  In  the  former,  if  one  of  the  partners  pay  the 
whole  of  a  partnership  debt  without  any  express  promise  from 
the  other,  the  law  gives  him  a  right  to  recover  it  back  in  an 
action  for  money  paid  to  the  use  of  that  other  partner ;  and  it 
proceeds  on  this  ground,  that  both  are  liable  to  pay.  But  in  the 
case  of  illegal  contracts,  as  they  are  not  bound  to  pay,  one  of 
them  cannot  acquire  a  right  of  action  against  the  other  by  pay- 
ing the  whole  without  his  consent ;  in  such  cases  it  is  necessary 
to  have  the  consent  and  direction  of  that  other.  The  question 
therefore  here  is,  whether  the  Ck>urt  cannot  infer  from  the  evi- 
dence tliat  the  money  was  paid  with  the  knowledge,  consent^ 
and  authority  of  the  defendant ;  and  I  am  of  opinion  that  the  ^ 

Court  are  bound  to  draw  that  conclusion.    It  appears  that  the 
E  e  4  defendant 
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Hannay. 


defendant  was  apprised  of  these  transactions  from  time  to  time  ; 
and  when  the  accounts  were  settled  be  made  no  objection,  but 
agreed  to  pay  his  proportion  of  the  loss,  and  accepted  a  bill  drawn 
on  him  by  Keeble  in  favour  of  Portis,    How  then  would  the  case 
have  stood,  if  Portis  had  been  the  plaintiff?     And  here  I  agree 
with  my  brother  AshhurU^  that,  as  Portis  paid  the  money  with 
the  consent  of  the  defendant,  he  would  be  entitled  to  recover  it 
back  again,  unless  the  determination  of  Faikney  v.  Reynoui  be 
not  law.      Some  light  may  perhaps  be  thrown  on  that  case, 
Arom  considering  the  time  when  tit  was  argued  :  It  came  before 
the  Court  in  E.  7  Geo*  3.  just  at  the  time  when  the  question  in 
pleading,  whether  a  defendant  could  aver  any  thing  dehors  the 
condition  of  the  bond,  had  undergone  much  discussion  in  IVesi^ 
minster  Ha!l.    The  case  of  Downing  v.  Chapman  had  been  then 
argued  in  the  Court  of  Common  Pleas;  but  1  do  not  know  whe- 
ther it  had  been  decided  (a)  :  I  rather  think  it  was  then  under 
consideration;  for,  if  it  had  been  determined,  piopably  some 
notice  would  have  been  taken  of  it  in  the  case  of  Faikney  v. 
Reynous.    But  in  later  times  it  has  been  considered,  and  is  now 
fully  settled,  that  matter  dehors  the  bond  may  be  pleaded.   And 
it  would  be  highly  inconvenient  if  it  were  otherwise ;  for  no 
person  who  is  engaging  in  an  illegal  transaction  would  be  sa 
absurd  as  to  state  the  illegality  of  it  on  the  bond  itself,     it  is 
observable  that,  in  arguing  Faikney  v.  Reynous^  Wallace  relied 
on  the  point  that  the  party  could  not  aver  any  thing  dehors  the 
bond  ;  to  support  which  he  cited  a  passage  from  ^oy  72 :  but 
Xht/t  book  has  always  been  considered  as  a  bad  authority.     But 
Lol-d  Mansfield  was  silent  on  the  question  of  pleading ;  perhaps 
because  the  other  case  was  then  depending  in  the  Common  Pleas  ; 
and  he  gave  his  opinion  on  the  general  ground,  that  if  one  per- 
son  apply  to  another  to  pay  hi/  debt  (v^hether  contracted  on  the 
acore  of  usury,  or  for  any  other  purpose,  it  makes  no  difference) 
he  is  entitled  to  recover  it  back  again.     And  he  did  not  seem  to 
consider  that  there  was  any  distinction,  whether  the  debt  arose 
on  a  bond  or  other  security.     The  three  other  Judges  also  con* 
curred ;  and  said  **  that  it  remained  a  good  bond  on  the  face  of 
*^  it,  till  the  obligor  shewed  that  it  was  bad.*'    So  that  the  con- 
clusion drawn  by  them  is  that  the  transaction,  as  disclosed  by  the 
plea,  did  not  make  it  illegal  as  between  those  parties.     Therefore 
I  think  that  this  .case  is  governed  by  that  of  Faikney  v.  Reynous. 

(a)  Jadgment  was  given  in  the  Court  of  Cmnman  Pieu  in  Miek.  6  Geo.  3.  Bat 
a  writ  of  error  on  the  jadgment  was  depending  in  £•  7  6.1.  Kidt  S  fFilf.  347. 

Grose^ 
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Grose,  J. — I  agree  clearly,  as  to  the  smaller  sum,  that  the        1789* 
plaintiffs  are  entitled  to  recover.  As  to  the  other  point,  I  have  had        ' 
some  difficulty  in  forming  my  opinion.    On  the  part  of  the  de-        qgmngi 
fendant,  there  is  neither  honour  or  honesty  in  the  defence ;  and    <  Hannay. 
the  plaintiffs  ought  to  recover  as  much  as  the  law  can  give  them, 
without  interfering  with  one  of  the  most  politic  and  beneficial 
statutes  that  was  ever  passed.     But  if  we  see  clearly  that  the 
plaintiffs  are  so  involved  in  the  illegal  transaction,  that  it  was  in- 
tended that  the  statute  should  extend  to  them,  they  cannot  recover: 
However  it  is  to  be  considered  that  this  action  is  not  founded  on 
a  promise  arising  by  implication  of  law  out  of  the  illegal  transac- 
tion, but  from  an  express  one  made  subsequently,  and  which  the 
defendant  was  under  no  necessity  of  making;  And  I  agree  in  the 
distinction  which  my  brother  Buller  has  made  between  promises, 
founded  on  illegal  and  legal  contracts.    And  although  I  have 
entertained  doubts  on  this  question,  I  cannot  distinguish  this  case 
from  ihs^t  of  Faikneyw  Reynous;  upon  which  I  give  my  judgment. 

Rule  discharged  (a). 
(«)  Fid.  Siiera  ?.  LathUy,  past.  6  vol.  61.  [«  U  &  P.  S71.] 


Dewar  against  Span.  .%furda9, 

^  Nov.  i4th. 

DEBT  on  bond  for  £800/.  made  in  England.     The  de*  Thesut. u 
fendant  craved  oyer  of  the  condition,  which  (a  ter  reciting  ^j  *•  *•  ^^'j 
an  agreement  made  in  June  1769  between  C.  Phillips  and  the  to  securities  m 
plaintiff's  father  for  th^  purchase  of  an  estate  at  St.  Christopher's,  ^f^l^^ 
by  the  former  of  the  latter,  for  1800/. ;  and  that  it  was  agreed  Dies.   A.  con. 
ai  the  making  of  that  contract,  and  ii  was  part  of  the  terms  thereof  Jj*^^^  ^^  ^^ 
tbat  1400/.  part  of  it  should  remain  secured  by  a  joint  bond  of  an  esuie  in 
of  C  Phillips,  and  another  person,  to  be  in  that  behalf  ap-  /,^^*ind  it 
pointed,  and  who  was  resident  in  England;  in  consequence  of  j^agreced 
which  he,  together  with  ff.  Holt,  became  hound  to  the  plain-  tlie  purchase 
tiffs  father  for  the  1400/.  with  interest  at  6/,  per  cent.;  an^  money  should 
also  reciting  that  it  had  been  since  proposed  and  agreed  between  by  the  bond  of 
C.  Phillips  and  the  plaintiff  that  the  former  bond  should  be  can-  ^^^^'^ 
celled,  and  a  new  bond  given  for  the  1400/.  with  interest  at  6/.  afterwards 
per  cent,  agreeable  to  the  interest  of  the  original  contract)  was  SotbertxSl 
that,  on  payment  of  1400/.  by  Phillips  or  the  defendant,  with  ted  in  England 
interest  at  61.  per  cent.  t^c.  the  bond  should  be  void ;  and  then  ^^^i^^,'' 
pieiided,  1st.  non  est  factum;  2dly,  that  after  the  sgth  September  p<r  ««*. 

laae  namier  as  the  fanaer  one),  wilicfa  was  held  to  be  osurioos. 

1714, 
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1789.        1714,  and  after  the  death  of  the  plaintiff's  father,  and  before  the 

'  making  of  this  bond  it  was  corruptly,  and  against  the  fornn  of 

agmnsi        the  statute,  agreed  between  the  plaintiff  and  Phillips  that  the 

^f  AK.        bond  so  entered  kito  by  Phillips  and  Holt  should  be  cancelled; 

and  that  the  plaintiff  should  forbear  and  give  further  tine  of 

payment  of  the  sum  of  1400/.  until  the  ^5(h  June  1788,  and 

should  for  such  his  forbearance  be  paid  interest  on  the  1400/. 

in  the  mean  time,  after  the  rate  of  t)L  for  every  100/.  by  the 

year;  and  that  for  securing  the  payment  as  well  of  the  ]400/. 

as  the  interest,  ^c.  this  bond  was  given :  with  an  averment  thai 

the  former  bond  was  given  up  to  be  cancelled :  By  means,  Sfc. 

the  present  bond  was  void. 

Replication  that  the  bond  was  given  for  a  true  and  just  debt 
from  Phillips  to  the  plaintiff;  traversing  that  if.  was  corruptly 
agreed,  ^c.  as  alleged  in  the  plea;  with  a  conclusion  to  the 
country  (a). 

At  the  trial  at  the  last  sittings.  Lord  Kenyan  nonsuited  the 
plaintiff,  on  the  ground  of  usury  ;  to  set  aside  which  nonsuit  a 
motion  was  made  early  in  this  term. 

Erskine  and  Marryat  were  now  to  have  shewn  cause  against 
it :  but  Bearcrofi  and  Burrovgh,  contra,  were  desired  to  begin. 
And  they  contended,  first,  that  this  was  not  usury.  For  though 
the  bond  was  executed  in  England,  it  arose  out  of  a  contract  for 
the  purchase  of  a  West  India  estate,  and  was  therefore  protected 
by  the  stat.  14  Geo.  S.  c.  79;  which,  after  reciting  that  doubts  had 
arisen  whether  mortgages,  or  other  securities,  on  estates  in  Ireland 
or  the  West  Indies,  securing  more  than  6/.  per  cent,  interest,  and 
executed  in  England,  were  valid  or  not,  enacts  that  all  mortgages 
and  securities  executed  here,  of  or  concerning  any  lands,,  &c.  in 
Ireland  or  the  fVest  Indies,  shall  be  valid ;  provided  a  greater 
interest  than  is  allowed  iq  those  respective  places  be  not  se- 
cured. Before  this  statute  it  is  a  questioi^  whether  a  bond 
executed  here  for  a  debt  contracted  in  Ireland  did  not  carry 
Irish  interest.  For  though  in  Lord  Ranelagh  v.  Champante,  as 
reported  in  2  Fern.  395.  the  reverse  of  that  appears  to  have 
been  determined,  yet  there  is  a  quaere  made  of  this  report  in 
1  Eg.  Cos.  Ab.  li89.  pi.  2.  where  it  is  said  to  have  been  held  in 
that  very  case  that  the  bond  should  carry  Irish  interest.  In  this 
case  it  is  expressly  stated  in  the  condition  of  the  bond  that  it  was 
part  of  the  terms  of  the  contract  of  sale  that  part  of  the  purchase 
money  should  remain  secured  by  bond ;  the  first  bond  therefore 
Yt2iA  legal ;  and  the  second,  which  ^was  given  in  consequence  of 

(a)  Vid.  2  vol.  439. 

the 
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the  formeri    must  have  relation  to  that  origin.      If  the  con*         17B9* 
tract  be  not  usurious  in  the  beginning,  nothing  ex  post  facto        ' 
shall  make  it  so.    1  Bulst.  17*    Neither  can  this  be  called  usury        ay^uinu 
within  the  general  statutes  of  usury ;  for  they  relate  only  to        Spj^*>* 
loans  of  money ;  but  here  was  no  loan  at  alL   In  Yeoman  v.  JBar- 
s^ofv  {a)f  the  declaration  stated  that  the  plaintiff  was  possessed 
of  several  pieces  of  hammered  money,  to  the  amount  of  300/. 
and  in  consideration  that  he,  at  the  defendant's  request,  would 
pay  the  said  money  to  the  defendant,  the  defendant  then  and 
there  promised  to  pay  to  the  plaintiff  300/.  in  new-milled  silver 
English  money,  together  with  4/.  105.  of  the  same  money  for 
interest,  for  each  100/.  at  the  end  of  eight  months,  S^x,    After 
fion  assumpsit  pleaded,    and   verdict   found  for  the  plaintiff, 
judgment  was  entered  for  hin^  after  great  consultation.     And 
Powellf  J.  said,  that  as  the  consideration  of  the  promise  was 
quodquterens  solveret  pradicto  defendenti  300/.,  there  was  no  loan, 
without  which  there  could  be  no  usury.     But  secondly,  at  all 
events  it  should  have  been  left  to  the  consideration  of  the  jury 
qui  animo  this  bond  was  given ;  whether  as  a  real  bonafideXxwia^ 
action,  or  only  a  colour  for  usury. 

Lord  Ken  YON,  C.  J. — ^The  question  is  whether  a  bond  given 
by  one  person  to  another,  both  resident  in  this  country,  is  valid, 
though  it  reserve  a  greater  interest  than  is  allowed  by  the  laws 
of  this  country.    The  statute  14  Geo.  3.  c.  79-  (which  it  has 
been  argued  protects  this  case)  is  an  enabling  act,  extending 
to  particular  cases  therein  mentioned ;  and  does  not  reach  any 
others.    Now  it  enacts  that  mortgaged  and  other  securities  re- 
specting lands  in  Ireland  and  the  West  Indies,  reserving  interest 
allowed  in  those  countries,  shall  be  valid,  though  executed  in 
England :  but  it  does  not  extend  to  personal  contracts.    And  if 
the  present  attempt  were  to  succeed,  it  would  sap  the  foundation 
of  the  statutes  of  usury. 
The  three  other  Judges  concurring. 

Rule  discharged. 

(«)  1  Lutw.  271. 
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'      »  The  Kino  against  Withers. 

On  the  trial  of  HpHE  defendant  being  brought  up  to  receive  the  judgment 
an  indictment       I        r.i^r^  w      a  zr  g<  r     •.   r  i  t      • 

fora libel,  the  -^  ©f  the  Uourt,  L.ord  Kenyan  C  J.,  before  whom  toe  in- 
only  qoestiont  dictment  was  tried,  reported  tliat  the  defendant  had  been  in- 
fortbeeonsi-       ,.       ,  .  .  .  ,,,.,.  ,..    ,  ...        -r^.    i     i 

deration  of  the  dieted  for  writing  and  pubhshing  a  libel  on  Mrs.  Ftizherbertf 

iactor^oblUb-  ^^^  ^^^^  ®"  ^^^  ^"*'  ^^  ^^^  »«aled  to  the  j"ry(fl)  that  there 
ing  and  the  were 

truth  of  the 

tRaifflufat.  Whether  the  subject  matter  be  or  be  not  a  libel  is  a  question  of  law,  for  the  conside- 
ration of  the  Court.  When  a  defendant  is  brought  up  for  judgment,  his  acts  subsequent  to  the 
trial  may  be  considered,  either  by  way  of  aggravating  or  mitigating  tlie  punishment,  even  though 
Ihey  be  separate  and  distinct  odrnces,  for  which  he  may  be  afterwards  punished.  But  in  soch 
cases  the  Court  will  take  care  not  to  inflict  a  greater  pdnisbroent  than  the  principal  charge 
itself  will  warrant. 

(a)  The  King  against  the  Dean  of  St,  Jsapk^ 

The  defendant  was  indicted  for  a  libel,  and  tried  before  Mr.  Justice  BuUer  st 
Shrewibury  on  the  6th  ofi^a^usf  1784 ;  when  the  Judge  in  summing  up,  told  the 
jury  that  Uiere  were  only  two  questions  for  their  consideration,  namely,  the  fact 
of  the  publication  and  the  truth  of  the  innuendoM,  An&  the  jury  found  the  de- 
fendant guilty  of  publishing,  but  whctlier  a  libel  or  not  they  did  notfind« 

A  motion  was  made  by  Ertkine  in  tlie  Miehdulnuu  term  following  for  a  new 
trial ;  after  the  question  had  been  argned  at  the  bar,  the  Court  took  tilt  the  next 
*  day  to  consider,  when  they  unanimously  agreed  to  discharge  the  rule;  though 
Mr.  Justice  WUUa  was  of  opinion  that  the  jury  had  the  right  as  well  as  the 
power,  to  judge  of  tlie  question  whether  libel  or  no  libeL  The  following  is  Lord 
Mansfield^s  opinion  in  giving  judgment ; 

This  morion  to  set  aside  the  verdict,  and  to  grant  anew  trial  for  the  misdirec* 
tion  of  the  Judge,  supposes  that,  upon  the  verdict,  either  as  a  general  or  atf  mi' 
nutes  of  a  special  one,  to  be  reduced  into  form,  judgment  may  be  given ;  for  if 
the  verdict  were  defective,  and* omitted  finding  any  thing  within  the  province  of 
the  jury  to  find,  no  judgment  could  be  given,  and  there  must  be  a  venire  d*tuv», 
consequently  this  motion  would  be  improper. 

Four  objections  have  been  made  to  the  direction  of  the  Judge*  The  first,  peca- 
liar  to  this  case,  and  therefore  I  begin  with  it,  that  he  did  not  leave  the  evidence  of 
a  lawful  excuse  or  justification  to  the  jury  as  a  gtound  for  acquitting  tlie  defend- 
ant. Circumstances  merely  of  alleviation  or  aggravation  are  irrelevant  upon  the 
trial;  they  are  immaterial  to  the  verdict  i  and  they  may  bo  made  use  of  when 
judgment  is  given,  to  increase  or  lessen  the  pnnisliment.  Circnmstances  which 
amount  to  a  lawful  excnst,  or  justification,  are  proper  upon  the  trial,  and  can  only 
be  used  then.  Upon  every  such  defence,  tliere  arise  two  questions ;  one  of  law, 
the  other  of  fact ;  the  first  to  be  decided  by  tlie  Court,  the  second  by  thejuiy. 
Whether  the  fact  alleged,  supposing  it  be  trne,  be  a  legal  excuse  is  a  question  of 
hw  i  whether  the  allegation  be  true,  is  a  question  of  fact ;  and  according  to  this 
distinction  the  Judge  ought  to  direct;  and  the  jury  ought  to  follow  the  direc* 
tion ;  though  by  means  of  a  general  verdict,  they  are  intrusted  with  the  power 
of  confounding  the  law  and  the  fact,  «nd  follow  the  prejudices  of  their  aiee- 
tions  or  passions. 

The  circomstance  oiged  hi  defenee  are,  the  letter  of  the  84th  of  Jmiwry  to  Mr. 
Edwards,  and  the  advertisement,  and  what  is  said  by  Mr.  Jowes  of  theconvftst- 
tion  with  the  defendant  on  the  7  th  of  Jimiiory.  Upon  this  part  of  the  case  we 
must  suppose  the  paper  seditious  or  criminal;  then  the  defendant,  kmowiag^ 
had  been  $trw»ghf  okfeded  fo,  published  it  with  an  adyertisement,  avowing  snd  jos. 
tifying  the  doctrine.  Hie  next  drcnmstance  is  from  the  evidenceof  Ednwrd  Jos^ 
that  the  defendant  knew  the  pi^r  was  olyected  to,  as  having  a  seditions  ten- 
dency 


IN  THE  Thirtieth  Year  of  GEORGE  III.  -i«9 

were  two  questions  for  their  consideration ;  first,  whether  the  1789. 

defendant  was  guilty  of  publishing  the  pamphlet ;  and  secondly,  ~ 

whether 


deocy,  and  might  do  nnsrhief,  if  translated  into  fFelchy  and  therefore  tliat  design 
was  laid  aside ;  this  he  knew  on  tlie  7th  of  •/aimary,  and  sent  it  to  be  printed  on  the 
t4th :  and  it  was  read  at  a  county  meeting  with  a  rope  about  bis  neck  (as  he  said,) 
and  that  it  was  not  »o  bad.  We  are  all  clearly  of  opinion  that  if  the  writing  be  cri* 
minal,  these  circumstances  arc  aggravation,  and  ought  not  to  have  been  left  as 
any  excni^e.  What  was  meant  by  saying  the  affidavit  should  have  been  set  out  in 
the  indictment,  I  do  not  compreliend ;  much  less  that  blasphemy  may  he  cliarged 
in  the  Scripture,  by  stating  half  Uie  sentence.  If  any  part  of  the  context  qualify 
what  ia  set  forth,  it  may  be  given  in  evidence  (*).  Every  circumstance  which 
tends  prove  the  meaning  is  every  day  given  in  evidence;  and  the  jnry  are  the 
judges,  and  must  find  the  meaning. 

The  second  objection  is  that  the  Judge  did  not  give  his  own  opinion,  whetiier 
the  writing  was  a  libel,  or  seditious,  or  criminal. 

The  third  was,  that  the  Judge  told  the  jury  they  ought  to  leave  that  question 
apon  tlie  record  to  the  Court,  if  they  had  no  doubt  of  the  meaning  and  publication. 

And  the  fourth,  that  he  did  not  leave  the  defendant's  intent  to  the  jury. 

The  answer  to  these  otjections  is,  that  by  the  Constitution  thejnry  ought  not 
to  decide  the  question  oflaw  whether  such  a  writing*,  of  snch  a  meaning,  published 
without  a  lawful  excuse  be  criminal :  and  that  they  cannot  decide  it  against  the  de- 
fendant, because  after  a  verdict  it  remains  open  upon  the  record:  therefore  it  is  the 
dnty  af  the  Judge  to  advise  thejnry  ta  separate  the  question  of  fact  from  the  ques- 
tion oflaw ;  and  as  they  onght  not  to  decide  the  law,  and  the  question  remains  en- 
tire for  the  Court,  be  is  not  called  u  poa  to  tell  them  his  own  opinion.  It  is  almost 
peculiar  to  the  form  of  a  prosecation  for  a  libel  that  the  question  oflaw  remains  en. 
tirely  open  for  the  Court  upon  the  reeord,and  that  thejnry  cannot  decide  it  against 
the  defendant :  so  that  a  general  verdict,  that  the  defendant  is  gnilty,  is  equivalent 
to  a  special  verdict  in  other  cases.  It  finds  all  which  belongs  to  tlie  jnry  to  find, 
and  finds  nothing  as  to  the  question  of  law.  Therefore  vrhen  thejnry  are  satisfied 
of  every  fact  within  their  province  to  find,  they  have  been  advised  to  find  tliede« 
fcndant  guilty,  and  in  that  shape  to  take  the  0|>inion  of  the  Court  npon  the  law ; 
and  no  case  has  been  cited  of  a  special  verdict,  in  a  prosecution  for  a  libel,  leaving 
the  question  oflaw  upon  the  record  to  the  Court;  though  to  be  sure  it  might  be 
left  in  that  form :  but  the  other  is  more  simple  and  better.  A  criminal  intent  from 
doing  a  tiling  in  itself  erimioal  without  a  lawfiil  excuse  is  an  inference  of  law. 
Where  an  innocent  act  is  made  criminal,  when  done  with  a  particular  intent,  tiiere 
the  intent  is  the  material  fact  to  constitute  the  crime.  The  subject-matter  of  these 
three  objections  has  arisen  npon  every  trial  for  a  libel  since  the  Revolution,  now 
Dear  lOO  years  ago.  In  every  reign  there  have  been  many  such  trials  both  of  a  pri- 
vateand  public  nature.  In  every  reign  there  have  beenseveral defended  with  aU  the 
acrimony  of  party  animosity,  and  a  spirit  ready  to  contest  every  pomt,  and  to  ad- 
niit  nothing.  But  during  all  this  time,  as  far  as  it  can  be  traced,  one  may  venture  to 
say,  that  the  direction  of  every  Judge  has  been  consonant  to  the  doctrine  of  Mr.  J. 
SftUer ;  and  no  counsel  has  complained  of  it  by  an  application  to  the  Court.  Conn- 
sd  for  the  Crown  to  remove  the  prejudices  of  the  jury,  and  to  satisfy  the  bye»stand« 
ers,  have  expatiated  upon  the  enormity  of  the  libel  Judges  with  the  same  view 
luive  sometimes  done  the  same  thing :  both  have  done  it  wisely  with  anotlier  view, 
to  obviate  the  captivating  harangues  of  defendant's  counsel  to  the  jury,  that 
they  can  and  ought  to  find  that  in  law  the  paper  is  no  libel.  But  the  formal  direc- 
tion of  every  Judge,  imder  which  every  lawyer  has  so  far  acquiesced  as  not  to  com- 
plain of  it  to  tlie  Court,  seems  to  me  ever  since  the  Revolution,  to  have  been  agree, 
able  to  the  direction  given  in  this  case.  It  is  difficult  to  cite  cases ;  the  trialsare  not 
iviattd ;  unless  a  question  arises,  notes  are  not  taken :  no  body  takes  a  note  of  a 
(•)  Vid.  R.  r.  Bear,  Salk.  417.  direction 


agttuisi 
Withers. 
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1789.        whether  the  innuendos  were  trae;  and  that  the  jury  bad  found 

^.    ^  the  defendant  guilty. 

The  King  o       J  t?     j  • 

against  ±jr8kine. 

Withers. .    ■ ■■    ■. 

directioo  of  course  not  disputed.  W  e  must,  as  in  all  cases  of  tradition,  trace  back- 
Wards  and  presume  from  the  nsage,  which  is  remembered,  that  the  preceding  usage 
was  the  same.  The  Crafbman  was  a  celebrated  party  paper  (*),  written  in  oppo- 
sition to  the  ministry  of  Sir  Hobert  fVmlpoU  by  many  me^  of  high  rank  and  great 
abiUtie^ ;  tlie  whole  party  espoused  it.  It  was  thought  proper  to  prosecute  the 
famous  Hague  Letter ;  I  was  at  the  trial ;  it  happens  to  be  printed  in  the  9th  vol. 
of  St.  Tr.  255.  There  was  a  great  concoune,  great  expectation ;  and  many  per- 
sons of  high  rank  were  present  to  countenance  the  defendant.  Mr.  Faztikerley  and 
Mr.  Bootle  were  the  leading  counsel  for  the  defendant ;  they  started  every  objec- 
tion and  laboured  every  point :  and  when  the  Judge  over-ruled  them,  he  usually 
said,  <<  If  I  am  wrong,  you  know  where  to  apply.''  The  Judge  was  Lord  Ch.  Just* 
Raymondf  who  had  been  eminent  at  the  bar  in  the  reign  of  Queen  Awu^  Solidtor 
and  Attorney  General  in  the  reign  of  George  the  Firsts  and  intimately  connect- 
ed with  Sir  Edward  Nvrthey ;  so  that  he  must  have  known  what  the  ancient  prac- 
tice had  been.  The  cause  was  so  blended  withpurty  passion  that  it  required  liis 
utmost  attention ;  yet,  when  he  came  to  sum  np,  and  direct,  he  did  it  as  of  course , 
just  as.  Mr.  Justice  BuUer  did  on  this  occasion.  Faiakerley  and  Bootle,ytTy  able 
lawyers,  and  connected  in  party  with  the  Writers  of  the  Craftsman,  nev^  thought 
of  complaining  to  the  Court.  The  other  trials  before  Lord  Raymond  are  not 
printed;  nor  to  be  found  in  any  notes ;  but  to  be  sure  his  direction  in  all  was  to 
the  same  effect.  I  recollect  one,  where  the  Craftsman  was  acquitted,  from  a 
ballad  made  by  Mr.  PuUeney. — 

For  Sir  PkiUp  well  knows  that  his  innuendo 
No  longer  will  serve  him  in  verse  or  in  prose ; 
For  twelve  honest  men  have  decided  the  cause, 
'Who  are  judges  of  tacts,  tho' not  judges  of  laws. 
There  are  no  notes  of  the  trials  before  Lord  Hardwuke^  or  Ld.  Chief  Just.  Uft 
before  1752,  when  the  case  of  the  Kwg  v.  (hoen  came  on  before  Ch.  Just.  L<y.— It 
happens  to  be  printed  in  the  Slaie  TriaU  (t).  I  attended  as  Solicitor  General;  Lord 
Chief  Just.  Lee,  the  most  scrupulous  observer  and  follower  of  precedents,  direct- 
ed as  of  course  in  the  same  manner  as  was  done  in  this  case,  "^^hen  I  was  Attor- 
ney General  I  prosecuted  for  some  libels;  one  I  remember  was  thefti^r  ▼-  -Vv^'* 
He  was  convicted  under  the  same  direction  by  Lord  Gh.  Just.  Ryder.  In  the  year 
1756 1  cfune  into  tlie  office  I  now  hold ;  and,  upon  the  first  prosecution  for  a  li' 
bel  which  stood  iii  my  paper,  I  think  it  was  the  case  of  the  Kimg  v.  SluMteertj  I 
made  up  my  mind  as  to  the  direction  I  ought  to  give ;  and  I  have  uniformly  giveo 
the  same  almost  in  the  same  form  of  words.  No  counsel  ever  complained  of  it  to 
// /'  ^  V    r  y  -  the  Court.  Upon  every  defendant  being  biought  op  for  judgment,  I  have  always 

stated  the  direction  I  gave,  and  the  Court  has  always  assented  to  it.  The  defence 
of  a  lawful  excuse  never  existed  in  any  case  before  me :  therefore  I  told  the  jury, 
''  if  they  were  satisfied  with  the  evidence  of  the  publication,  and  that  the  meao- 
"iag  and  innuendos  were  as  stated,  they  odghttofind  the  defendant  guilty ;  the 
"  question  of  law  was  upon  the  record  for  the  judgment  of  the  Court.**  The 
direction  being  as  of  course,  and  no  question  raised  concerning  it  in  the 
Court,  though  I  have  had  the  misfortnue  to  try  many  libels  in  very  warm 
times  agamst  defendants  most  obstinately  and  factitiously  defended,  there  an 
no  notes  or  reports  of  what  passed.  In  one  case,  Uie  Khu^  v.  Wooifall^  on  ac- 
count of  another  kind  of  question  there  is  a  report ;  and  there  tlit  directioa  is 
adopted  by  the  whole  Court  as  right,  and  the  doctrine  of  Mr.  Justice  BoHkr 
laid  down  in  express  terms.  Such  a  judicial  practice  in  tlie  precise  point  fiooi 
the  revolution,  as  I  think,  down  to  the  present  day,  is  not  to  beshaken  by  general 

(•)  Fid.  R.  v.  Tatchin,  1704, 5  S«.  TV.  53f .  (f)  10  S«.  Tr.  Jp.  196.     , 

theoretical 
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Enkine,  on  the  part  of  the  prosecution,  by  way  of  aggravating  1769* 

the  punishment,  produced  to  the  Court  an  affidavit  to  which  was  ' 

annexed  another  pamphlet,  written  by  the  defendant  after  the  JLut^^ 

trial,  and  which  he  called  an  Jpology^  but  which  was  in  fact  VTiTBERt. 
more  libellous  than  the  publication  for  which  he  Mras  tried. 

Dallas, 

theoretical  arguments  or  popular  declamation.  £?ery  species  of  criminil  pro- 
secution has  something  peculiar  in  the  mode  of  procedure ;  therefore  general 
propositions,  applied  to  all,  tend  only  to  complicate  and  confimnd  the  qoestion. 
No  deduction  or  conclusion  can  be  drawn  fhim  what  a  jary  may  do  fivm  the 
form  of  the  procedure  to  what  they  ought  to  do  upon  the  fundamental  princi- 
ples of  tlie  Constitution,  and  the  reason  of  the  thing,  if  they  win  act  with  in« 
teqrity  and  a  good  conscience.  The  fundamental  definition  of  trials  by  jury 
depends  upon  an  universal  maxim,  without  an  exception,  adfueationem.  Where 
the  questions  can  be  severed  by  the  form  of  the  pleadings,  the  distinction  is 
preserved  upon  the  lace  of  the  record,  and  the  jury  cannot  encroach  upon  the 
jurisdiction  of  the  Court.  But  where  by  the  form  of  pleading  the  two  questions 
are  blended  together,  and  cannot  be  separated  upon  the  ftce  of  the  record,  the 
distinction  is  preserved  by  the  honesty  of  the  jury.  The  Constitutions  trust 
that,  under  the  direction  of  the  Judge,  they  will  not  usurp  a  jurisdiction  which  is 
not  tlieir  province.  Tbey  do  not  know,  and  are  not  presumed  to  know,  the  hiw  | 
tliey  are  not  sworn  to  decide  the  law ;  they  are  not  required  to  do  it.  If  it  appear 
upon  the  record,  they  ought  to  leave  it  there,  or  they  may  find  the  facts  subject  to 
the  opinion  of  the  Court  upon  the  law.  But,  upon  the  reason  of  the  thing,  and  the 
eternal  principles  of  justice,  the  jury  ought  not  to  assume  thejurisdictionof  law: 
they  do  not  know,  and  are  not  presumed  to  know,  any  thing  of  the  matter ;  they  . 
do  not  understand  the  language  in  which  it  is  conceived,  or  the  meaning  of  the 
terms ;  they  have  no  rule  to  go  by  but  their  passions  and  wishes.  It  is  said  if  a  man 
give  a  right  sentence  upon  hearing  one  side  only,  he  is  a  wicked  judge,  because  he 
is  right  by  chance  only,  and  has  neglected  taking  the  proper  method  to  be  in- 
formed :  so  a  jury  who  usurp  the  judicature  of  law,  though  they  happen  to  be  right 
are  themselves  wrong,  because  they  arc  right  by  chance  only,  and  have  not  taken 
the  constitutional  way  of  deciding  the  question.  It  is  the  duty  of  the  Judge,  In  all 
cases  upon  general  issues,  to  tell  the  jury  bow  to  do  rii^t,  though  they  have  it  iu 
their  power  to  do  wrong,  which  is  a  matter  between  God  and  their  own  conscien- 
ces. To  be  free  is  to  live  under  a  government  by  law.  The  liberty  of  the  press  con- 
sists in  printing  vrithout  any  previous  licence,  subject  to  the  consequence  of  law. 
The  licentiousness  of  the  pres»  is  Pandora's  box,  the  source  of  every  evil.  Miser- 
able is  the  condition  of  individuals,  dangerous  is  the  condition  of  the  State,  if 
there  is  no  certain  law,  (or  which  is  the  same  thing,)  no  certain  administration  of 
law  to  protect  individuals,  or  to  guard  the  State.  Jealousy  ofleaving  the  law  to  the 
Court,  as  in  other  cases,  is,  iioir,  in  the  present  state  of  things,  puerile  rant  and  de- 
damatioD.  llie  Judges  are  totally  independent  of  the  Ministers  that  may  happen 
to  be,  and  of  the  King ;  their  temptation  is  rather  to  the  popularity  of  the  day ;  and 
I  agree  with  the  observation,  cited  at  the  bar  from  Mr.  Justice  FoMter,  tliat  a  popu- 
lar Judge  is  an  odious  and  pernicious  character.  The  judgment  of  the  Court  iii  not 
final :  In  the  last  resort  it  may  be  reviewed  in  the  House  of  Lords,  where  the  opi- 
nion of  all  the  Judges  is  taken.  In  opposition  to  this,  what  is  contended  for?  tliat 
the  law  shall  be  in  every  particnlar cause  what  any  It  men  who  shall  happen  to  be 
the  jury  shall  be  inclined  to  thmk ;  liable  to  no  review,  and  subject  to  no  control, 
under  all  the  pr^udices  of  the  popularity  of  the  day,  and  under  all  the  bias  of  inter- 
est in  this  town,  where  thousands,  more  or  less,  are  concerned  in  the  publication 
of  newspapers,  paragraphs,  and  pamphlets.  Under  such  an  administration  of  law 
no  man  could  tell,  no  counsel  could  advise,  vrbether  a  paper  were  or  were  not 
punishable.  I  am  glad  that  I  am  not  bound  to  subscribe  to  such  an  absurdity,  such 
aselecism  in  politics ;  but  that,  agreeably  to  the  uniform  judicial  practice  since  the 

Revolution, 
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1789.  Dallas,  for  the  defetidanty  objected  to  the  reading  of  this  sc 

cond  pamphlet,  because  it  was  not  competent  to  the  prosecutor 
9gainMt  lifter  the  trial  to  give  evidence  of  separate  and  distinct  crimes, 
^iTBEMt*.  unconnected  with  the  original  charge,  in  order  to  aggravate  the 
punishment  for  that  charge.  This  second  publication  may,  if 
true,  be  the  subject  of  a  future  prosecution ;  on  the  trial  of 
which  the  defendant  may  have  an  opportunity  of  taking  the 
opinion  of  the  jury  on  the  question  of  fact,  and  of  having  the 
publication  put  on  the  record,  that  he  may  take  the  sense  of 
this  Court,  and  afterwards  of  a  Court  of  Error,  on  the  ques- 
tion of  law,  whether  the  matter  be  libellous  or  not.  Whereas 
if  it  be  read  now  by  way  of  aggravating  the  former  offence^ 
he  will  be  deprived  of  both  those  advantages,  to  which  every 
person  who  is  accused  of  publishing  a  libel  is  entitled :  and  this 
cannot  be  pleaded  in  bar  to  another  prosecution  on  the  same 
charge ;  so  that  in  effect  he  will  be  punished  twice  for  the  same 
offence.     But, 

Lord  Kenyov,  Chi  J.  said^It  is  well  settled  that  the  con* 
duct  of  a  defendant,  subsequent  to  the  time  when  he  is  found 
guilty,  may  be  taken  into  consideration,  either  by  way  of  aggrava- 
ting or  mitigating  the  punishment.  In  general  it  is  done  for  his 
benefit,  in  order  to  extenuate  the  offence ;  but  it  is  also  done,  if 
required,  to  aggravate  (a).  Though  in  such  cases  the  Court 
'  will  always  take  care  not  to  inflict  a  greater  punishment  than 
the  principal  offence  itself  will  warrant. 

T/te  Court  then  gave  the  defendant  an  opportunity^of  answer- 
ing the  affidavit  now  filed,  and  committed  him  in  the  mean- 
time :  but  when  he  was  brought  up  on  a  subsequent  day,  he  pro- 
duced no  affidavits  in  answer,  and  was  sentenced  to  pay  a  fine  of 
50/.;  to  be  imprisoned  12  months  in  Newgate;  and  afterwards 
to  find  sureties  for  his  good  behaviour  for  three  years ;  himself  * 
in  200/.  and  two  sureties  in  100/.  each. 

(a)  The  Mine  point  was  afterwards  roled  in  this  tenn  in  R,  v.  fVmlter^  fbr  a  libel ; 
in  which  case  Lord  Ketnfon  said,  the  same  thing  had  been  done  many  years  ago, 
in  Dr.  Smottefs  case. 

Revolution,  warranted  by  the  fimdamental  principles  of  the  Constitution  of 
trials  by  jory,  aqd  npon  the  reason  and  fitness  of  the  thing,  I  am  of  opinion  this 
motion  should  be  r^ected,  and  the  rule  discharged  (*). 
But  the  judfpnent  was  afterwards  arrested  on  a  defect  in  the  indictment 
(*)  By  sUt  Sft  Geo,  3.  c.  60.  it  is  declared  and  enacted,  that  on  the  trial  of  an 
indictment  or  information  fbr  a  libd,  tlie  jury  may  gi?e  a  general  verdict  of 
gntlty  or  not  guilty  upon  the  whole  matter  put  in  issue,  and  shall  not  be  required 
or  directed  by  the  Court  or  Judge  to  find  the  defendant  guilty^  merely  on  the 
proof  of  the  publication  by  the  defendant  of  the  paper  charged  to  be  a  libel, 
and  of  ttie  stoae  ascribed  to  the  sama  in  the  indictment  or  infonnatioiu 
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Hancock  and  others,  Assignees  of  Lomas  a  Bank- 
rupt, and  also  Assignees  of  Edensor  a  Bankrupt,     ^^%^^ 
against  Haywood. 

THE  plaiDtiffs  in  their  original  writ  described  themselves  The  assignees 
as  assignees  of  (he  estate  and  effects  of  LomaSf  and  also  as  bankmpt, 
assignees  of  Edensor;  there  hemg  no  joint  commission  against  and  also  of  n. 
the  two  ;  and  declared  for  goods  sold  and  delivered  by  both  the  aoder  separate 
bankrupts;  and  also  for  goods  sold  by  each  of  the  bankrupts,  and  co"»mw»«onR> 
for  money  paid,  and  money  had  and  received  by  the  defendant  to  in  the  $ame 
the  use  of  each  of  the  bankrupts ;  and  also  for  money  had  and  J^trdiieft-om 
received  to  the  use  of  the  assignees,  on  separate  counts.    A  verdict  tlie  defendant 
was  found  for  the  plaintiffs,  not  in  a  gross  sum,  but  the  damages  hankrapu  and 
Mcre  assessed  and  apportioned  to  the  demands  proved  on  the  se-  al«o  Mepamtt 
veral  counts  respectively.     And  a  rule  having  been  obtained  to  fuek{*h    ^ 
shew  cause  why  the  judgment  should  not  be  arrested.  And  if  in  such 

Erskine,  Law,  and  5.  Heyxeood,  now  shewed  cause,  observing*  jury  have 
that  this  was  not  like  the  case  of  an  executor  being  sued  for  one  J^**^***  the 
debt  due  from  the  testator,  aud  for  another  from  himself,  where  ally  on  the 

the  judgment  in  one  case  is  de  bonis^  testatoris  and  in  the  other  ^^P^^ate 

•^      ®  '  .  .  coonts,  the 

de  bonis  propriis :  In  that  case  the  party  is  not  sued  in  the  same  Court  will 

right.     But  here  the  plaintiffs  are  the  representatives  of  each  of  ^^^  ^^^ 

the  bankrupts,  and  do  not  sue  in  different  rights.   'J'he  effects  of  those  counts, 

both  the  bankrupts  are  centered  in  one  set  of  persons,  and  they,  Jhe'debuXe* 

in  that  one,  and  the  same,  character  may  sue  for  debts  due  to  to  each  bank* 

either;  in  the  same  manner  as  a  surviving  partner  may  sue  for  a  JHf^J*^*' 

partnership  debt,  and  a  debt  due  to  himself  alone,  in  the  same    [3  East,  104. 
.  3B&P  4fia  7 

action,    llie  amount  of  these  several  demands  may  be  recovered 

by  these  plaintiffs  in  their  individual  capacity,  without  naming 
themselves  as  assignees.  And  notwitiistanding  they  are  named 
as  assignees  in  the  original  m  rit,  that  may  be  considered  only  as  a 
description  of  the  persons,  and  not  of  the  right  in  which  they  ^ue ; 
and  it  may  be  rejected.  Neither  can  any  objection  be  made  here 
to  the  joining  of  these  several  causes  of  action  on  the  ground  of 
aset-off;  because  the  defendant  might  have  set  of  a  debt  due  from 
either  of  the  bankrupts  to  those  counts  in  which  the  plaintiffs  de- 
manded a  separate  debt  from  that  bankrupt.  So  that,  on  the 
whole,  this  is  rather  an  advantageous  mode  of  suing,  as  far  as 
respects  the  defendant ;  since  he  is  now  only  liable  to  the  costs 

(*)  Vid.  Slipper  v.  Stidiione,  post.  5  vol.  493.;  and  Fnnch  v.  jindnUle,  po$t  6  vol. 
482. 

Vol.  III.  J  f  of 
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1789.        of  one  action  instead  of  three.     One  test  of  judging  whether 

-"]  separate  causes  of  action  may  or  may  not  be  joined,  is  to  consider 

a^aiwit        M  hether  the  same  plea  may  be  pleaded  to,  and  the  same  judg* 

Haywood,     jj^^pj  ^^^  given  pn,  ihem:  Now  here  the  pleas  and  the  judgment 

are  the  same.    At  all  events  the  Court  will  not  arrest  the  judg« 

ment  in  toto;  for  as  the  damages  are  assessed  on  the  several  counts, 

the  judgment  on  some  counts  only  may  be  tfrrested. 

Bearcrofl  and  Russel,  contra.  This  is  an  action  in  tvo  dif- 
ferent rights,  though  brought  by  the  same  persons,  between  whom 
there  ta  no  privity  as  to  the  separate  demands.  It  is  clear  that 
the  bankrupts  themselves  could  not  have  joined  in  bringing  one 
action  for  their  separatte  debts ;  then  their  representatives  can- 
not do  what  the  represented  could  not  have  done;  and  the 
commissions  of  bankrupt  vest  no  greater  privileges  in  themt 
than  the  bankrupts  enjoyed.  In  the  first  place,  it  is  a  great 
objection  to  the  form  of  an  action,  that  it  is  perfectly  new  :  no 
instance  of  this  mode  of  proceeding  has  ever  occurred.  And 
if  it  were  permitted,  it  might  occasion  peculiar  hardships  to  a 
defendant.  With  respect  to  bail  in  the  commencement  of  an 
action  ;  neither  of  the  demands  taken  separately  would  perhaps 
be  sufficient  to  hold  to  bail,  whereas  both,  when  joined  toge- 
ther, might.  Next  as  to  the  trial :  when  a  new  rule  is  to  be 
introduced,  convenience  ought  to  be  consulted  ;  now  if  there 
be  a  consolidation  of  actions,  a  defendant  may  be  distracted  as  to 
the  modes  of  defence  most  advantageous  to  the  separate  causes  • 
» which  ought  to  be  considered  in  civil  as  well  as  criminal  (b) 
cases.  Neither  is  the  judgment  the  same :  for  it  must  be  that 
the  plaintiffs  as  assignees  of  one  of  the  bankrupts  shall  recover 
on  one  set  of  counts,  aud  on  another  set  as  assignees  of  the 
other  bankrupt:  they  must  therefore  be  different  judgments; 
80  that  this  will  not  stand  the  test  of  the  rule  mentioned  by  the 
counsel  for  the  plaintiffs.  The  practice  of  paying  money  into 
court,  or  of  a  set  off,  cannot  govern  this  case ;  for  the  doctrine 
of  joinder  of  actions  was  perfectly  well  etablished  before 
this  practice  was  introduced.  And  with  respect  to  the  costs  of 
the  action :  this  mode  of  suing  would  evidently  give  an  advan- 
tage to  the  plaintiffs;  because,  if  the  defendant  be  indebted  to 
either  of  the  bankrupts  in  any  sum  however  small,  which  he 
would  not  dispute  in  an  action  brought  on  such  sole  demand,  the 
plaintiffs  have  an  opportunity  of  trying,  in  this  action,  more 
disputable  claims  without  incurring  the  risk  of  the  costs.  This 
(a)  Ante,  1  vol.  274.  (*)  Vid.  onte^  103.  106. 

has 
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liM  no  resemblance  to  the  case  of  a  surviving  partner  joining        i  789* 

debts  doe  to  himself  in  his  own  character ,  and  as  survivor ^  be- 

cause  there  he  must  be  plaintiff  in  both  actions,  if  he  brought        agmntt 

two ;  whereas  in  this  case  it  was  not  necessary  that  the  plaintiffs     Haywood- 

as  assignees  of  one  bankrupt  should  sue  for  a  debt  due  to  the 

other.     This  then  falls  within  the  rule  which  doth  not  allow  a 

person  to  sue  in  his  own  right,  ami  in  outer  droit,  in  the  same 

action  :  and  the  plaintiffs  here  were  obliged  to  sue  as  assignees 

for  part  of  the  demand  ;  the  first  set  of  counts  being  for  goods 

sold  by  both  the  bankrupts. 

The  Court  said  they  would  consider  the  point;  and 
Lord  Kbnyon,  Ch.  J. — on  the  next  day  said,  they  had  looked 
into  the  cases,,  and  were  clearly  of  opinion  that  the  different 
rights  could  not  be  joined  m  the  same  action.  But  that  the 
plaintiffs  might  enter  up  their  judgment  on  those  counts  for 
the  joint  debts  due  to  both  the  bankrupts. 

BuLLER  J. — ^add^d  on  a  writ  of  error,  where  one  count  ap- 
pears bad,  and  the  verdict  is  eritered  generally  on  all  the  counts, 
the  Court  must  reverse  the  judgment  in  toto  {a);  since  they  can* 
not  see  on  which  of  the  counts  the  damages  were  given.  But 
that  is  not  applicable  to  this  case,  where  the  damages  are  assessed 
severally  (6)  on  the  separate  counts.  The  plaintiffs  therefore, 
who  are  assignees  of  both  the  bankrupts,  may  recover  as  much 
as  the  bankrupts  themselves  might  jointly  have  recovered. 

(o)  Ante,  1  vol.  153. 

(Jb)  Vid.  5  Rep.  58, 59.  1  Sir,  189.  S  Sir.  808.  4  Bwrr.  S03f .  ^Vliera  the  parts  of 
ajudgment  are  separate,  it  may  be  affirmed  as  to  part,  and  re vened  u  to  tlie  tuti 
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Hancock  and  others  Assignees  of  Edeksor,  a  Bank- 

rupt,  against  Entwisle  and  others.  iVor.  i6tb. 

THIS  was  an  action  on  a  bill  of  Exchange;  and  the  plain,  if  a  demand 
tiffs  having  proved  their  case,  ihe  only  question  was  whe-  ^.  ''!22^'*  ** 
ther  the  defendants  were  entitled  to  a  set-off  arising  from  an  tliough  at  a 
agreement,  made  in  March  1788,  between  the  defendants  of  the  ^^^''Sj'proved 
one  part  and  the  bankrupt  of  the  other,  by  which,  (after  re-  noder  a  com* 
citing  that  a  loss  had  been  sustained  by  the  defendants  in  coo-  t«nkrup^ 

sequence  of  the  purchase  of .  some  cotton  by  the  bankrupt  as  against  tiie 
*  '^  debtor,  or 

aelH>ff  in  an  action  brought  by  his  autgoees.  But  if  it  re«t  in  eontuigeneff  whether  it  will  be 
paid  or  not,  it  cannot  be  so  proved  or  setpoff,  nnlsss  it  be  seenred  by  a  penalty  which  ii  for* 
leittdatlaw. 

F  f  2  their 
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I7F9.        their  broker,  for  reimbursing  which  they  made  a  claim  on  him,) 

in  order  to  put  an  end  to  all  controversy  concerning  it,  it  was 

agtdnst^  agreed  that  the  lois,  though  exceeding  IQOO/.  shquld  be  fixed  at 
Emtwisle.  that  sum  and  no  more;  and  that  in  payment  or  satififaction 
of  that  sum  the  bankrupt  should,  from  time  to  time,  with- 
in the  space  of  four  years  recommend  parcels  of  cotton, 
not  exceeding  ISO  bags  at  one  time,  to  the  defendants  for  their 
purchase,  and  that  the  defendants  should  purchase  them,  paying 
for  them  in  notes  at  three  months  date.  And  the  bankrupt  un^ 
dertook  that  the  clear  profits  on  such  sales  should  in  the  course 
of  four  years  be  sufficient  to  discharge  the  1 900/.;  but  if  the  same 
should  not  be  paid  within  that  time,  then  the  bankrupt  agreed 
immediatelif  after  the  expiration  of  the  four  years,  in  case  he 
should  be  then  living,  to  pay  them  the  difference.  And  if  the 
purchases  should  occasion  a  loss  to  the  defendants,  the  bankrupt 
undertook  to  make  good  such  loss.  Lord  Kenyan,  before  whont 
the  causa  was  tried,  being  of  opinion  that  the  defendants  were 
not  entitled  to  set-off,  the  plaintiffs  obtained  a  verdict. 

On  a  former  day  a  rule  was  obtained  to  shew  cause  why  a 
new  trial  should  not  be  granted  ;  against  which 

Erskine  and  Marry  at  were  now  to  have  shewn  cause :  But 
Law  and  5.  Hey  wood  in  support  of  the  rule  were  desired  to 
begin.  The  set*off  may  be  allowed,  because  these  were  liquidated 
damages,  by  the  agreenaent;  and  therefore  this  is  not  like  the  case 
of  Howlet  V.  Strickland  {a).  When  the  party  became  a  bankrupt, 
he  was  incapable  of  performing  his  contract ;  and  then  a  right 
of  action  to  the  amount  of  1900/.  attached.  This  then  became 
a  debt  which  the  defendants  might  have  proved  under  the  com- 
mission, the  parties  having  previously  agreed  as  to  the  quautum 
of  satisfactioii  to  be  paid  by  the  bankrupt  to  the  defendants ;  and 
if  they  might  have  proved  the  debt  under  the  commission,  they 
may  also  set  it  off  iu  this  action  brought  by  the  assignees. 

Lord  Kenyon,  Ch.  J. — If  this  deed  had  never  been  en- 
tered into,  thedaim  which  the  defendants  had  on  the  bankrupt, 
could  not  have  been  set  off  in  this  action,  because  it  rested 
merely  iu  damages;  it  arose  from  the  misconduct  of  the  bankrupt, 
and  might  have  been  settled  in  an  action.  But  by  this  deed 
the  damages  are  liquidated,  and  the  parties  agreed  on  certain 
tilings  to  be  done  in  the  course  of  four  years,  as  the  means  of 
making  a  recompence  to  the  defendants  to  the  amount  of  that 
jium»    If  a  certain  sum  of  money  had  been  payable  at  all  events, 

(a)  CQwp,  56. 

by 
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by  idstalmeDlSy  and  one  of  tie  payments  had  become  dae  be- 
fore ihe  bankruptcy,  the  whole  might  have  been  proved  under 
the  commusion.  But  it  is  clear  that  the  bankrupt  was  nut 
discharged  by  his  bankruptcy  from  the  operation  of  this  deed ; 
for  when  he  obtains  his  certificate,  he  may  be  enabled  to  per- 
form the  stipulations  contained  in  it.  Then  if  he  were  not  dis- 
charged from  his  covenants  by  his  certificate,  this  debt  could  not 
be  proved  under  the  commission,  nor  can  it  be  set  off;  for  it  had 
no  existence  as  a  debt  at  the  time  of  the  bankruptcy*  The 
distinction  has  been  well  settled  in  a  variety  of  cases,  as  in  those 
of  Ex  parte  Grome  (a)  and  Ex  parte  Winchester  {b),  that  if  the 
demand  be  payable  at  all  eventSj  though  at  a  future  day,  it  may 
be  proved  under  the  commission :  but  where  it  depends  on  a  con- 
tingency ^  whether  it  will  be  paid  or  not,  it  cannot  be  proved,  un- 
less it  be  secured  by  a  penalty  which  iiforfeited  at  law ;  in  which 
case  the  Court  will  take  hold  of  the  legal  right  to  give  the  party 
a  remedy  under  the  commission.  But  in  this  case  there  was  no 
legal  demand  at  the  time  of  the  bankruptcy. 

Rule  discharged. 


1769. 
Hancock 
Entwislc. 


(a)  1  Atk.  115. 


(b)  1  Atk.  116. 


Waugh  against  Austen. 

THIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  the  defendant  should  not  be~discharged  out  of  the 
cuMtody  of  the  marshal  as  to  this  execution  for  irregularity ;  the 
ground  of  which  was  that  the  plaintiff  became  a  bankrupt  be- 
tween the  interlocutory  and  final  judgment,  and  sued  out  the  ex-« 
ecution  in  his  own  name ;  whereas  the  assignee  should  have 
sued  out  ^  scire  facias  to  revive  the  judgment,  and  then  have 
charged  the  defendant  in  execution. 

fVood,  against  the  rule,  cited  Bibbins  v.  Mantel  (a),  where 
after  the  interlocutory  judgment  the  plaintiff  became  a  bank- 
rupt and  executed  a  writ  of  inquiry  in  his  own  name,  which 
the  Court  on  motion  refused  (b)  to  set  aside.  If  then  the 
Court  will  permit  the  bankrupt  to  proceed  to  final  judgment, 
they  will  also  permit  him  to  takeout  execution  on  that  judg- 
ment.    Otherwise  the  defendant  would  have  been  supersede- 

(a)  f  Wih,  358. 

{b)  Bat  one  reason  gi?en  by  the  Coart  was  tliat  the  writ  of  enquiry  was 
awarded  before  the  plaintidf  became  bankrapi. 

F  f  3  able 


Tue$dny, 
^or.l7th. 

Between  the 
interlocutory 
and  final  jndj^- 
roen\  the 
plaintiff  be- 
came a  bank- 
nipt,  and  sued 
out  excciittou 
M  his  oini 
name ;  and  the 
Conrt  refused 
to  set  aside  the 
proceedings. 
An  action  docs 
not  abate  bv 
the  plaintiti^s 
becoming  a 
bankrupt. 

[15  East,  6f $.] 
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Wadgh 

aguinat 
Austin. 


1789.  .  able  (a)  before  the  assignees  could  have  rewcd  the  proceedings 
by  scire  facias,  since  that  would  have  occasioned  a  delay.  At  all 
events  if  the  plaintiff  has  been  inegular,  the  Court  will  not  re- 
lieve the  defendant  on  motion^  but  will  drive  him  to  some  other 
remedy. 

Baldxvin,  in  support  of  the  rule,  admitted  that,  wherever  the 
parly  could  plead,  the  Court  would  not  interfere  by  moiioo  ; 
but  observed  that  in  this  case  the  defendant  had  no  opportunity 
of  pleading,  and  was  therefore  without  remedy,  unless  the  Court 
would  assist  him  in  this  manner.  The  suit  abated,  as  to  the 
plaintiff,  by  his  bankruptcy ;  and  in  this  instance,  as  well  as  in 
[CDUeB,4f8.]  that  of  the  death  of  the  plaintiff,  a  scife  facias  was  necessary 
to  revive  the  judgment.     But 

The  Court  said  that  the  bankruptcy  of  the  plaintiff  did  not 
abate  the  suit  {Jb)\  and  that  they  had  in  several  instances  permit- 
ted the  assignees  to  continue  a  suit  commenced  by  a  bankrupt 
in  his  name ;  and  they 

Discharged  the  rule. 

(a)  Bat  if  ttic  assignees  proceed  with  dae  diligence,  that  is  a  safficieat  ol>JGC* 
^u  to  his  being  superseded.    Bibbuu  v.  MwUtl^  t  WUs.  378. 

(b)  Vid.  8  fWU$.  374. 

THayne  and  Another  againstMkWBY . 
HIS  was  an  action  of  covenant,  on  articles  of  agreement^ 
which  recited  that  the  plaintiffs  were  the  assignees  of  T. 
Taylor  of  a  patent  for  an  engine  or  machine  to  be  fixed  to  a  com« 
vTith  R^'t^the  ^^^  stocking  frame  for  making  a  sort  of  net  or  open  work,  called 
^oulduseitm  point  net;  and  that  the  defendant  had  applied  to  the  plaintiffs 
niaoner,^n'  ^^^  ^^^^^  permission  to  use  a  stocking  frame  to  one  of  their  pa^ 
consideration  tent  machines,  to  which  they  had  consented  on  condition  of  bis 
covenanted'  working  it  in  the  manner  described  in  the  specification ;  and 
that  he  would  |hen  stated  a  covenant  by  the  plaintiffs  with  the  defendant* 
other;  in  an      that  he  should  during  the  remainder  of  the  term  of  the  letters 

action  by  ^.on  parent  freely  use  and  employ  lone  stocking  frame*  with  their 
the  covenant,     r  J  ..     *^,  .  *       i .  . 

^.  is  not  estop-  patent  engme  or  machine  thereto,  in  case  the  same  should  K>e 

covenan^rom  ^**'^l'®*^  *^"'y  >"*  '1'®  manner  described  in  the  specification,  with- 
pleading  in  bar  out  any  interruption  by  them ;  and  also  a  covenant  by  the  de- 
^SJ^theiKm'  f^^^^^^  ^^^^  ^^  would  not,  during  the  residue  of  the  term  of  the 
tfomMf  M#       letters  patent,  use  or  employ  any  of  the  patent  engines,  or  any 

f9t€idu  MS  aslfJbe  kiuxUr;  bathe  may  thus  shew  that  the  patent  was  void. 

engitte^ 


faefday, 
Nov,  17th. 

ji,  asserting 
that  he  had  a 
right  to  a  pa- 
tent machine, 
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engioes  resembliog  tLe  same,  except  the  gtocking  frame  and        178U* 
inachiue  in  the  articles  allowed  to  be  employed  by  him.    The         "T — 
declaratidc  theil  averred  enjoyment  by  the  defendant  without        agahui 
any  interruption   from  the  plaintiffs;   and  then  assigned   two      Maltby. 
breaches ;  one  for  using  and  employing  patent  engines  or  ma« 
chines,  other  tlian  and  besides  that  by  the  agreement  allowed  to 
be  employed  by  him  ;  the  other  for  using  engines  or  machines, 
resembling  the  patent  machines. 

To  this  there  were  several  pleas;  the  three  last  of  uhicb 
only  were  material  here.  The  third  plea  set  forth  the  letters 
patent,  which  stated  a  petition  by  the  patentee  that  he  was  tha 
inventor  of  the  machine,  and  contained  the  usual  proviso  that 
they  should  be  void,  if  the  patentee  did  not  enrol  a  specification 
of  his  invention,  in  Chancery,  in  four  months ;  and  then  averred 
that  the  patentee  did  not  enrol  that  specification. 

The  defendant  in  his  fourth  plea  said  that  the  invention^ 
mentioned  in  the  patent,  was  not  a  new  invention ;  and  in  the 
fifth,  that  the  invention  was  not  discovered  by  Taylor,  the 
patentee. 

The  plaintiff  demurred  to  the  third,  fourth,  and  fifth  pleas ; 
beoause  the  defendant  attempted  to  put  in  issue  matters  foreign 
to  the  merits  of  the  cause,  iiia^imuch  as  he  was  estopped  by  his 
deed  from  putting  those  matters  in  issue  here. 

Wigley,  in  support  of  the  demurrer,  contended  that  the  de- 
fendant was  estopped  by  his  deed  to  say  that  this  was  not  a  new 
invention,  or  that  it  was  not  discovered  by  the  patentee. 
Wherever  a  party  has  entered  into  a  specialty,  he  cannot  after- 
wards be  permitted  to  say,  that  he  received  no  consideration  for 
it,  though  he  may  plead  that  the  consideration  was  illegal.  In 
Oldham  v.>  Langmead  (a),  where  the  action  was  brought 
by  the  assignee  of  the  patentee  against  the  patentee.  Lord 
Kfiiiyonf  before-  whom  the  cause  was  tried,  would  not  per- 
mit  the  latter  to  shew  that  it  was  not  a  new  invention  igamst 
his  own  deed.  If,  in  point  of  fact,^  this  were  not  a  new  ia« 
vention,  the  defendant  should  have  repealed  the  letters  patent 
by  scire  facias,  and  then  applied  to  the  Court  of  Chancery  to 
tiave  had  the  deed  delivered  up  to  be  cancelled.  But  by  his 
deed  he  has  admitted  that  the  plaintiffs  had  a  title ;  and,  as  long 
as  the  term  mentioned  in  it  exists,  he  is  estopped  from  denying 

(a)  Stttiogt  after  3Vwt/y  1789|  <«r.  L«i4  IffnyM. 

Ff4  it 
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1 789.        it  •  in  (he  same  manner  that  a  tenant,  who  holds  under  a  demise 
Jl  from  his  landlord,  is  an  answer  to  an  action  for  rent. 

a  A  Y  N  B 

ngmnst  Chambre^  contra.  The  defendant  is  not  estopped  by  his  deed  to 

Maltbv.  shew  that  he  has  entered  into  this  covenant^  not  only  on  an 
illegal  consideration,  but  also  without  any  consideration.  A  per- 
son cannot  indeed  aver  against  a  record,  though  he  may 
against  the  operation  of  it.  I  RoL  Abr,  862. 4  Rep»7i.  PopA.8. 
Le.  ]84|  5.  Here  then  as  the  deed  recites  that  Che  plain- 
tiffs  were  in  possession  of  a  patenty  the  defendant  is  perhaps 
estopped  to  deny  it,  but  it  cannot  estop  them  from  denying  the 
operation  of  it.  In  this  indenture  the  plaintiffs  do  not  assign 
the  patent  to  the  defendant;  they  only  covenant  that  the  de- 
fendant may  use  the  engine  in  a  certain  manner,  which  he 
might  have  done  without  the  covenant.  For  on  this  record  it 
must  be  taken  that  the  invention  was  not  new  ;  and  then  this  is 
a  covenant  without  consideration ;  or  entered  into  for  an  illegal 
consideration,  because  it  operates  in  restraint  of  trade.  In 
Mitchell  V.  Reynolds  (a),  it  was  held  that  a  covenant  in  restraint 
of  trade  in  a  particular  place,  if  without  consideration,  or  in 
restraint  of  trade  generally,  was  void.  And  this  also  answers 
the  argument  of  estoppel ;  for  no  deed  of  this  sort  can  operate 
by  way  of  estoppel,  as  it  is  against  public  policy.  Neither 
could  it  be  necessary  for  the  defendant  to  sue  out  a  scire  faciat 
to  repeal  the  patent  before  he  disputed  its  validity ;  beqanse,  in 
all  actions  brought  by  a  patentee  for  infringing  the  patent,  it  is 
incumbent  on  him  to  make  out  his  right, 

fVigley,  in  reply.  This  is  not  a  void  consideration  :  but 
if  it  were,  it  will  not  avoid  a  deed  in  a  Court  of  Law.  With 
respect  to  this  being  in  restraint  of  trade ;  though  a  covenant 
not  to  set  up  a  trade  generally  be  bad,  yet  the  party  may  covenant 
not  to  set  up  a  trade  tit  a  particular  place.  And  the  covenant 
in  this  instance  is  similar  to  the  latter ;  for  it  is  a  covenant  not 
to  use'^  particular  machine.  Even  admitting  this  patent  to  be 
void,  this  is  not  so  hard  a  case  as  that  of  a  tenant  who  may  be 
compelled  to  pay  rent  to  a  person,  having  a  title  paramount  bis 
landlord*s,  and  who  is  nevertheless  estopped  to  impeach  hb  land- 
lord's title  m  an  action  for  the  same  rent. 

Lord  Ken  YON,  Ch.  J. — The  facts  of  this  case  are  shortly  these; 
"     the  plaintiffs,  pretending  to  derive  a  right  under  a  patent,  assign- 
ed to  the  defendant  part  of  that  right  on  certain  terms :  and  noU 

(«)  1  P.  Wm.  lat. 

withstaoding 
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withstanding  the  facts  now  disclosed  shew  that  the  have  no  such  1789* 
priviiege,  they  still  insist  that  the  defendant  shall  be  bound  by  his  -' 
covenant,  though  the  consideration  of  it  is  fraudulent  and  void.  offouui 
This  is  not  to  be  considered  as  a  covenant  to  pay  a  certain  sum  Maltbt- 
in  gross  at  all  events ;  but  to  use  a  machine  in  a  particular 
way,  in  consideration  of  the  plaintiffs  having  conferred  that 
interest  on  the  defendant,  which  they  professed  to  confer  by 
*the  agreement.  Now,  in  point  of  conscience,  it  is  impossible 
that  two  persons  can  entertain  different  ideas  upon  the  subject. 
But  it  is  said  that,  though  conscience  fails,  the  defendant  is 
estopped  in  point  of  law  from  saying  that  the  plaintiffs  had  no 
privilege  to  confer.  But  the  doctrine  of  estoppel  is  not  appli- 
cable here.  Where  indeed  an  heir  apparent,  having  only  the 
hope  of  succession,  conveys  during  the  life  of  his  ancestor  an 
estate,  which  afterwards  descends  upon  him,  although  nothing 
passes  at  that  time,  yet  when  the  inheritance  descends  upon 
him,  he  is  estopped  to  say  that  he  had  no  interest  at  the  time 
of  the  grant :  there  an  estoppel  is  founded  on  law,  conscience, 
and  justice:  But  what  is  the  case  here?  Who  is  estopped?  The 
person,  supposed  to  be  estopped,  is  the  very  person  who  has  been 
cheated  and  imposed  upon.  In  the  case  of  Oldham  v.  Langmead, 
the  patentee  has  conveyed  his  interest  in  the  patent  to  the 
plaintiff,  and  yet  in  violation  of  his  contract  he  afterwards  in- 
fringed the  plaintiff's  right,  and  then  attempted  to  deny  his 
having  had  any  title  to  convey:  But  I  was  of  opinion  that  he 
was  estopped  by  his  own  deed,  from  making  that  defence.  But 
there  is  no  similarity  between  that  and  the  present  case.  Neither 
does  this  resemble  the  case  of  landlord  and  tenant;  for  the. 
tenant  is  not  at  all  events  estopped  to  deny  the  landlord's  title  ; 
the  estoppel  only  exists  during  the  continuance  of  his  occupation: 
and  if  he  be  ousted  by  a  title  paramount,  he  may  plead  it. 

AsHHURST^  J. — This  is  a  good  plea;  and  the  defendant  is 
not  estopped  from  disclosing  any  of  the  matters  contained  in 
it.  This  is  not  like  the  case  of  landlord  and  tenant;  as  long  as 
the  latter  enjoys  the  estate,  he  shall  not  be  permitted  to  deny 
his  landlord's  title,  for  he  has  a  meritorious  consideration ;  but 
when  he  is  expelled  by  a  person  having  a  superior  title,  he  may 
plead  it.  But  this  is  a  case  of  a  very  different  kind.  The 
plaintiffs  use  this  patent  as  a  fraud  on  all  mankind ;  and  they 
Btate  it  to  be  an  invention  of  the  patentee,  when  in  truth  it 
ivas  no  invention  of  his*  The  only  right  conferred  on  the  de- 
fendant 
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1789- 


fendast  by  this  agreement  ivas  that  of  using  this  niacbine^ 
which  was  no  more  than  that  which  he,  in  common  with 
every  other  subject  has  without  any  grant  from  the  plain* 
tiffs. 

BuLLBR,  J. — In  the  jconstruction  of  all  covenants  and  agree- 
ments,  the  Court  has  universally  considered  the  intentioo  of  the 
parties.  Now  here  the  plaintiffs  asserted  that  they  had  an  exclusive 
right  to  a  particular  machine ;  and,  if  they  had,  they  might  cou^ 
vey  it  to  any  other  person.  They  then  came  to  an  agreement 
with  the  defendant,  by  which  they  covenanted  that  he  should  be 
at  liberty  to  use  the  patent  machine,  of  which  they  were  then  in 
possession,  provided  he  would  use  it  in  the  manner  therein  speci- 
fied ;  in  consideration  of  which  he  covenanted  not  to  use  any 
other  machine.  But  it  is  now  discovered  that  they  had  no  such 
right,  and  therefore  the  defendant  has  not  the  consideration  for 
which  he  entered  into  this  covenant;  and  notwithstanding  which 
they  insist  that  he  is  still  bound.  I  think  that  the  case  of  land- 
lord and  tenant  is  not  unlike  this ;  for  the  facts  in  this  case  dis-  - 
closed  by  the  pleas  are  equivalent  to  an  eviction  of  the  tenant* 
As  long  as  the  tenant  holds  under  the  lease,  he  is  estopped  from 
denying  his  landlord's  title :  but  ^hen  he  is  evicted,  he  has  a 
right  to  shew  that  he  does  not  enjoy  that  which  was  the  con* 
sideration  for  his  covenant  to  pay  the  rent^  notwithstanding  he 
has  bound  himself  by  the  covenant. 

GjiosE,  J.— declared  himself  of  the  same  opinion. 

Judgment  for  the  defendant* 


TWtrfoyy 
^•v.  17th. 


'/uiUJ^ 


Cates  q¥i  tarn  agaitist  Knight. 
^  ^The  same  against  Mellish. 

THESE    were    actions    to   recover    penalties    under    the 
25  Gto.  3.  c.  .51. :  some  of  the  counts  in  the  declaration 
were  for  the  50/.  (a),  and  the  others  for  the  10/.  (&)  penalties. 


When  an 

effenceis 

created  by 

statute  under 

a  penalty,  the 

penalty  may  be  sued  for  in  the  snperior  courts  at  WnhmsuitTi  For  the  jaritdiction  of  those  cooiu 

IS  not  to  be  ousted  but  by  express  words,  or  necessary  hnplication.    Bo t  the  «5  Gm.  8.  c.  51 .  having 

created  penalties  of  50<.  and  of  io(.  and  having  enacted  that  the  former  should  be  soed  for  in  any 

of  the  courts  at  ^tttmuuter,  and  provided  that  it  should  and  might  be  hiwibl  for  justices  of  the 

peace,  dec.  to  hear  and  determine  the  latter,  with  a  power  to  them  to  mitigate  the  penalties,  &c. 

it  was  held  that  such  proviso  ousted  the  jonsdiction  of  the  superior  courts,  as  to  the  10/.  pcoslties. 

[aT.R.54S.    5  East,  SIS.] 


(a)  Sect,  so. 


(»)  Sect,  15.  fi9. 


On 


IN  THk  Thirtieth  Year  op  GEORGE  IIL  443 

On  Ibe  trial  at  the  last  Maiddont  assiies,  before  Lord  Lougk'  1789« 
borough,  the  plaintiff  obtained  a  verdict,  on  those  counts  only,  r~"^ 
for  the  lOl.  penalties.    And  on  a  fomier  dsy  in  this  terni,  ^f^imu 

Mond,  Serjt.  moved  to  arrest  the  judgment,  on  the  ground      I^*ugut« 
that  no  penalty  under  50/.  created  by  the  statute  could  be  ,  , ,    /     ^^ 
sued  for  in  the  superior  courts.    Tlie  57th  section  enacts  that  -  ,  ^ 

all  penalties  of  50/.  shall  be  sued  for  in  any  of  his  Majesty's 
courts  of  Westmintitr:  and  the  5Uth  section  provides  ''that 
'^  it  shall  and  may  be  lawful  to  and  Tor  any  justice  of  the  peace 
^  residing  near  the  place  where  the  offence  shall  be  commit* 
**  ted  to  hear  and  determine  any  offence  against  this  act,  which 
''  subjects  the  offender  to  any  pecuniary  penalty  not  amount- 
**  ing  to  50/.  and  to  convict/'  ^c.  And  the  63d  section 
gives  a  power  to  the  justice  to  mitigate  the  penalties.  And  it 
mras  contended  that  there  was  a  manifest  distinction  intended  to 
be  taken  between  penalties  amounting  to  50/.  which  are  to  be 
sued  for  by  the  57th  section  in  any  of  the  courts  at  IVest^  / 
minster,  and  such  as  were  recoverable  under  the  clause  before 
mentioned,  by  conviction  before  a  magistrate  :  the  former  were 
sttch  as  were  accompanied  with  a  fraudulent  intention,  the 
latter  might  arise  from  mere  neglect.  And  unless  the  juris* 
diction  of  the  courts  at  Westminster  was  ousted  as  to  (he  reco* 
very  of  penalties  under  60/. ;  the  63d  section,  permitting  the 
justice  to  mitigate  such  penalties,  would  be  rendered  altogether 
nugatory. 

Erskuity  Shepherd^  Garrow,  and  Marryat^  shewed  cause 
against  the  rule.  This  is  a  question  which  goes  to  the  juris* 
diction  of  the  Court,  concerning  which  the  rule  has  been  long 
settled  that  the  superior  courts  at  Westminster  can  only  be 
ousted  by  express  words.  Hill  v.  Dechair^  Sty.  382  (u).  Now 
none  such  are  to  be  found  in  this  act ;  for  the  57th  section  is 
merely  in  the  affirmative,  ''  that  all  such  penalties  which  shall 
**  amount  to  50/.  or  more,  shall  be  sued  for  in  any  of  his  Ma- 
**  jesty's  courts  at  Westminster.^  And  the  59th  section  only 
Bays,  *^  that  it  shall  and  may  be  lawful  for  any  justice  of  the 
''  peace,"  ifc. ;  which  could  only  be  intended  to  confer  a 
concurrent  jurisdiction  on  inferior  magistrates,  as  to  the  recovery 
of  penalties  under  50/. ;  otherwise  the  Legislature  would  not 
have  altered  their  phrase  so  materially,  if  an  exclusive  juris- 
diction were  equally  intended  to  be  granted.    And  as  to  the 

(«)2    «iT.1042.  IUst.Spvr$mvkdUrqwhart,M.mh:3.8.P.  SJSAnsft. 

jp.  c.  sa^. 

power 
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Catbs 

mgoinsi 


1789.  power  of  mitigation,  granted  to  the  justices  by  a  subsequent 
clause,  that  cannot  be  ary  argument  for  the  inconsistency  of 
supposing  that  the  Legislature  intended  a  concurrent  jurisdiction 
Knight,  i^  this  case ;  for  the  same  provisions  occur  in  the  excise  laws^ 
and  in  the  act  for  killing  game  without  a  certificate,  where  the 
informer  has  his  option  to  sue  in  the  superior  courts,  or  before 
a  magistrate,  though  in  the  latter  case  the  penalty  may  be  mi» 
tigated.  It  is  rather  more  extraordinary  that  the  Court  of  £i^ 
chequer  should,  by  such  loose  words  as  these,  be  ousted  of  juris- 
diction in  a  matter  of  revenue.  And  in  this  very  case  the 
Court  have  already  put  the  construction  here  contended  for  on 
the  act  in  question  (a). 

Lord  Ken  YON,  C.  J. — In  general  the  popular  argument  that 
a  penalty  shall  not  be  incurred  without  the  intervention  of  a 
jury,  and  which  presses  on  the  minds  of  the  Court,  is  urged  on 
the  part  of  the  defendant :  but  in  this  case,  the  reverse  of  that 
argument  ought  to  prevail.  For  it  is  clear  that  the  Legislature 
inserted  this  clause  for  the  benefit  of  the  prosecuted ;  and  they 
enacted  that,  when  a  party  should  incur  one  of  the  smaller 
penalties  of  the  act,  he  should  be  sued  before  a  magistrate,  in 
order  to  prevent  his  being  saddled  with  the  unmerciful  costs  of 
a  merciless  prosecutor.  Therefore  I  think  that  we  are  acting 
up  to  the  full  intent  of  the  Legislature,  in  saying  that  these 
penalties  can  only  be  recovered  before  a  magistrate.  For  though 
I  agree  that  in  general  the  jurisdiction  of  this  Court  is  not  to 
be  ousted  but  by  express  words,  and  where  no  particular  mode 
is  pointed  out,  by  which  a  penalty  is  to  be  recovered,  the  pro- 
ceeding must  be  by  action  in  the  superior  courts,  yet  there  is 
another  maxim  equally  clear,  expressumfacit  cessare  taciturn. 
Now  by  the  59th  section  of  this  statute,  which  is  subsequent 
to  that  which  directs  that  the  50/.  penalties  shall  be  sued  for 
and  recovered  in  the  superior'  courts,  it  is  provided^  that ''  it 
''  shall  and  may  be  lawful  to  and  for  any  justice  of  the  peace, 
''  residing  near  the  place,  4*^.  to  hear  and  determine  any  offence 
''  against  this  act,  which  subjects  the  offender  to  any  pecuniary 
'^  penalty,    not  amounting  to  50/."     And  the  words   **  shall 

(a)  In  Catei  q.  t.  t.  Knighi^  H.  29  Geo.  3.  Russell  moved  thit  the  counts  for 
the  102.  penaities  might  h%  struck  oat  of  the  declaration ;  which  was  opposed 
by  Erskine  on  the  ground  that  the  superior  courts  had  ako  a  conciurrent 
jurisdiction  with  the  magistrates.  And  the  Court  discharged  the  rule ;  sayiog, 
that  all  events,  if  it  were  an  objection,  it  appeared  on  the  record,  and  the 
defendant  might  take  advantage  of  it,  cither  by  demerring  to  those  coimU^ 
er  liy  moving  in  arrest  of  judgment, 

<'aii4 
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^  and  may"  have  been  held  in  many  cases  to  be  imperative.  If  1789* 
ibis  were  not  the  true  construction  of  this  clause,  the  65d  section, 
wbich  enables  the  magistrate  to  mitigate  the  penalties,  might 
be  rendered  nugatory.  Therefore  I  am  of  opinion  that,  ac- 
cording to  the  intention  of  the  Legislature,  and  the  fair  con- 
struction of  this  act  of  parliament,  none  of  the  penalties  inflicted 
by  if,  and  amounting  to  50/.  can  only  be  recovered  before  a 
justice  of  tbe  peace. 

Ash  HURST,  J. — Generally  speaking,  this  Court  cannot  fee 
ousted  of  its  jurisdiction  but  by  express  words  or  by  necessary 
implication,  any  more  than  an  heir  at  law  of  his  inheritance : 
the  necessary  implication^  in  both  instances,  is  ingrafted  on  the 
general  rule.  Nothing  can  be  clearer  than  the  intention  of  the 
Ijegislature  in  this  instance  :  the  greater  penalties  must  be  sued 
for  in  the  superior  courts,  but  the  smaller  oflTences  may  be  in- 
quired into  by  a  justice  of  the  peace.  And  there  seems  to  be 
a  good  reason  for  the  distinction ;  for  the  latter  has  the  power 
Co  mitigate  the  penalties.  And  it  would  have  been  absurd  to 
have  said,  that  the  justices  should  have  a  concurrent  jurisdiction 
with  this  Court,  and  that  they  should  have  the  power  of  miti- 
gating  the  penalties,  and  that  we  should  not ;  for  if  it  were 
optional  in  the  prosecutor  to  sue  where  he  pleased,  he  would 
of  course  institute  his  suit  before  that  jurisdiction,  by  whom  the 
penalties  could  not  be  mitigated. 

BuLLEB,  J.  and  Grose,  J. — of  the  same  opinion. 

Rule  absolute  (o). 

(a)  Fid.  A.  v,  Huht  mod  others,  ^sU  5  voL  542. 

^  Glover  against  Lane  Clerk,  and  others,  n^%. 

TRESPASS  for  breaking  and  entering  the  plaintiff's  house,  Any  person 
^c.  in  Handswortk,  Stafford.  who  «  •died  i. 

m        r*^i         •         i        ;      %    .  .  ti  /ee  of  part  of  a 

Flea,  That  there  has  been  immemonally  a  waste  or  common  waste  within  a 

called  Sutton  CoUfield,  part  of  which  is  situate   within  and  ^^';"*^ 
parcel  of  the  manor  of  Perry  Burr  in  that  county;  that  the  leaving  a 
defendant  Lane  was  seised  in  his  demesne  as  of  freehold  for  his  ^^^^^  ^^ 
life,  as  rector  of  Handsworth,  of  four  acres  of  land  in  Hands*  though  he  is 
worth,  and  that  he  and  all  his  predecessors  have  immemonally  ^  muior!  ^ 
had  common  of  pasture  on  part  of  the  waste  called  Sutton  Cold* 
field,   which  lies  within  the  manor  of  Perry  Barr  for  their 
commonable  cattle;   that  the  defendant  Lane  demised  those 

four 
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1789*        four  acres  with  the  appurtenances  to  T.  Simcox  for  a  year;  and 

because  the  house  was  wrongfully  and  injuriously  erected  upon 

agaitut        ^iist  part  of  the  waste,  S^c.  in  Perry  Barr  manor,  and  inclosed 

LANE.        n  great  part  of  it,  so  that  Simcox  was  prevented  from  enjoying 

'^^fH4^     <^ll'u//n<^  ^^  "8**^  ^f  common;  the  defendants  as  his  servants  justified 

' '  '  .  ^  RepHcaiion  that  J.  Gough  was  seised  of  the  said  part  of  the 
/(t^fw<t»^h\nt^4i  waste  or  common  lying  within  the  manor  of  Pttry  Barr,  in  his 
/*  //  ^  '  ^^  tlemesne  as  of  fee,  and  inclosed  the  spot,  upon  which  the  house  was 
built,  from  the  residue  of  the  manor,  and  approved  Ibe  same 
leaving  sufficient  commmon  of  pasture,  Sfc;  and  that  GougA de- 
mised to  the  plaintiff;  by  virtue  of  which  he  entered,  ^c;  and 
being  so  possessed,  the  defendants  of  their  own  wrong  entered, 
8(c. 

After  a  verdict  for  the  plaintiff  at  the  last  Stafford  assizes ;  a 
motion  was  made  to  arrest  the  judgment,  on  the  ground  that 
none  but  the  lord  of  the  manor  could  approve ;  against  which  rule, 
Bower  and  Leycester  now  shewed  cause  ;  and  relied  on  the 
passages  in  Bro.  Abr.  tit.  "  Common,"/)/.  22.  2  Inst.  474.  Com. 
Dig.  tit.  '^  Common,''  (G),  and  5  Fin.  Abr.  5.;  as  deciding  this 
identical  case. 

Lane,  in  support  of  the  rule,  observed  that  all  the  authorities, 
supporting  the  doctrine  contended  for  by  the  plaintiff,  referred 
to  the  passage  in  Bro.  **  Common,*'  pi.  22.  which  was  founded 
on  a  case  in  the  Year  Books  (a),  that  evidently  did  not  warrant 
it.  For  that  was  not  the  question  before  the  Court ;  nor  was 
it  determined.  Then  the  question  is  whether  the  statute  of 
Merlon  (fi)  extends  to  this  case :  for  the  other  statute  (c)  does 
not.  And  on  the  construction  of  it  Mr.  J.  Blackstone,  in  bis 
Commentaries  (d),  seems  to  suppose  that  none  but  the  hrd  of 
the  manor  CVLU  approve.  In  2  Inst.  87-  Lord  Coke  says,  "  if  the 
^'  lord  make  a  feoffment  of  certain  acres,  the  feoffee  may  inclose, 
"  because  the  feoffment  is  an  approvement  in  its  nature."  Aod 
Ihb  is  adopted  by  the  Lord  Chief  Baron  Comyns,  in  his  Digest,/!/. 
^'  Common,"  (G).^  So  that  only  the  lord  can  approve ;  his  grantees 
may  inclose.  Then  in  this  case  as  it  appears  on  the  record  tbat 
«f  .  Gough  was  seised  in  fee  of  this  part  of  the  waste,  he  must  b^ 
aeised  under  some  grant  from  the  lord  of  the  manor,  and  could 
only  inclose,  not  approve.  That  this  right  of  approving  only 
i  extends  to  the  lord  of  the  manor  also  appears  from  the  invariable 

j  ('tf)  18  Aii.  4.     18  Ed.  3.  43.  (6)  SO  Hen.  3.  €.  4. 

I  (c)  Wegtm,  S.    IS  Ed.  1.  e.  46.  {d)  S  Bl.  Ctn.  841. 

mode 
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node  of  pleading;  where  the  party  states  a  seisin  ia  the  lord,        1789* 
and  derives  title  through  him. 

Lord  Kbnyon,  Ch.  J^^ — It  has  been  insisted,  in  support  of 
this  motion,  that  the  party  approving  must  in  strictness  appear  to        £ane. 
be  the  lord  of  the  manor :  but,  if  that  were  so,  half  of  the  wastes 
in  the  kingdom  could  not  have  been  apprpved.    For  many  of 
the  places  that  are  called  manors  would  not  be  found  to  be  such 
in  point  of  law,  if  the  matter  were  strictly  esamined.    To  con- 
stitute a  manor  it  is  necessary  not  only  that  there  should  be  two 
freeholders  within  the  manor,  but  two  freeholders  holding  oftkt 
manoTy  subject  to  escheats*     After  this  motion  was  made,  1  looked 
into  the  second  Institute  on  this  subject,  where  I  found  every 
passage  supporting  the  approvement  in  this  case*     Lord  Coke 
even  doubted  (a)  whether  at  common  law  the  lord  could  not 
approve;  for  which  he  cites,  Tr.  6  Hen.  3.    And  though  ia 
the  statutes  of  Merton  and  Westminster  S,  only  the  lord  is  men« 
tioned,  yet  in  those  days  there  was  a  paucity  of  expression  in 
acts  of  parliament ;  and  the  lord  of  the  manor  is  put  as  the 
owner  of  the  soil,  where  they  stand  in  the  same  predicament. 
And  a  contrary  decision  in  this  case  would  be  ruinous  indeedf 
and  extremely  prejudicial  to  the  public.    Therefore  I  am  of 
opinion  that  there  is  no  pretence  to  arrest  the  judgment. 

AsHHVUST,  J. — It  would  be  a  very  narrow  construction  on 
these  acts  of  parliament  to  say  that  only  the  lords  of  manors 
can  approve.  We  are  to  consider  the  policy  of  those  statutes ; 
they  were  not  made  merely  for  the  benefit  of  the  lords,  but  of 
the  public*  If  there  be  more  than  a  suflBciency  of  common,  the 
public  ought  not  to  be  deprived  of  the  advantages  that  may  be 
made  of  the  wastes ;  for  it  was  intended  that  they  should  be 
benefited  by  the  increase  of  culture. 

BuLLEB,  J.  I  have  looked  into  the  precedents,  and  they  are 
as  has  been  stated  by  the  defendant's  counsel :  but  that  cannot 
decide  this  question.  For  if  in  point  of  fact  all  those  precedents 
have  been  of  cases  where  the  lord  of  the  manor  has  approved, 
it  does  not  follow  from  thence  that  none  but  the  lord  of  the 
manor  can  approve.  The  only  doubt  (if  there  be  any  doubt  at 
all)  is  whether  those  statutes  extend  to  wastes  that  are  not 
wastes  of  a  manor :  but  it  is  not  necessary  to  decide  that  question 
hete ;  for  the  replication  states  that  this  is  a  lai|;e  waste  within 
a  manor.    Now  it  appears  from  the  cases  that  if  the  part  be 

(a)  t  /Ml.  85. 

severed 
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Glover 

against 

Lane. 


severed  from  the  manor,  it  does  not  prevent  its  being  approvect^ 
"If  the  lord  grant  over  the  waste,  the  alienee  may  approve." 
That  is  the  present  case.  It  is  not  necessary  to  go  farther  for 
the  determination  of  this  question.  But  if  it  were,  I  should 
have  DO  difficulty  in  saying  that  at  common  law  the  lord  might 
have  approved  as  much  in  Cases  of  common  by  grant  as  of  coni- 
mon  appendant.  Lord  Coke  indeed  seems  to  have  been  of  a 
different  opinion  :  but  I  find  no  reason  for  that  opinion.  And 
if  a  lord  of  a  manor,  having  1000  acres,  grant  away  a  few  of 
them  to  a  freeholder,  it  is  too  much  to  say  that  he  may  not  a  p. 
prove  any  part  of  the  rest.  I  should  require  the  most  explicit 
authority  before  I  could  accede  to  so  atsurd  a  proposition. 
GrosBi  J.~declared  himself  of  the  same  opinion. 

Rule  discharged. 


JVoti.  18th. 

If  the  jury  find 
a  verdict  for 
the  plaintiff 
with  one  penal- 
ty, generally, 
in  a  pensl 
action,  and  the 
plaintiff  ap« 
'ply  it  to  one 
count,  he  can- 
not afterwards 
apply  it  to 
another, 
though  the  for- 
mer is  bad  in 
law,  and 
though  the 
evidence 
would  have 
warranted  the 
verdict  on  any 
other  count. 


Hollow  AY  qui  lam  against  Bennet. 

THIS  was  an  action  to  recover  some  penalties  of  50/.  on  the 
13  Geo.3.  c.  68.  s.  5. ;  and  on  the  trial  at  the  last  Suffolk 
assizesy  before  jishhtirst,  J.  a  verdict  was  given  for  the  plaintiff 
with  one  penalty  generally.  On  a  former  day  in  this  term  a 
rule  was  obtained  to  shew  cause  why  the  verdict  should  not  be 
set  aside,  with  liberty  to  the  defendants  counsel  to  move  after- 
wards in  arrest  of  judgment,  if  they  should  fail  in  the  former 
motion.  On  this  day  the  question  was  much  discussed  at  the 
bar,  whether,  on  the  evidence  given  at  the  trial,  the  defendant 
had  been  guilty  of  any  offence  within  the  statute  :  but  it  became 
unnecessary  to  decide  it,  because  it  appeared  that  vihen  the  jury 
brought  in  their  verdict,  the  plaintiff's  counsel  chose  to  apply  it 
to  a  count,  which,  it  was  now  admitted  could  not  be  supported 
in  point  of  law  ;  and  the  associate  accordingly  indorsed  on  the 
postea  that  Che  jury  had  found  the  defendant  guilty  of  Che 
offence  charged  by  that  count.  Another  question  was  then 
agitated,  whether  the  finding  of  the  jury  could  now  be  applied 
to  any  other  count  which  was  good,  and  which  was  proved  by 
the  evidence.     But,  after  some  consideration  on  the  bench. 

Lord  Kbnyon,  Ch.  J.  said — We  are  all  of  opinion  that  as 
this  is  VL  penal  action,  and  the  plaintiff  fias  elected  to  enter  the  ver- 
dict on  one  count,  he  cannot  now  be  permitted  to  resort  to 
another.    For  though  in  some  cases  perhaps  the  jury  would  have 
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no  difficulty  in  p:iviDg  their  verdict  on  any  count,  yet  in  others         1789- 
they  would  not  be  warranted  in  so  doing.     And  though  in  this 
particular  case  the  jury  gave  their  verdict  generally  for  one  pe«        ^uijui 
naltyi  yet  the  plaintiiTs  counsel  chose  to  apply  it  to  a  particular      Bsnnet. 
count ;  and  by  that  election  they  must  be  bound. 

It  being  admitted  that  this  count  could  not  be  supported. 

The  judgment  was  arrested. 


The  King  against  The  Inhabitants  of  St.  Matthew,     wtdimAw, 
Ipswich. 

TWO  justices  removed  Edmund  Stollery  and  Jane  his  wife  The  pauper 
from  St.  Nicholas  to  St.  Matthew,  both  in  Ipswich;  which  ^/^*J^!,™ 
order  was  afterwards  confirmed  by  the  sessions,  subject  to  the  sf  the  waiter 
opinion  of  this  Court  on  the  following  case.  trilelpSii^^ 

About  five  years  ago  the  waiter  belonging  to  S.  Ribbandst  and  cootinned 
who  kept  an  inn  in  St.  Matthew,  being  ill,  sent  for  the  pauper  in?1od^g*i9 
Edmund  Stollery  (v^ho  was  then  a  single  man,  and  legally  set-  nsonths;  and 
tied  in  5^  Nicholas)  to  assist  him  at  the  inn,  where  he  stayed  as  wenTawayin 
helper  to  the  waiter  about*  six  months,  and  then  went  away.  iSmontiis, 
The  waiter,  being  again  taken  ill,  sent  for  the  pauper  to  help  time  tlie  paa- 
him,    which  he  did;   and  he  continued  in  the  inn  as  boot-  per  continued 
catcher  for  nineteen    months,   during  which  time   he   lodged  same  manner 
and  boarded  there,  and  was  to  be  satisfied  b>  the  gentlemen  who  Jl'*^*'?  ^^ 
came  to  the  house.     Ribbands  knew  of  his  being  there  the  without  mak- 
night  after  he  came,  but  nothing  passed  between  him  and  the  J"|  ♦"taii*'^ 
pauper  at  the  time.      The  waiter   who   sent  for  the   pauper  the  master, 
continued  in  the  service  of  Ribbands  till  about  July  in  the  ^"tlrkSewof 
next  year,  when  he  went  away,  and  the  pauper  continued  there  his  t>eing  in  the 
till  the  Christmas  following;  when.  Ribbands,  and  the  pauper  J^nd<hiy; 
having  some  dispute,  the  former  told  him  to  go  away,  upon  which  itwasheltl  that 
he  asked  Ribbands  to  give  him  something  for  the  time  he  had  a^ttioneiu''^ 
been  there.    Ribbands  replied  he  should  not  give  him  any  thing  l»y  such  ser- 
as  he  bad  made  no  agreement  with  him  ;  but  on  being  pressed  there  was  no 
again  to  consider  his  situation,  We  not  having  any  thing  to  ^^°6  ^r  a 
help  himself.  Ribbands  gave  him  two  guineas,  and  ^ent  him  prew  or  im- 
away,  and  the  pauper  then  left  the  house.    The  pauper  con-  ^^  o^^be 
aidered  himself  not  as  a  servant  to  Ribbands,  but  as  assistant  comidei^  a» 
to  the  waiter,  and  thought  himself  at  liberty  to  go  away  when  {bj^i^twdnr- 
be  plea^d  :  he  saw  Ribbands  notnelime^f  who,  if  a  guest  wanted  ing  the  last  six 

Vol.  III.  G  g  his  '^''^^ 
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1789.        his  boots,  told  the  pauper  to  get  them,  and  at  other  times  sent 
Jr~"         him  on  errands. 

mgtthut  Partridge  and  Jones  Jdair,  in  support  of  the  order  of  sessions, 

'^'^unto'*? ^     contended  that  the  pauper  gained  a  settlement  in  St.  Matthew^s 
St  Matthew,  by  serving  nineteen  months  under  an   hiring  with  Ribbands: 
For  though  there  were  no  personal  communication  between  them, 
yet  the  waiter  may  be  considered  as  the  agent  of  his  master 
in  this  respect,  and  then  sufficient  appears  in  the  case  to  shew 
that  there  was  a  general  hiring,  under  which  the  pauper  mi^ht 
gain  a  setflement.     And  the  circumstance  of  the  master's  know- 
ing that. the  pauper  was  in  his  service  on  the  second  day  amounts 
to  a  confirmation  of  the  act  of  his  agent.     With  respect  to  any 
agreement  between  the  master  and  the  pauper  being  negatived 
by  the  case ;  that  only  means  that  there  was  no  agreement/br 
wages.     But  as  the  master  availed  himself  of  the  service  of  the 
pauper  during  the  whole  time,  the  latter  might  have  recovered 
a    recompence    from    the  former  on    an   implied   agreement. 
Though  even  if  there  were  no  wages  that  would  not  defeat  the 
settlement.     But  even  if  it  were  doubtful  whether  the  pauper 
was  to  be  considered  at  first  merely  as  an  assistant  to  the  waiter, 
yet  for  the  last  six  months  he  must  necessarily  have  been  the  ser- 
vapt  of  Ribbands,  (the  waiter  being  then  gone,)  and  as  he  conti- 
nued in  the  same  service  after  the  waiter  went  as  before,  with- 
out making  any  new  agreement,  the  latter  service  is  a  strong 
presumption  of  a  general  hiring  from  the  beginning. 
Bearer  oft  and  Hay^  contra^  were  stopped  by  (he  Cour^ 
Lord  Ken  YON,  C.  J. — 'there  never  was  a  case  likeibe  present 
in  which  a  hiring  was  presumed  by  retrospect.  In  the  case  indeed 
of  K,  V.  New  Windsor  (a),  a  conditional  hiring  with  a  proper  ser- 
vice was  held  sufficient  to  gain  a  settlement :  but  theire,  there 
was  an  express  hiring  by  the  master  when  the  pauper  first  entered 
into  the  service.     To  some  of  the  positions  which  have  been 
laid  down  at  the  bar   I   perfectly   accede;    as  that  there   is 
no  necessity  for  an   hiring  by  the  master  himself;    that,    if 
there  be  an  hiring,  it  shall  be  presumed  to  be  an  hiring  for  a  year, 
unless  something  appear  to  shew   that  the  contrary  was  in- 
tended ;  and  that  wages  are  not  necessary  to  confer  a  settlement 
on  the  servant.     But  the  foundation  of  the  argument  here  is 
that  the  pauper  was  the  servatit  of  Ribbands :  now  that  is  ex- 
pressly negatived   by  the  facts  of  the  case.    For  it  is  stated 
that  the  Waiter,  being  ill,  aent  for  the  pauper,  who  -went  as 

(«)  Bsrr.  S.  C.  19. 

helper 
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helper  to  the  waiter;  and,  after  staying  there  six  months,  went        1789. 
away:'  and  (hat  the   waiter  being  afterwards  taken  ill  again      xhe  Kino 
sent  for  the  pauper,  who  went  a  second  time  to  perform  the        iigmitut 
business  for  the  waiter.    And  here  the  question  arises,  upon  the        uiouof '' 
determination  of  which  this  case  must  turn,  in  what  situation  St.  MATTRstir. 
was  the  pauper  at  that  time?  The  case  states  that  he  came  there 
a$  helper  to  the  waiter;  and  there  is  nothing  in  the  case  from 
whence  we  can  infer  that  he  was  the  servant  of  Ribbands. 
Therefore  down  to  the  time  when  the  waiter  went  away,  it  is 
impossible  to  say  that  there  was  any  agreement  between  Rib- 
bands and  the  pauper.     It  is  true  that  we  cannot  refer  the  last 
six  months  of  the  pauper's  service  to  any  thing  but  a  contract 
with  Ribbands :  but  that  is  not  suflBcient  to  give  a  settlement. 
If  indeed  the  pauper  had  been  before  in  Ribbands^  service,  and 
had  then  lived  under  a  yearly  hiring,  ^laking  in  the  whole  a 
year's  service,  that  would  have  gained  him  a  settlement.     But 
here  was  no  contract  with  Ribbands^  either  express  or  implied, 
until  the  last  six  months.    The  case  of  Rex  v.  Weyhill  (a)  ia 
not  unlike  this:  there  indeed  the  paupef  was  taken  out  of  charity; 
but  in  that,  as  well  as  in  the  present,  case  the  pauper  was  taken 
in  such  a  situation  as  excludes  an  hiring  by  the  master.     In 
cases  wheie  the  nature  of  the  service  implies  an  hiring,  the  Court 
will  raise  such  implication  (6)4  but  the  nature  of  the  service  here 
implies  the  reverse.     Small  circumstances  indeed  have  been  held 
sufficient  to  raise  a  contract ;  as  where  the  master  told  the  pau- 
per "  to  go  in  to  Ned  HilfB  place,"  it  appearing  that  Ned  Hill 
had  lived  there  as  a  yearly  servant:  but  it  is  to  be  observed  that 
in  that  case  there  was  some  conversation  between  the  tnaster  and 
ibe  servant  respecting  the  contract:  but  here  there  was  none. 
Per  Curiam,  Rule  absolute. 

(a)  Burr.  S.  C.  491. 

(6)  Vid,  R,  T.  The  Inhabitanti  of  Lyth,  port.  5  voL  $$7.  and  R,  v.  The  lnhw» 
hitKOtM  of  Lng  ffluUionf  lb.  447. 
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I7F9. 

Sot^imuy^    7  Taa'lor  agaitist  Blair.  . 

d^m"liYinf'""  nPHE  plainliff  having  recovered  28  shillings  on  the  IriaLof  ihis 

within  the  X    cause,  the  defendant  on  a  former  day  in  this  term  obtained 

the  Coart  of  ^  ^^^  ^^  ^^^"^  cause  nhy  he  should  not  be  at  liberty  to  enter  a 

Reqaestsof  suggestion  on  the  record  that,  at  the  commencement  of  th^ 

sticd  in  oDro"  action,  he  lived  within  the  jurisdiction  of  the  Court  of  Requests 

the  soperior       of  fVesiminster :  or  why  all  further  proceedings  should  not  be 
coortstora  •  ,  ^  ^- 

debt  under        Stayed,  on  the  23  Geo.  2.  c.  27* 

^^iMdi^ts  Shepherd  now  shewed  cause,   insisting  that  the  application 

Geo,  2.  <r.  s7.     Came  loo  late  after  plea  pleaded,  because  the  only  advantage, 
he  omit  lo  do  ^  *^  which  a  defendant  in  such  a  case  was  entitled,  was  to  plead 
so,  the  Court     the  matter  in  bar  to  the  plaintiff's  action,    under  the  eighth 
ver£^iei^T     ^^c^>o°  ^f  (be  statute.    But  as  this  defendant  omitted  to  take 
enter  a  sosges-  this  advantage  in  the  proper  stage  of  the  cause,  the  Court  canuot 
record  that       ^^^^  ^^^V  ^^^  proceedings,  or  permit  a  suggestion  to  be  entered 
the  defendant     on  the  record,  since  the  statute  does  not  warrant  it.     Under  the 
the  jorudiction  Statute  of  Gloucester  (a),  every  plaintiff,  who  recovers  damages 
or  stay  the         on  the  trial,  is  entitled  to  costs,  unless  he  be  deprived  of  them  by 
li  H.  Bl.  551.   some  subsequent  act.  The  present  statute  only  deprives  the  plain<^ 
1  East,  352.]    x'lff  of  his  right  to  costs  in  one  event,  namely,  his  taking  issue  on 
the  matter  pleaded  in  bar^  by  virtue  of  the  8th  section,  and  that 
being  found  against  him.     But  if  this  application  were  to  suc- 
ceed,   it  would  repeal  the  SUi  clause  of  this  act,  which  way 
passed  as  well  for  the  purpose  of  giving  the  plaintiff  an  opportu- 
nity of  stopping  his  action  at  a  certain  stage  of  it,  if  it  were  iH- 
grounded,  as  on  the  defendant's  account;  and  it  would  be  to  de» 
prive  a  plaintiff  of  those  cost:),  to  which  he  is  entitled  under  the 
statute  of  Gloucester. 

Erskine  and  Burroughs  in  support  of  the  rule,  observed  that  tbe 
act  of  parliament,  on  which  this  motion  was  founded,  differed 
from  the  Middlesex  act  (&),  by  which  it  was  enacted,  that  the 
defendant  should  be  entitled  to  double  cost?,  if  the  plaintiff  do 
not  recover  40^. ;  for  the  21st  section  of  this  act  enacts,  **  that 
''  no  action  for  any  debt,  not  amounting  to  AOs.  and  recover- 
'^  able  in  the  Court  of  Requests,  shall  be  brought  against  any 
**  person  residing  within  the  jurisdiction  thereof,  in  any  other 
*'  Court  whatsoever.''  Thb  is  an  absolute  prohibition  Co  such  a 

'    (tt)  6  Ed.  1.  <?.  1.  (J)  83  Geo, «.  c.  S3. «.  19. 

plaintiff 
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plaintiff  as  the  present,  declaring  that  he  shall  not  sue  out  of        1789. 
the  court  of  requests ;  and  therefore  the  defendant  may  take  ad- 
vantage  of  the  plaintiff's  suing  in  direct  opposition  to  the  sta-        ag^uMi 
tute,  or  the  Court  may  stay  the  proceedings,  in  any  stage  of  the        Blair. 
cause.    In  Petrie  v.  White  (a),  ihe  Court  granted  such  an  ap»  » 

plication  as  this,  even  after  verdict.  The  8th  section,  which  is 
relied  on,  does  not  say  that  the  defendant  shall  not  take  advan- 
tage of  the  act  except  by  pleading;  for  it  only  enacts,  **  that  he 
**  may  plead  generally,"  i^c.  leaving  it  in  his  option  to  do  so  or 
not.  He  may  therefore  have  the  benefit  of  the  statute  either  by 
pleading,  by  nonsuiting  the  plaintiff  at  the  trial,  or  by  application 
to  the  court  at  any  time  before  judgment.  But,  according  to  the 
plaintiff's  construction,  the  £lst  section  would  be  nugatory,  and 
the  defendant  would  not  even  be  entitled  to  obtain  a  nonsuit  at 
the  trial. 

Lord  Kenyon,  C.J. — It  has  been  urged  in  support  of  this 
rule  that,  unless  we  interfere  in  this  stage  of  the  proceedings, 
the  21st  section  of  the  act  will  be  rendered  nugatory:  but  that 
is  by  no  means  the  case ;  for  the  defendant  might  have  pleaded 
the  statute ;  or  perhaps  if  the  objection  had  been  made  at  the 
trial|  the  plaintiff  would  have  been  nonsuited.     But  there  aie 
many  cases  where,  if  the  party  omit  to  take  the  benefit  of  an 
objection,  which  he  is  entitled  to  take  in  any  particular  stage 
of  the  cause,  he  cannot  take  advanU^e  of  it  afterwards.     As 
in  the  instance  of  actions  brought  in  an  inferior  court,  where 
the  cause  of  action  must  be  proved  to, have  arisen  within  its 
jurisdiction ;  if  the  defendant  make  an  objection  on  the  trial 
for  the  want  of  such  proof,  he  is  entitled  to  a  verdict,  or  to 
insist  that  the  plaintiff  shall  be  nonsuited :  but  if  no  such  ob- 
jection be  made,  and  the  cause  of  action  be  laid  in  the  declara- 
tion to  arise  within  the  jurisdiction,    he  cannot,  after  verdict 
against  him,  take  advantage  of  it's  not  having  been  proved^  either 
by  a  false  judgment  or  a  writ  of  error,  because  the  defect  does 
not  appear  on  the  record.     In  the  case  of  Petrie  v.  fVhite,  the 
Court  granted  a  rule  to  stay  the  proceedings,  because  the  defend- 
ant had  no  other  remedy  :  but  here  the  act  of  parliament  has  f 
directed  the  manner  in  which  the  defendant  was  entitled  to  take 
advantage  of  it.    The  argument,  that  under  the  statute  of  Glou- 
cester a  plaintiff  is  entitled  to  costs,  where  he  recovers  damages, 
in  all  cases,    unless  deprived   of  them  by  some  subsequent 
(a)  Ante  5. 
G  g  3                                           act, 
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17F9.  • 

jVot"i^?V  ,/  TiLYLOR  against  Blair. 

SntriWinf*"'  TTHE  plaintiff  having  recovered  28  shillings  on  ihe  trialof  lh» 
within  the  X.    cause,  the  defendant  on  a  former  day  in  this  term  obtained 

th?Lou^?of  ■  "'"'®  ^^  sl"®^^  cause  why  he  should  not  be  at  liberty  to  enter  a 
Keqaestsof  suggestion  on  the  record  that,  at  the  commencement  o^  th% 
sued  in  onrof^  action,  he  lived  within  the  jurisdiction  of  the  Court  of  Requests 

tbesaperior  of  fVesimi aster ;  or  why  all  further  proceedings  should  not  be 
coartsfora  <.  ,  ^  ^- 

debt  under        stayed,  on  the  23  Geo,  2.  c.  27. 

^Uadti^ti  5Ag)A«rrf  now  shewed  cause,   insisting  that  the  application 

Geo,  2.  c.  27.     Came  loo  late  after  plea  pleaded,  because  the  only  advantage, 
he  omit  lo  do  ^  *®  which  a  defendant  in  such  a  case  was  entitled,  was  to  plead 
so,  tbeCoart     the  matter  in  bar  to  the  plaintiff's  action,   under  the  eighth 
yer^^iei^T     ^^^^^^^  ^f  ^^e  statute.     But  as  this  defendant  omitted  lo  take 
enter  a  sugges-  thrs  advantage  in  the  proper  stage  of  the  cause,  the  Court  cannot 
record  that       ^^^^  "^ay  the  proceedings,  or  permit  a  suggestion  to  be  entered 
the  deft»dant    on  the  record,  since  the  statute  does  not  warrant  it.     Under  the 
the  jnrLdiction  Statute  of  Gloucester  {a)^  every  plaintiff,  who  recovers  damages 
^  '**L^        ^"  ^^^  *"*'»  '*  entitled  lo  costs,  unless  he  be  deprived  of  them  by 
[2  H.  Bl.  551.   some  subsequent  act.  The  present  statute  only  deprives  the  plain*^ 
1  East,  55«.]    tiff  of  his  right  lo  costs  in  one  event,  namely,  his  taking  issue  on 
the  matter  pleaded  in  bar^  by  virtue  of  the  8th  section,  and  that 
being  found  against  him.     But  if  this  application  were  to  suc- 
ceed,  it  would  repeal  the  8tli  clause  of  this  act,  which  war 
passed  as  well  for  the  purpose  of  giving  the  plaintiff  an  opportu- 
nity of  stopping  his  action  at  a  certain  stage  of  it,  if  it  were  iH- 
grounded,  as  on  the  defendant's  account;  and  it  would  be  to  de- 
prive  a  plaintiff  of  those  costs,  to  which  he  is  entitled  under  the 
statute  of  Gloucester. 

Erskitie  and  Burroughs  in  support  of  the  rule,  observed  that  the 
act  of  parliament,  on  which  this  motion  was  founded,  differed 
from  the  Middlesex  act  (&),  by  which  it  was  enacted,  that  the 
defendant  should  be  entitled  to  double  cost?,  if  the  plaintiff  do 
not  recover  405. ;  for  the  2l8t  section  of  this  act  enacts,  ''  that 
'^  no  action  for  any  debt,  not  amounting  lo  '40f .  and  recover- 
**  able  in  the  Court  of  Requests,  shall  be  brought  against  any 
*'  person  residing  within  the  jurisdiction  thereof,  in  any  other 
*'  Court  whatsoever."  This  is  an  absolute  prohibition  to  such  a 

'     (4)  6  Ed,  1.  e.  1.  (»)  9S  Geo^  f .  c.  83.  $.  19. 

plaintiff 
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plaintiff  as  tbe  present^  declaring  that  he  shall  not  sue  out  of        1789. 
the  court  of  requests ;  and  therefore  the  defendant  may  take  ad-        ~ 
vantage  of  the  plaintiff's  suing  in  direct  opposition  to  the  sta-        tlgtmut 
tute,  or  the  Court  may  stay  the  proceedings,  in  any  stage  of  the        Blair. 
cause.    In  Petrie  v.  White  (a),  ihe  Court  granted  such  an  ap* 
plication  as  this,  even  after  verdict.    Tbe  8th  section,  which  is 
relied  on,  does  not  say  that  tbe  defendant  shall  not  take  advan- 
tage of  the  act  except  by  pleading ;  for  it  only  enacts,  '^  that  be 
"  may  plead  generally,"  i^c.  leaving  it  in  bis  option  to  do  so  or 
not.     He  may  therefore  have  tbe  benefit  of  tbe  statute  either  by 
pleading,  by  nonsuiting  the  plaintiff  at  the  trial,  or  by  application 
to  the  court  at  any  time  before  judgment.  But,  according  to  tbe 
plaintiff's  construction^  tbe  £lst  section  would  be  nugatory,  and 
the  defendant  would  not  even  be  entitled  to  obtain  a  nonsuit  at 
tbe  trial. 

Lord  Ken  YON,  C.J. — It  has  been  urged  in  support  of  this 
rule  that,  unless  we  interfere  in  this  stage  of  the  proceedings, 
tbe  21st  section  of  tbe  act  will  be  rendered  nugatory:  but  that 
is  by  no  means  the  case ;  for  the  defendant  might  have  pleaded 
the  statute ;  or  perhaps  if  tbe  objection  bad  been  made  at  the 
trial,  the  plaintiff  would  have  been  nonsuited.     But  there  are 
many  cases  where,  if  tbe  party  omit  to  take  ilie  benefit  of  an 
objection,  which  he  is  entitled  to  take  in  any  particular  stage 
of  the  cause,  be  cannot  take  advantage  of  it  afterwards.     As 
in  tbe  instance  of  actions  brought  in  an  inferior  court,  where 
the  cause  of  action  must  be  proved  to  have  arisen  within  its, 
jurisdiction ;  if  tbe  defendant  make  an  objection  on  tbe  trial 
for  the  want  of  such  proof,  be  is  entitled  to  a  verdict,  or  to 
insist  that  the  plaintiff  shall  be  nonsuited :  but  if  no  such  ob- 
jection be  made,  and  the  cause  of  action  be  laid  in  the  declara- 
tion to  arise  within  tbe  jurisdiction,    be  cannot,  after  verdict 
against  him,  take  advantage  of  it's  not  having  been  proved,  either 
by  a  false  judgment  or  a  writ  of  error,  because  the  defect  does 
not  appear  on  the  record.     In  the  case  of  Petrie  v.  White,  the 
Court  granted  a  rule  to  stay  the  proceedings,  because  the  defend- 
ant had  no  other  remedy  :  but  here  the  act  of  parliament  has  \ 
directed  the  manner  in  which  the  defendant  was  entitled  to  take 
advantage  of  it.     The  argument,  that  under  the  statute  of  Glou^ 
cester  a  plaintiff  is  entitled  to  costs,  where  he  recovers  damages, 
in  all  cases,    unless   deprived   of  them  by  some  subsequent 
(a)  Ante  5. 
G  g  S                                          act, 
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Taylor 
against 
Blaik. 


act^  is  unanswerable.  Different  acts  of  parliament  have  pre- 
scribed  different  modes  by  which  a  plaintiff  may  be  deprived  of 
costs ;  some  by  a  suggestion  on  the  roll ;  others  by  a  certificate 
from  the  Judge ;  and  others  by  plea.  The  statute  in  question  has 
prescribed  the  latter  mode ;  and  as  the  defendant  has  not  chosen 
to  avail  himself  of  that^  his  application  is  now  too  late. 
Per  Curiam, 

Rule  discharged. 


IVednuday^ 

Nov.  I8tli. 
An  action  can- 
not be  main- 
tained by 
several  part- 
ners for  goods 
sold  by  one  of 
them  living  in 
GuemMVy  and 
packed  by  him 
in  a  particular 
manner  for  the 
purpose  of 
smuKgliuR, 
though  the 
other  partners, 
«rho  resided  in 
England,  knew 
nothini?  of  the 
Mie;  for  it  is  a 
contract  bv 
subjects  of  this 
country  made 
in  contraven- 
tion of  the  laws: 
and  this  case 
must  be  consi- 
dered in  the 
same  Ught  as  if 
all  the  partners 
lived  in 
EnglofuL 

Where  an 
agent  is  em- 
ployed to  boy 
goods,  his  ac- 
Knowledgment 
of  tiaving  re- 
ceived them  is 
eyidence  of  a 
delivery  to 
the  buyer. 

[4T.R.466. 

5  T,  R.  599. 
1B.&P.651. 
•  Taunt  181. 

4  lb.  565. 

7T.R.663.] 


Biggs  and  Others  against  Lawrence. 

UPON   a  rule  to  shew  cause  why   there    should  not  be 
a  new  trial,  in  a  cause  tried  before  Buller^  J.  at  the  last 
assizes  in  Cornwall;  the  learned  Judge  reported  that  this  was 
an  action  for  goods  sold  and  delivered,  brought  by  four  part* 
ners,  plaintiffs,  three  of  whom  lived  in  England,  and  the  other 
in  Guernsey/.    I1ie  defendant,  who  lived  in  Corms:aU,  sent  an 
order  for  some  brandy  to  the  partner  living  in  Guernsef/,  which 
he  directed  to  be  delivered  to  one  Wood,  the  captain  of  a  smug- 
gling vessel.     Some  of  it  was  delivered  at  Guernsey,  other  part 
of  it  at  sea.     It  was  all  put,  by  the  partner  at  Guernsey,  into 
half  ankers,  and  ready  slung  for  the  purpose  of  smuggling :  but 
it  was  to  be  brought  into  England  at  the  risk  of  the  defend- 
ant.    The  contract  was  made,  and  the  goods  delivered,  with- 
out the  privity  or  persona!  participation  of  the  three   partners 
residing  in  England.     Two  objections  were  made  at  the  trial 
by  the  defendant's  counsel ;  1st,  That  Wood's  hand-writing,  ac- 
knowledging the  receipt  of  the  goods,   was  not  sufficient  to 
charge  the  defendant,  but  that  Wood  himself  onght  to  have 
been  called;  but- as  it  was  established  that  Wood  was  the  defend- 
ant's agent  for  this  purpose,  the  goods  being  directed  to  be 
delivered  to  him,  Mr.  Justice  Buller  thought  that  any  acknow- 
ledgment under  his  hand  was  evidence  against  his  principal, 
as  much  as  if  it  had  been  an  acknowledgement  in  the  hand- 
writing of  the  defendant  himself.     2dly,  It  was  objected  that 
the  plaintiffs  could  not  recover,  because  it  appeared  by  their 
own  shewing  that  the  goods  were   intended  to  be  smuggled 
into  England,  of  the  laws  of  which,  they,  as  subjects  of  the 
crown  of  Great  Britain,  were  bound  to  take  notice,  and  that 
one  of  them  had  actually  assisted  in  the  very  act  of  smuggling ; 

and 
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and  the  learned  Judge,  being  of  that  opinion,  npnsuited  the        1789. 
plaintiff.  — 

Lawrence  Serjeant,  against  the  rule,  was  stopped  by  the        agi^t 
Court.  Lawrence. 

Gibbs,  contra,  admitted  that  the  question  must  be  considered  ^  ^l  y  ^.  ^l^. 
as  if  all  the  plaintiffs  lived  in  England,  but  contended  that  ^  f^^ 
they  were  entitled  to  recover  the  value  of  the  goods,  because 
the  contract  of  sale,  and  the  delivery  of  the  goods,  were  com- 
pleted at  Guernsey,  where  such  a  contract  was  not  illegal :  and 
the  goods  being  afterwards  smuggled  into  England  will  not 
defeat  the  plaintiflTs  right,  which  accrued  on  the  delivery  of 
them,  as  they  were  not  concerned  in  the  subsequent  act  of 
snuggling;  even  though  they  knew  at  the  time  that  the  defendant 
intended  it.  The  case  of  Holnian  v.  Johnson  {a),  eipressly  de- 
cides this  point,  which  was  fully  discussed  both  at  the  bar 
and  on  the  bench :  and  that  case  has  been  acted  upon  as  law 
ever  since.  Now  that  cannot  be  distinguibhed  from  the  present 
case  upon  any  of  the  principles  on  which  it  was  decided.  In 
both,  the  contract  was  completed  abroad,  and  the  vendor  knew 
that  the  goods  were  to  be  smuggled  into  England  (6).  But 
even  supposing  that  a  contract  for  the  sale  of  goods  was  made 
in  England,  and  the  delivery  of  the  goods  here ;  there  is  no 
authority  to  shew  that  the  vendor  cannot  recover  the  price,  on 
account  of  any  illegal  use  which  the  vendee  may  a/terwards 
make  of  them ;  and  yet  innumerable  instances  must  have  oc- 
curred, wherein  such  a  defence  might  have  been  set  up  in  point 
of  fact.  If  the  sum  which  the  vendor  was  to  receive  depended 
on  the  subsequent  illegal  act,  or  if  the  vendee,  by  his  coutract, 
were  obliged  to  make  au  illegal  use  of  the  goods,  that  might 
make  a  difference.  But  here  the  contract  was  completed  before 
any  illegal  use  was  made  of  the  goods.  On  the  contrary  there 
are  analogous  cases  in  which  it  has  been  beld  that  the  original 
contract  is  not  affected  by  the  subsequent  use  made  of  the 
thing  contracted  for,  if  it  be  optional  in  the  party  to  apply  it 
afterwards  to  what  purpose  he  pleases.  As  if  one  lend  money 
to  another  to  game  with,  although  gaming  be  illegal,  yet  it 
hath  been  held  that  such  money  may  be  recovered  by  the  lender, 

(«)  Ccwp.  341. 

{b)  It  should  seem  from  the  manner  in  which  the  case  of  H^man  and  another 
V.  Johnson  i»  reported,  that  one  of  the  plaintifis  was  a  subject  of  this  coantry ; 
though  resident  at  Dunkirk;  for  one  of  them  is  stoted  to  be  rnideni  at,  the  other 
a  native  of,  Dunkirk :  but  no  strcM  is  laid  on  that  circumstance. 

G  g  4  although 
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iigtdnitt 

LAWnEMCB. 


altbougli  it  be  lent  at  the  time  and  place  of  plaj.  Robinsonv. 
Bland,  2  Burr.  1077.  For  the  statute  9  Ann,  c.  14.  «.  1.  only 
annuls  the  security,  and  not  the  contract.  So  in  the  case  of 
Petrie  V.  Uannay  («r),  it  was  objected  that,  as  the  plaintiffs 
knew  of  the  illegality  of  the  transaction^  they  ought  not  to  re* 
cover ;  but  the  Court  thought  that  did  not  affect  the  contracf, 
with  respect  to  the  rights  of  the  party  who  advanced  the  money 
by  tde  direction  of  the  defendant.  In  no  instances,  have  ob- 
jections of  this  sort  prevailed,  unless  where  the  plaintiffs  were 
themselves  parties  to  the  illegal  act,  which  cannot  be  said  to  be 
the  case  here;  for  before  the  goods  were  attempted  to  be 
smuggled  into  England,  the  contract  of  sale  was  entirely  com* 
pleted. 

Lord  Kenyox,  C.  J. — If  the  decision  of  this  case  had  ttie 
least  tendency  to  overturn  that  of  Holman  v.  Johnson,  I  should 
certainly  pause  a  little  before  I  gave  any  opinion  which  might 
shake  it.     But  I  wish  to  leave  the  authority  of  that  case  un- 
questioned, because  I  approve  of  it.     To  the  case  of  Robinson 
and  Bland  I  also  give  my  assent.     The  former  of  (hose  cases  was 
on  a  contract  entered  into  by  foreigners,  bound  by  no  allegiance  to 
this  country :  and  the  latter  was  a  contract  made  in  France,  which, 
being  warranted  both  bjf  the  laws  of  that  country  and  this,  was 
carried  into  execution  here.     But  in  this  case  it  is  admitted, 
and  the  plaintiff's  counsel  was  obliged  to  make  the  admission, 
that  (his  must  be  considered  as  a  contract  made  in  England. 
But  it  has  been  insisted  that  no  adjudged  case  is  to  be  found,  in 
which  it  has  been  determined   that  persons,  standing  in  the 
situation  of  these  plaintiffs,  shall  not  recover.    But  similar  cases 
have  frequently  occurred  at  nisi  prius;  and  the  reason  why  no 
solemn  decisions  are  to  be  met  with  on  the  subject  is,  because  the 
nisi  prius  determinations  were  thought  too  clear  to  be  questioned. 
Where  a  contract  is  made  for  smuggled  goods,  a  party  cannot 
come  into  a  court  of  justice  to  recover  on  it.    A  person  suing  in 
a  Court  of  Law,  must  disclose  a  fair  transaction;  and  it  must  not 
appear,  from  his  own  shewing  at  least,  that  he  has  infringed 
the  laws  of  his  country.     Now  here  three  of  the  plaintiffs  lived 
in  England;  and  it  is  clear  that  they  knew  either  personally,  or 
(which  is  the  same)  by  their  agent,  the  other  partner  living  at 
Guernsey,  that  the  contract,  which  they  had  entered  into  was 
made  in  direct  contravention  of  the  laws  of  their  country ;  for 
the  goods  came  under  more  than  suspicious  circumstances,  since 


(a)  AnU^ld. 


they 
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they  were  sent  in  slings  and  half  ankers,  ready  for  smuggling  ;        1789* 
and  it  requires  much  argument  to  convince^  roe  that  a  contract        _ 

i_  •  ■  ...  .        .       «       »       »       mi.         •  Bicos 

thus  made  can  be  earned  mto  execution  m  England,     J  here  is        oKoiiitt 
no  dictum  in  favour  of  the  plaintiiFs'  right  of  action  ;  and  the    I-awrihicb- 
whole  string  of  cases  by  analogy  is  against  it.     Therefore  I  am 
of  opinion  that  the  nonsuit  ought  to  stand. 

iVsHHURST,  J. — I  form  my  opinion  on  this  circumstance,  that 
three  of  the  plaintiffs  lived  in  England;  and  therefore  though 
the  partner,  with  whom  the  contract  was  made,  lived  abroad^ 
this  case  must  be  considered  in  the  same  light  as  if  all  the  part- 
ners lived  here,  it  is  not  necessary  to  determine  whether  a 
person,  who  sells  goods  in  England^  which  are  afterwards  to  be 
applied  to  an  illegal  purpose,  can  recover  the  price  of  them 
here.  For  in  this  case  the  goods  were  sold  and  delivered,  not 
in  England,  but  in  Guernsey,  and  packed  too  in  such  a  manner 
as  to  shew  that  they  were  intended  for  the  purpose  of  smuggling. 
The  plaintiffs  were  agents  to  the  very  act  of  smuggling  ;  they 
were  participes  criminU,  and  therefore  cannot  avail  themselves 
of  the  laws  of  this  country  in  order  to  enforce  a  contract  mad^ 
in  direct  opposition  to  them. 

BuLLER,  J. — ^Tliis  case  must  be  considered  as  if  it  were  a 
contract  made  between  the  plaintiffs  and  the  defendant,  all 
residing  in  this  country,  for  the  delivery  of  goods  in  Guernsey, 
for  the  purpose  of  smuggling  them  into  England.  And  I  use 
the*  latter  expression  because  it  is  clear,  from  the  manner  in 
which  they  were  packed  at  the  lime  when  they  were  delivered, 
that  they  were  intended  to  be  smuggled  :  thsit  was  the  act  of 
the  plaintiffs.  And  I  cannot  say  in  a  Court  of  Justice  that  the. 
plaintiffs,  so  offending  against  the  law  of  the  land,  shall  be  per* 
mitted  to  recover  on  such  a  contract.  Node  of  the  cases  cited 
apply  to  the  present.  That  of  Holman  v.  Johnson  went  on  the 
ground  of  the  plaintiffs  being  foreigners,  which  materially 
distinguishes  it  from  this ;  because  the  subjects  of  one  country 
residing  there  are  Jiot  bound  to  take  notice  of  the  revenue  laws 
of  any  other.  That  maxim  has  been  long  since  adopted  here, 
and  recognized  by  Lord  Mansfield  in  Holman  and  Johnson.  But 
this  is  the  case  of  one  of  the  king's  subjects  making  a  contract 
directly  against  the  statute  laws  of  this  country.  Neither  has  the 
'  case  of  Petrie  v.  Hqnnay  any  relation  to  the  present :  here  the 
contract,  on  which  the  action  is  founded,  is  illegal ;  which  was 
not  so  there.  And  in  order  to  make  this  case  like  that,  it  is 
pecessary  to  shew  ibiit  thest  pUiBtiffs  were  not  concerned  in  the 

or^;inal 
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1789. 

Bi«oi 
agmnti 


original  transactioo,  but  afterwards  paid  money  for.  the  use  of 
the  defendant,  which  they  wished  to  recover  back ;  for  there 
the  money  was  paid  to  a  person^  who  was  not  a  partner  in  the 
original  transaction  ;  and  the  action  was  founded  on  the  subse- 
quent contract,  and  not  on  the  stock-jobbing  transaction. 

GitosE,  J.  of  the^ame  opinion. 

Mr.  J.  BuLLER  then  said  that  another  objection  had  been 
made  at  the  trial,  that  the  plaintiffs  ought  not  to  be  nonsuited, 
and  that  it  should  have  been  left  to  the  jury  to  consider  whether 
the  plaintiffs  knew  the  goods  were  to  be  bniuggled  :  but  that 
be  had  been  of  opinion  that,  as  the  counsel  on  both  sides  had 
fully  argued  the  question  of  law  on  the  admission  of  facts,  the 
plaintiffs  ought  not  to  be  at  liberty  to  go  to  .the  jury  on  tlie  same 
facts,  w  hen  they  found  his  opinion  against  tliem  in  point  of 


law  ;  to  which  The  Court  assented. 


Rule  discharged* 


SouTHALL  against  Leadbetter. 

THIS  wsis  an  action  in  replevin;  and  the  defendant  avowed 
as  bailiff  of  J.  Winttr,  for  30/.,  for  a  quarter's  rent  uf  a 
house  in  Shugg  Lane,  - 

At  the  trial  before  Lord  Kenyan  the  jury  found  a  verdict  for. 
the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the  follow iog 
case :  in  order  to  try  the  single  question  whether  Lygow,  the 


A  lessee  for  21 
years  at  a 
pepper-corn 
rent  for  the 
first  half  year, 
and  a  rack 
rent  for  the 
rest  of  the 
term,  who  by 

t^'^Tth"^  ^"  assignee  of  the  lease  of  the  house,  for  which  the  rent  was  claimed 
premises  ia  to  be  due,  or  Winter ^  was  to  pay  the  moiety  of  the  expence  of 
rebuilding  a  party  wall  between  that  house  and  an  adjoining 
one.  Winter  is  the  landlord  of  the  premises  in  question,  and  is 
seised  in  fee  thereof.  Lj/gaw  is  occupier  of  part  (a)  of  the 
premises,  and  is  the  assignee  of  a  lease  thereof  granted  by  Win- 
ter to  one  Fouhton  deceased  for  twenty-one  years,  dated  the  3d 
Juli/  1786;  by  which  lease  (reciting  an  agreement  in  writing 
dated  the  14th  October  1784  between  Winter  and  Fouhton,  that 


repair,  and 
covenaoted  to 
pay  the  land- 
tax  and  all 
other  taxes, 
rates,  assess- 
ments, and 
imposiiiona^ 
having  assign- 
ed his  term  for 
1  sum  in 


gross,  was  held 

not  to  be  liable  to  pay  the  expence  of  a  party-waU,  either  by  the  previsiona  of  the  statnte  or  the 
covenant:  bnt  that  charge  most  in  such  case  be  borne  bj  the  original  landlord. -^The  stat.  14 
Geo,  d.  c.  7b.  #.  41.  intended  to  throw  that  burden  on  persons  to  whom  long  leases  had  been 
granted  with  a  -view  to  an  imprwemnt  qf  iht  ttMU^  and  who  afterwards  tnuterief  at  a  consider- 
able emenoMt  ^  rtrU.'^A  lessee  of  such  a  terin,  who  afterwards  $old  «  Uaae/or  a  sum  im  gro$Sf 
would  also  be  liable  within  this  act;  tetnb^   [i  B.  Se  P.  SOS.  8  T.  R.  S14.  60z.    5  Taont.  90.} 

(a)  It  was  not  stated  in  the  case  that  SautkaU  was  the  occupier  of  the  other 
part :  bat  it  seems  as  if  he  most  have  been  the  occupier,  as  vnder  tenant  to 
i^fM9,  otharwise  he  conhl  not  have  been  the  plaintifll  There  were  several 
defects  both  in  the  pleadings  and  in  the  case  reserved ;  but  the  parties  agreed 
mot  to  tike  any  advaotage  of  them,  but  to  try  the  real  question. 

the 
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the  latter  should  repair  the  messuage  aud  premises  thereio  men-        1789. 
tioned,  accordiug  to  the  particulars  ascertained  hy  a  surveyor^ 
aod  that  he  would  on  or  before  the  d4th  June  1785,  at  his  own        mgumu 
costs  and  charges^  put  the  said  messuages,  8^c.  into  good  and  Liabb«tt««. 
sufficient   repair;    on    finishing  which.    Winter  would    make 
a  lease  thereof  to  Fauhton,  to  commence  from  Midsummer 
day  then  last,  for  twenty-one  years,  under  the  rent  of  a  pepper- 
corn for  the  first  half  year  of  the  term,  and  under  the  clear 
yearly  rent  of  120/.  for  the  remainder  of  the  term ;  and  also  re- 
citing that  Foulston  in  pursuance  of  that  agreement  had  repaired 
4c.)  Winter  demised  the  premises  to  Foukton,  his  executors,  md- 
roinistrators,  and  assigns,  according  to  that  agreement.  The  lease 
also  contained  a  covenant  by  FouUton  to  pay/'  from  time  to  time, 
*'  and  at  all  times,  during  the  term,  the  land-tax  and  a)l  other 
*^  taxes,  rates,  assessments,  and  imposiiionSf  whatever,  already 
**  laid,  assessed,  or  imposed  upon  the  said  premises,  or  any  part 
'^  thereof,  or  upon  the  said  John  Winter,  his  heirs  and  assigns,  in 
"  respect  thereof,  by  authority  of  Parliament,  or  otherwise  how 
*'  soever."     The  case  then  stated  that  Foulilou  laid  out  and  ex- 
pended in  the  repairs  of  th^  premises  150/.     And  that  though 
the  consideration  stated  in  the  assignment  to  Lofgow  appears  to 
be  only  55.  yet  that  the  sum  actually  paid  as  the  cotisideration  (a) 
fur  it  was  ]60/.    The  old  wall  was  condemned  in  the  year  17B8; 
and  the  preseut  party-wall  was  built  according  to  the  terms  of 
the  act  of  parliament.    Lygow  has  paid  for  a  moiety  of  the  party* 
wall,  the  bills  for  whiqh  exceed  (he  quarter's  rent  for  which  the 
diii tress  was  made:  those  bills  were  tendered  to  Winter  before 
the  distress,  but  he  refused  to  allow  them.    The  premises  in 
question  were  previous  to  the  commencement  of  the  present 
lease  let  by  Winter  at  a  rent  of  1 10/.  per  annum,  out  of  which 
he  allowed  to  the  tenant  the  land-tax. 

Wood,  for  the  plaintiff,  contended  diat  Winter  was  liable  to 
pay  the  expence  of  the  party-wall,  and  that  the  plaintiff  was  en« 
titled  by  the  14  Gfo.  3.  c.  78.  #.  41.  to  deduct  it  out  of  the  rent. 
By  that  statute  this  onu$  is  thrown  on  the  owner  of  the  improved 
rent ;  but  that  improved  rent  is  used  in  contradistinction  to 
ground-rent  and  rack-rent.  In  the  present  case  there  is  only 
one  rent ;  to  which  Winter  is  entitled.  And  as  be  granted  this 
lease  at  rack-rent,  reserving  the  best  price  whidi  he  could  pro- 
cure for  it  at  the  time  (since  he  advanced  10/.  per  annum  on  tha 
former  rent,  besides  the  land-tax,  which  be  idlowed  to  the  for* 

met 
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1789*        mer  lessee),  be  is  liable  to  bear  ibis  expence.     Fouhton,  tbe  ori- 
^  """"^         ginal  lessee,  cannot  be  considered  as  the  owner  of  tbe  improved 

aganui  ^^^  under  the  statute  from  tbe  circumstance  of  bis  baving  re- 
liBADaaTTBH.  ccived  160/.  from  Lygows  tbe  consideration  of  tbe  assignment ; 
.  for  be  bad  laid  out  a  considerable  sum  of  money  in  repairs  wben  be 
first  entered  upon  the  premises,  and  he  covenanted  to  pay  a  rent 
which  appears  to  have  been  the  full  value  of  them.  The  Le- 
gislature only  intended  that  those  lessees,  to  whom  building 
leases  are  granted  on  small  ground  rents,  and  who  afterwards 
underlet  at  a  great  encrease  of  rent,  should  be  subjected  to  this 
expence.  But  this  is  simply  the  case  of  landlord  and  tenant 
at  rack  rent ;  and  it  cannot  be  collected  from  any  part  of  the 
case  that  Lygow  is  the  owner  of  any  improved  rent,  in  which 
character  only  he  can  be  made  liable  under  this  act  of  parlia- 
ment. And  it  would  be  extremely  bard  on  a  tenant  for  only 
twenty-one  years  to  compel  bim  to  pay  the  expence  of  building 
a  party- wall,  of  which  the  landlord  is  to  reap  the  advantage. 

'  Baldwin  for  the  defendant.     It  was  the  intention  of  the  Le- 

^  gislatore  that  the  original  landlord  should  not  be  called  on  to 
bear  this  expence  in  any  case,  where  the  tenant  made  any  im- 
provement on  the  estate,  and  received  any  advantage  from  it. 
Now  it  is  stated  in  tlie  case,  that  tbe  iestate  has  been  improved 
by  the  first  tenant  laying  out  a  large  sum  of  money  on  it,  and 
afterwards  assigning  tbe  lease  for  1 60/. :  and  whether  such  a 
tenant  is  reimbursed  by  receiving  a  gross  sum,  or  by  an  encrease 
of  rent,  be  is  equally  liable  under  this  act  of  parliament.  Other- 
wise that  provision  of  tbe  act  would  be  entirely  evaded ;  for  then 
the  first  lessee  would  not  let  tbe  estate  at  an  improved  rent,  but 
would  sell  the  term  absolutely  for  a  sum  equivalent  to  the  im- 
provement.' This  lease  is  undoubtedly  more  beneficial  now  th'an 
it  was  at  first ;  and  the  improvement  was  in  the  contemplation 
of  the  parties  at  tbe  time  of  granting  the  lease.  But  however 
the  general  question  may  be  determined,  tbe  parties  in  this  case 
are  concluded  by  tbe  covenant  in  the  lease;  by  which  tbe  tenant 
is  to  pay  tbe  laud-tax,  and  all  other  taxes,  rates,  assessments, 
and  impotitions  whatever,  ^c:  now  tbe  expence  in  question  is 
an  imposition.  And  it  appears  by  this  covenant  that  great 
caution  was  Uken  by  tbe  landlord  to  prevent  any  extraordinary 
expence  being  thrown  on  bim. 

Wood,  in  reply,  was  stopped  by  tbe  Court. 
Lord  Kenyon,  Ch.  J.— The  improved  rent  mentioned  in  this 
let  of  parliament  stands  contradistioguished  firom  some  other  rent, 

but 
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but  bere  no  other  rent  was  reserved  but  that  at  the  granting  of        1789. 

the  lease.     But  it  is  said  that  the  lesse^  received  from  his  as-        -' 

signee  a  sum  in  gross,  as  the  consideration  for  the  purchase,       ^^^i^ 
which  is  equivalent  to  an  improved  rent ;  if  indeed  a  laige  sum   Leadbettek. 
were  paid  to  the  purchase  of  a  lease,  though  no  improved  rent 
were  reserved  to  the  original  lessee,  I  ,think  he  would  be  liable 
to  pay  this  expence  within  the  act  of  parliament.    But  that  b 
not  the  present  case.     For  when  fVinttr  granted  this  lease,  he 
reserved  the  best  rent  which  could  be  procured  for  it  at  that  time, 
since  this  rent  exceeds  the  rent  formerly  reserved  by  10/.  per 
annum,  and  the  whole  of  the  land-tax;  and  the  case  ought  not 
to  be  varied  by  the  circumstance  of  the  estate's  gradually  in- 
creasing in  a  small  degree.     Where  the  parties  contract  for  a    7 
lease  at  rack-r^nt,  the  landlord  is  the  person  who  ought  to     | 
bear  the  es pence  of  the  party- wall.    Then  it  was  contended  ->t 
that  the  full  rent  was  not  reserved  originally,  because  it  was 
stipulated  that  the  tenant  should  lay  out  a  considerable  sum,  of 
money  in  improving  the  estate:  but  it  must  also  be  remembered 
that  in  consideration  of  that  the  lessee  was  to  pay  no  rent  for  the 
first  half  year;  which  might  have  been  considered  at  the. time 
a$  commensurate  with  the  sum  to  be  laid  out  in  the  repairs. 
Neither  is  the  lessee  concluded  by  the  covenant  to  pay  the  taxes» 
assessments,  impositions,  Sfc,  for  that  only  extends  to  the  hnd^ 
tax^  and  all  other  taxes  ejusdem  generis :  but  this  is  not  a  tax. 
Therefore  the  plaintiff  in  replevin  is  entitled  to  judgment,  because 
he  has  over-paid  the  rent  distrained  (or. 

iisHHUEST,  J. — ^The  Legislature  intended  to  throw  this  bur- 
den on  the  lessees  of  building  leases,  by  whom  the  value  of  the 
estates  is  considerably  improved,  and  who  afterwards  make 
under  leases,  reserving  improved  rents.  But  here  it  does  not 
appear  that  any  greater  rent  was  reserved  to  the  first  lessee  than 
there  was  at  the  time  of  granting  the  lease. 

BuLLER,  J. — The  case  which  the  Legislature  had  in  view 
was  where  a  small  sum  is  reserved,  as  a  ground-rent,  on  a  long 
building  lease ;  and  the  lessee,  in  consequence  of  the  improve- 
ment, underlets  reserving  an  improved  rent.  But  here  the 
plaintiff  and  defendant  stand  in  the  relation  of  landlord  and 
tenant ;  and  in  Stone  v.  Greenwell  (a)  Lord  Mansfield  said,  as 
the  parties  stood  in  the  relation  of  landlord  and  tenant,  the  former 
was  liable  under  this  act  of  parliament  to  pay  this  expence. 

Geosb,  J. — It  does  not  appear  to  me  that  the  statute  is  merely 
confined  to  building  leases ;  the  words  of  the  act  are  so  framed 

(a)  M.  U  Geo,  &  B.  R. 

as 


46$ 


CASES  IN  MICHAELMAS  TERM 


1789«        as  to  comprehend  other  cases.     The  statute  says  that  the  owner 
of  the  improved  ren^  shall  pay:  but  id  this  case  there  is  only 
one  rent  reserved,  and  that  is  payable  to  Winter ;  he  therefore  is 
Lkadbbttbr.  liable  to  pay  this  expence. 

Postea  to  (he  plaintiff  (a)* 
(a)  Vid.  Peik  t.  Wood,  poH.  5  vol.  130. 


SOUTHALL 
UgMBi 


Fridti^, 
/         Nov.  20tlu 

AteaieiD 
J785,  for  3, 6, 
or  9  years, 
determinable 
in  1788, 1791, 
1794,  i»  a  lease 
for  9  years, 
determinable 
at  the  end  of  3 
or  6  years  by 
cither  of  the 
partien,  on 
giving  reason- 
able  notice  io 
quit. 

[3B.&P.399. 
9  East,  15.] 


GooDRiGHT  on  the  Demise  of  Hall  against 
J     iTy-/  y     .'  Richardson. 

EJECTMENT  for  a  messuage  and  some  copyhold  premises 
situated  at  Weybridge  in  the  county  of  Surry.  At  the 
trial  before  the  Lord  Chief  Baron  a  verdict  was  found  for  the 
lessor  of  the  plaintiff,  subject  to  the  opinion  of  this  Court  on  the 
following  case : 

William  Child  being  seised  in  fee  of  the  premises  in  question 
on  the  28th  October  1785,  demised  the  same  to  one  James  Moss, 
from  whom  the  defendant  derived  title,  '^  at  the  yearly  rent  of 
"  10/.  payable  half  yearly /or  and  during  the  full  end  and  term 
"  of  3,  6,  or  9  years  from  the  feast  day  of  Si.  Thomas  the 
''  Apostle,  next  ensuing  from  the  date  thereof,  and  to' be  fi&lly 
"  complete  aud  ended  on  the  said  feast  day  of  St.  Thomas  the 
"  Apostle,  which  shall  be  determinable  in  the  years  1788,  1791, 
"  1794;"  in  which  was  a  covenant  by  the  tenant  to  repair  during 
the  term  or  terms  thereby  granted.  On  the  13th  June  1786 
William  Child  surrendered  the  premises  in  question  to  the  lessor 
of  the  plaintiff,  who  on  the  28th  May  1787  was  admitted  there- 
to. On  the  Idih  December  1 783  the  lessor  of  the  plaintiff  served 
the  defendant  with  notice  to  quit  on  or  before  the  feast  day  of 
St.  Thomas  the  Apostle  ensuing. 

Garrow  for  the  plaintiff.  By  the  terms  of  this  demise  a  term 
for  only  three  years  certain  was  graiited ;  and  consequently  the 
notice  given  is  sufficient  to  entitle  the  lessor  of  the  plaintiff  to 
recover.  Three  ingredients  are  necessary  to  the  existence  df 
every  term ;  certainty  as  to  its  commencement,  as  to  its  con- 
tinuation, and  as  to  its  determination,  Plowd.  272.  Now 
though  this  lease  was  good  for  the  iirst  three  years,  (as  was 
held  in  Ferguson  v.  Comisli  (a),  where,  on  a  lease  for  7,  14,  or 
21  years,  Lord  Manffield  said  "  it  was  undoubtedly  a  good  lease 
'^  for  seven  years/')  yet  it  is  void  as  to  the  rast  for  the  un« 


(a)  t  Burr.  1034. 


certainty; 
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certainty  ;  for  it  is  the  same  as  if  it  had  been /or  three  yearsj  or        1789. 
six  years,  or  nine  years.  And  in  Fert^uson  v.  Cornish,  Lord  Mans-        •""" 
field,  after  saying  it  was  a  good  lease  for  seven  years,  added        ag^Uut 
"  whatever  may  be  the  validity  of  it  as  to  the  other  two  event-  RicHABOfoir. 
''  ual  terms,  of  fourteen  and  twenty-one  years  f  by  which  he 
seems  to  have  hinted  a  strong  opinion  that  it  was  bad  for  the 
remainder.     If  this  had  been  a  lease  for  three  years,  and  so  from 
three  years  to  three  years  during  the  life  of  •/.  S.,  it  would  have 
been  a  good  lease  for  sis  years,  for  during  six  years  there  is  cer- 
tainty ;  but  void  as  for  the  remainder,  because  it  is  uncertain 
how  many  more  years  J.  S,  may  live.  Plowd,  273.  1  Inst.45.b. 
And  this  is  not  like  a  demise  for  nine  years  determinable  at 
three  or  six,'  because  that  is  a  certain  lease  for  nine  years  at  its 
commencement,  unless  either  of  the  parties  should  determine  it 
at  one  or  other  of  those  periods.    But  here  it  is  uncertain  at  first, 
whether  the  demise  is  for  three,  or  six,  or  nine,  years. 
Marryatt,  for  the  defendant,  was  stopped  by  the  Court. 
Lord  Kenyon,  Ch.  J. — ^There  is  no  doubt  of  what  Lord 
MansfieU^  opinion  would  have  been  in  Tergason  v.  Cornish,  as 
to  the  validity  of  the  lease,  beyond  the  first  seven  years  (a). 
In  these  cases  the  intention  of  the  parties  ought  to  prevail,  if 
it  be  not  contrary  to  law.     It  is  true  that  there  must  be  a  cer* 
tainty  in  the  lease  as  to  the  commencement  and  duration  of  the 
term :  but  that  certainty  need  not  be  ascertained  at  the  time ; 
for  if  in  the  fluxion  of  time  a  day  will  arrive,  which  will  make 
it  certain,  that  is  sufiicient.     As  if  a  lease  be  granted  for  2 1 
years  after  three  lives  in  being ;  though  it  is  uncertain  at  first 
when  that  term  will  commence,  because  those  lives  are  in  being, 
yet  when  they  die  it  is  reduced  to. a  certainty;  and  idcertumest 
quod  cerium  reddi  potest :  and  such  terms  are  frequently  created 
for  raising  portions  for  younger  children.    Npw  in  this  case  it 
is  impossible  to  form  any  doubt  respecting  the  intenting  of  these 
parties.     It  was  intended  that  this  lease  should  take  effect  for 
three  years,  at  all  events  ;  and  that  it  should  be  in  the  election 
of  either  of  the  parties  to  put  an  end  to  it  at  that  time,  or  at 
the  end  of  six  years,  giving  reasonable  notice  to  the  other.     It 
is  like  a  lease  for  a  year,  and  so  from  year  to  year ;  where,  if  the 

(o)  His  Lordship  favoured  us  with  his  own  note  of  that  case;  in  which  Lord 
MansfUld  said,  '*  The  defendant  was  certainly  in  possession,  and  shaU  i^ 
"  cerUinly  pay  the  rent.  It  was  at  least  a  lease  for  sevoi  years;  ikm if  Ac 
"  €onHmtt»,ii  u/or /oarieca  ymr$;  if  at  the  end  of  that  timehe  still  contianes, 
it  is  for  twenty-ona  yeart.*^ 

lessee 
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1789*        lessee  wish  to  determine  it  at  the  end  of  the  year,  he  must  give 

reasonable  notice  to  the  other  party.     And  though  here  either 

agtdntt^  ^f  ^^^  parties  might  have  delermined  the  lease  at  the  expira- 
litcHARosoir.  tion  of  the  first  three  years^  yet  when  the  time  elapsed,  at 
which  notice  ought  to  have  been  given  for  that  purpose,  the 
lease  could  not  be  determined  till  the  end  of  the  next  three 
years.  Consequently  the  lessor  of  the  plaintitF  is  not  entitled 
to  recover. 

AsHHURST,  J. — All  that  is  required  is  either  that  the  term 
should  be  certain  in  itself,  or  reducible  to  a  certainty.  Now 
that  is  the  case  here;  for  it  is  for  three,  six,  or  nine  years,  as 
the  case  may  happen *;  the  parties  having  agreed  that  it  should 
be  determinable  in  the  years  1788,  179  ^  1794.  It  is  there- 
fore a  lease  for  three  years  certain,  or  for  six  or  nine  years, 
unless  the  parties  determine  it  sooner. 

BuLLER,  J. — ^This  is  a  lease  for  nine  years,  determinable  by 
either  of  the  parties  at  the  end  of  the  first  three  or  six  years  ; 
for  it  is  stated  in  the  case  that  it  is  determinable  in  the  years 
17B8,  i791f  1794.  But  if  it  were  not  determined  at  either  of 
those  periods,  the  party  first  giving  reasonable  notice,  it  was  to 
continue  for  the  nine  years. 
GrosEi  J. — Of  the  same  opinion. 

Postea  to  the  defendant. 


Nov.  fOfh, 


Ellis  and  others  agaitist  Hunt,  and  also  against 
Dawes  and  others,  Assignees  of  Moore,  a  Bank- 
rapt.       ^^*-'^y-  y^^X^^K)    *^  y^  /4fS:  J^y&, 

TROVER  for  a  quantity  of  files.  At  the  trial  before 
Lx^fd  Kenyan,  at  Westminster,  a  verdict  was  taken  fur  the 
plaintiffs,  subject  to  the  opinion  of  (he  Court  on  the  following 
case.  On  the  Slat  of  October  1788,  Moore,  the  bankrupt, 
ordered  the  goods   in  question   from  the  plaintiffs,   who  are 

manufacturers  at  Sheffield;  and  on  the  14th  of  November  follow- 

anived,     ing  they  were  sent  by  Royle'a  waggon,  directed  to  the  bankrupt 

inark  on  tbem,  but  did  not  take  them  away,  because  tbey  had  been  attached  there  by  «  creditor 
of  the  banknipt ;  the  consignor  could  not  afterwards  stop  them,  because  they  were  not  then  m 
iranriiu.    It  is  not  necessary,  in  order  to  divest  the  consignor's  right  to  stop  t»  iranriiUy  that  the 

foods  should  have  been  taken  by  the  yery  hands  of  the  consignee  himself.     {7  T.  R.  440. 
«p.6tS.   lB.de  P.  544.   1  East,  515.   «  Ba* "  -.r-«  .  .. l      _ 

1  Star.  115.] 


Where  goods 
were  con- 
signed to  A,f 
and  on  his 
becoming  a 
bankrupt,  his 
assignee  went 
to  the  inn, 
where  they 
were 
and  put 


!Kast,528.    3  lb.  389.    3  B.  dc  P.  469.  4  Esp,  440. 
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In  London;  the  waggon  being  overloaded,  the  cask  was  taken         17B9% 
out  at  Stamford,  in  its  way  to  town,  and  put  into  the  defendant         *!; 
Huni*»  waggon,  which  brought  it  to  the  Castle  and  Falcon  inn        tatnnti 
in  London,   on  the  22d  of  November   I7H8      The  plamtifTs        ^*''*^- 
drew  a  bill  on  the  bankrupt  for  part  of  the  value  of  the  goods,/    ' 
which  bill  was  never  paid.     The  cask  and  files  were,  on  their  ' 
arrival   in  town,  immediately  attached  by  Messrs.  Fenton  and 
Company,  creditors  of  the  bankrupt,  by   process  of  foreign 
attachment  issued  out  of  the  Mayor's  Court  of  London;   the 
cask  remained  at  the  inn,  charged  with  such  attachment,  ao 
far  as  the  same  could  charge  it.     On  the  Idth  of  November  a 
docqtiet  was  struck  against  Moore ;  and  on  the  1 8th  a  com- 
mission of  bankrupt  issued  against  him,  on  which  he  was  de- 
clared a  bankrupt,  and  the  other  defendants  were  chosen  his 
assignees.     On  the  24th  of  November  a  provisional  assignment 
was  executed  by  the  commissioners  to  John  Wells,  the  messenger 
under    the    commission,    who  on    the    same    day    demanded 
the  goods  in  question  from  tlie  defendant  Hunt  the  carrier,  and 
put  his  mark  upon  the  cask,  but  did  not  take  the  goods  away. 
On  the  28th  of  November  the  plaintiffs  wrote  a  letter  to  the 
agent  of  Royle\  waggon,  directmg  him,  in  case  the  goods  were 
not  delivered,  to  keep  them  in  his  warehouse,  as  they  had  heard 
that  Moore  was  become  a  bankrupt.    On  the  13th  of  December 
the  plaintiffs  demanded  the  cask  and  files  of  Mott^  the  master 
of  the  Castle  and  Falcon,  and  offered  to  pay  the  carriage  and 
to  indemnity  him,  which  Mott  refused  ;  and  upon  the  attach- 
ment being  withdrawn,  he  delivered  up  the  goods  to  the  defend- 
ants, the  assignees,  of  whom   they  have  since  been  demanded ; 
but  they  have  refused  to  deliver  them  up. 

fVood  for  the  plaintiffs.  1  he  general  rule  is  now  clearly 
establibhed  that  the  consignor  of  goods  may,  in  case  of  the  in- 
solvency of  the  consignee,  stop  them  at  any  time  before  they 
get  into  bis  actual  possession.  Upon  that  principle  the  plaintiff 
was  entitled  to  stop  them  in  this  instance,  they  being  still  in 
transitu,  while  they  were  in  the  custody  of  the  earner  or  his 
agent.  In  Snee  v.  Prescot  {a),  Lord  Hardwicke  said  that  "  if 
<<  goods  were  delivered  to  a  carrier  to  be  conveyed  to  A.,  and 
*^  while  the  carrier  was  upon  the  road,  and  before  actual  delivery 
^  to  A.  by  the  carrier,  the  consignor  hears  that  A.  his  consignee 
'<  is  likely  to  become  a  bankrupt,  or  is  actually  one,  and  counter-- 

(a)  1  Atk.  S48.       , 

Vol.  III.  H  h  *'  mands 
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1769-  '^  mands  the  delivery,  and  gets  them  back  into  hia  own  posaesaion 
"  again,  trover  >vill  not  lie  by  the  assignees  of  ^. ;  because  the 
offointt  "  goods,  wbile  they  were  in  transitu,  might  beso  conntermanded/' 
Hunt.  Jfov/  here  the  letter  was  a  sufficient  countermand  of  the  deli- 
very, and  was  equivalent  to  a  repossession  of  the  property  by 
him.  The  very  bankruptcy  itself  was  a  countermand.  In  the  case 
o(  Stokes  V.  La  Riviere{a)fOn9  Duhem,  living  at  Lislein  Flanders, 
[3  East,  397.  sent  an  Older  to  the  plaintiflb  for  goods  to  be  consigned  to  him  : 
*  '^  ^*^  they  were  accordingly  sent  by  the  particular  conveyance,  mention- 
ed in  the  instructions,  by  the  way  of  Ostend;  at  which  place,  be- 
fore they  got  to  Dtfhern,  they  were  attached  by  the  defendant  for 
a  debt  due  to  him  from  Dukern;  but  not  till  after  the  plaintiff 
hearing  of  the  insolvency  of  Duhern  had  countermanded  the 
delivery :  Lord  Mansfield  held  that  the  constructive  possession  of 
the  consignee,  to  whose  special  agent  the  goods  had  been  delivered 
in  Lofidon  for  the  purpose  of  being  transmitted  to  him,  was  not 
to  be  regarded  ;  but  there  must  be  an  actual  delivery  to  the  con- 
iignee  himself'.  So  here,  the  goods  being  attached  while  they 
were  in  transitu,  and  before  the  vendee  had  actually  taken  pos- 
session, it  was  compel c*nt  to  the  plaintiffs  to  countermand  the  de- 
livery in  the  event  which  happened.  Apd  certainly  they  must 
be  considered  in  transitu  till  they  arrive  at  the  ultimate  place  of 
their  destination,  which  was  not  the  case  here.  The  case  of 
Hunter  and  others,  assignees  of  Blanchard  And  Lewis,  v.  Beal(b), 
is  still  stronger  to  shew  the  necessity  of  an  actual  possession 
by  the  bankrupt,  in  contradistinction  to  a  constructive  possession 
by  the  intervention  of  an  agent.  That  was  an  action  of  trover 
[3  B.&P.1S0.  for  a  bale  of  cloth,  which  was  sent  by  Messrs.  Steers,  and  Co.  of 
5£ut,i84.j  ffafc^fi^ld  to  the  defendant,  who  was  an  inn-keeper,  directed 
for  the  bankrupts;  to  whom  the  defendant's  book-keeper  gave 
notice  that  a  bale  was  arrived  for  them  :  and  Steers  and  (Co. 
at  the  same  time  sent  them  a  bill  of  parcels,  by  the  post,  the 
receipt  of  which  they  acknowledged,  and  wrote  word  that  they 
had  placed  the  amount  to  the  credit  of  Steers  and  Co.  The 
.  bankrupts  gave  orders  to  the  defendant's  book-keeper  to  send 
the  bale  down  to  the  Galley  quay,  in  order  to  ship  it  on  board 
the  Union,  to  be  carried  to  Boston.  The  defendant  accordingly 
sent  the  bale  to  the  quay ;  but  arriving  too  late  to  be  shipped, 
it  was  sent  back  to  him.     Within  ten*  days  afterwards  a  cleik 

(m)  Sittings  after  MieK  1784,  at  GuUdMl,  ear.  Lord  Mmufield. 
{h)  SittiDgs  after  IVta.  1785,  at  GaOMoll,  cor,  Lord  Mmttfiild. 
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of  the  bankrapt  went  to  the  defendant's  warehouse,  when  (he         1789. 
defendant  asked  him  what  was  to  be  done  with  the  bale  ia        Z 
question,  and  was  ordered  to  keep  it  in  his  custody  till  another        offaiiui 
ship  sailed,  which  would  happen  in  a  few  days.    The  bankruptcy         Hunt, 
happened  soon  afterwards;  and  Messrs.  Steers  and  Co.  sent 
word  to  the  defendant  not  to  let  the  bale  out  of  his  hands  :  ac- 
cordingly when  the  bankrupts  applied  for  it,  he  refused  to  de- 
liver it   up.      Lord   Mansfield   was    clearly  of  opinion  that, 
though  the  goods  might  be  legally  delivered  to  the  vendees  for 
many  purposes,  yet  as  for  this  purpose  there  must  be^an  abso* 
lute  and  actual  possession  by  the  bankrupts ;  or  (as  his  Lord- 
ship expressed  it)  they  must  have  come  to  the  corporal  touch 
of  the  vendees ;  otherwise  they  may  be  stopped  in  transitu :  a 
delivery  to  a  third  person,  to  convey  to  them,  is  not  sufficient.  lsB.ScP.sta, 
Again  in  Hunt  and  others,  assignees  of  Bonnet  and  Heaven^  v.  *  Camp.  J67.j 
Ward  (a),  where  goods  had  been  sent  by  orders  from  the  vendee 
(o  a  packer ;  the  packer  was  considered  as  a  middle-man  be* 
tween  the  vendor  and  vendee:  and  therefore  the  Court  held 
that  they  might  be  stopped  in  transitu,  on  the  bankruptcy  of  the 
vendee.     Here  the  goods  continued  all  the  time  in  the  hands  of 
the  carrier;  against  whom  an  action  might  have  been  brought  in 
casie  of  a  loss;  therefore  the  assignees  putting  his  mark  on  them 
could  not  divest  the  consignor's  right,  under  the  authority  of  the 
cases  cited :  and  after  the  plamtiiTs  countermand,  the  carrier 
held  the  possession  for  him.     Besides  which,  the  right  of  the 
seller  to  his  goods,  where  he  cannot  receive  payment  for  them, 
is  grounded  in  conscience,  and  therefore  the  Court  will  readily 
lean  in  support  of  it  ;  and  no  inconvenience  can  arise  on  this 
case,  as  the  goods  are  not  mixed  in  the  general  mass  of  the 
bankrupt's  property,  so  as  not  easily  to  be  ascertained. 

Baldwin^  for  the  defendants,  was  stopped  by  the  Court. 

Lord  Ken  YON,  C.  J. — If  any  case  had  been  d^ided  to  the 
extent  of  the  plaintiff's  argument,  namely,  that  bankruptcy  ia 
of  itself  a  counsermand,  the  plaiotifls  here  would  be  entitled 
to  recover :  but  that  has  never  yet  been  decided.  The  doctrine 
of  stopping  goods  in  transitu  is  bottomed  oii  the  case  of  Snee  v. 
Prescotf  whereLqrd  Hardwicke  established  a  very  wise  rule, 
that  the  vendor  might  resume  the  possession  or  goods-consigned 
to^the  vendee  before  delivery,  in  case  of  the  bankruptcy  of  the 
vendee :  on  this  all  the  other  cases  are  founded.  There  have 
indeed  been  cases,  where  nice  distinctions  have  been  taken  on 

(a)  On  a  motion  for  a  new  trial  in  this  Coart  a'few  years  ago, 

H  h  2  the 
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1789.        the  hct,  whether  the  goods  had  or  had  not  got  into  the  posses* 

sion  of  the  vendee ;  but  they  all  profess  to  go  on  the  ground 

iirainst  of  the  goods  being  fit  transitu,  when  they  were  stopped.  As  to 
HuuT.  the  necessity  of  the  goods  coming  to  the  "  corporal  touch" 
of  the  bankrupt ;  that  is  merely  a  figurative  expression,  and  has 
never  been  literally  adhered  to.  For  there  may  be  an  actual 
delivery  of  the  goods,  without  the  bankrupt's  seeing  them ;  as 
a  delivery  of  the  key  of  the  vendor's  warehouse  to  the  pur- 
chaser. In  order  to  decide  this  case,  it  is  material  to  attend  to 
the  dates ;  on  the  24th  of  November  the  provisional  assign- 
ment was  made  to  fVells,  who  on  the  same  day  demanded  the 
goods  in  question  of  the  defendant  Hunt,  and  put  his  mark  on 
the  cask.  Now  it  is  said  that  this  should  have  been  done  by 
the  bankrupt  himself :  but  by  the  assignment  he  was  stripped 
of  all  his  property,  which  was  then  vested  in  the  provisional 
assignee.  Therefore,  if  a  corporal  touch  were  necessary  to  de- 
feat the  right  of  the  vendors,  it  took  place  here.  It  is  true  that 
the  provisional  assignee  did  not  alter  the  situation  of  the  goods  ; 
but  they  were  then  arrived  at  the  end  of  their  destined  journey, 
and  deposited  in  a  place  where  they  would  have  remained  till 
the  bankrupt  could  have  carried  them  to  a  warehouse  of  his 
own.  All  this  happened  on  the  24th  of  November ;  and  it  was 
not  until  the  £9th  of  that  month  that  the  vendor  wrote  to 
countermand  the  delivery  of  the  goods :  but  that  was  too  late ; 
for  the  goods  were  no  longer  in  transitu  ;  they  were  then  in  (he 
possession  of  the  party  to  whom  they  were  consigned,  or  of  those 
who  represented  him.  In  cases  of  thissort  wecannot  but  feel  for 
the  situation  of  the  manufacturer ;  but  it  is  such  as  they  are  necea* 
sarify  subject  to  from  their  mode  of  dealing :  however  the  severity 
of  the  case  cannot  induce  us  to  break  through  the  rule  of  law. 

Ash  HURST,  J. — ^The  leaning  of  my  mind  would  be  in 
favour  of  the  plaintiff;  but,  the  law  will  not  allow  him  to  be 
in  a  better  situation  than  the  rest  of  the  bankrupt's  creditors. 
The  general  rule  is  that  the  consignor  has  a  right  to  stop  the 
goods,  if  he  can,  before  they  get  into  the  actual  possession  of 
the  bankrupt.  But  here,  before  the  plaintiffs  thought  of  coun- 
termanding the  goods  in  question,  the  provisional  assignee,  who 
then  stood  in  the  place  of  the  bankrupt,  had  actually  taken 
possession  of  them,  and  put  his  mark  on  them. 

BuLLER,  J. — I  am  not  disposed  to  disturb  or  to  lessen  the 
authority  of  any  of  the  cases  that  have  been  decided  on  this 
subject;  but  none  of  them  could  justify  the  vendor  in  this  case 
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)a  taking  back  the  goods.     In  the  former  cases  the  line  has         1789. 
been  precisely  drawn ;  and  they  all  turn  on  the  question,  whether         ti 
or  not  there  had  been  an  actual  delivery  to  the  bankrupt.     It  is        axidnat 
of  the  utmost  importance  to  adhere  to.  that  line ;  for  if  we  break        Hukt. 
through  it,  we  shall  endange/the  authority  of  the  cases  that 
have  keen  already  decided,  and  shall  fritter  away  the  rule  en- 
tirely.    In  one  of  the  cases  cited,  Lord  Mansfield  took  the  dis* 
tinction  between  an  actual^  and  a  constructive,  delivery  to  the 
vendee.     There  may  be  cases  where,  as  betwen  the  buyer  and 
seller,  if  no  bankruptcy  or  insolvency  happen,  the  goods  are  con- 
sidered in  the  possession  of  the  buyer  the  instant  they  go  out  of 
the  possession  of  the  vendor ;  as  if  A.  order  goods  from  B,  to  be 
sent  by  a  particular  earner  at  his  own  ribk,  the  delivery  to  the 
carrier  is  a  delivery  to  the  vend«;e  to  every  other  purpose ;  but 
still,  if  he  become  a  bankrupt  before  the  carrier  actually  de- 
liver  them   to   him,    I    bhould   hold   that   the   vendor   might 
seize  them;  because  that  is  only   a    constructive   delivery   to    . 
the  vendee :  but  ah  actual  delivery  is  necessary  to  devest  the 
vendor's  right  of  stopping  the  goods  in  transitu.    It  is  clear  that 
bankruptcy  itself  does  not  put  an  eud  to  the  contract;   and 
if  not,  the  right  of  the  vendor  to  beize  goods  in  transitu  is 
founded  only  on  equitable  principles.     It  is  a  right,  with  which 
he  is  indulged  on  principles  of  justice,  originally  established  in 
courts  of  equity,  and  since  adopted  in  courts  of  law.     But  in 
order  to  avail  himself  of  it,  he  must  stop  the  goods  before  they 
get  into  the  actual  possession  of  the  vendee.  But  in  this  case  there 
is   the  strongest  evidence   of    the  consignee's    taking  actual 
possession  of  the  goods  by  his  assignee  putting  his  nwirk  on  them , 
It  was  said  by  the  plaintiff's  counsel  that  the  carrier  would  have 
been  liable  in  an  action  by  the  vendor  ;   but  he  would  not  have 
been  liable  in  the  character  of  carrier,  for  the  isoods  had  got  to 
the  end  of  their  destined  journey ;  but  he  would  have  been  liable 
only  as  a  warehouse-keeper,  in  respect  of  the  recotn pence  which 
he  was  to  receive  for  warehouse-room.    But  the  instant  the  pro- 
visional assignee  pia  his  mark  on  the  goods,  the  warehouse-man 
became  the  agent  or  servant  to  the  bankrupt. 

Grose,  J. — The  general  rule  is  perfectly  clear  that  the  con* 
signor  may  seize  the  goods  in  transitu,  in  case  of  the  insolvency 
of  the  consignee,  before  they  actually  reach  him.  The  question 
therefore  here  is  whether,  on  the  facts  of  this  case,  the  goods 
were  or  were  not  in  transitu  when  the  plaintiffs  wrote  to  counter* 
suand  the  delivery  of  them.  Now  it  is  stated  as  a  fact  that  be 
H  h  3  fore 
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1789. 
Hunt. 


fore  lliis  letter  arrived  the  provisional  assignee  bad  put  bis  mark 
upon  the  cask ;  and  this  distinguishes  it  from  the  cases  cited. 
When  the  goods  were  marked,  they  were  delivered  to  the  con- 
signee as  far  as  the  circumstances  of  the  case  would  permit ;  the 
assignee  could  not  tlien  take  them  away,  because  they  were  at 
that  time  under  an  attachment.  After  the  mark  was  put  on 
them,  they  were  no  longer  in  transitu ;  and  consequently  ibe 
plaintift^s  right  to  seize  them  was  devested. 

Postea  to  the  defendants  (a). 

(o)  Vid.  Tooke  Hollingworth,  post.  5  vol.  215. 


Friday, 
Nov  SOtli. 


In  order  1o 
etfectnate  the 
intention  of 
the  parties,  the 
Court  will 
construe  tlie 
word  **  or**  to 
mean  "  and" 
as  well  in  a 
surrender  of 
copyhold 
premises  as  in 
a  will. 

[WiUe»,311. 

2  N,  R.  38,] 


Wright  on  the  Demise  of  Ann  Burrill  otherwise 
Wallis,  and  Mary  Burrill  otherwise  Wallis, 
against  Kemp. 

IN  this  ejectment  which  was  tried  at  the  last  York  assizes,  a 
verdict  was  taken  for  the  plaiutiff,  subject  to  the  opinion  of 
this  Court  on  the  following  case : 

Samuel  Burrill,  who  was  seized  in  fee  according  to  the  custom 
of  the  manor  of  Skipsca  of  the  estate  in  question,  on  1st  February 
1743  made  a  voluntary  surrender  of  it  to  the  use  of  himself  for 
life,  and  from  and  after  bis  decease  to  the  use  of  Elizabeth  bis 
wife,  during  her  widowhood ;  and  after  bis  decease,  and  upon 
the  marriage  of  Elizabeth,  then  to  the  use  and  behoof  of  William 
Wallis  J  son  of  Elizabeth,  for  his  natural  life ;  and  from  and  after 
bis  decease  to  the  use  of  the  isbue  of  his  body  lawfully  to  be  begot- 
ten ;  with  a  proviso  that  in  case  William  Wallis  should  die  in  the 
lifetime  of  the  surrenderor,  OR  without  issue  of  his  body,  then  and 
tliereupon  all  the  surrendered  premises  should  go  to  the  right  heirs 
of  the  surrenderor  for  ever.  W.  Wallis  was  ibe  natural  son  of 
£^.  Burrill  by  E.  Wallis,  whom  be  afterwards  married ;  and  he 
and  Elizabeth  Burrill  both  died  in  the  life-time  of  the  surren- 
deror; William  Wallis  left  issue,  the  lessors  of  the  plaintiff,  who 
have  been  admitted  tenants ;  and  he  bequeathed  the  tuition  and 
guardianship  of  the  persons  and  estates  of  the  lessors  of  the  plain- 
tiff to  bis  brother,  J,  Burrill,  by  will  dated  25tb  Jpril  1767, 
and  died  in  the  same  year.  iS*.  Burrill  died  the  3d  of  April 
1774*  John,  who  was  the  eldest  legitimate  son  of  his  fattier 
Samuel,  was  admitted  tenant  of  the  premises,  as  heir  \o  bis  fa« 
ther,  on  15tb  May  1775;  under  whom  the  defendant  cUims  as 
a  purcbaaer  for  a  valuable  consideration,  though  with  notice  of 

the 
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the  claim  by  Wallis\  children,  under  the  surrender  in  February        1789. 
1743,  and  be  has  been  also  admitted.  ^— ^ 

Lowndes  for  the  plaintiff,  after  observing  that  the  surrender  i^SS^ 
ought  to  be  construed  so  as  to  efFectuate  the  intention  of  the  Kemp. 
parties  consistently  with  the  rules  of  law,  contended  that  the 
limiution  to  the  issue  of  the  body  of  WiUiam  Wallis  was  not 
defeated  by  the  event  which  had  hafipened,  aud  consequently 
that  the  limitation  over  to  the  right  heirs  of  the  surrenderor 
did  not  take  place.  The  question  is,  whether  (be  Court  will 
construe  the  contingency,  on  which  the  limitation  over  to  the 
right  heirs  of  the  surrenderor  is  to  take  effect  in  the  conjunctive 
or  disjunctive^  If  this  question  arose  upon  the  words  of  a 
will,  there  is  no  doubt  but  the  Court  would  construe  it  the 
former,  and  read  and  iustead  of  or^  for  the  purpose  of  givii^ 
effect  to  the  intention  of  the  parties :  and  there  is  no  difference 
in  this  respect  between  a  surrender  and  a  will ;  the  same  con- 
struction must  prevail  in  both  cases.  Now  here  it  is  clear  that 
the  intent  of  tlie  party  was  to  give  an  estate  for  life  to  hb  illegi- 
timate son,  aud  after  that  an  estate  of  freehold  at  least  to  the 
issue  of  that  son,  whom  it  never  could  liave  been  his  intention 
to  overlook  in  case  his  son  should  die  in  \iu  life-time.  And  if 
the  Court  do  not  construe  the  word  or  to  mean  and^  it  must  be 
contended  either  that  the  remainder  over  \%as  to  vest  in  pusses- 
sion  immediately  on  tlie  happening  of  the  conuitgency,  or  not  to 
vest  till  after  the  det^rmiiiataon  of  the  first  estate,  i^  the  former, 
the  limitation  over  to  the  right  heirs  of  tlie  surrenderor  would 
take  effect  during  the  life  of  the  ancestor,  and  defeat  his  life 
estate,  which  would  be  absurd.  If  the  latter,  it  is  void,  being  a  ' 
remainder  depending  on  a  condition  precedent.  Cogan  v.  Cogan, 
Cro.  Eliz.  3f)0.    Plow.  24. 

Chambre,  contra.  This  question  does  not  arise  on  the  intention 
of  a  devisor,  but  on  the  effiect  of  a  legal  limitation  in  a  surrender 
on  which  there  is  no  doubt  or  ambiguity ;  and  in  the  event  that 
has  happened  the  estate  limited  to  William  IVallis  and  his  issue 
never  took  effect  at  all.  The  words  used  in  the  surrender  ope- 
rate as  a  condition  precedent,  not  only  to  the  vesting  of  any  estate 
in  W.  IVallis,  but  also  in  bis  issue.  No  estate  could  vest  m  them, 
unless  both  the  events  happened,  namely,  the  death  of  S. 
Burrill,  and  the  subsequent  marriage  of  his  widow.  But  the  . 
point,  on  which  the  deCendant  chiefly  relies,  is  the  condition  im- 
posed  by  the  surrender  **  that  if  fV.  Wallis  should  die  in  the 
*'  life- time  of  the  surrenderor,  or  without  issue/'  then  the  esute  is 

H  h  4  limited 
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17^9.        limited  over  to  the.  ri<;ht  heirs  of  the  surrenderor.     If  eiilie 

of  those  happened,  either  ihe  dealh  of  fV,  IVallisin  the  life-time 

^!^«W^       of  the  surrenderor,  or  his  dyinsj  wiihoul  issue,  the  estate  wa« 
Kbmp.        to  revert  to  the  surrenderor.     And  here  the  6rst  of  those  events 
did  happen ;  in  consequence  of  which  the  surrenderor  is  in  of 
bi»  old  estate  :  and  this  gets  rid  of  the  absurd  consequence  sup- 
posed by  the  plaintiff's  counsel.    In  the  case  of  wills  indeed  the 
words  "  or"  and  "  and"  have  been  converted  into  each  other, 
where  it  has  been  absolutely  necessary  for  the  purpose  of  carrying 
into  effect  the  clear  manifest  intention  of  the  party,  and  where 
the  not  doing  it  would  defeat  some  preceding  estate.      But 
here  no  preceding  estate  is  created  to  which  this  proviso  is  re* 
pugnant :    the   nature   of   the    proviso   is   not    a    distinct  se* 
parate  limitation  of  nn  estate,  but  a  qualification  or  limita- 
tion  of  an  estate  before  given.     It  creates  a  contingency,  with- 
out the  hap|>ening  of  which  the   preceding  estate  could  not 
vest.     There  is  a  material  distinction  between  this  and  the  case 
of  a  will,   where  the  contingency  is  to  arise  after  the  devisor's 
death  :  there  the  Court  will  give  effect  to  the  intention  against 
the  literal  construction  of  the  words,  lest  the  issue  should  Ji>e  de- 
prived of  ail  provision.    But  no  such  consequence  would  follow 
from  construing  this  surrender  according  to  the  words  of  it,  be- 
cause tile  contingency  must  happen  during  the  life  of  the  surren- 
deror ;  and  the  effect  of  it  is  to  revest  the  estate  in  himself,  and 
to  leave  it  to  his  own  discretion,  to  make  such  provision  for  the 
issue  of  his  son  as  he  thought  proper.  Neither  can  it  be  collected 
from  any  part  of  the  surrender,  that  the  surrenderor's  intention 
is  not  fully  expressed  by  the  words  which  he  has  used;  upon 
which  grouud  only  even  in  the  case  of  wills  have  the  Courtsub- 
stiiiiied  one  %iord  for  another.     And  though  this  surrender  can- 
not be  considered  as  a  voluntary  conveyance,  so  as  to  make 
it  fraudulent  uuder  the  statute  of  Elizabeth,  yet  it  is  not  entitled 
to  the  same  favourable  construction  as   a  conveyance  toa  par* 
chaser  for  a  valuable  consideration. 

howhdes,  \i\  reply,  was  stopped  by  the  Court. 
Lord  Ken  YON,  X.  J. — I  lay  out  of  my  consideration  the 
last  circumstance  relied  on  by  the  defendant's  counsel,  namely, 
that  the  plaintiff  claims  under  a  voluntary  surrender;  for  whe* 
ther  the  ^urreuder  werevoluntary,  or  for  a  valuable  considera 
tioD,  it  will,  between  these  parties,  have  the  same  effect.  Thi5 
questions  here  are,  what  was  the  intention  of  the  parties  to  the 
aurrender;  whether  they  have  expresied  it  in  legal  terms;  and 

if 
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if  so,  \%liether  any  rule  of  law  will  be  violated  in  giving  effect 
to  it  ?  There  is  no  doubt  but  that  a  surrender  is  considered  as 
a  common  law  conveyance,  and  is  not  entitled  to  the  same  fa- 
vourable construction  as  a  will.  And  therefore  unless  the  sur- 
renderor in  this  case  has  used  the  language  which  will  confer  a 
legal  estate,  it  cannot  be  conferred.  In  deeds  certain  legal 
phrases  must  be  used,  in  order  to  create  certain  estates;  as  the 
word  "  heirs/'  to  create  a  fee ;  and  **  heirs  of  the  body/*  to 
create  an  estate  in  tail.  But  beyond  that  I  would  say,  with 
Lord  Hardwickt^  that  there  is  no  magic  in  particular  words, 
further  than  as  they  shew  the  intention  of  the  parties.  Now 
here  it  is  impossible  to  entertain  any  doubt :  S.  Burril  sur- 
rendered the  estate  to  the  use  of  himself  for  life,  then  to  his 
wife  during  her  widowhood  ;  then^  that  is,  in  case  her  estate  for 
life  is  put  an  end  to  by  doing  this  act,  which  he  meant  to  guard 
against,  to  bis  son  W,  Wallis  for  life,  and  after  his  decease  to 
the  issue  of  his  body,  llierefore  1  cannot  accede  to  what  was 
said  by  the  defendant's  counsel,  that  this  was  a  contingent  re- 
mainder in  W.  Wallis;  for  it  was  vested:  though  I  cautiously 
avoid  sayiilg  what  the  limitation  to  his  issue  is.  The  surrender 
then  proceeds  to  state  a  provisoy  that,  in  case  W.  Wallis  should 
die  in  the  life-lime  of  the  surrenderor,  or  without  issue  of  his 
bod}',  the  estate  should  go  to  the  right  heirs  of  the  sur- 
lenderor;  and  here  the  question  arises  on  the  word  **  orJ* 
Now  there  is  no  doubt  on  the  intention  of  the  parties :  and 
where  sense  requires  it,  there  are  many  cases  to  shew  that  we 
may  construe  the  word  or  into  and^  and  and  into  or,  2  Sir. 
1175.  and  3  Jtk.  390.,  in  order  to  effectuate  the  intent  of  the 
parties.  Here,  therefore,  in  order  to  give  effect  to  the  intention 
of  the  surrenderor,  we  must  say,  that,  when  he  used  the  word 
or,  he  meant  and.  And  there  is  no  case  in  which  any  differ- 
ence has  been  made,  as  to  this  point,  between  a  will  and  a  deed ; 
when  the  Court  are  considering  how  the  intention  of  the  parties 
can  be  effected.  Then,  without  deciding  what  interest  the 
lessors  of  the  plaintiff  have,  at  all  events  they  have  a  sufficient 
title  to  maintain  this  ejectment. 

AsHHURST,  J. — ^The  intention  of  the  surrenderor  must  pre- 
vail, unless  it  be  contrary  to  any  rule  of  law.  We  must  collect 
the  intention  of  the  parties  in  deeds  as  well  as  in  wills; 
to  give  effect  to  which  the  word  or  may  in  both  cases  be  equally 
construed  into  and. 

Buller, 


1789. 

Wright 
agnbui 
Kemp. 
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1789.  Bulls B|  J. — Id  addition  to  the  cases  meotioiied  by  mj  Lord^ 

there  is  another  to  the  same  effect  in  Afoor  42^.,  where  the  worda 

^^      are,  "  if  he  die  without  issue  or  before  21,  then  over.**    The 

Kemp.        manifest  iatentiop  of  the  surrenderor  was  to  reserve  a  life  estate 

to  himself,  then  to  his  widow  during  her  widowhood,  and  thea 

to  his  son  fV,  Wallis  and  his  issue  :  Then  the  limitations  must 

be  moulded  if  possible,  to  answer  that  intent. 

Grosb,  J.— There  was  also  a  likeca^eof  Gubb  v.  Gubb{a\ 
arising  on  a  devise  which  came  from  Exeter ;  and,  on  a  motion 
for  a  new  trial,  it  was  given  up  as  a  settled  point. 

Postea  to  the  plaintiff  (&)• 
(«)  A/.  28  G.  3.  Exeh.  (b)  Vid.  Bettehcn^  v.  Browne^  |n»cI.  4voL  441. 


.s«hir*iy.      The  Kino  against  The  Inhabitants  of  Scammonden. 

The  con^idera-  ^T^WO  justices    removed  C.  Bottomlejf  and  his  wife    from 

jn'uieXS^f     ^    Scammonden  to  Soyland^   both  in  the  West  Riding  of 

conveyance       Yorkshire ;  and  the  sessions  discharged  then*  order,  subject  to 

parol  evidence  the  opinion  of  this  court  on  the  following  case. 

i»ras  admitted        The  pauper  being  legally  settled  in  Soyland,  entered  into  an 

to  prove  that  .  ,  r?      -        r     .i  .  ^ 

30/.  was  the      agreement  with  one  Jtiarrison  for  the  purchase  of  an  estate  m 

real  coijsidera.  Rishworth  for  28/.  and  the  consideration  mentioned  in  the  deeds. 

tioo.  ' 

[WiUeci  677.    *°^  ^"  ^^®  receipt  indorsed  was  S8/. :  but  the  appellants  pro- 

684.  duced  parol  evidence  to  prove   that,   before   the  deeds  were 

*  '^^.j  eiecuiedy  the  vendor  declared  that  as  the  agreement  was  not  in 
writing  he  was  not  bound  by  it,  and  having  smce  had  301. 
offered  for  the  estate,  he  would  n<h  take  less,  nor  would  be 
execute  the  deeds  unless  the  purchase-money  were  made  up  that 
sum.  Upon  which  the  pauper  advanced  1/.  15$,  more,  which 
with  five  shillings  owing  from  Harrison  to  the  pauper,  was 
insisted  made  up  the  sum  of  SO/. :  but  the  deeds  were  not  al- 
tered, and  the  consideration  therein  mentioned  was  left  according 
to  the  original  agreement,  viz.  28/.  The  counsel  for  the  ap- 
pellants contended  that  this  was  a  bond  Jide  purchase  for  30/. 
But  the  Court  were  of  opinion  that  no  parol  evidence  could  be 
given  to  contradict  the  consideration  mentioned  in  the  deeds. 
The  estate  purchased  was  the  estate  of  Uairrison's  wife ;  and  in 
the  deecT  there  waa  a  covenant  from  Uarrison  that  he  and  his 

wile 
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TlieKiNG 


wife  wouM  levy n 6oe  uolo  C. Battfrnde^m  fee,  of  the  preroisesty  1789* 
at  the  cost  of  BoHomley ;  towards  the  expence  of  whioh  iioe 
C.  Bottomley  feft  in  the  hands  of  his  attorney  four  guineas.  The 
pauper  resided  above  three  months  upon  the  premiaesi  and  The  inhalu- 
aftervrards  sold  them  to  his  brother  J.  Bottomley.  To  this  scammordbi 
conveyance  Harrison  and  his  wife  were  parties ;  and  it  recited 
Harrison*s  covenant  in  Ihe  former  deed  to  levy  a  6ne ;  but  as 
such  a  fine  had  not  then  been  levied  it  was  agreed  that  instead 
thereof  Harrison  and  his  wife  should  acknowledge  and  levy  a 
fine  of  the  premises  unto  Bottomletf  in  fee,  which  fine  was  in 
Hilary  term  17B7  levied  accordingly;  part  of  the  expence  of 
levying  it  was  discharged  by  the  four  guineas,  so  left  in  Uie  hands 
of  the  attorney  by  the  pauper,  and  the  oth^r  part  was  paid  by 
Bottomley.  And  the  Court  of  Sessions  being  of  opinion  th^t 
the  sum  of  four  guineas  was  to  be,  considered  as  part  of  the  con- 
sideration {a)  under  the  fict  of  parliament,  and  th^t  C.  Bottomr  ' 
iejf  by  such  purchase  gained  a  beitlement  in  Rishifforth,  dis- 
charged the  ordflr. 

Law  and  S.  Heytvood,  in  support  of  the  order  of  sessions^ 
were  stopped  by  the  Court.  * 

Chanibre,  contra,  contended  that  the  sessions  properly  rejected 
the  parol  evidence,  which  was  offered  ^9  cpntradict  the  consi- 
deraiion  mentioned  in  the  deed.  He  said  it  was  a  genepd  rule 
that,  if  a  contract  be  reduced  into  writing,  i  fortiori  if  a  deefi, 
no  parol  evidence  could  be  fidmitted  to  contradict  it.  And  in 
Clai'kson  v.  Hanway  (J>)  it  was  hi^ld  that  the  jgrantee  could  hot 
give  parol  evidence  to  prove  blood  and  kindred  to  have  beeq 
the  consideration  of  the  conveyance,  the  consideration  fpr  which 
was  expressed  in  the  deed  to  be  an  annuity  to  be  {xpid  to  the 
grantor ;  though  the  deed  in  that  case  was  set  gaide  oa  ,the 
ground  of  fraud.     But 

Lord  KENYON,Ch.J.  said — It  was  clear  that  the  party  might 
prove  other  considerations  than  those  expressed  in  fthe  deed.  It 
is  permitted  in  all  cases  of  covenants  to  stand  seised  to  uses.  And 
in  Filmer  v.  Goti  (c),  where  the  considerations  mentioned  in  the 
deed  were  10,000/.  and  natural  lote  and  afftctiont  the  Lords 
Ct)mmissioners  of  the  Great  Seal  directed  an  issue  to  try  whether 
natural  love  and  affection  formed  any  part  of  the  consideration, 
the  estates  being  wordi  near  30,000/.  On  an  appeal  to  the  House 
of  Lords  this  was  confimed ;  and  the  jurj  ou  the  trial  of  the 

(a)  Vid.  Si,  PaufM  WMai  mid  KempioH,  F0L  S58. 
{h)  %  Pr.  Wm.  903.  (c)  7  Bro.  P.  C.  70. 

issue 
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1789.       issue  finding  that  natural  love  and  affection  constituted  no  part 

of  the  consideration,  the  deed  was  afterwards  set  aside  by  ibe 

"^J^-T      Lord  Chancellor. 
The  Inhabi-         AsHHOBST,  J.  of  the  same  opinion. 
ScAMxoNUEN.      BuLLER,  J.  and  Grosb^  J.  absent. 

Order  of  sessions  affirmed. 


^I^'J^*/^;  Petrie  against  Benfield. 

It  appearing  rpiHIS  action  on  the  bribery  act  (a),  for  penalties  to  the  amount 
If^peViTaction     1    of  60,000/.,  was  commenced  in  1781 :  but  the  bill,  which 

CourfpcSuit^    been  taken  off  the  file.     And  Erskine  obtained  a  rule,  on  a 

^  "lied  ft^m  ^^^^^  ^^y^  ^°  *^*^  ^•"^^  ""^'^y  **  "^^"'^  "^^  ^^  supplied  from  an 
TcoVy  taken  attested  copy  taken  by  the  plaintiff  when  it  was  filed;  on  the 
IjMth^plaintiff  ,„thority  of  the  case  of  Petre  v.  Macpherson,  Bart.  (6),  where 

the  same  defect  was  supplied  on  a  similar  ground. 

Bower  now  shewed  cause  against  the  rule ;  urging  the  danger 

of  permitting  a  plamtiff  in  a  penal  action  to  file  a  bill,  at  this 

distance  of  time,  from  a  copy  which  he  himself  had  Ukeu  ; 

and  which  was  not  attested  even  by  the  attorney  who  prepared 

the  original  one.     But 

Lord  Ken  YON,  Ch.  J.  said— It  was  highly  expedient  that  this 

application  should  be  granted,  otherwise  the  most  dangerous 

consequences  might  ensue. 

BuLLER  J. — Great  inquiry  was  made,  in  the  case  of  Petrie 

▼.  Macpherion,  respecting  the  loss  of  these  bills  (c),  the  result 

of  which  was  that  there  was  reason  to  suspect  that  they  had  beea 

surreptitiously  taken  off  the  file. 

Per  Curiam,  R«'c  absolute  (d). 

(a)  2  Geo,  «.  c.  «4.  (*)  HU.  «8  G.  3.  B.  R. 

(e)  TliebUl  in  this  case  was  filed  of  the  same  termed  as  that  la  i'^ne  v* 
Huc^htTWiu  (d>  Vid.  £««»▼.  ThmMt  t  Stru.  8«3a 
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1789. 

Tyson  and  another  against  Gurney.  jvoSI'altiu 

THIS  was  an  action  on    a   policy  of  insurance  on  goods  If  goods  be 
from  London  to  Amsierdam,  and  from  thence  to  St.  Eu-  'i'^^i.^S'* 
statia  in  any  neutral  ship.     At  the  trial  before  Lord  Kenyan  at  neutral  $kip^  it 
Guildhall  a  verdict  was  taken  for  the  plaintiffs,  subject  to  the  eharge  ^e 
opinion  of   the  Court  on  the    following   case. — ^The   defend*  oBderwriten, 
»nt  when  he  subscribed  the    policy  knew    the  plaintiffs,    and  wa&neatral 
where  they  respectively  resided.     The  plaintiffs ,  are  natives  of  ^j^tkegaOei, 
Jmerica ;  are  now  subjects  of  the  American  States ;  and  at  ©„.  3.  e,  5. 
the  time  of  effecting  the  policy  were  merchants  and  partners;  Jjj^*^'*" 
but  during  the  American  war  preserved  their  allegiance  to  the  forfeiture  all 
King  of  Great  Britain,  and  werie  subject  to  all  the  disabilities  ^^JJ^otoe?'' 
imposed  on  such  persons  by  the  American  States.     At  the  time  ships  with 
of  effecting  the  policy  the  plaintiff  Tj/son  was  on  his  passage  {^^i^'t^^y 
from  Amsterdam  to  St.  Eustatiay  where  he  afterwards,  and  at  the  port  of  the 
time  of  the  capture  of  the  ship  and  goods  in  question,  resided,  and  not^extend^t? 
was  established  in  business  as  a  merchant,  and,  where  be  con-  the  property 
tinned  to  reside  until  the  capture  of  St.  Eustatia;  and  in  conse-  on  board  any 
qnence  of  such  capture,    and  of  the  general  confusion  which  other  ship  not 
prevailed  in  this  and  the  other  West  India  islands,  he  shortly  af-  of  thoM  poiis : 

terwards  removed  with  all  his  property  to  the  Daniih  island  «>  that  an 

c  o     rvL  r  msnrance  of 

of  o/.  Thomas  m  the  West  Indies,  where  he  continued  to  carry  on  the  property  of 

business  in  the  same  manner  as  in  St.  Eustatia  till  the  end  of  ^'JJJJjJXp"* 

the  late  war;  when  be  removed  to   Philadelphia  in  America,  from Anuter- 

where  he  now  resides.     The  other  plaintiff,  Pleasants,  at  the  ^i^t^^uh not 

time  of  effecting  the  policy,   resided  and  now  resides  at  Phi^  prohibited  by 

ladelphia  or  elsewhere  in  America  ;  but  during  the  late, war  he  »  *hip  or  cargo, 

was  prosecuted,  and  banished  from  Philadelphia^  by  the  American  inured,  be 

States,  for  his  strict  adherence  to  the  cause  of  Greaf  Britain  ;  ^condemned  as 

and  before  the  time  of  effecting   the  policy,  (the  situation  of  pria,itisnot 

affairs  having  taken  a  turn  in  favour  of  the  American  Slates  and  Se^^sored  to 

rendered  his  banishment  any  longer  unnecessary,)  be  was  per-  ^*Y^  ^^ 

initted  to  return  to  Philadelphia.    The  goods  insured  were  the  peal,  before 

property  of  the  plaintiffs,  and  were  shipped  at  London  on  board  ^e^indlr**" 

the  New  Content  for  Amsterdam,  where  on  the  ship's  arrival  they  writers. 

were  unloaded  and  re-shipped  on  board  the  Carolina  AlettOj  P^-*^'^^*-! 

bound  to  St.  Eustatia,  consigned  to  the  plaiintiffs.  That  ship  a 

die  time  of  sailing  was  a  neutral  ship,  but  during  her  voyage 

hostilities 


178  CASES  IN  MICHAELMAS  TERM 

1789.  hostilities  commeDced  between  Great  Britain  aod  Holland,  and 
^*-~  she  was  captured  by  an  Englidi  ship  of  war,  and  carried  into 
i^allur?  '^'*  ^il^*^»  The  ship  and  cargo  were  condemned  on  the  ^4th 
GuRNBT.  of  February  1781  by  the  Vice  Admiralty  Court  of  St.  Kitt\ 
as  lawful  prize.  No  claim  was  made  by  the  plaintiffs  in  the 
Vice  Admiralty  Court  for  the  goods  insured,  though  claims 
were  made  in  that  Court  by  British  subjects,  resident  in  St. 
Kitl^w  tot  different  parts  of  the  cargo;  and  on  the  1 8th  day  of 
jlpril  1781  on  a  further  hearing  the  goods  so  claimed  were  ad- 
judged not  liable  to  confiscatioOi  and  were  delivered  to  the 
claimaifts.  When  the  defendant  was  applied  to  by  the  plain- 
tiff's agenty  on  account  of  the  loss,  the  defendant  desired  that  be 
would  wait  the  event  of  a  cause  then  depending.  The  case 
then  stated  a  proclamation  by  the  King  in  council  in  December 
1780,  authorising  the  Lords  of  the  Admiralty  to  grant  letters  of 
marque  and  reprisal  to  seize  all  ships  and  goods  belonging  to 
the  States  General  of  the  United  Provinces,  or  their  subjects, 
or  to  any  others,  ilihabiting  within  any  of  the  countries,  territo- 
ries, and  dominions  of  the  States  General,  and  to  condemn  the 
same. 

Park  for  the  plaintiffs.  At  the  trial  three  points  were  made 
on  the  part  of  the  defendant.  1st,  That  though  the  ship  were 
neutral  when  she  sailed,  yet  she  ceased  to  be  such  after  her  de- 
parture,  and  during  the  voyage :  to  which  the  case  of  Eden  v. 
Parkinson,  Dougl.  705.  gives  a  decisive  answer.  2dly,  That  no 
claim  was  made  by  the  plaintiffs,  or  their  agents,  at  St.  Kitt's, 
and  that  they  did  not  appeal  against  the  sentence  of  condemna- 
tion. If  it  were  necessary,  the  case  affords  an  answer  in  point 
of  fact;  for  it  is  stated  that  one  of  the  plaintiffs  resided. at 
Philadelphia  during  the  whole  oT  the  American  war,  and  con- 
sequently could  not  know  any  thing  of  the  capture;  and  that 
the  other  was  at  St.  Eustatia  at  the  time  of  the  capture  of  the 
ship,  which  happened  when  that  island  was  surrendered  to  the 
English  forces,  and  when  all  intercourse  between  that  and  tlie 
neighbouring  islands  was  cut  off.  But  in  order  to  charge  the  un- 
derwriters it  is  not  necessary  that  any  appeal  or  even  claim 
should  be  made,  if  any  condemnation  has  taken  place.  There 
are  iliany  cases  where  a  party,  against  whom  a  verdict  is  re- 
covered, has  a  renaedy  over  against  a  third  person :  but  it  never 
was  contended  that,  in  order  to  entitle  himself  to  that  remedy,  it 
was  necessary  for  him  to  endeavour  to  get  rid  of  that  verdict 
either  by  a  motion  for  a  new  trial,  or  by  a  writ  of  error.     In 

BerenM 
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Berois  v.  Rucker  (a)  Lord  Mansfield  ruled  lit  Nisi  Priu^  (and        1789. 
that  decision  was  acqoiesced  in)  that  where  a  ship  wa»  wrong-         *— 
fully  condemned,  and  an  appeal  actually  brought,  yet  on  ac-        ^g^itut 
count  of  the  hazard  and  consequent  expence^  the  insured  might    .  Gobhet. 
compromise,  and  charge  the  under- writers.  Still  less  reason  then 
is  there  for  commencing  an  appeal,  where  the  sentence  of  con- 
demnation is  clearly  right.    And  it  appears  from  the  determina- 
tion of  an  appeal  at  the  Cockpit  in  1785  against  a  sentence  of 
condemnation  of  goods  on  board  the  De  Harmome  precisely  is 
the  same  circumstances  with  the  cargo  in  this  case,  that  the  con- 
demnation of  this  cargo  at  St.  Kitfs  was  perfectly  warranted. 
Sdly,  That  this  was  an  illegal  insurance,  because  the  plaintiffs 
were  Jmericans,  and  one  of  them  was  resident  at  Philadelphia  at 
that  time.    But  the  statute  16  Geo,  3.  c.  5.,  which  was  passed  to 
prohibit  all  trade  between  this  country  and  the  American  colo- 
nies, does  not  extend  to  this  case.     For  this  was  an  insurance  of 
goods  from  AmsterdamXo  St.  Eustatia  in  a  Dutch  ship ;  and  it  is 
not  even  stated  in  the  case  that  these  goods  were  intended  to  be 
sent  from  St.  Eustatia  to  any  of  the  American  colonies. 

Baldwin^  for  the  defendant,  abandoned  the  two  first  points, 
but  contended  that  this  was  an  illeg^al  insurance.  That  (his 
was  an  insurance  on  a  trade  prohibited  by  the  ]6  Geo.  3. 
c.  5»  s.  1 .  appears  in  the  case  which  states  that  tlie  plaintiffs 
are  natives  of  Americay  and  reside  there  now.  That  statute  pro- 
hibits all  trade  and  intercourse  between  this  country  and  die 
Colonies;  and  enacts  that  all  ships,  belonging  to  the  inhabitants 
of  the  Colonies,  together  with  their  cargoes,  and  all  other  ships, 
with  their  cargoes,  (without  regard  to  the  owners  of  such  ships,) 
trading  in  any  port  of  the  Colonies,  or  going  to  trade  there,  ^. 
shall  be  forfeited.  Now  this  ca^e  falls  within  the  latter  descrip- 
tion; for  the  goods  insured  were  xhe  property  of  Americans^ 
though  on  board  a  Dutch  ship. 

Lord  Keniton,  C.  J.— The  words  of  the  act  of  parliament  aro 
*'  t\\9XaUshipsoforbelongingtotheinhabUafasofth€said  Colonies 
"  together  with  their  cargoes,  apparel,  and  furniture,  andallother 
"  ships  whatsoever,  tog^her  mth  their  cargoes,  which  shall  be 
"/dwid  trading  inanyport  orplaceofihe  said  Colonies,  or  going 
**  to  trade,  or  coming  from  trading,  in  any  such  port  or  place, 
**  shall  become  forfeited  to  bis  majesty,  as  if  the  same  were  the 
"  ships  of  open  enemies."  Now  the  cargo  in  question  was  nei- 
ther on  board  an  American  ship,  or  any  other,  ship  trading  to 

(a)  1  Bl  Rgp.  513. 

any 
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1789:        any  port  in  the  Colonies;  and  therefore  is  not  within  this  act 

" of  parliament.   The  Legislature  did  not  think  proper  to  declare 

^ahut  ^^^^  ^^^  property  of  Americam  should  be  forfeited^  unless  it  were 
GuRNSY.  found  on  board  an  American  vessel,  or  on  board  some  other  vessel 
trading  to  one  of  their  ports.  And  the  property  of  Americans 
found  in  any  other  part  of  the  world  is  not  forfeited  by  this  act. 
There  is  no  pretence  for  the  construction  put  on  this  statute  by 
the  defendant's  counsel. — The  two  first  points  were  very  pro- 
perly abandoned.  * 
The  three  other  judges  concurring, 

Postea  to  the  plaiotifls. 


N^^slr     The  Kino  against  The  Inhabitants  of  St.  Agnes. 

A  person  en-        ¥*    PAULL  and  J.  Ennor,  being  occupiers  of  rateable  pro- 

and/onii  dueT       *  P^'^y  i°  ^^  parish  of  St,  Agnes,  appealed  to  the  last  Bod* 

(which  are        f^in  sessions  against  a  poor  rate,  because  J.  P.  Andrews,  trustee 

tions  of  thetin  ^^  J*  Enys^  a  minor,  was  omitted  to  be  rated  for  the  fee  farms  of 

rused  by  the     ^/u  arising  out  of  his  premises  in  St.  Agnes ;  and  also  because 
adventurers  m    t.,.    ^        .  ,  ...  f  ^  n    .        •      .  .      i 

the  Uu  mines)  ^*  Donntthome,  was  omitted  to  be  rated  for  tolltm  raised  in  the 

xat^tVoi^^    manor  of  TywarnhaiU  and  Tywarnhaile  Tyas  in  St.  Agnes;  and 
poor  in  respect  to  which  they  are  entitled  ;  when  the  rate  was  quashed,  subject 
[I  East  164     ^^  ^^^  opinion  of  this  Court  on  the  following  case. 
1 M.  ae  s.  6i«.]      J.  P.  Andrews  as  trustee  of  J,  JEnys  is  entitled  to  a  certain 
9y,4f4^  -^  Ar^^s^^-^dish  or  measure  arising  out  of  certain  lands  and  tin  bounds  io  St. 
'Jf  ^{  /y**^^  Vv     Agnts^  called  toll  and  farm  tin ;  which  toll  is  one  1 5thpaf  t  of  alt 
the  tin  gotten  in  the  lands  of  J.  Eni/s  withiu  the  parish  of  S^ 
Agnes;  and  which  said  farm  tin  or  due  is  one  \Q.th  part,  after 
the  said  15  th  part  is  deducted,  for  toll  of  all  such  tin  so  gotten 
within  the  tin  bounds  in  the  parish  ;  and  which  said  dues  or  du- 
ties are  due  and  payable  by  the  laws  and  customs  of  the  Stan- 
naries of  Cornwall,  free  and  clear  of  all  risk  and  deduction  wbat« 
,        soever:  but  they  are  uncertain,  and  vary  every  year;  yet  for 
many  years  last  past  have  produced  a  considerable  sum  annuaUy. 
And  N,  Donnithome  is  entitled  to  a  certain  dish  or  measure  called 
toll  tin  or  dues,  arising  out  of  certain  lands  in  St.  Agnes,  and 
due  and  payable  in  the  manner  before  stated ;  and  whicli  toll 
varies,  and  is  uncertain ;  but  also  produces  a  considerable  sum 
annually. 

Ob 


IN  THE  Thirtieth  Year  of  GEORGE  III.  481 


The  Kino 

lie  Inhabl 
Uniflof 


On  a  former  day  Morris  imived  that  this  case  ini(;ht  be  sent  1789. 
down  to  the  Sessions  in  order  that  Mr.  Andrews  and  Mr.  DonnU 
thome  should  be  made  parties  to  it.  For  though  it  was  held  in 
J?.  V.  Maddem  (a)  that  the  justices  might  quash  a  rate  on  an  The  Inhabi- 
objection  to  it  similar  to  the  present,  without  giving  notice  of  st  Aokes.. 
appeal  to  (he  par(y  whose  name  is  omitted,  yet  in  this  instance 
the  parties  below  had  colluded  together,  and  had  consented' that 
the  rate  should.be  quashed,  subject  to  the  opinion  of  this  Court  * 

whether  Andrews  and  Donnithorne  ought  to  be  rated  oh  the 
statement  of  a  case,  on  which  they  had  not  been  heard.     But 

The  Court  refused  to  grant  the  rule,  because  those  two  per« 
sons  would  not  be  concluded   by  this  deiermination,  as  thay 
might  themselves  appeal  against  any  rate  in  which  they  should       / 
be  hereafter  taxed  for  this  property. 

On  this  day  Dampier,  in  support  of  the  orjer  of  Sessions, 
cited  Rowls  v.  Gells  (b),  as  deciding  this  question;  which 

GibbSf  contra,  admitted. 

Morris  again  renewed  his  application  ;  saying  that,  if  he  could 
be  made  a  party  here,  he  should  endeavour  to  shake  the  authority 
of  that  case. 

Lord  Kenyon,  C.  J.  said — He  approved  of  the  cases  of 
Rowls  v.  Gells,  find  R.  v.  Maddem ;  though  these  two  persons 
would  not  be  precluded  from  objecting  to  their  being  charged  in 
any  future  rate  on  any  ground  they  might  think  proper.  But 
they  were  not  parties  to  this  case,,  and  could  not  make  any  ob* 
Jection  to  the  order  of  Sessions. 

JPer  Curiam — Order  of  Sessions,  quashing  the  rate  confirmed. 
(a)  Ante,  \  vol.  695.  {b)  Cowp.  451. 

MiNET  and  aaother  og-ai/if&QiBsoN  and  another.        Not.  84th. 

THIS  was  an  action  on  a  bi|rof  ezdiange;  and  the  first  ifabillof    '<< 
count  in  the  declaration  stated  that  Livesey  and  Co.  on  exchange  be 
the  I8th  February  17B8  made  a  bill  of  exchange,  directed  to  fkvourofa 
the  defendants,  requiring  them  three  months  after  date  to  pay  "J^^  '^^*'* 
721/.  bs.  to  John  White,  or  order;  Livesey  and  Co.  well  know^  circnmstanca 
ing  that  no  such  person  as  J.  White  existed;  on  which  bill  aif  Jj^eU  toThe" 

indorsement  was  made,   purporting  to  be  the  indorsement  of  acceptor  u 
'    "^     "^  •  thediawer, 

and  the  name  of  midi  payee  be  indorsed  on  the  bill,  an  innocent  indorsee  for  a  valuable  consi- 
deratioo  may  recover  on  it  against  the  acceptor,  as  on  a  bill  payable  #a  btarer,    [t  East,  454.] 

Vol.  111.  I  i  J.  White 
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1789-        J.  JVhUe  named  in  the  bill,  reqairing  the  cootenu  to  be  pmid  to 

"j^  Livesey  and  Co.  or  order ;  that  Livesey  and  Co.  (by  one  jlb- 

0gaimt        salom  Ooodrich,  by  procuration  of  Liveiey  and  Co.)  indorsed 

GiBfON.       lo  the  plaintiffs;  and  that  the  defendants  accepted  it,  knowutg 

that  no  suck  person  as «/.  White  existed,  and  that  the  name  of  J» 

White  so  indorsed  was  not  the  hand-writing  of  any  person  by 

that  name. 

The  td  count,  after  stating  the  drawing  of  the  bill,  as  above, 
proceeded  thus ;  Livesey  and  Co.  knowing  that  J.  White  was 
not  a  person  dealing  with,  or  known  to,  Livesey  and  Co.  and 
luing  the  name  of  J.  White  in  the  bill  as  a  nominal  person  only, 
and  intending  not  to  deliver  the  tame  to  him,  or  to  procure  the 
same  to  be  actually  indorsed  by  him ;  upon  which  bill  a  certain 
indorsement  was  made,  requiring  the  payment  to  be  made  to 
Livesey  and  Co.;  and  that  Livesey  and  Co.  indorsed  to  the 
plaintiffs,  without  having  delivered  the  bill  to  J.  White,  and  mth- 
out  any  actual  iadorsement  or  assignment  of  the  bill  by  White. 

The  dd  count  stated  that  the  bill  was  made  payable  to  them- 
selves, Lives^  and  Co.  by  the  name  and  description  of  J.  White. 

The  4th  treated  it  as  a  common  bill  payable  to  J.  White  or 
order,  and  that  J.  White  indorsed  it  to  the  plaintiffs. 

The  dth  as  payable  to  bearer ;  and  that  the  plaintiffs  were  the 
bearers. 

The  6tb  payable  to  J.  White  or  order;  with  an  averment  that, 
when  the  bill  was  made,  there  was  rio  such  person  as  J.  White, 
the  supposed  payee,  but  that  the  name  was  merely  fictitious,  hif 
reason  whereof  the  sum  mentioned  in  the  bill  became  and  was 
payable  to  the  bearer  thereof,  according  to  the  effect  and  mean- 
ing of  the  bill ; — averring  also  that  the  plaintiffs  were  the  bear- 
ers and  proprietors  thereof. 

The  7th  count  stated  that  there  was  a  partnership,  or  house^ 
of  certain  persons  using  trade  as  well  in  the  name  and  firm  of 
Livesey  and  Cp.  as  in  the  name  and  firm  of  J.  White;  chat  the 
last-mentioned  persons  made  a  certain  other  bill,  (the  hand  o( 
one  of  them  on  their  joiut  account,  and  in  their  copartnership 
name  and  firm  of  Livesey  and  Co.  being  thereto  subscribed)  and 
directed  it  to  the  defendants,  requiring  them  three  months  after 
date  to  pay  to  the  said  last^mentioned  copartners,  by  the  name 
of  J.  White  or  order,  7S 1/.  ^s. ;  and  that  the  said  last-mentioned 
copartners  afterwards  by  a  certain  indorsement  in  writing  ap- 
.pomted  the  contents  to  be  paid  to  the  plaintiffs|  and  delivered 
the  bill  ao  indorsed  to  them. 

There 
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There  were  also  othdr  counts  for  money  had  and  received  by         1789- 
the  defendants  to  the  use  of  the  plauitiiFs  :  for  money  paid,  laid         " 
out,  and  expended  by  the  plaintiffs  to  the  use  of  the  defendants ;        ]uc«anat 
and  for  money  lent  and  advanced  by  the  plaintiffs  to  the  defend-       Gibson, 
ants. — ^The  defendants  pleaded  the  general  issue. 

A  special  verdict  was  found  (a),  stating  (in  substance)  that 
lAvesetf  and  Co.  made  a  certain  iustrumept  in  writing,  directed 
to  the  defendants,  requiring  them,  three  months  after  date,  to 
pay  to  John  White  or  order  721/.  5s. ;  that  Livesey  and  Co.  at 
the   time  of  making  it  well  knew  that  no  such  person  as  J. 
White,  in  the  bill  mentioned,  existed ;  that  a  certain  indorse- 
ment in  writing  was  afterwards  made  by  Livesey  and  Co.  pur- 
porting to  be  the  indorsement  of  J.  White,  *nd  requiring  the 
contents  of  the  bill  to  be  paid  to  Livesey  and  Co.,  or  their  order ; 
that  livesey  and  Co.  afterwards  indorsed  (by  A*  Goodrich  by  pro- 
curation of  Livesey  and  Co.^  to  the  plaintiffs  for  a  full  and  valu- 
able consideration,  wheii  the  plaintiffs  became  and  still  are  the 
holders  of  the  bill ;  that  the  defendauts  afterwards  accepted, 
well  knowing  that  no  such  person   as  jT.  White,  in  the  bill 
named,  existed,  and  that  the  name   of  /.  White  so  indorsed  ^ 
thereon  was  not  the  hand- writing  of  any  f>erson  of  that  name. 
That  the  defendants  at  the  time  of  the  making,  and  accepting, 
the  bill   had  not,  nor  had  they  at  any  time  since,  any  money,  \y'\/M^/^f^ 
goods,  or  effects,  whatsoever  of  or  belonging  to  Livesey  and  Co.^/j  j/  f$u^  ^  /'^un 
or  of  the  plaintiffs,  in  their  hands.     And  that  the  defendants /t  ff-tM-  '^•^ic^i 
have  not  paid  the  bill  (although  often  requested).     But  whether /^/.r-^  ^f.i:it\'\: .  .\ 
upon  the  whole  matter  the  defendants  are  liable,  S^c.  the jurorsy /•.,//, .^v      -. 
are  ignorant,  and  pr^y  the  advice  of  the  Court,  ^c.  /^  //(."^///f^  .^^..'-f^i 

This  verdict  was  set  down  in  this  day's  paper  for  argument :   -         /^  .Hc^ci 
but 


-7  - 


S  r-i-  r- 


The  Court,  being^of  opinion  that  this  case  was  decided  by  T^^ 


>^.^r,v./^-^^.:7 


that  of  Fere  v.  Lewi^ante  182,  gave  judgment  for  the  plaintiffs,  '/ffr/r.//^    ^.  ". 
without  hearing  any  argument ;  adding  that  they  understood  that  /i^^f\^i^t/,'^z  *' ' 
the  reason,  why  it  was  agreed  to  be  turned  into  the  shape  of  ^^  'Z}^'//  '^r.  .^'/  ^1 
special  verdict,  was  that  it  might  be  carried  up  to  the  dernier  Jyf^,.r/  i 
resort.  /-.'^v.^'/^f^.. /.^ 

Judgment  for  plaintiffs  (i).  /->' /y.-^f/j"^ . 

(a)  This  question  first  came  before  the  Court  on  a  motion  for  a  new  trnU:^  "^ '  ^^'  ^  *  ^  'f^ 
bat,  as  U  was  of  so  mnch  importance,  bills  to  the  valae  of  near  a  miltion  a 
year  iiaving  passed  tfaroogb  tiue  houtet  onlyt  the  Court  recommended  it  to 
the  parties  to  consent  to  hsTe  a  special  verdict,^  in  order  that  the  record 
night  be  carried  to  the  House  of  Lords ;  and  the  counsel  for  bo^  parties, 
withoot  goiug  to  another  trial,  agreed  upon  sUtmg  this  verdict. 

(6)  This  judgment  was  afterwards  affirm^  in  the  House  of  Lords.    VitL 
1  H.  Bl.  Hep.  C.  Bi  569. 

lis 
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Doe  on  the  Demise  of  Helen  Comberbach  and 
jv©u%4tii.       y  others^,  afi-aww*  Sir  R.  Perryn, 

If  an  estate  be  /^N  the  trial  of  this  eicctment  for  some  premises  in  Chester,  a 
devised  tcr  fi.     if  ,.  ,        :?       i         •  •     .«.        .  .  .  •  • 

the  wife  of  J.     ^^   verdict  Mas  taken  for  the  plamtiff,  subject  to  the  opinion 

for  life,  remain-  of  jhis  Court  on  the  following  case  : 

der  to  trustees         _  >-,,,,.•..     ^         .  -it      •       •    f^ 

to  preserve,  James  Comberbach^  being  seised  in  fee,  by  willy  dated  tbe 

^Ve^hiwl-^  ^^**^  ®^  ^^y  ^7^6,  (after  bequeathing  a  leasehold  estate  to  U. 

of  ^  and  B.     Perrj/Jiy  during  his  term  and  interest  therein,  and  all  his  per- 

forever  xo^   sonal  estate  in  the  manner  therein  mentioned,  (devised  the  prc- 

divided  among  mises  in  question  to  his  niece  Dor*  Comberbach^  wife  of  his 

and"if  borone    "^P^'^w  James  Comberbach^  for  life,  for  her  separate  use,  with 

child,  toMtch    a  power  of  leasing  for  any  term  not  exceeding  seven  years  in 

his  oHier  heirs  Possession,  reserving  the  most  improved  rent;  remainder  to  trus- 

forever;  and     tees  to  preserve  contingent  remainders,  remumder  lo  all  and 

such  iuue,  re-    every  the  children  of  Dor,  Comberbach,  begotten  or  to  be  bc- 

mainder  over;  gotten  on  her  body  by*  his  nephew  James  Comberbach,  and  their 

death  of  tbe       heini  for  ever,  to  be  equally  divided  between  and  among  such 

devisor^. and  children  (if  more  than  one)  share  and  share  alike :  but  if  onlj 

M.  nave  no  ^  ' 

child,  lite  ex-      One  child,  then  to  such  only  child  and  his  or  her  heirs  for  ever; 

theu'chUdren"  a/irf/or  default  of  such  issue  to  James  Comberbach  for  life,  with 

•  is  a  contingent  power  ofleasing  as  before  ;  remainder  lo  trustees  to  preserve  con* 

fe™*whicb  on  ti"g<^"'  remainders,  and  from  and  ajhr  the  decease  of  the  survivor 

the  birth  of  a  of  James  Comberbach  and  Dor.  his  wife,  without  issue  as  afore- 

Tn  thaT  chiidf  *^'^'  ^^  and  among  all  and  evert/  the  children  of  his  nephew  Roger 

sitl^ecttoopen  Comberbach,  and  of  B-  Perrun,  respectively  bezotten  or  to  be 

and  Mm  those  .         ,        ,       .  .i      i     j  .      .•        r    .    • 

who  may  be  begotten  by  ihem  on  the  body  or  bodies  of  thoir  respective  wives, 

born  after-        ^jij  (q  ^,5  fii^^e  Eliz,  Adams,  atut  to  the  heirs  of  such  children  of 
remainders        -E.  Adams  respectively  in  manner  folloicing,  natnely,  one  third  part 
feaTed  b* '^^r  ^^  ^^^^^  thereof  (the  same  to  be  divided  into  three  equal  shares 
estate  becom-    or  parts)  to  ihechildor  children  of  his  nephew  R,  Comberbach,  Jsho 
l^hTi^  the  *'*^'''^  *^  ''"^''X?  ^^  '"*  l'*^  devisors]  decease,  and  if  more  than  one 
words,** for de-  to  be  divided  among  them  equally  share  and  share  alikC)  t^odto 
t«roe  "  nwin      the  heirs  of  such  child  and  children  respectively ;  one  other  third 
•*  for  default  of  part  thereof  10  the  child  and  children  of  his  nephew  B.  Perryn,  and 
[6  East,  S42,    ^''^  should  be  living  at  the  time  of  his  [the  devisor's]  decease,  «o° 
«  9  lb.  7,       to  be  divided  amonff  them  (if  more  than  one)  share  and  share 
'■'   alike,  and  to  the  respective  heirs  of  such  child  and  children  of  id« 
saidf.  Perryn ;  and  the  other  remaining  third  part  to  bis  niece 
Eliz.  AdatnSf  and  the  heirs  of  her  body  lawfully  to  be  be- 
gotten;. 
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gotten;  remainder  to  his  own  right  heirs  for  ever;  with  like        1789. 

.  power  of  leasing  to  R,  Comberbach  and  B.  Perryn  during  ihc 

minority  of  their  children,  and  to  JB/iz.  Adams  respectively,  as        n>ratn$t 
they  should  be  in  actual  possession,  as  was  before  given  to       I'^urvn. 
Dorothy  Comberbach ;  remainder  to  his  own  right  heirs  for  ever,  /',  /i^/f^  >^v„ 
The  will  also  contained  a  devise  of  other  premises  specifically,  j ^  AJ^*^ ^^4 
and  of  all  other  the  real  estate  of  the  devisor  to  his  nephew 
J.Adams  for  life^  remainder  to  trustees  to  pieserve  contingent 
remainders,  remainder  to  all  and  etery  the  children  of  James 
Adams,  equally  to  be  divided  between  them  (if  more  than  one) 
share  and  share  alike,  and  to  their  heirs  respectively;  but  if  only 
one,  then  to  such  only  child,  and  his  or  her  heirs ;  and  for  default 
of  such  issue  to  and  among  all  and  every  the  children  of  his  ne« 
phews  Br.  Comberbach  and  B,  Perryn^  by  their  respective  wives,    . 
and  to  his  iieice  Eliz,  Adams,  and  to  the  heirs  of  12.  Comberbach'^ 
and  B.  Perryn^s  children,  and  his  neice  Eliz,  Adams  respectively, 
in  manner  following :  One  third  part  to  the  child  and  children  of 
J{.  Comberbach,  w  ho  should  be  living  at  the  time  of  his  (the  de- 
visor's) decease,  and  to  the  heirs  of  such  child  and  children  respec- 
lively ;  one  other  third  part  to  the  child  and  children  of  B,  Perryn 
ysho  should  be  living  at  the  time  of  his  [the  devisor's]  decease,  and 
to  the  respective  heirs  of  such  child  and  children  of  jB.  Perryn^ 
and  the  remaining  other  third  part  to  Elizabeth  Adams,  and  the 
MEiKS  OF  HER  BODY  lawfully  to  be  begotten ;  re/Tuzi/ider  to  the 
devisor^s  right  heirs  for  ever;  with  similar  powers  of  leasing  to 
James  Adatns^  when  in  possession,  and  to  jR.  Comberbach  and 
H.  Perryn  during  the  minority  of  their  children  respectively,  and 
lo  Elizabeth  Adams,  when  they  should  respectively  come  into 
possession ;  and  a  devise  of  the  residue  and  remainder  of  his 
estate  real  and  personal  to  R.  Comberbach,  B.  Perryn,  and  £//• 
zabeth  Adams,  share  and  share  alike. 

The  devisor  died  in  September  1737,  leaving  Roger  Comber- 
bach  his  nephew,  and  heir  at  law ;  who  was  also  the  hen  at  law 
of  J.  Comberbach  and  of  the  children  of  James  and  Dorothy 
Comberbach ;  and  under  him  the  lessors  of  the  plaintiff  claim. 
James  Comberbach  and  Dorothy  his  wife  were  married  in  the 
life-time  of  the  devisor,  but  had  not  any  issue  at  the  time  of  his 
death;  though  in  December  1739  they  had  a  daughter  who 
died  in  Ji/ne  1740;  and  in  November  1741  another  daughter, 
who  died  in  October  1761,  without  issue;  and  a  son  in  Ja- 
vuary  1742,  who  died  in  June  1761,  without  issue.  James 
Comberbach  died  in  ]784|  and  Dorothy  in  May  1786.  Elizabeth 

lis  Adams 
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17^9-        Adams  died  soon  after  the  devisor  without  having  been  married, 
"T  and  without  doing  any  act  to  destroy  the  estate-lail  limited  to 

n^otiui        her  by  the  will.    The  defendant  claimed  as  one  of  the  children 
PERHYir.      of  B.  Perryn. 

This  ejectment  was  defended  only  for  an  undivided  third  part 
of  the -estates  devised  by  James  Comberbach  to  Dorothy  Com- 
berbach,  with  the  remainders  over  in  the  will.  And  the  ques- 
tion reserved  for  the  opinion  of  the  Court  was  whether  the 
plaintiff  was  entitled  to  recover  that  third  part. 

Leycester,  for  the  plaintiff,  contended  that  the  children  of 
Dorothy  Comberbach  took  a^ee  under  the  will  in  question.  The 
estate  is  devised  to  Dorothy  tor  life,  and  then  to  h^  children  and 
their  heirs  for  ever :  and  tiiough  **  heirs*'  may  be  restrained  by 
subsequent  words  to  mean  '*  heirs  of  the  body/'  where  auch  is 
the  manifest  intention  of  the  devisor,  yet  in  this  case  there  are 
no  such  words,  neither  can  such  an  intention  be  collected  from 
any  part  of  the  will.     The  words  which  immediately  follow, 
"  and  for  default  of  such  issuer''  cannot  be  considered  to  operate 
in  restraint  of  the  word  "  heirs  ;  *'  for  such  issue''  are  referable 
to  "  children,"  not  to  "  ,hcirs."     There  are  two  descriptions  of 
persons  before  mentioned  ;  namely,  the  children  of  Dorothy^  aod 
the  heirs  of  those  children :  now  the  word  **  issue"  is  more  appli- 
cable to  '*  children"  than  to  "  heirs ;  for  children  are  issue,  but 
heirs  are  not  necessarily  so.    In  Goodright  dem.  Dockir^  v.  Dwh 
ham(ja)  the  words  of  the  devise  were  nearly  similar  to  the  present: 
in  that  case  they  were  ''  in  case  he  dies  without  issue"  here  **  for 
"  default  of  such  issue."    There  the  Court  said  that  the  words 
''  and  in  case  he  dies  without  issue^"  being  tacked  to  the  preceding 
clause,  must  mean  the  same  ihmg'as  **  and  in  case  he  dies  withovt 
^*  children ;"  and  in  another  part  of  the  judgment  the  Court  said 
'^  the  word  heirs  in  the  lin^itation  over  to  the  daughters  "  cer- 
"  tainly  does  not  mean  heirs  of  the  body:  and  we  cannot  give 
**  the  same  words  two  different  senses  in  different  parts  of  the 
''  same  will."    There  is  also  this  farther  difference  between  that 
and  the  preseiit  case,  that  here  the  word  such  is  prefixed  to 
issuef  which  refers  to  what  precedes,  namely,  the  children  of 
Dorothy.    Tlien  as  there  are  no  subsequent  words  to  restrain 
the. operation  of ''  heirs/'  that  word  must  be  taken  in  its  strict 
legal  sense ;  especially  too  as  it  appears  from  the  rest  of  the 
will  that  the  devisor  knew  the  effect  of  legal  terms,  and  used 
technical  words  to  create  a  fee  in  one  part,  and  an  estate-tail  in 

(o)  I>«ttgl.  251. 

another : 
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another:  for  when  he  meant  to  give  a  fee,  he  devised  to  the        1789. 
children  of  B.  Perryn  and  R.  Comberbach,  and  their  heirs,  and        — * 
when  he  intended  only  to  give  an  estate  tail,  he  devised  t  j  £/J-        ^gdmt 
zabeth  Adams  and  the  heirs  of  her  body ;  both  in  the  same  sen-      Pbrrvw. 
tence. 

Then  supposing  it  to  be  a  fee  in  the  children  of  Dorothy  Cqin- 
berbach,  it  was  a  contingent  remainder  in  fee,  and  consequently 
the  subsequent  remainders  were  also  contingent,  hodington  v, 
Kime^  1  Salk.  224.  Then  they  could  not  take  effect  by  way  of 
executory  devises  ;  because  no  estate  can  take  effect  as  such  that 
can  take  effect  as  a  remainder.  2  Saund.  388.  Salk.  £24. 
1  Ld.  Raym.  208.  and  DougL  729 ;  and  these  certainly  might 
have  taken  place  as  contingent  remainders,  because  there  was  a 
preceding  freehold  to  support  them.  This  limitation  then  was 
on  a  contingency  with  a  double  aspect :  and  the  devisor  meant 
that  the  estate  should  go  the  children  of  Dorothy,  if  any,  but 
if  she  had  none,  then  to  James  Comberbach,  and  afterwards  to 
the  children  of  i2.  Comberbach  and  B.  Perryn,  and  to  Elizabeth 
Adams.  If  so,  the  remainder  to  Dorothy*^  children  became 
vested  on  the  birth  of  a  child,  and  the  subsequent  remainders 
were  defeated. 

Hill  J  Serjeant,  for  the  defendant,  contended,  1st,  Thftt 
Dorothy's  children  only  took  an  estate-tail  under  the  will ;  or, 
2dly,  If  they  took  a  fee,  the  limitation  over  to  the  children  of 
B.  Perryniook  effect  on  failure  of  issue  of  Dorothy  at  the  death  of 
the  survivor  of  Dorothy  and  James  Comberbach.  As  to  the  first,  it 
seems  to  have  been  the  clear  intention  of  the  devisor  that  JDoro- 
thy^s  children  should  only  take  an  estate-tail.  And  in  this,  as  in 
all  cases  of  wills,  the  two  questions  are,  what  was  the  de- 
visor's intention,  and  whether  he  has  used  sufficient  words  to 
effectuate  that  intent.  Here  the  devisor  manifestly  mtended 
that  the  word  *'  heirs,"  as  applied  to  the  children  of  Dorothy,  ' 

should  .be  taken  m  its  limited  sense,  as  '*  heirs  of  the  body." 
For  in  the  limitation  to  the  children  of  jR.  Comberbach  and 
B.  Perryn,  and  their  heirs, "  heirs"  must  necessanly  be  restramed 
to  mean  "  heirs  of  the  body."  This  then  being  the  exposition 
which  the  devisor  himself  has  made,  the  same  word  ought  to  re- 
ceive the  same  construction  in  different  parts  of  the  same  will. 
The  limitation  to  the  children  of  jR.  Comberbach  vxA  B.  Perryn 
is  to  them  and  their  heirs,  and  to  Elizabeth  Adams  and  to  the  heirs 
of  such  children  of  Elizabeth  Adams  respectively,  that  is,  as 
to  one  third  part  lo  the  children  of  R,  Comberbach  and  to 

Ii4  the 
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1789.  ^Ae  ^^tr5  of  such  child  and  children ;  as  to  another  third  part, 
to  the  children  of  B.  Pertyn,  and  to  the  heirs  of  such  children  ; 
and  as  to  the  remaining  third  part  to  Elizabeth  Adams  and  the 
heirs  of  her  hddy ;  with  a  remainder  to  his  awn  right  heirs. 
Now  the  remainder  to  his  own  right  heirs  relates  to  the  three 
preceding  devises ;  for  the  devisor  gave  the  same  power  of  ieas'mg 
to  jR.  Comberbach  and  B.  Perryn  during  the  minority  of  their 
children,  and  to  Elizabeth  Adams,  which  he  had  before  given 
to  Dorothy ;  and  if  he  had  intended  to  have  i;iven  them  each  a 
fee  in  thirds*  such  a  power  would  have  been  unnecessary. 
Then,-  after  giving  the  power  of  leasing,  he  again  added  **  re- 
"  mainder  to  my  own  right  heirs/*  But  if  he  had  meant  to  use 
the  word  **  hairs"  in  its  strict  l^gal  sense,  there  would  have  been 
no  remainder  for  his  own  right  heirs,  as  to  two  of  the  three 
parts  before  devised.  Again,  as  these  devisees  were  bis  nephews 
and  nieces  and  their  heirs,  he  could  have  no  heirs  but  such  as 
.  would  have  be^n  also  heirs  to  them,  which  shews  that  he  in- 
tended to  confine  the  word  "  heii»"  to  "  heirs  of  the  body ;'" 
otherwise  the  last  limitation  to  his  own  right  heirs  was  nugatory. 
Nottingham  v.  Jennings,  Salk,  233.  Besides,  iu  this  devise  the 
devisor  has  used  '^  heirs"  and  ''heirs  of  the  body"  as  synoni- 
mous.  The  serjeant  then  relied  on  the  case  of  Ives  v.  Legge{a\ 
/^  .        ^W  the  words  of  the  limitation  were  nearly  similar  to  those 

%y/^^^''/.C   A-   ^^^  used 

/         "   ^ ;' ^     **     '     (a)/l;«v.I^/rtf,inC/la1l.l743,^/S.Mr.Pi(;ftfl•lll^,takc^lbyMr.^ft76r<fftfl1ll. 
Tlie  testator  Robert  Legge,  by  bii  will  in  1715,  devised  to  his  wife  EUiabeik 
and  her  heirs,  all  his  freehold,  leasehold,  and  personal  estate*  chargeable  with 
[Wines  166*    l^Acies  to  his  children,  and  {inter  alia)  with  200/.  to  be  laid  out  on  a  bonse^ 
2B.  &  P.  S95.    which  he  gave  to  his  daughter  Marthana  Legge,  to  hold  to  her  own  use,  doring 
6  East,  339.     Uie  term  of  her  natural  l\fe,  and  after  her  decease  then  the  same  to  go  and  be  en- 
9  lb.  10.  J      joy^^  ^y  ij^  ckUdren  rfhtr  body  begotten,  and  their  heira,  and  in  dtfamU  thereqtto  bis 
son  fVilUam  Legge  his  heirs  and  assigns ;  9fad  soon  after  died.     fVillimn  Legge 
died  in  the  life-time  of  Marthuna,  but  devised  his  interest  to  the  plaintiff;  and 
then  Marthana  died  without  children.    The  question  was  whettier  this  devise 
to  WiUiam  was  good,  which  depended  npon  what  estate  he  took  under  his  fa- 
ther's wilt;   whether  a  vested  remainder,  or  a  remainder  depending  upon  the 
contingency,  or  possibihty  of  A/oj-ZAona's  dying  without  children  >  in  which  last 
case  It  was  insisted  by  the  defendant  not  to  be  devisable  (*). 

Lord  (.'AaacelJor.  This  is  a  vested  remainder  in  lyUliam  Legt^e.  Marthana  tookno 
more  than  an  estate  for  life ;  for  when  an  estate  for  life  is  expressly  given,  no  great- 
er estate  shall  arise  by  implication ;  snlraeqneat  words  of  contingency  enlargiag 
the  estate  only  where  no  express  estate  for  life  is  devised.  Then  as  to  Uie  children  ; 
the  question  is  whether  this  be  a  limitation  to  them  in  fee,  or  in  tail  P  Had  there 
been  no  remamder  limited  over,  they  would  have  taken  a  contingent  remainder  in 
fee :  but  there  l>euig  a  limitation  to  their  uncle,  it  is  impossible  they  should  die 
ivithout  heirs,  daring  his  or  any  of  his  children's  lite.  The  doubt  arises  from  the 
equivocal  words,  in  dtfauH  therettf;  whether  they  relate  to  Mwrthana*B  dying  with- 
out children,  or  to  the  children's  dying  without  heirs.    If  to  the  first,  the  case 

(*)  That  question  seems  now  finally  settled,    Vid,  ante  88. 

will 
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used  iu  the  present  case :  there  they  were  to  M.  Legge  for  life,  1789. 
then  to  her  children  and  their  heirs,  and  in  default  thereof,  &c. ; 
here  they  are  ''  to  Dorothy  for  life,  remainder  to  her  children  and 
'^  Iheir  heirs,  and  in  default  of  such  issue ;"  and  in  that  case  it  was 
holden  that  the  children  of  M,  Legge  only  took  an  estate-tail. 
Bat  this  is  a  stronger  case  than  that  in  favour  of  an  estate-tail; 
because  here  at  the  conclusion  is  added  "  remainder  to  my  own 
^'  right  heirs,'*  which  was  wanting  there.  No  argument  can  be 
drawn  from  the  introduction  of  the  word  '^  such;"  for  the 
devisor  seems  to  have  used  it,  without  any  meaning,  in  this  as 
well  as  in  another  part  of  the  will,  where  he  devised  to  the  heirs 
of  such  children  of  Elizabeth  Adams;  no  children  of  Elizabeth 
Adams  having  been  before  mentioned  by  him. 

2dly,  But  admitting  that  the  children  of  Dorothy  were  to  take 
a  fee,  yet  the  devise  over  was  to  take  effect  on  failure  of  issue  of 
Dorothy  at  the  death  of  the  survivor  of  Dorothy  and  her  husband. 
For  if  it  were  to  be  defeated  by  the  birth  of  a  child  of  Dorothy^ 
the  will  would  be  defeated  in  almost  all  its  parts.  The  child- 
ren of  Dorothy  appear  to  have  heen  the  chief  objects  of  the  de- 
visor's bounty,  and  he  devised  to  them  all  equally,  without  any 
regard  to  primogeniture :  now  if  the  limitation  to  the  children 
became  vested  in  the  life-time  of  their  parents,  aqd  either  of 
those  children  died  young  and  without  issue,  his  share  would  go 
to  the  heir'at  law,  namely,  the  eldest  son,  and  destroy  the  equa* 
lity  intended  to  be  established  by  the  devisor  among  Dora* 
thy\  children.  And  wherever  the  devisor's  intention  is  clear,  the 

win  then  amoimt  to  that  of  Lodingion  v.  Kime,  3  Lev.  431.  1  StUk.  3S4.  and 
JLd,  Raym,  203.  and  make  this  a  fee  with  a  donble  ispect,  or,  as  it  is  called  in 
that  case,  two  concnrreut  contingencies,  of  which  either  is  to  start  according  as 
it  happens,  being  remainders  cotemporary,  and  not  expectant  one  after  another. 
Bnt  then  both  will  be  contingent,  as  well  that  to  the  children  of  MwrthoHa,  as  that 
to  fViUiam  ;  which  is  a  construction  never  made  without  an  absolute  necessity ;  as 
there  was  in  LoddtagiM  v.  Ki$ne,  where  the  words  were,  **  To  £.  Arwin  for  life, 
*^  and  in  case  he  have  any  issue  male,  then  to  such  issue  male  and  his  heirs  for  ever, 
"  and  if  he  die  without  issue  male,  then  over,"  and  which  was  a  very  singular  case, 
Butlicre  is  no  such  necessity ;  I  be  words  in  d^ault  f/i«re^  taking  in  both  the  con* 
tingencies,  as  well  that  of  AIurihana*B  dying  without  children,  as  of  her  childrea 
dying  without  heirs ;  which  brings  it  to  no  more  than  the  common  ordinary  Umita- 
tions  in  settlements,  which  take  in  all  the  contingencies  that  can  happen.  And  as 
the  Court  never  construes  a  limitation  into  an  executory  devise,  where  it  may  take, 
effect  as  a  remainder,  because  the  former  puts  the  inheritance  in  abeyance;  so 
aeither  does  it  construe  a  remainder  to  be  contingent,  where  it  can  be  taken  for 
vested;  because  tlie  latter  tends  to  support  the  estate,  and  tiie  former  to  destroy 
it,  by  putting  it  in  the  power  of  the  particular  tenant  to  dtfeat  the  remainder  by  a 
fine  or  feofiment,  which  would  have  been  tlie  case  here  by  this  forced  construction 
of  the  defendant;  since,  by  taking  this  for  a  contingent  remainder  in  H'iUUan,  it 
would  bav9  been  in  ilfor^Aajia's  power  to  destroy  the  whole  before  tlie  birth  of  a 
ffaUd. 

Court 
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1789.  Court  will  give  effect  to  it,  even  ageiast  the  very  words  of  the  will. 

—  5  Burr,  8703.    There  were  too  concarrent  coDtingevt  remuo- 

^'  ders  in  fee,  depending  on  the  event  of  the  death  of  the  snrvivor 


PcRRiir,  of  Dorothy  and  James;  either  of  which  was  to  start,  as  the  case 
should  happen,  according  to  the  fourth  leaolation  in  Lodingfon 
V.  Kime;  if  Dorothy  hzd  children  at  the  death  of  the  survivor  of 
her  and  her  husband,  they  were  to  take  in  fee;  if  none,  ihe  liniit- 
ation  over  was  to  take  effect.  But  if  the  limitation  to  Dorothy^* 
children  were  to  take  effect  on  their  births,  and  they  afterwards 
died  before  their  parents,  the  remainder  to  such  children 
could  not  t>e  said  to  be  a  concurrent  remainder  with  the  remain- 
der over,  because  it  would  vest  before.  It  has  been  held  in  some 
cases  that  **  dying  without  issue,"  and  '^  in  default  of  issue," 
may  be  construed  to  mean  **  dying  without  issue  at  the  time  of 
"  the  parenu'  death  :''  2  Show,  11.  3  Mod.  2ST.  French  ▼. 
Caddell.  6  Bro.  P.  C.  5.  and  fVellington  v.  Weliington,  4  Burr. 
SI65.  And  it  must  have  been  so  intended  here;  because  as  the 
estate  was  to  be  divided  among  the  children  of  Dorothy^  and  the 
number  of  children  which  she  might  have  being  uncertain  duriog 
ber  life,  the  quantum  of  estate,  which  each  was  to  take,  could 
not  be  ascertained  till  her  death,  and  therefore  could  not  be  said 
to  be  vested  till  that  time.  EIh  v.  O$borne,  I  P.  Wms.  387- 
If  the  limitation  to  Dof;othy's  children  were  to  vest  on  the  birth 
of  a  child,  and  Dorothy  had  a  child  when  the  devisor  died,  die 
vemainders  over  could  not  by  any  possibility  have  taken  effect  at 
all ;  which  was  clearly  contrary  to  the  devisor's  intention.  The 
remainder  therefore  to  Dorothy's  children  was  suspended  duriog 
her  life.  3  Wik.  287.  9M.  Then  as  the  three  children  of 
Dorothy  died  in.  her  life-time,  the  limiution  over  to  the  childrea 
of  B.  Perryn  (under  which  the  defendant  claims)  took  effect  on 
the  death  of  Dorothy ^  who  survived  James  her  husband. 

Ijeycester,  in  reply,  was  stopped  by  the  Court. 

Lord  Kbnyon,  Cb.  J. — after  stating  the  will  and  obj^erv- 
ing  that  the  second  remainder  to  the  right  heirs  of  the  devisor 
had  no  meaning,  proceeded  thus ;  The  grounds  on  which  this 
case  has  been  argued  on  the  part  of  the  defendant,  are  those  on 
which  we  proceed  in  giving  our  judgment,  namiely,  what  is  the 
general  intention  of  the  devisor,  and  whether  he  has  used  words 
sufficient  in  law  to  carry  that  intent  into  execution.  In  doing 
this  we  are  not  to  proceed  on  conjecture,  but  on  the  words  of 
the  will ;  from  the  whole  of  which  we  are  to  endeavour  to  ex- 
(Wi]feg,S50.]  tract  the  fair  meaning.    There  is  no  doubt  but  that  legal  formal 

word* 
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words  may  be  controlled  by  the  context  6{  the  will :  but  we  1789. 
•iighc  not  to  reject  the  legal  meaning  of  those  words,  unless 
we  are  clear  that,  in  so  doingi  we  give  effect  to  the  devisor's  in- 
tention. Two  pointa  have  been  made  for  the  defendant ;  Ist^  PiaaYir. 
that  the  limitation  to  the  children  of  DoTothjf  Comberhach  only 
created  an  eUate-tail;  and,  Sdly,  but  even  if  it  gave  them  a/ee^ 
it  was  not  vest  in  those  children  on  their  respective  births,  but 
to  remain  in  suspense  till  the  death  of  the  survivor  of  James  and 
Dorothy  Comberbach.  And  if  the  defendant  be  right  in  eithet 
of  these  points  he  is  entitled  to  our  judgment. 

In  the  first  place,  .then,  do  these  words  confer  an  estate  tail, 
or  a  fee,  on  Dorothy*s  children?  The  words  are,  **  To  all  and 
''  every  the  children  of  Dorothy,  begotten  or  to  be  begotten  on 
''  her  body  by  Jame$  Comberbach,  and  their  heirs  for  ever;  and 
''  for  default  of*  such  issue,  &c.  then  over/'  Now  words  more 
emphatical  cannot  be  used  to  create  a  fee,  than  **  to  J.  and  his 
**  heirs  for  ever/'  Undoubtedly  those  words  may  be  controlled 
by  subsequent  ones ;  and  were  properly  so  in  the  case  df  Ives  v. 
Legge^  cited  by  the  defendant's  counsel ;  because  there  the  limi-* 
tation  was  to  his  daughter,  and  the  children  of  her  body  begot- 
ten, and  their  heirs,  and  afterwards  to  a  person  who  might  by 
possibility*  have  been  heir  to  those  children.  That  sufficiently 
explained  the  intention  of  the  devisor,  because  there  could 
not  be  a  failure  of  heirs  general  while  the  remainder-man  or 
any  of  descendants  were  living.  But  that  case  differs  from 
the  presertt,  because  there  the  limitation  over  vras  ^  in  default 
^'  thereof,  namely,  heirs;  and  here  ''  in  default  of  issue,**  which  {Wiles  166.] 
is  referable  to  children.  And  we  may  expound  one  part  of  the 
will  by  another :  now  this  devisor  knew  what  words  were  pro- 
per to  convey  an  estate-tail ;  because,  in  creating  the  limita- 
tion to  Elizabeth  Adams,  he  used  a  form  of  technical  espres^ 
sion  peculiar  to  the  creating  of  an  estate-tsil.  And  if  this  ex- 
position wanted  any  further  argument  in  aid  of  it,  it  may  be 
drawn  from  the  clause  giving  the  power  of  leasing.  The  power 
of  leasing  given  by  the  statute  to  tenants  iii  tail  only  Continttes 
during  the  existence  of  the  estate-tail,  and  does  not  bar  the 
remainder-man  or  reversioner.  Now  here  the  devisor  intended 
to  give  a  power  of  leasing  which  should  goveiti  the  whole  estate ; 
and  there  during  the  infancy  of  the  children  of  12.  Cbmber- 
bach  and  of  B.  Perryn  the  power  is  given  to  their  parents, 
and  to  Elizabeth  Adams  herself;  but  no  such  power  is  given 
to  the  children  of  Dorothy ^    because  it  was  not  necessary. 

This 
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1789*  This  shews  (hat  he  intended  to  give  a  larger  estate  to  Dorothy^s 
children  than  to  the  other  two  sets  of  children :  but  1  do  not 
rely  much  on  that  minute  circunifttance.  Then  it  was  said  that 
pBRBiN.  the  children  of  Dorothy  were  the  primary  objects  of  the  de- 
visor's bounty,  and  that  the  other  devisees  should  not  take  till 
there  was  a  failure  of  those  children :  but  the  defendant's  con- 
struction does  not  meet  that  idea ;  for  if  they  took  only  an  estste- 
taily  and  some  of  those  children  had  died  without  issue,  their 
shares  would  have  gone  over  to  the  remainder>man,  that  is, 
would  have  gone  away  from  the  rest  of  the  childreh,  as  there  is 
nothing  in  the  devise  to  create  cross  remainders  between  them. 
Therefore  I  think  it  is  infinitely  too  much  for  us,  in  construing 
this  will,  to  say  (hat  these  words  only  gave  an  estate-tail  to  Do- 
TOthy*$  children  ;  if  we  wete  to  say  so,  we  must  proceed  on  con- 
jecttire  only,  against  the  express  words  of  the  will. 

Then  if  they  took  a  fee,  is  there  any  thing  in  the  will  to  limit 
it  to  such  as  were  living  at  the  time  of  the  death  of  the  sur- 
vivor of  Dorothy  and  James  ?  And  here  I  again  refer  to  the 
language  which  the  devisor  has  used  in  other  parts  of  the  will. 
The  devise  to  the  children  of  Dorothy  is  to  them  and  their  heirs 
for  ever;  but  in  other  parts  of  the  will,  where  he  miended  that 
the  limitations  should  be  confined  to  such  children  as  were  liv" 
ing  at  any  particular  time,  he  used  express  words  to  that  effect. 
The  case  of  Else  v.  Osborn^  which  was  cited  by  the  defendant's 
counsel,  does  not  apply  to  the  present ;  for  that  only  decides 
that,  where  there  is  a  limitation  to  A.  for  life,  and  afterwards 
to  an  uncertain  number  of  persons  who  might  come  in  esse,  that 
remainder  shall  only  be  vested  in  those  who  are  in  existence  at 
the  determination  of  the  particular  estate.  Then  it  was  said 
by  the  defendant,  that  if  the  estate  vested  in  a  child  of  Dorotk^t 
bom  in  the  devisor's  life-time,  the  limitations  over  could  not 
take  efiect  at  all :  but  it  is  found  by  the  case  that  Dorothy  had 
no  child  either  at  the  time  of  making  the  will,  or' of  the  devisor's 
death.  So  that  there  is  nothing  to  distinguish  this  case  from 
that  cited  from  Douglas,  and  tbat  of  Lodington  v.  Kime.  The 
clear  intent  of  the  devisor  was  that  the  children  of  Dorothlf 
if  any,  should  Uke  a  fee ;  and  if  she  had  no  children,  then  that 
the  remainders  over  should  take  effect :  but  Dorothy  had  chil- 
dren, by  which  the  limitations  over  were  defeated.  Therefore 
the  title  is  properly  derived  to  the  lessors  of  the  plaintift  As 
to  what  the  densor  would  have  said,   had  he  looked  to  the 

event 
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«vent  of  Dorothys  children  dying  in  the  life- time  of  their        1789* 
parents,  it  is  unnecessary  to  consider.  _ 

AsHHUKST^  J.— Wherever  a  fee  is  created  by  positive  words  ^ojiMf 
in  a  willy  it  can  only  be  defeated  by  subsequent  words  equally  PaRRVii^ 
plain,  or  by  necessary  implication.  The  operation  of  this  will 
is,  that  the  limitation  to  Dorothy^s  children  was  contingent  till 
they  were  bom ;  but  it  became  vested  on  the  birth  of  the  first 
child,  subject  however  to  be  diminished  in  quantity  as  other 
children  of  Dorothy  should  be  born :  And,  on  the  birth  of 
Dorothy's  first  child,  the  subsequent  limitations  were  defeated. 
Then  the  only  question  is,  whether  there  is  any  thing  in  the 
will  to'  shew  that  the  children  of  Dorothy  must  necessarily  be 
confined  to  children  living  at  the  time  of  the  decease  of  their 
parents :  but  no  words  are  used  in  the  will  from  which  such  an 
inference  must  necessarily  be  drawn ;  and  it  is  clear  by  the  sub- 
sequent  parts  that,  if  such  had  been  the  devisor's  iotentioOj  he 
knew  how  to  express  himself. 

BuLLLR,  J. — In  this  will  the  devisor  has  used  the  words 
heirs,  heirs  of  the  body,  children,  and  issue,  and  having  used  them 
all,  we  are  bound  tu  say  that  he  understood  the  meaning  of  eacb, 
and  we  cannot  substitute  one  for  the  other,  unless  by  unavoid- 
able and  necessary  construction  in  order  to  make  sense  of  the 
will.  But  nu  such  necessity  exists  jn  this  case.  Children  and 
issue,  in  their  natural  sense,  have  the  same  meaning :  but  not 
so  the  word  "  heirs ;"  and  unless  we  are  compelled,  in  order 
to  make  sense,  to  say  that  ''  children"  and  **  heirs"  are  sy- 
nonimous,  we  are  bound  to  say  that  **  heirs"  do  not  mean 
''  children."  It  has  been  argued  from  diflferent  parts  of  the  will 
that  heirs  must  mean  heirs  of  the  body;  because  a  remainder  is 
limited  to  the  devisor's  right  heirs  after  the  limitation  to  the 
children  of  i2.  Comberbach  and  jB.  Perryn,  and  their  heirs,  and 
to  Elizabeth  Adams  and  the  heirs  of  her  body,  and  that  the 
word  heirs  in  the  limitation  to  Dorothy's  children  must  have  the 
same  meaning  as  the  word  ''  heirs"  in  the  limitation  to  the 
other  two  sets  of  children.  But  the  limitation  to  the  children 
of  jR.  Comberbach  and  B.  Perryn^  and  to  Elizabeth  Adams  in 
tail;  is,  to  them  respectively  in  manner  following,  namely,  as  to 
two  thirds  to  the  children  and  their  heirs  generally,  and  as  to 
the  other  third  part  to  Elizabeth  Adams  and  the  heirs  of  her 
body;  and  the  remainder  to  the  devisor's  right  heirs  must  mean 
the  remainder  expectant  on  the  determination  of  the  estate  given 
to  Elizabeth  Adams  in  tail :  and  cannot  refer  to  the  other  two 
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1789*  thirds  which  were  given  in  fee.  The  remaioder  to  the  rigbl 
heirs  of  the  devisor,  which  is  given  a  second  time,  applies  to 
nothing;  it  conveys  no  idea;  nor  can  it  explain  any  other 
Pkmyii.  part  of  the  will.  In  the  case  of  Ives  v.  Legge  the  words,  after 
the  first  liniiution,  were  **  in  default  thereof,"  which  distingaish 
it  from  the  present,  where  the  words  are  '*  for  default  of  suck 
**  issue/'  which  mean  the  same  as  •*  for  default  of  such  children*' 
Then  it  was  contended  that  the  word  **  such''  might  be  re« 
jected :  where  indeed  a  word  is  absurd  and  nonsensical,  and 
cannot  be  read  in  the  sense  in  which  it  is  written,  we  ought  to 
read  it  in  such  a  manner  as  to  make  it  intelligible ;  but  the 
Court  cannot  reject  any  word,  which  has  sense  in  the  place 
where  it  stands.  That  question  was  fully  discussed  in  Demi  d. 
Briddon  v.  Page  (a)  and  another,  where  the  devise  was  to  the 
son  of  T,  Nash  for  life,  remainder  to  his  first  and  other  sons  in 
tail  male,  and  for  default  of  such  issue  to  the  daughters  of 
T.  Nash  (without  words  of  limitation),  and  for  default  of  such 
issue,  remainder  over ;  there  it  was  contended  that  the  word 
such  ought  to  be  reject^,  and  then  the  daughters  would  take 
an  estate-tail :  but  the  answer  given  by  the  Court  was,  that  they 
could  not  say  that  such  had  no  meaning,  for  daughters  were  be- 
fore named,  to  whom  such  was  referable ;  and  it  was  held  that 
the  dauglitera  only  took  an  estate  for  life.  So  here  the  words 
'*  such  issue'^  are  sensible  if  they  mean  children ;  and  therefore 
the  Court  cannot  reject  either  of  them.  Then  it  was  said  by 
the  defendant's  counsel  that  the  limitation  over  might  take 
effect  either  if  Dorothy  had  no  children,  or,  if  she  had,  if  they 
.  died  in  the  life-time  of  (heir  parents.  The  words  ''  dying 
**  without  issue"  have  been  frequently  held  to  mean  **  without 
**  issue  at  the  time  of  the  death  of  the  party*'  in  cases  of  personal 
property,  but  not  in  limitations  of  freehold  estates.  In  Fonnereau 
V.  Fonnereau  (6),  Lord  Mansfield  asked  whether  there  was  any 
such  determination  in  the  case  of  real  property,  and  the  eounbel 
agreeing  that  there  was  none,  the  judgment  of  the  Court  in 
that  case  proceeded  upon  that  ground.  The  reason,  why 
this  has  not  been  decided  in  limitlitions  of  freehold  estates,  is 
that  Courts  of  Law  always  lean  in  favour  of  the  vesting  of 
estates;  and  therefore,  on  such  a  limitation  as  the  present,  they 
have  said  that  the  estate  shall  vest  on  the  bulh  of  a  child, 

(«)  jinU,  ar.  n.    See  also  Hoy  v.  the  Ewrl  ^  Covenfry,  jint€  83, 

and 
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aad  without  waiting  for  the  death  of  the  parents;  which  rule  1789- 
is  not  attended  with  any  inconvenience  to  the  cbildrea,  because 
where  the  estate  is  limited  to  a  number  of  children,  it  shall  vest 
in  the  first,  and  afterwards  open  for  the  benefit  of  those  who  Peaaw, 
shall  be  born  at  a  subsequent  period.  But  if  this  were  held  not 
to  vest  till  the  death  of  the  parents,  this  inconvenience  would 
follow,  that  it  would  not  go  to  grandchildren :  for  if  a  child  were 
born,  who  died  in  the  life- time  of  his  parents,  leaving  issue,  such 
grandchild  could  not  take,  which  could  not  be  supposed  to  be 
the  intention  of  the  devisor.  The  case  of  French  v.  Caddell  went 
on  a  different  ground  ;  that  was  not  an  executory  devise,  but  a 
devise  to  take  effect  in  possession  at  the  devisor's  death ;  for 
though  the  devisor  said  ''  in  default  of  issue  male  and  female  of 
^  his  own  body,"  yet  the  contingency  must  be  known  at  the  time 
of  his  death.  The  case  of  WtUington  v.  Wellington  proceeded 
on  the  same  ground.  But  the  case  of  Keene  dem.  Pinnock  and 
wife  V.  Dickson  (a)  is  nearly  similar  to  the  present :  there  the 
devise  was  to  G.  Pmnock  for  life,  remainder  to  her  first  and  other 
sons  in  tail  general,  and  for  default  of  such  iuue  MALE,  re- 
mainder over ;  and  it  was  contended  at  the  bar  that  the  word 
male  might  be  rejected,  but  the  Court  said  they  could  not  do  it, 
but  held  that  the  remainder  over  was  a  contingent  devise  ouly  on 
the  event  of  there  never  being  a  son,  and  if  there  were  a  son  ever 
born,  though  he  died,  the  remainder  over  was  void.  In  that  case 
a  son  was  bom,  who  died  during  the  life  of  G.  Pinnock;  on 
the  birth  of  whom,  the  estate  vested  in  him,  and  the  limitation 
over  was  void. 

Grosu,  J.  added — ^That  he  perfectly  agreed  with  the  Court 
in  the  reasons  given  for  their  judgipent,  which  it  was  unneces- 
sary for  him  to  repeat. 

Postea  to  the  plaintiff. 
(4i)  M.  24  G.  3.  B.  R. 


Allen  against  Griffiths.  ]?*'^^SSl 


A 


Mv.  t6th. 
Rule  having  been  obtained  for  changing  the  venue  from  An  affidavit  la 
London  to  Caermarthenshire;  Baldain  now  moved  to  ^^JlJJf^^^^ 
discharge  that  rule ;  objecting  to  the  affidavit,  on  which  it  was  to  B.  mmt 
obtained,  because  it  only  stated  that  **  the  cause  of  action  arose  \^,a^  of  actioB 
''  in  Caernutrthernhhe,  and  not  ebewbere  out  of  the  ooimty  of  «»»?  in  ^-  ^^ 

clsewlwre  out  ot  B» 


49S 


CASES  IK  MICHAELMAS  TERM 


1789. 

Allen 
ugainti 

GaiFFlTBS. 


^  Caermarihen ;"  whereas  it  should  have  been,  **  and  noi  in 
"  London  or  elsewhere,  out  of  the  county/'  Ac 

Holrotfdp  contra^  observed  that  this  was  the  same,  in  sub* 
stance;  and  that  no  technical/ form  of  words  was  necessary  to 
be  used  in  the  affidavit.     But, 

Tke  Court  (after  consulting  .with  the  Master)  said/ there  was 
an  established  form,  which  must  |)e  adhered  to  in  these  cases  ; 
and  for  not  complying  with  it  in  the  present  instance,  they 

Discharged  the  former  rule  for  changing  the  venue. 


Nov  26th. 

If  a  Court  of 
gmural  quurier 
gesiimu  next 
w£ieT  an  order 
of  bastardy 
qaash  the 
order,  this 
'  Court  will  not 
intend  that  a 
Coart  of 
general  eeteioHM 
intervened ; 
and  unless  that 
appear,  the 
order  of 
Sessions  will 
\e  confirinad* 


(S  East,  58.] 


The  King  against  the  Guardians  of  the  Poor  of  tlve 
City  of  Chichester. 

AN  order  was  made  by  two  justices  on  the  27  th  of  March 
1789y  adjudging  James  Loter  to  be  the  reputed  father  of 
a  bastard;  against  which  order  Lover  appealed  to  the  general 
quarter  sessions  held  on  the  22d  of  April,  where  it  was  quashed ; 
and  no  case  was  reserved  for  the  opinion  of  this  Court.  But, 
both  the  orders  being  now  returned  by  certiorari^ 

Erskine  moved  to  quash  the  order  of  Sessions,  because  that 
Court  had  no  jurisdiction  to  bear  the  appeal.  The  party  grieved 
should  have  appealed,  under  (he  statute  18  EL  c.  3.,  to  the  next 
general  (a)  sessions ;  and  non  constat  but  that  a  court  of  general 
sessions  intervened  between  the  27th  of  March,  when  the  origi- 
nal order  was  made,  and  the  22d  of  April,  when  the  general 
quarter  sessions  were  held.  And  he  relied  on  /{.  v.  Skan^^ 
Salk.  483.  (6),  where  the  order  of  Sessions  was  quashed  for  this 
very  reason. 

Lord  Ken  YON,  Ch.  J. — (stoppiug  Mingay  on  the  other  side) 
observed  that  the  case  cited  did  not  appear  to  be  one  of  the 
most  authentic  in  Salkeld's  Reports.  But  it  is  a  general  rule 
that  every  intendment  shall  be  made  to  support  an  order  of 
justices  (c);  and  as  it  does  not  appear  that  the  general  quarter 
sessions  held  on  the  22d  of  April  were  not  the  sessions  next  fol- 
lowing  the  27th  of  March,  we  will  not  presume  it  for  the  pur- 
pose of  quashing  the  order  of  Sessions. 

Order  of  Sessions  affirmed. 

(a)  The  18  Eliz.  e.  3.  requires  the  appeal  to  be  made  to  the  next  general  jet- 
sUm$;  the  13  and  14  Cm,  9.  r.  It,  r.  2.,  which  gives  an  appeal  against  an  order 
of  reou>val,  reqaires  it  to  be  aude  to  the  next  garter  cetrioas. 

(6)  Carth.  45^/.  S.  C. 

(c)  Fid.  9  Srr.  998, 9.  Sulifc.  442. 4r  485.  JR.  v.  Grcjf ory,  5ed  nd,  it.  y.  AM- 
c^tjMfl.6voL588. 
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.  The  King  against  J.  Hurdis.     ^  ^  ,  Sl!'''j!l' 

/4^^--^^.^r/j,;.^  ^^'jr'/^j  ^.e.  ..V /^^^^v-//5^^•'•'^^'^• 
l'  TPON  the  appeal  of  James  Hurdit  against  a  poor  rate  at  where  tiie 
^    the  sessions  held  for  the  town  and  port  of  Seaford,  the  thTnlle  **"** 
rale  was  confirmed,  subject  to  the  opinion  of  this  Court  on  the  muter  gnnner 
following  case.--Tbe  appellant  objected  to  the  rate,  becau9e  the  occupier  t^ 
one  Isaac  fVood,  gunner  of  his  Majesty's  fort  and  battery  at  Sea-  ^J^l^^ 
ford^  who  was  a  servant  to  his  Majesty,  and  not  in  his  own  right  which  was  the 
the  occupier  of  the  dwelling  house  thereto  belonging,  and  who  SJ^(?,^J^^^ 
therefore  t>ught  not  to  have  been  charged  in  the  rate,  was  in*  aud  tVoni 
serted  therein,  and  charged  as  the  occupier  of  the  battery-house,  ^emoveabirirt 
fVood  was  taxed  for  the  battery-house  ten  shillings.    At  the  time  pleasure,  this 
of  making  the  rate  he  was  and  still  is  a  head  or  master  guuner,  thiit'the^fact  of 
and  acted  as  such  in  the  fort  or  battery  of  Seaford.    The  fort  and  *»»  ^i»8  the 
battery-house  are  the  property  of  the  Crown.     A  master 'gunner  precluded  any 
is  a  warrant-officer  appointed  and  renioveable  at  pleasure  by  the  ^^l  question, 
master-general  of  the  ordnance;  though  his  office  is  usually  con-  liabihty  to  be 
sidered  as  a  provision  for  life.     IVood^  being  so  employed  m  the  JJ{ff ^r !{J* 
fort,  occupied  the  whole  of  the  house,  except  one  room,  which  is  poor, 
allotted  to  the  under-gunner  by  direction  from  the  ordnance :  }]^^^^^ 
and  the  furniture  of  this  house  belonged  to  JVood,     The  inha.    3  £ait,  mo.]' 
bitants  of  the  town,  port,  or  parish,  paying  to  the  poor-rate    l       /;    yy^^^t^ 
thereof,  have  a  right  tQ  vote  in  the  election  of  miembers  of  ^..'^,  , 

parliament  for  the  town  aud  port ;  and  the  Appellant  ia  an  inha^>    '  ^  ''^'  "^    '"' 
bitant  of  that  description. 

Bear  croft  and  CtiWtW,  in  support  of  the  order  of  Sessions, 
conteuded  that  though  the  pro  petty  of  the  Crown  is  not  rat^-  ^ 

able  while  in  the  hands  of  the  Crown,  yet  it  has  been  frequent- 
ly determined  that,  if  any  private  subject  by  virtue  of  his  office 
occupies  a  -  house  belonging  to  the  Crown,  he  is  liable  to  be 
rated  for  it.  i£ejr  v.  Matthews,  Cald.  1.  and  Lord  Bute  v. 
Orifidhall,  ante  1  vol.  338. 

The  Court  desired  to  hear  the  other  side, 

Erskine  and  Partington,  contra.  The  cases  cited  only  shew 
that,  where  an  officer  of  the  Crown  has  any  beneficial  intercity 
independently  of  the  immediate  execution  of  his  office,  arising 
from  the  occupation  of  any  rateable  species  of  property,  sncb 
person  is  liable  to  be  rated.  Upon  that  principle  Matthews  was 
held  rateable  for  a  lodge  and  two  acres  of  land :  Mrs.  Mostyn, 
the  wardrobe-keeper  at  Hampton  Court,  was  rated /or  a  meadow 

Vol.  III.  K  k  belonging 
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1789.        belonging  to  her  apartment  in  the  palace;  Lord   North  for 
"  Bushy  Park ;  and  Lord  Bute  for  certain  iaclosed  lands  part  of 

agaJNj?^  Richmond  Park,  wbich  he  sowed  with  coro^  and  of  which  he 
HuRDis.  reaped  the  profits.  In  all  those  cases  there  was  a  clear  bene- 
ficial interest  accruing  to  the  occupiersi  which  they  did  not  en- 
joy merely  in  the  due  exercise  of  the  functions  of  their  respective 
oflices.  But  in  the  case  of  Lord  Amherst  ▼.  Lord  Somers  (a), 
where  Lord  Amherst  only  occupied  certain  rented  stables  as 
colonel  of  a  regiment,  the  Court  held  him  not  liable  to  be  rated 
in  respect  of  such  occupation.  Now  that  is  the  cause  here. 
Wood  derives  no  beneficial  interest  fl-om  his  occupation^  indepen- 
d^lly  of  the  necessary  functions  of  his  oflEice ;  it  is  not  optiooal 
in  him  whether  he  will  reside  there  or  not;  he  is  compelled  to 
be  there.  Therefore  he  is  no  more  than  a  mere  centinel ;  and 
is  in  the  same  situation  as  a  soldier  in  barracks  :  In  Johnton  t. 
Louth  (b\  the  Court  considered  a  gunner  in  the  light  of  a  com- 
mon soldier.  He  has  no  permanent  enjoyment ;  but  is  remove- 
able  from  place  to  place,  at  the  will  of  the  master-general  of 
the  ordnance.  fVood^a  occupation  therefore  of  the  battery-house 
was  no  more  tlum  as  a  servant  of  the  crown,  whose  duty  com- 
pelled him  to  be  there. 

Lord  Kenyon,  C.  J. — I  do  not  feel  that  my  opinion  upon 
this  subject  militates  against  any  decided  case  ;  but  I  shall  de- 
termine upon  the  ground  of  positive  law,  as  it  is  laid  down  in 
the  44  Eliz.  which  subjects  every  occupier  of  lands,  houses,  IfC* 
to  be  rated  to  the  relief  of  the  poor.  Now  it  is  expressly 
staled  in  the  case  that  Wood  was  the  occupier  of  the  batter]/' 
house:  and  though  it  might  perhaps  have  been  contended  below 
that  he  was  not  the  occupier,  in  the  legal  sense  of  the  word,  yet 
the  finding  of  the  sessions  precludes  that  question  here.  It 
is  not  however  a  general  position  that  a  servant  of  the*  Crowo 
occupying  a  house  in  respect  of  his  ufHce  is  not  rateable  for  it; 
for  I  was  always  rated  for  the  house  which  I  had  as  Mas^'^ 
of  the  Rolls :  And  so  are  the  auditprs  and  tellers  of  the  ex- 
chequer. Soldiers  indeed  cannot  be  said  to  be  the  occupier*  o\ 
their  barracks,  in  the  legal  signification  of  the  word ;  they  are  no 
more  than  mere  servants.  And  in  the  case  of  Lord  Amherst  "f- 
Lord  Somers  it  appeared  that  tlie  former  was  not  the  occupies 
of  the  premises  rated. 

AsHUURST,  J— Wherever  persons  are  stated  by  the  Scsik** 
to  be  the  occupiers  of  crown-lands  or  houaes,  they  must  be  rated; 

(•)i*irf«^  vol  S7«,  (h)Str,7. 

*     tbougo 
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Ihough  such  property  would  not  be  rateable  in  the  bands  of        1789* 
the  king  hinveif.     In  the  same  manner,  though  hospitalsi  or        — — 
lands  held  for  their  immediate  support,  are  not  rateable,  yet        aroM^ 
if  any  ofQcer  of  such  establishments  hold  part  of  the  hospital*       Hubdis. 
lands  for  hia  own  convenience,  then  he  becomes  rateable :    As 
in  the  case  of  Eyre  v.  Smallpace  (a),  where  the  plaintiff,  who 
was  controller  of  Chelsea^college,  and  resided  in  the  controller's 
apartments,  was  held  to  be  rateable  as  the  occupier.    Now  Wood 
was  the  occupier  in  this  case ;  and  though  he  had  not  a  life-in- 
terest, yet  it  is  well  known  that  such  persons  are  nefer  dismissed 
unless  for  misbehaviour ;  and  even  if  he  were  to  be  considered 
as  a  mete  tenant  at  will|  that  will  not  vary  the  case* 
The  other  Judges  concurrmg, 

Orders  confirmed  (6). 

(•)  «  fliwT.  1059. 

(6)  rid.  R.  V.  tbe  Inhabitaats  of  FoIfceifoM,  post.  505. ;  12.  v.  the  Inhabitaati 
•f  St.  Mary  the  Less^  Durham,  poMt.  4  vol.  477. ;  R.  v.  Field,  poit.  5  vol.  587.  i 
and  R.  v.  the  InhabitanU  of  fThUtUburgf  poU.  6  vol.  464, ' 


G.  Barrington  asrainst  The  King,  In  Error.         rhmdrnf, 

THIS  came  before  the  Court  by  a  writ  of  Error  to  reverse  an  oatfaiwer  in 

outlawry  in  felony.     The  only  material  parts  of  the  record  felony  reversed 

of  outlawry  are  the  following :  appwed'bn 

It  was  stated  that  the  writ  of  capias  cum  proclamatione  issued  the  writofpro- 

on  the  10th  of  September  in  the  27th  year,  S^c.^  by  which  the  r^taro  to  it 

sheriff  was  commanded  to  take  the  prisoner,  and  have  his  body  that t.f  person 
,-         ,.,.  o         ..1  f         ./•»  mdicted  had  a 

before  the  justices,  c^c.  at  the  general  sessions  of  the  peace  next  day  in  coort 

after  the  first  of  February  next  ensuing ;  and,  if  the  sheriff  could  ^^  '^'* 
not  find  him  in  his  bailiwick,  then  to  cause.public  proclamation, 
i^c.  that  he  should  be  before  the  justices  of  the  peace  aforesaid,  to 
answer,  S^c. ;  at  which  said  general  sessions  of  the  peace  holdea 
for  the  county  aforesaid,  next  after  the  said  first  day  of  February^ 
to  wit,  at  the  Sessions  House  in  and  for  the  county  of  Middlesex^ 
on  Monday  the  twenty-fifth  day  of  February  in  the  28th  year,  t^c. 
the  sheriff  returned  the  writ  of  capias  cum  proclamatione  thus  in- 
dorsed :  to  wit,  **  I  certify  and  return  that  the  within  named 
^*  G.  Barrington  is  not  found  in  my  bailiwick :  and  that  by 
''  virtue  of  this  writ  to  me  directed  at  my  county  court  holden  at 
*'  the  house  known  by  the  name  of  tbe  Sheriff's  Office  in  TookU 
*'  Court,  Cursitor  Street,  in  and  for  the  county  of  Middlesex,  within 
^^  mentioned^  the  1st  of  November  in  the  28th  year,  t^c.  1  caused 
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1789.        ''  the  first  proclamation/'  ^c;   and  it  appeared  by  the  sbetitt^ 

^  return  to  the  exigi  facias  that  the  prisoner  was  a  fifth  time  de- 

BiViGTON      fnanded  on  the  twenty  first  day  of  February  in  the  ^Sih  year,  i^c. 

.JJ*^***        and  did  not  appear;   therefore  by  the  judgment,  ifc»  he  was 

in  Error/      outlawed. 

It  was  assigned  for  error,  that  the  writ  of  capias  cumprocla- 
mat  tone  alleged  to  be  issued  does  not  require  the  said  G.  Bofring' 
ton  to  render  himself  to  the  sheriff  of  Middle^x,  so  that  the  said 
sheriff  might  have  his  body  before  ihe justices  therein  named  at  the 
return  of  the  said  writ,  as  by  law  it  ought  to  have  been  done; 
but  on  the  contrary  thereof  reftiires  the  said  G.  Barringion 
to  be  before  the  justices  at  the  return  of  the  said  writ,  which 
is  contrary  to  the  law  of  the'vland.    That  the  said  writ  of 
proclamation  does  not  appear  to  be  issued  or  executed  as  tbe 
statute  in  that  case  made  and  provided  requires.     That  it  is  not 
alleged  that  the  said  G.  Barrington  was  exacted  or  demanded  at 
the  Sheriff's  County  Court  of  Middlesex,  holden  at  the  house 
known  by  the  name  of  the  Sheriff's  Office  in  TooVs  Court, 
Cursitor  Street,  and  in  and  for  the  county  of  Middlesex,  as  by  law 
it  ought  to  have  been.     And  that  the  said  G.  Barrington  n 
alleged   to   be  a  fifth  time  demanded  and  outlawed   on  the 
^Ist  day  of  February  in  the  28th  year,  Sfc,  whea  it  appears  hj 
the  said  writ  of  capias  cum  proclamations  and  the  said  proclama- 
tion returned  thereon,  that  he  the  said  G.  Barrington  had  a  day 
given  to  be  before  the  justices  therein  named  until  the  general 
session  of  the  the  peace  next  after  the  Ist  day  of  February  in  clie 
28lh  year,  ^c.  being  the  25th  day  of  that  month.     Other  errors 
were  assigned :  but  they  were  not  discussed  either  at  the  bar  or 
on  the  bench.  *  , 

IVoodf  for  the  prisoner,  objected,  1st,  that  it  was  not  slated  m 
the  sheriff^s  return  to  the  capias  cum  proclamatione  that  the  pri- 
soner was  eitacted  at  the  County  Court  of  Middlesex;  iti^  o^')' 
"  in  my  County  Court,**  without  adding  the  name  of  the  county : 
and  that  the  County  Court  was  not  stated  to  have  been  boiden 
in  Took*s  Court,  Cursitor  StreH,  and  in  and  for  the  county  of 
Middlesex,  but  only  *'  in  and  for  the  county  of  MiddUsei* 
This  objection  prevailed  in  R.  v,  Wilkes  (a),  because- it  had  been 
allowed  in  a  variety  of  instances ;  though  Lord  Mansfield^  lo 
giving  judgment,  observed  that  originally  there  was  no  coloor 
for  requiring  this  technical  form  of  words,  and  that  there  was 
no  foundation  either  in  reason  or  common  sense  for  such  *o 
objection.    i2dly.  That  the  capias  cum  proclamatione,  conun*"® 

(a)  4  Burr.  2563.  i^ 


G.  Bar- 

RINGTON. 
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the  prisoner  to  appear  before  the  justices  at  the  retarn  of  tLe  writ,        ]  789. 
whereas  it  should  have  commanded  him  to  render  himself  to  the 
sheriff  on  or  before  the  day  when  he  was  exacted,  so  that  the 
sherif  might  have  his  body  before  the  justices  on  the  return.     So       againai 
that  this  absurdity  appears  on  the  record,  that  the  prisoner  had  a       in^rron' 
day  in  court  given  to  him  by  the  capias  cum  proclamatione,  ss. 
the  25th  of  February,  and  yet  he  was  outlawed  for  not  appear- 
ing on  the  2\8t  of  February. 

The  Ccurtf  thinking  this  a  weighty  objection,  stopped  the 
prisoser's  counsel,  and  desired 

Le  Alesurier,  for  the  prosecutor,  to  confine  himself  to  (his 
objection.  lie  observed  that  it  was  material  to  consider  all  the 
acts  of  parliament  on  the  subject ;  since  as  they  were  made  in 
pari  materia,  they  might  tend  to  elucidate  each  other,  llie 
first  is  the  stat.  of  8  Hen.  6.  r.  10.  which  directs  a  proclamation 
on  the  issuing  of  the  second  capias  in  cases  where  the  person 
indicted  resides  in  a  Foreign  county,  and  that  the  writ  shall  re- 
quire the  person  indicted  to  appear  before  the  justices,  i^c.  at  the 
return  of  the  writ.  Now  that  is  the  form  used  in  the  present 
case.  Then  came  the  statute  of  6  //.  8.  c.  4.  which  enacts 
that  in  civil  cases  a  writ  of  proclamation  shall  issue  at  the  same' 
time  as  the  writ  of  exigent  where  the  defendant  lives  in  a  Foreign 
cou!ity,  and  that  three  proclamations  shall  be  made,  two  at  the 
shire  Courts,  and  one  at  the  sessions.  Then  the  statute  ^  1  EL 
c.  3.  orders  such  a  w*rit  to  issue  in  all  cases.  This  statute  di- 
rects no  form  to  be  pursued ;  but  the  6  //.  8.  directs  it  to  be 
that  the  defendant  render  himself  to  the  sheriff,  so  that  the 
sheriff  may  have  his  body  before  the  justices  at  the  return  of 
the  writ.  But  as  the  defendant  had  equally  a  day  at  the  return 
of  the  writ  as  in  the  present  instance,  the  same  absurdity  must 
have  existed  then  as  is  now  supposisd  on  the'  present  record. 
However  the  Court  will  not  conclude  that  the  Legislature  en- 
acted absurd  provisions ;  and  there  is  a  ground  on  which  both 
the  proclamations  may  well  stand ;  for  as  no  outlawry  is  of  any 
farce,  nor  works  any  forfeiture,  until  it  is  returned,  it  seemed  to 
be  in  the  contemplation  of  the  Legislature,  that  the  prisoner 
might  save  that  forfeiture  by  coming  in  at  any  time  before  the 
return.  And  the  statute  4  ^  5  /f  .  ^  M.  c.  2«.  which  only 
extends  the  3 1  EL  c.  4.  to  criminal  cases,  does  not  afford  any 
argument  either  way. 

Lord  KcN  YON,  Ch.  J. — Some  of  the  objections,  stated  in  the 

assignment  of  errors,  appear  to  me  extremely  nice  and  subtle; 
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1789«        aod  I  am  very  glad,  from  the  clearness  of  one,  to  be  relieved 
—— ^         from  ihe  necessity  of  giving  any  opinion  on  the  others.     The 
RI1VGTON       proceedings  in  this  case  impute  to  the  prisoner  that  he  has  been 
<V«wl        guilty  of  disobedience  of  the  law  :  they  require  that  he  should 
In  £rror.'      render  himself  to  the  justices  at  the  general  sessions  of  the  peace 
next  after  the  Ist  of  February  then  next  ensuing,  and  that  time 
is  ascertained  by  another  part  of  the  record  to  be  on  the  25th  of 
February;  but  before  that  day  arrived,  namely,  on  the  21st  of 
February^  the  sentence  of  outlawry  is  pronounced  on  him.     It 
is  clear  that  the  disobedience  of  the  law,  for  which  he  was  to  be 
punished,  never  happened ;  for  the  day  was  not  arrived,  on  which 
he  was  required  to  render  himself.  Therefore  on  the  plainest  prin- 
ciples of  common  sense,  without  looking  after  critical  objec- 
tions, I  am  of  opinion  that  this  outlawry  must  be  reversed  (a). 
Ash  HURST,  J. — of  the  same  opinion. 

BuLLER,  J. — I  am  glad  that  we  are  not  called  upon  to  give 
any  opinion  on  the  first  objection ;  though  I  confess  I  have  a 
strong  opinion  upon  it.  ^1  do  not  know  that  it  has  ever  been 
determined  that  in  any  return  made  by  a  sheriff  any  technical  form 
of  words  is  necessary:  certain  requisites  must  be  observed  :  but  if 
observed  in  substance,  and  the  return  be  not  in  equivocal  terms, 
a  great  deal  of  argument  is  necessary  to  convince  me  that  such  a 
return  is  bad.  But  the  second  objection  is  perfectly  clear.  The 
statute  8  lien,  6.  c.  10.,  which  has  been  referred  to,  has  no  re- 
lation to  this  ca:»e  :  that  act  only  applies  to  indictments  in  one 
county  against  offenders  residing  in  another,  and  only  to  cases 
where  it  appears  on  the  face  of  the  indictment  that  he  does  reside 
out  of  the  county.  There  the  Legislature  have  required  that  a 
proclamation  shall  issue  with  a  second  capias,  and  go  into  the 
county  where  die  person  indicted  lives :  and,  it  is  true,  in  such 
a  case  the  writ  must  require  the  personr  indicted  to  appear  be- 
fore the  justices  at  the  return  of  the  writ :  but  that  return  is  be* 
fore  the  time  of  the  outlawry ;  for  there  must  be  a  pluries  capias 
before  the  outlawry  can  issue ;  all  those  are  preparatory  steps  to 
the  outlawry,  and  the  prisoner's  appearance  is  required  in  order 
to  prevent  the  outlawry.  But  this  is  a  very  different  case ;  for 
here  the  wiit  is  returnable  after  the  outlawry  is  complete.  In 
looking  into  the  precedents  on  this  subject  there  is  one  of  TTie 
King  V.  Crunstoun  for  the  murder  of  Mr.  Blandj/(b)  which  de- 
serves attention,  because  some  of  the  most  eminent  gentlemen 

(a)  nt  ontlawry  against  Richard  Engknd\ou  an  indictmeat  for  warda  wu 
reversed  for  the  Mine  resiaon  in,  HU,  96  G.  3.  B.  R. 
{b)Vi4. 10  Si.  Tr.l. 

of 
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of  the  profession  were  employed  in  it ;  and  therefore  it  is  natural        1789- 
to  suppose  that  great  care  was  taken  in  settling  that  outlawry  ;        ^TT" 
and  in  that  I  observe  that  the  writ  of  capias  cum  proclamatiane      '    ton 
required  "Cranstouh  to  render  himself  to  the  sheriff,  so  that  the     ,j,^^"^']|'*g 
sherif  might  have  hU  body  before  the  justices  at  the  ret\fm,  S^c.      in  Error.' 
The  form  of  outlawry  in  civil  cases  is  also  material  to  be  con- 
sidered.   The  Stat.  .31  EL  c.  3.  settles  the  form  in  cmV  pro- 
ceedings;   and  the  4  ^  5  fV.  is  M   c.  22.  5.4*  extends  the 
provisions  of  the  former  act  to  criminal  cases  before  judgment. 
For  there  is  a  difference  in  that  respect  whether  the  outlawry  be 
i^er  o^  before  judgment ;   for,  if  after  judgment,  no  procla- 
mation is  necessary.    And  unless  that  distinction  be  attended  to 
in  Wilkes^a  case,  that  case,  as  reported  in  Burrow,  may  mislead  ; 
for  the  arguments  are  not  slated.     lu  fact  that  was  an  outlawry 
after  convicti6n,  and  therefore  it  did  not  come  within  the  statute 
of  W.  4r  Mn      But  that  statute  extends  the  provisions  of  the 
31  EL  c.  3.  to  criminal  cases  before  judgment ;  and  therefore 
that,  which  has  prevailed  in  civil  cases,  i^  a  fair  rule  in  this  case. 
Now  in  civil  cases  the  writ  of  Capias  cum  praclamatione  nvAr 
versally  requires  the  person  indicted  to  render  himself  to  the  she* 
riff,  so  that  the  sheriff  may  have  his  body  before  the  justices  at  the 
return,  S^c.    Therefore  it  seems  to  me  that  this  is  a  decisive  ob- 
jection, that  the  outlawry  must  be  reversed. 

Grose,  J. — I  am  glad  not  to  be  obliged  to  give  any  opinion 
on  the  first  objection ;  for  the  second  appears  to  be  decisive.  It 
seems  absurd  to  pronounce  a  judgment  of  outlawry  against  a 
person  on  the  21st  of  February  for  not  appearing  on  the  25th 
of  the  same  month. 

AsHHURST,  J. — ^Then  pronounced  the  judgment  of  the  Court, 
that  the  outlawry  should  be  reversed ;  that  the  prisoner  should 
be  restored  to  his  former  rights ;  and  that  he  should  be  remanded. 
And  the  Court  awarded  a  Procedendo  to  carry  back  the  record 
the  Court  from  whence  it  ci^me* 

Outlawry  reversed  (a). 

(•)  Vid,  R.  y«BideJ7,  pott.  4  vol.  5fl. ;  and  R.  v.  5«  Penny,  pott.  6  vok  573. 
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1789. 


Tkundatf,        rrn  p 


h'ov.  S6th, 


le  King  agahfst  the  Justices  of  Herefordshibe. 

Ifan  order  of       A     JJuie  has  been  obtained  on  tbe  defendants  to  ahew  cause 
executed  three  "^^  ^hv  8  mandamus  should  not  issue,  commanding  them  to 

days  before       receive  an  appeal  avainst  an  order  of  removal.     The  order  was 

the  sessiom  in  ',  ^ 

a paritih twenty  made  oD  Friday  the  IBth  of  April;  on  the  IQth  the   pauper 

"ilce whSJe****  was  removed;   and  on  the  Tuesday  following,   the  sed,    the 

theseastonaare  Easter  sessions  were  held  at  Hereford,  ^0  miles  distant  from  the 

thppp^  no^       parish  to  which  the  party  was  removed  ;  at  which  sessions  it  is  the 

appeal  to  thone  practice  not  to  receive  any  appeal  after  the  Tuesday  morning.  The 

ju^icwaTcnot  P*"*^  "^^  having  appealed  at  those  Easter  sessions^  the  justices  at 

bound  to  the  Midsummer  sessions  refused  to  receive  theappeal,  because  not 

p2S*at  the*'^'    made  at  the  next  quarter-sessions,  according  to  the    18  ^  14 

neit  sesaiona.     Car.  ^.  c.  12. 5. 2.  The  foundation  of  this  application  was  that,  as 

[7  T.  R.  wo.J  ||j*g  officers  of  the  parish,  to  which  the  pauper  was  removed,  had 

not  sufficient  time  to  convene  a  meeting  of  the  inhabitants,  in 

order  to  take  their  opinion  upon  the  subject  whether  there  were 

any  ground!^  for  the  appeal,  the  Mi(&tti7i?ner  sessions  were  the 

next  possible  sessions. 

Caldecott  now  shewed  cause  against  the  rule. 
Bozperj  in  support  of  it. 

Lord  Kenyon,  C.  J. — ^The  words  of  the  act  of  parliament 
are  very  strong;  and  they  require  the  appeal  to  be  marie  at  the 
'  sessions  next  after  the  grievance.     Where  indeed  an  order  of  re- 

moval has  been  made  some  time  before,  and  only  executed  a  very 
short  time  before,  the  sessions,  so  that  there  was  no  posaibilty  of 
appealing  to  (hose  sessions,  this  Court  has  interfered  by  granting 
a  mandamus  io  compel  the  justices  at  the  following  sessions  to  re- 
ceive the  appeal;  because  the  words  "  next  sessions"  mean  ''the 
**  next  possibie  sessions(a)."  But  this  is  a  very  different  case ;  for 
there  were  two  intervening  days  after  the  execution  of  the  order, 
and  before  the  Easter  sessions;  and  if  there  was  not  sufficient 
time  before  those  sessions  to  give  reasonable  notice  of  appeal,  the 
appeal  might  have  been  then  entered  and  adjourned,  according 
to  tiie  btat.  9  Geo-  c.  7.  s.  8. 

The  three  other  J  udges  concurring. 

Rule  discharged  (b)- 

(«)  R.  V.  Thi  JmHcm  of  Yorkskin,  DMigl.  185. 
H)  Vid.  R.  V.  Juaiic€8  •fDerbyskin^  pwt.  4  vol.  488. 
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The  King  against  The  Inhabitants  of  Folkestone. 

TWO  jastices  removed  by  an  order  James  Kif^,  bn  wife, 
and  their  five  children,  from  that  part  of  the  parish  of 
Folketi(mef  which  lies  within  the  townsliip  of  Folkestone  in  Kent, 
to  that  part  which  lies  without;  which  order  was  on  appeal 
to  the  sessions  quashed,  subject  to  the  opinion  of  this  Court 
on  the  following  case.  On  the  iQth  of  October  1781  the 
pauper  hired  a  bouse  in  the  parish  of  Folkestone  in  Kent,  of 
the  yearly  value  of  51.  5s.  of  Henry  Selden,  in  which  he  re- 
sided for  three  years;  during  which  time  he  paid  the  land-tax 
for  the  house :  but  after  he  had  paid  three  quarterly  rates  in 
17H2,  he  complained  to  his  landlord  that  his  (the  landlord's) 
other  tenants  did  not  pay  the  land-tax  for  their  houses,  and 
therefore  desired  him  to  deduct  it.  The  landlord  refused  to  al- 
low what  the  pauper  had  already  paid,  but  agreed  to  deduct 
it  in  future,  which  he  did.  There  was  not  any  agreement 
made  between  the  pauper  and  his  landlord  which  of  them  ^hould 
pay  the  land-tax.  The  rate  for  the  land-tax  was  in  the  follow- 
ing form : 


nuTBday, 
JVov.  seth. 

Whetber  tbt 
landlord  or 
tenant  be  ra- 
ted to  the  land* 
tai  is  a  ques- 
tion of  lact,  to 
be  found  by 
tbejostioes 
at  sessions : 
and  if  they 
state  it  as  a 
fact,  this  Court 
is  precluded 
Irom  consider- 
ing whether 
they  have 
drawn  a  right 
conclusion, 
though  they 
state  all  the 
other  oircum- 
stances  of  the 
case. 


Sum  Assessed. 

Propietors 
Names. 

Occupiers 
!|jranies. 

s^reiiiises* 

Quarterly 
Payment. 

£to  10  p  , 

Henry  Selden. 

JamesKing, 

House. 

£0    9    6 

The  sessions  were  of  opinion  that  the  landlords  were  theper-r 
sons  intended  to  be  rated  in  the  rate;  and  that  the  names  of  oe- 
cupiers,  inserted  in  the  second  column.  Were  only  meant  to  db- 
tinguish  the  premises,  and  to  direct  the  collectors  to  whom  they 
were  to  apply  for  payment  of  the  rate. 

Mingajfy  in  support  of  the  order  of  sessions,  was  stopped. 

Robinson,  contra,  said  that  this  case  was  determined  by  that 
of  Rex  V.  St.Lawrence^  Winchester  (a),  where  the  facts  were 
precisely  similar  to  those  in  the  present  case,  except  that  here 
the  justices  have  stated,  as  their  opinion,  that  the  landlords 
were  intended  to  be  rated  :  but  that  cannot  vary  the  case ;  for 
they  have  stated  all  the  facts  for  the  opinion  of  this  Court, 
without  meaning  to  preclude  them  by  any  opinion  of  their  own* 

(a)  CM.  379^ 

Lord 
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1789:  Lord  Ken  yon,  C.  J.— Thb  is  the  landlord's  tax.    And  when 

— T-        the  question  first  came  before  the  Court,  it  was  doubted  whe- 
^igfi^gut        ther  a  tenant  who  was  rated  to  and  paid  the  land-tax  should  gain 
The  Inhabi-     a  settlement  by  it :  but  in  X.  v.  Bramley  (a)  it  was  observed  that 
VoLKStTOME.   ''  ^^^^  doubt  had  been  gotten  over.'^   But  in  this  carse  no  ques- 
tion can  arise :  on  the  rate  there  is  one  column  of  the  proprietors, 
and  another  of  the  tenants  ;  but  the  names  of  the  tenants  were 
only  inserted  in  order  to  shew  for  what  property  the  landlords 
were  rated.    And  the  justices  in  this  case  have  stated  (what  I 
think  they  were  bound  to  do)  that  the  landlord  was  rated. 

BuLLER,  J. — In  R.  ▼•  Mitcham  (6),  R.  v.  St.  Lawrence  (c\ 
and  R.  ▼.  Endon  (d),  it  was  held  that,  as  between  the  public  and 
the  tenant,  the  land-tax  is  the  tenant's  tax,  though  as  between  the 
landlord  and  the  tenant  it  is  otherwise;  that,  if  it  be  doubtful 
on  the  rate  itself,  whether  the  landlord  or  the  tenant  be  rated, 
it  must  be  collected  from  other  circumstances ;  that  the  land-tax 
h prim&fade  a  tenant's  tax;  and  that  if  nothing  appear  to  the 
contrary,  the  occupier  must  be  presumed  to  be  the  person  rated. 
This  idea  was  not  adopted  in  these  late  cases  for  the  first  time ; 
for  so  long  ago,  as  in  a  case  in  the  30  Geo.  2.  Foster  J.  said  **  the 
**  occupier  is  the  person  who  is  to  pay."  But  whether  the  land- 
lord or  tenant  to  be  rated  u  a  question  of  fact,  which  should  al- 
ways be  found  by  the  justices :  here  it  is  stated,  and  we  are  pre- 
cluded by  their  opinion  from  entering  into  the  question. 

Order  of  Sessions  affirmed  (e). 

(«)  Bwrr.  5.  C.  75.  (h)  CM.  t76.  DwgU  215.  a.  65.  Sd  ed. 

(tf)  CflM.  379.  (d>  CqU.  374. 

(e)  \id.  a  ▼.  The  Inhabitanti  of  SV.  Afory  iht  Lett  in  DirrJUm,  pHt.  4  f oL 
4ir7i  RT.S.i^}Mf«.5ToL587.}«da¥.TlielBliabitantsoflflU<tie6snf» 
rai<.«tol»4M. 
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Hankey  and  others,  Assignees  of  John  and  Ben-       "; 
JAMIN  Vaughan,  against  Smith  and  others.  jv«J^27<ii. 

N  the  first  trial  of  tfau  action  a  special  case  (a)  was  reserved ;  Where  a  cane 
on  arguing  which   ihe  Court^   suspecting  fraud  on  the  and^romtlie 

part  iDfttifiicient 
sUteofitifl 
necessary  to  send  it  down  to  a  second  trial,  and  nothing  it  said  respecting  tlie  costs,  the  partj 
snoceeding  on  soch  second  trial  is  not  entitled  to  the  costs  of  the  ArsL    t^O  ^^U  416.] 

(•)  HmUcey  and  others,  assignees  of  i/oJU  and  Betyiamm  Vauflumj  against  Mntoal  credit 
AnilAandottieTS.    E.  f9  Gf.  $.  B.  R.  may  be  consti- 

To  this  action  npon  the  case  for  goods  so^l  and  delivered  by  the  bankrupts  ^°^^^  though 
tlie  defendants  pleaided  the  general  issue,  and  gave  notice  of  set-off  applicable  ^^^i  ^^^q  i^^^ 
to  the  bill  of  exchange  hereafter  mentioned.    At  the  trial  at  the  sittings  after  ticularly  to 
Miehiulmat  term  1788,  at  GuUdhail  before  Lord  Kcnyen,  the  jury  gave  a  verdict  trust  each 
for  the  plain tifis,  damages  5201.  l€t. ;  snlyect  to  the  opinion  of  this  Court  on  the  other ;  as  if  a 
following  case :-  cui.?  e^^acdept. 

On  the  S6th  of  July  last  a  commission  of  bankrupt  issued  against  the  Vaughmu,  ^j  ^y  ^,  Z^i 
who  on  the  29th  of  the  same  month  were  declared  bankrupts.  J9kn  VoMghan  com-  into  tlie  bands 
mitted  an  act  of  bankruptcy  on  tlie  22d,  and  Bet^amin  Vuvgkan  on  the  93d  of Ju/y.  of  B.  and  B.^ 
The  plaintiffs  on  the  5lh  of  Avguit  were  duly  chosen  assignees,  &c.  On  the  3d  of  ^y  Roods  of 
July  the  bankrupts,  who  were  sugar-refiners,  sold  the  defendants*  sugar  and  mollas-  wnntnhitn^t 
s^s  to  the  amount  of  45^1.  is*  Sd.';  and  on  the  21st  of  the  same  month  sold  otiier  between  J, 
sugars  to  them  to  the  amount  of  681. 13«.  4d.,  making  together  520/.  169,  for  which  and  B,  thongli 
this  action  was  brought.  One  fVUUam  Broadhurat  on  the  6th  of  J  une  1788  drew  a  -^^  do  not 
bin  of  exchange  on  the  bankrupts  for  600/.  payable  to  his  order  two  months  after  ^^^  that  tha 
date  for  value  delivered  to  him  in  raw  sugar ;  which  bill  was  duly  accepted  by  the  ||^^'  ^ 
bankrupts,  and  indorsed  by  Broadhuni,  and  delivered  by  him  to  T&wgoed  and    [5  x*.  R.  7l« 
Co ;  who  on  the  2d  of  July  last,  and  after  the  bill  was  accepted  jind  indorsed,  dis-        lb.  144. 
counted  it  with  the  defendants,  and  delivered  the  same  to  them.  The  defendants     8  T.  R.  61 9. 
on  the  5th  of  August  last  proved  under  Vwghari^  commission  791. 4s.  as  the  bal-     ^  ^f^^'i  ^  ^  * « 
anca  due  to  them  on  the  bill  of  exchange,  after  deducting  5202, 16«.  On  the  lOth   ^^       *     ^^ 
of  Sepfem^er  1788,  one  of  the  defendants,  Frmuia  Kemble^  was  examined  before/^/^^.  *^  rr^  ''* 
the  commissioners  named  in  the  commission  against  tlie  bankrupts,  when  he  depot- ^  -^  'v  -^   ^'    '/ 
cd,  That  he,  1  ogether  with  Jot,  KemhU^  Smith,  and  TVarfrs,  the  other  defendants,        > 
carried  on  the  trade  and  business  of  grocers ;  that  on  tlie  2d  of  July  la^  H^.  Toirgood   rom  <e^4en«  ^  /^^ 
applied  to  him  to  discount  the  bill  in  question ;  that  he  had  before  that  time  heard  ^  //t^  im  r^^  *^ 
that  Voiif  Aons  house  was  in  difficulties,  but  he  knew  that  B.  VaagAon  was  a  part-  /r-  -S*     nj     ^ 
ner  with  J .  VosgAim,  and  he  thought  him  a  good  man ;  that  W.  T^wgood  said  there  ^        /  / 
liad  been  rumours  of  VaKgiUm/  stopping,  md  thai  as  the  house  qfhim  (this  examU 
mnt  teas  engaged  in  the  sugar  trade  they  could  buy  goods  to  cover  the  bill ;  that  he  said 
he  did  not  care  what  rumours  there  were,  as  he  believed  the  bouse  of  J.  Vaughan 
and  Co.  to  be  perfectly  safe,  and  that  they  only  wanted  time ;  that  at  the  time  he 
took  the  bill  he  meant  to  buy  sugars  to  cover  the  bill;  that  accordingly  some  sugars 
and  mollasses  were  bought  on  the  next  day;  and  that  between  tliat  time  and  the 
^2d  of  Juiy,  sngars  and  molasses  to  the  amount  of  5201.  I6s.  where  bought  by 
ttieir  (this  examinant*s)  house  of  the  bankrupts ;  that  he  had  never  discounted  a 
bill  for  W.  Towgood  before,  and  that  he  knew  that  Totrgood's  father  was  a  banker. 
The  defendant  Joseph  Kemble  was  also  examined  before  the  commissioners,  who 
deposed  that  he  was  the  person  who  bought  the  abovementioned  sugars  of  the 
baDkmptB  and  that  at  the  time  he  bought  the  same  he  did  not  infonn  them  of 
their  house  being  in  possession  of  the  bill ;  that  onereason  qfhia  going  to  the  house 
q^  Vangban  cuid  Co,  to  purehase  the  sugars  and  molasses  was  their  being  in  posses- 
fieiiof  (hebiO;  aadtbat  at  the  time  when  the  bill  wasdiscoooted  for  TMrgeodhe 

did 
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part  of  the  defendants,  sent  the  case  down  to  a  second  trial,  in 
order  tbat  that  question  might  be  investigated,  without  saying 
any  thing  about  the  costs.  On  the  second  trial  the  plaintiffs 
obtained  a  verdict,  the  costs  of  which  t>nly  the  Master  allowed. 

Russel  now  moved  that  the  Master  might  review  his  taxation 
of  costs,  and  be  directed  tQ  include  in  it  the  costs  of  the  first 
trial. 

Holroyd  opposed  this  motion  in  the  first  instance ;  insisting 
that  this  case  fell  within  the  general  rule,  that,  where  nothing 
is  said  abont  the  costs  of  the  first  trial,  and  they  are  not  reserred 
to  abide  the  event  of  the  second  verdict,  the  successful  party  on 
the  second  trial  is  not  entitled  to  the  costs  o(  the  first.  Mason 
V.  Skurray,  Doug.  421.  Schdbred  v.  NuU^  lb.  n.  Tliu  role 
also  obtains  with  respect  to  the  costs  of  pleadings^  where,  if 
both  parties  arc  in  fault,  neither  is  entitled  to  costs;  as  in  the 


did  oot  indorse  the  same,  liut  by  a  memorandum  io  writmg  agreed  to  indoree  it 
Khen  he  should  be  tbereonto  required  ;  tUat  he  accordipi^ly  ludorsed  it  a  few 
days  afterwards  and  after  he  tiad  iieard  tiiat  Viiu»han's  house  had  stopped  pay- 
ment ;  that  the  reason  why  the  bill  was  not  indorsed  was  that  if  V«iigA<oi  and 
Co.  had  stood  their  ground  it  might  be  presented  for  payment  without  the  in- 
dorsement of  Towgoodt  Danrerty  aud  Co.  (the  house  in  which  H''Uliam  Tnw^Md 
if  a  partner),  as  IV.  Tow^ood  did  not  choose  that  their  names  should  appear. 

tiuBMClf  for  the  plaintifis,  contended  that,  abstractedly  from  every  circam- 
Stance  of  (rand,  the  set-off  could  not  be  maintained,  because  there  were  neither 
nntiial  debts  or  mutual  credits  between  the  parties  within  the  5  Geo.  t.  e.  SO. 
Presffs  {*)  case  shews  that  there  was  no  mutual  debt^  because  the  bill  was  not 
due  till  after  the  bankruptcy.  Neither  was  there  any  mutual  credit ;  for  at  the 
tune  of  srlling  the  goods  the  bankrupts  did  not  know  that  this  biU  was  io  the 
bands  of  the  defendants.  They,  m  taking  the  bill,  gave  no  credit  to  the  bank- 
nipts;  they  took  it  merely  to  accommodate  Tow^ood  and  Co.    But 

The  Court  were  clearly  of  opinion  that  there  was  mutual  credits 

];x)rd  KsNYOif,  Ch.  J.  said— The  mutual  credit  was  coiisUtuted  by  taking 
tiie  bill  on  the  one  hand,  and  selling  the  sugars  on  the  other  Though  if  the 
bill  had  come  mto  the  defendants'  hands  ^  P^  /a^<o,  as  after  the  action  (t) 
was  brought,  it  would  have  been  otherwise. 

BuLLER,  J — In  order  to  constitute  mutual  credit,  it  is  not  necessary  tbat 
the  parties  mean  particularly  to  trust  each  other  in  that  transaction.  For  if 
a  bill  of  exchange,  which  is  accepted,  be  sent  out  into  the  world,  credit  iji  given 
to  the  acceptor  by  every  person  who  takes  the  bill :  now  that  constituted  the 
credit  on  one  side  in  this  oise;  then,  on  the  other,  credit  was  given  to  the 
defendants  by  the  bankrupts  for  the  goods. 

The  ca$e  was  also  argued  on  the  ground  of  fraud:  but  the  Court  not  con. 
4dering  the  transaction  to  be  fraudulent  gave  judgment  for  the  defendants. 
But  on  a  subsequent  day  ui  Eagter  tenn  they  observed  that  tJiere  were  cir- 
cumstances to  be  left  to  the  jury,  on  which  they  ought  to  exercise  their  Jodg. 
ment,  whether  or  not  fraud  to  the  defendants;  could  be  imputed  and  for  tiiat 
reaion  they  ordered  it  to  be  sent  down  to  another  trial. 

UoUrojfdf  for  the  defendants. 

(•)  1  Atk.  tSO.  (t)  Vid.  Er«u  v.  iVofier,  miie  186. 

instances 
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msiaoces  of  a  repleader^  and  where  the  judgmeot  is  arrested.         1789* 
Kirk  V.  Newell,  ante  1  vol.267.    And, 

Tke  Court,  ihiiilung  that  thu  case  came  within  the  general 
rule,  where  on  sending  a  cause  down  to  be  re-tried  nothing  is       Smith. 
said  respecting  the  costs  the  party  «ucceeding  on  the  second  trial 
is  nut  entitled  to  the  costs  of  the  first. 

Refused  the  rule  (a). 


<«)  Smith  V.  HtsUe,  post,  6  voL  71.  S.  P.-'^Sed.  vid.  Booth  v.  Athaion^  poti. 
<  vol  144.  cokir€. 


'^.*r /^/^^ /3 .  Brooke  qui  tarn  agiiinst  Millikkn.  fJ^itk. 


Fridtnff 


'-^/^rfli 


ills  was  an  action  on  the  statute  12  Geo,  2.  c.  S6. ;  the  Two  penalties 

-1     first  section  of  which  enacts  that  "  it  shall  not  be  lawful  J^^onUie^Sic 

**  to  import  or  bring  into  this  kingdom  for  sale  any  book,  first  day,  on  the 

^  composed  or  written  and  printed  and  published  in  this  kingdom,  f^r  seUiof^'^^* 

*'  and  reprinted  in  any  other  place  whatsoever  ;  and  if  any  person  books  onginal- 

**  knowing  the  same  to  be  so  repcinted  and  imported,  shall  sell,  /abiisliedlien', 

*^  publish,  or  expose  to  sale,  any  such  book  or  books,  he  shall  andanerWards 

**  forfeit  the  said  book  or  books,  and  the  same  shall  be  forthwith  any  other  couu- 

"  daLm$L»kei\  and  iuch  offender  Jiall  forfeit  5\»  and  double  the  value  JO'»  *n<*  . 
.-     ^  f      1      1  .  .    •       .    II  It    o  I  -I  ft  in^Ported  into 

*'  of  every  book  which  he  shall  so  sell,  ^c.  together  with  costs,     }^^\ftkew:t» 

isc.  At  the  trial  at  the  last  Carlisle  assizes  before  Thomson^  ^utSut* 
Baron,  tbe  plaintiff  proved  two  distinct  acts  of  sale  on  the  same  [7  T.  R.  i5f.] 
day,  the  one  of  several  books  by  tbe  defendant  himself  in  the 
rooming,  the  other  by  his  wife  in  the  afternoon  in  an  open 
shop  at  Carlisle^  and  the  learned  Judge  being  of  opinion  that 
this  constituted  two  different  offences,  for  which  two  penalties 
were  incurred^  a  verdict  was  taken  for  the  plaintiff  on  two  sepa- 
rate counts. 

Chambre,  on  a  former  day  in  this  term,  obtained  a  rule  to 
shew  cause  why  there  should  not  be  a  new  trial,  or  why  the 
verdict  should  not  be  entered  on  one  count  only,  on  the  ground 
that  ouly  one  penalty  could  be  incurred  in  the  same  day ;  and  he 
relied  on  the  cases  of  Marriott  v.  Shaw  {a),  R.  v.  Matthews  (b), 
and  Crepps  v.  Durden  (c);  the  two. former  of  which  were 
on  the  5  An^  c.  14.  s.  4.  for  keeping  or  using  greyhounds  for 
the  destruction  of  game  ;  and  the  latter  on  the  2Q  Car.  2.  c.  7. 
for  exercising  a  trade  on  a  Sunday ;  in  all  of  which  it  was  held 
that  only  one  penalty  could  be  forfeited  in  one  day. 

Law  and  fVopd  now  shewed  cause ;  insisting  that,  on  the  fair 
construction  of  this  statute,  the  offender  w^s  liable  to  one  pe- 
nalty for  each  sale  0/  books,  though  he  repeated  the  same  offence 

(0)  Com,  974.  ib)  10  Mod.\t6*  («)  Coarp.  640. 

several 


510  CASES  fN  MICHAELMAS  TERM 


Brooks 
ofamat 


1789*  leveral  times  in  the  course  of  the  same  day.  This  is  clearljr 
distinguishable  from  the  cases  cited ;  that  in  Cawper  was  only 
one  cotUinued  exercising  of  the  trade  in  one  day^ ;  and  as  the 
MiLLiKKN.  others  were  for  keeping  or  using  dogs  for  the  destruction  of 
game,  the  keeping  or  using  a  dog  for  such  a  purpose  for  a  whole 
day  is  only  a  continuation  of  the  same  act :  in  those  cases  therefore 
frpm  necessity  only  one  penalty  could  be  incurred  in  the  same 
day.  But  the  determinations  would  have  been  different,  bad 
the  offence  been  the  killing  of  game ;  for  then  the  offence  might 
have  been  repeated  in  the  same  day.  The  whole  depends  on 
the  nature  of  the  offence  :  and  as  in  this  case  the  act  of  sale  is 
the  offence,  and  as  the  sale  of  the  set  of  books  in  the  morning 
was  totally  distinct  from,  and  uncouuected  with,  the  sale  in  the 
afternoon,  the  defendant  has  subjected  himself  to  two  separate 
penalties. 

Cockell,  Serjeant,  and  Chambre^  in  support  of  the  rule,  if 
the  act  of  parliament  had  imposed  the  penalty  on  the  sale  of  every 
book  or  for  every  offence^  the  plaintiff  would  have  been  entitled 
to  recover  the  two  penalties :  but  by  the  terms  of  the  statute  the 
penalty  is  inflicted  on  the  offender  for  selling;  and  that  brings 
this  case  within  the  reason  of  those  cited,  particularly  that  of 
Marriott  ▼.  Shaw ;  for  there  it  might  equally  have  been  ad- 
judged that  the  act  of  killing  one  hare  at  one  hour  was  evidence 
of  keeping  or  using,  S^c.  and  that  the  act  of  killing  another  on 
another  part  of  the  same  day  and  at  another  place  was  also  evi- 
dence of  keeping  or  using,  l^c-  and  constituted  a  separate  offence, 
because  unconnected  with  the  first  (for  it  was  stated  that  the 
acts  were  committed  at  different  places):  but  the  Court  de- 
termined that  it  was  only  one  offence,  because  **  all  was  done  the 
*'  same  day.''  The  case  of  Crepps  v.  Durden  was  also  decided  on 
the  same  principle;  for  Lord  Mansfield  there  said  ''  There  can 
''  be  but  one  entire  offence  on  one  and  the  same  day."  If  there 
be  any  distinction  between  this  and  the  cases  cited,  it  is  in  favour 
of  the  present  defendant ;  for  the  act  of  parliament  on  which 
this  action  is  founded,  has  made  a  distinction  between  the  for- 
feiture of  the  5/.,  and  the  double  value  of  the  book :  the  former 
is  only  51,  generally  for  the  ofi^nce;  the  latter  is  double  the 
value  of  every  book  sold.  Therefore  only  one  penalty,  namely  5/.  . 
and  the  value  of  every  book  sold,  can  be  incurred  in  one  day. 
It  might  equally  be  contended  that,  as  the  sale  of  each  book 
forms  a  distinct  and  separate  contract,  the  forfeiture  of  5L  should 
attach  on  each, 

Ctir.  adv.  vuU. 
Lord 
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Lord  Kenyon,  Ch.  J.  on  ihii  day  sud — We  have  considered         1789- 

this  question,  and  are  of  opinion  that  the  two  penalties  may  be       ^'^^ 

Recovered,  because  lAey  irere  two  distinct  acts  of  sale. 

Rule  di8chai|;ed  (a). 

(•)  rid.  A.  ▼.BlMfMeyfMff.  4  ▼01.809. 


Cooper  against  Tiffin.  nw.  ^tk. 

AFTER  this  action  was  brought  and  the  declaration  de-  Iftheplamtiff 
livered,  the  plaintiff  discovered  that  the  defendant  was  an  ^|^«ty  tbe 
infant,  and  entered  a  Noli  prosequi;  on  which  ^*toS©dto* 

Marryat  on  a  former  day  moved  that  tbe  defendant  might  be  ewu  ander  the 
allowed  his  costs  under  the  8  Eliz.  c.  2.  f .  2.,  *'  which  gives  the  •  Ei.  «.«•••  «• 
**  defendant  costs  if,  after  declaration  the  plamtiff  shall  suffer 
'^  the  suit  to  be  discontinued,  or  otherwise  shall  be  nontuit  in  the 
<'  same."  He  said  this  case  came  within  the  reason  of  the 
statute ;  and  that  the  only  case  to  be  found  on  the  subject  was 
in  Hardres  152.,  which  indeed  does  not  appear  to  have  been 
decided.  But  in  practice  costs  in  such  cases  are  always  al- 
lowed. 

Law  now  shewed  cause,  contending  that  this  case  neither 
came  within  the  words  or  the  reason  of  the  act  of  parliament. 
The  words  are  only  discontinuance  and  nofisuit ;  and  there  was 
good  reason  for  not  extending  the  statute  to  a  retraxit  or  a  noH 
prosequi,  because  by  taking  these  steps,  which  are  active,  the 
party  renounces  the  claim  which  he  had  on  the  defendant,  and 
cannot  afterwards  commence  another  action  for  the  same  cause : 
whereas  in  the  cases  of  discontinuing^  or  becoming  nonsuit^ 
which  are  negative,  the  party  is  at  liberty  to  bring  another  ac. 
tion  for  the  same  cause ;  to  {>revent  the  vexation  of  which  this 
statute  was  passed.     But 

The  Court  said  that  the  case  of  a  noli  prosequi  could  not.be 
distinguished  in  reason  from  that  of  a  discontinuance ;  for  that 
in  this  as  well  as  in  that  the  party  might  afterwards  commence 
another  action  for  the  same  cause ;  and  that  the  practice  had 
been  to  give  costs  in  such  cases. 

Rule  absolute. 
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The^tendayi     /^N  granting  a  certiorari  to  remove  into  thU  court  an  indict- 
of  costs  ander     ^^   ment  against  another  person  for  a  misdeoieanor^  the  de« 
tiOuenfr^rd^  ^*°^"*^  entered  into  a  recognizance  in  20/.  for  the  costs,  Jjrt^ 
of  the  5  rr.^     under  the  6  IV.  i^  M.  c.  IK  5.  3.     After  conviction  of  the 
^'^mnsVelaiMe   P^'°9^P^^  ^  demand  was  made  on  the  defendant  for  the  costs ; 
before  an         and  the  question  arose  on  the  words  of  the  third  section  of  that 
caabegranted  *^^»  which  are  "  that  the  prosecutor,  for  the  recovery  of  such 
against  the       '<  costs,  shall  within  ten  daj/s  after  demand  made  of  the  defend- 
topay'tSen/^   ''  *°^'  *°^  refusal  of  payment,  have  ao  attachment  granted  against 
**  the  defendant/'    In  the  present  case  only  eight  days  had 
elapsed  since  the  demand,  which  it  was  argued  was  sufBcient  to 
eotide  the  prosecutor  to  an  attachment,  as  the  act  says  he  shall 
be  entitled  to  it  mthin  ten  days  after  demand.     But 

The  Court  said  that,  though  the  words  of  the  statute  viere 
''  ZDtthin  ten  days,''  they  had  always  been  understood  to  mean 
that  the  ten  days  must  elapse  before  the  attachment  could  he 
granted ;  otherwise,  instead  of  the  indulgence  of  the  teu  days 
supposed  to  be  offered  by  the  Legislature,  the  party  would  be 
liable  to  an  attachment  immediateiy  after  a  demand  and  reftisal. 
And  they 

Refused  the  attachment. 
.  Mingay  for  the  attachment. 
Silvester  contra* 


TUB   END  OF   MICHABLMAS  T£BM, 
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IN 


Hilary  Term, 

In  the  Thirtieth  Year  of  the  Reign  of  George  III. 

The  Kino  agaimt  The  Inhabitants  of  Gamlingay.     ]^f^ 

THIS  was  an  indictment  for  not  repairing  a  highway  :  and  An  indictment 
it  stated  that  "  from  time  whereof,  S^c.  there  was  and  yet  is  IS^^B.  for*' 
''  a  common  and  ancient  king'21  highway  leading  from  the  parish  not  repairing  b 
*'  of  Hatley,  St.  George,  in  the  county  of  Cambridge,  towardsand  j^J^t^,  i, 
*'  vnto  the  parish  of  Gamlingay  in  the  county  aforesaid  for  all  the  exclosiveofa.. 
**  liege  subjects,  S^c.  and  that  a  certain  part  of  the  same  hinges  bad:  and  it  b 
"  common  highway  caWed  Hatley  way,  situate,  lying f  and  being,  "«t  aided  by  a 
**  in  the  said  parish  of  Gamlingay,  containing  in  length,  S^c.  on  allegation,  that 
"  8fc»  was  and  yet  is  in  great  decay,"  4rc.  Afler  verdict  for  the  J/*''*"*?^^' 
prosecutor  at  the  Cfimbr idge  zssizes,  wa^niuatein 

Le  Blanc f  Serjt.  obtained  a  rule  to  shew  case  why  the  judg-  j^j»»">  decay, 
ment  should  not  be  arrested,  because  it  was  not  stated  in  the  in-  [5  £ast,>944.] 
dictment  that  the  road  out  of  repair  was  in  the  parish  of  Gamlin^ 
gay;  on  the  authority  of  a  case  in  2  Ro.  Abr.  title  '^  Indict- 
ment," m.pL  19«  where  an  indictment  for  stopping  a  way  at  D. 
leading /rom  D.  to  S.  was  quashed,  because  it  was  alleged  to  be 
from  D.,  which  excludes  it. 

Partridge  and  Graham  now  shewed  cause.  If  it  appear  upon 
the  whole  indictment,  taken  together,  that  the  road  indicted  is 
within  the  parbh,  the  Court  will  not  arrest  the  judgment,  espe- 
cially as  this  application  is  made  after  verdict.    And  this  is  dis- 

Vol.  IIL  L  I  ttnguishable 
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1790.        tiaguisbable  from  the  case  cited  from  Ro.  Abr.;  for  it  does  not 

«- appear  but  that  that  was  a  motion  before  trial,  nhereas  here  the 

'^iufJ^?^     defendants  have  been  convicted  on  the  merits*     But  at  the  most 
The  iDhabi-    that  case  only  proves  tbati  if  a  road  be  described  as  leading /rom 
Oamlingay.   -^  ^^  ^'9  *®  f''^^^  "  exclnsive  of  Jl* :  but  it  does  not  follow  that 
B.  is  excluded  by  the  word  urUo.     And  even  the  former  seems 
to  have  been  shaken  by  the  case  of  JR.  v.  the  Inhabiunts  of  Har- 
raw,  4  Burr.  2090.     So  in  Pugh  v.  the  Duke  of  Leeds  (a),  * 
'  lease  "from  the  day  of  the  date''  was  held  inclusive ;  and  the 
Court  said  it  might  be  taken  to  be  either  inclusive  or  exclusive 
according  to  the  subject-matter.     So  in  12.  v.  Adderley  (6),  the 
word  "  after''  in  the  stat.  20  G.  2.  c.  37-  s.  2.  (which  requires 
that  no  sheriff  shall  be  called  upqn  to  return  process,  unless 
within  six  months  after  the  expiration  of  his  office)  was  de- 
termined to  be  inclusive.     And  there  is  less  reason  why  the 
word  ''  unto^  should  necessarily  be  considered  as  exclusive.    But 
even  if  there  be  any  doubt  on  the  former  part  of  the  indictmenty 
the  latter  part  positively  states  that  the  part  of  the  road,  which  is 
alleged  to  be  out  of  repair,  issiluate  in  the  parish  of  Gatnlingay. 
Indeed  it  seems  to  have  been  couHidered  in  some  cases  that  it  is 
not  necessary  (c)  in  an  indictment  to  state  the  places  from  and 
to  which  a  highway  leads.     1    Hawk.  P,  C.  c.  7G.   s.  86. 
3  Keb.  89.  Latch.  \S^i.  and  10  Mod.  363.     If  then  it  were  un- 
necessary to  describe  the  highway  with  precision,  the  former  part 
of  this  indictment  may  be  rejected,  and  the  latter  alone,  which 
is  sufficiently  certain,  will  warrant  the  judgment. 

Le  Blanc,  Serjt.  and  Wilson,  in  support  of  the  rule  were  stop- 
ped. 

Lord  KeNYONy  Ch:  J. — We  are  not  called  upon  in  this  case 
to  say  whether  or  not  the  indictment  could  have  been  support- 
ed, if  it  had  not  described  the  places  to  and  from  which  the  rosd 
leads :  but  here  the  prosecutor  has  undertaken  to  describe  the 
road  ;  and  the  question  is,  whether  the  parish  of  Gamlingay  are 
bound  of  common  right  to  repair  the  road  which  is  described. 
Now  they  are  only  so  bound,  if  the  road  lies  within  their  pari&b. 
But  the  road  is  described  as  leadmg  from  Hatley  unto  Gam* 
lingay,  which  excludes  Gamlingay*  I  remember  a  similar  ques- 
tion arising  on  the  con9truction  of  a  turnpike  act  some  years 
ago,  respecting  the  road  leading  through  Battel  to  Hastings 
when  this  Court  held  that  the  words  **  from'*  and  ''  to"  were 
both  exclusive  (d).    And  though  it  is  to  be  lamented  that  a 

{•)Cmop.714.  {b)D9Ugl4A6.  (c) Vtd.5JiCs6.644.CMit,  (d>Vt.l  fiarr.S76. 

judgment 
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judgment  is  to  be  arrested  on  account  of  the  insufficiency**  of  the        1790. 

indictment*  after  a  verdict  has  been  obtained  against  the  de-      _ .    ,  " 
-      ,  ,  ^      ..  .         TheKrNO 

fendants,  yet  we  ought  not  to  countenance  any  negligence  m        atfoifut 

those  whose  business  it  is  to  draw  indictments ;  and  if  a  defect  '^^  Ith^bU 
in  an  indictment  of  this  sort  were  to  be  overlooked,  it  might  be  Gamlingat. 
expected  that  the  same  indulgence  should  be  extended  to  all 
others.  The  case  of  Pagh  v.  the  Duke  of  Leeds,  which  was 
citedy  is  not  applicable  to  the  present;  for  that  was  deter- 
mined on  the  ground  of  there  being  no  fraction  of  a  day ;  and 
it  must  be  remembered  that  though,  I  believe,  that  case  was 
rightly  decided,  the  contrary  determination  had  before  been  made 
by  all  the  Judges. 

Ash  h  urst,  J.— The  case  of  Pugh  v.  The  Duke  of  Leeds  was 
properly  decided :  but  that  turned  on  the  construction  of  a  con- 
tract between  two  person,  where  their  intention  was  to  be 
considered.  But  greater  certainty  is  required  in  indictments  • 
than  in  contracts  uf  that  kind.  Now  the  whole  of  the  road  de- 
scribed by  the  former  part  of  the  indictment  is  excluded  by  the 
terms  ^^  from"  and  '^  unto ;"  and  the  latter  part  is  a  contradic- 
tion in  terms  to  the  former  allegation. 

Grose,  J. (a)  -The  case,  quoted  from  Latch,  for  the  second 
point  expressly  determines  that  the  principal  objection  is  a  valid 
one.  There  the  indictment  was  quashed,  because  the  road  was 
described  to  lead  from  London  to  Kensington,  which  excluded 
Kensington,  And  it  is  there  mentioned,  that  afterwards  an- 
other indictment  was  quashed  on  the  very  same  ground.  With 
respect  to  the  case  cited  from  Burrow  it  appears  from  the  manner 
in  which  the  indictment  was  drawn  that  the  parish  was  not  ex- 
cluded. But  here  the  whole  road  described  is  excluded  by  the 
terma  of  the  indictment  **  unto  Gafnlingayy 

Rule  absolute, 
(a)  Butter,  J,  was  utting  for  the  Lord  ChaneeUor,  who  was  indisposed. 


The  Kino  against  The  Inhabitants  of  Walton  in 
Le  Dale. 


fVedneaday, 
Febnutry  Sd. 


TWO  justices  removed  Richnrd  Cunliffe  the  pauper,  and  In  indentures 
his  family,  from  Walton  in  Le  Dale  in  Lancashire  to  ^•^PthTi^''' 

Kirkham,  in  the  said  county.     On  appeal  it  was  admitted  that  prentice  cove- 
nanted to 
pravide  forhlmselfmeat,  drink,  lodging,  and  physic  in  sickness,  dnring  the  term :  for  which  bene<* 
lit  to  the  master  no  additional  dnty  was  paid  under  the  8  Jn.  c.  9.  s.  45 :    And  the  indentures 
were  held  to  be  admissible  evidence,  it  not  appearing  that  certain  weekly  payments,  which  tha 
aiaster  covenanted  to  make  to  the  apprentice  dnring  the  term,  were  not  an  equivalent. 

L  1  2  the 
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1790;        the  pauper's  original  settlemeiit  was  in  Kirkham;  but  the  ap« 
T^         pellants  insinted  that  he  had  gained  a.new8ettlemeat  by  appren- 

against        ticeship  in  Walton ;  and  in  support  of  it  oflFered  in  eviclen<:e  ao 

"^'u^'f'*     indenture  of  apprenticesnip,    by  which  he  bound  bimseif   to 

Valton       Croft  and  Hall^  callico  printers,  for  7  years.     The  indenture 

Dale.         contained,  besides  the  usual  covenants,  a  covenant  oa  tbe  part 
of  the  pauper,  that  he  would  at  his  own  expence  provide  for  him- 
self meat,  drink,  washing,  lodging,  apparel,  and  physic  at  all 
times  during  the  term;  and  also  a  covenant  on  the  part  of  Croft 
and  Hall  to  pay  the  pauper  for  the  first,  second,  and  third  years, 
five  shillings  per  week,  for  the  fourth  and  fifth  years  six  ahillings 
per  week,  and  for  the  sixth  and  seventh  years  seven  shillings  per 
week.     The  indenture  also  contained  a  proviso,  that  in  case  the 
pauper  should  be  visited  with  sickness,  and  thereby  rendered 
unable  to  perform  his  work,  or  should  neglect  to  do  Or  perform 
the  same,  he  should  not  be  entitled  to  any  wages  during  the 
time  he  should  be  so  indisposed,   or  visited  with  sickness,  or 
should  neglect  to  work :  And  in  case  he  was  not  employed  at  the 
business  for  which   he  was  bound,   then   the  masters  should 
be  at  liberty  to  reduce  one  half  of  his  wages  for  two  months 
•    yearly  during  the  term.     The  pauper  served  under  this  indent- 
ure two  years  in  PVallon.     Tbe  indenture  was  written  upon  tbe 
proper  stamp ;  but  no  additional  duty  was  paid  according  to  tbe 
S  jinn.  c.  Q.    The  respondents  insisted  that  the  indenture  was 
inadmissible  in  evidence,  and  void,  not  only  for  want  of  a  stamp 
for  the  additional  duty,  but  also  on  account  of  the  nature  of  the ' 
contract,  and  the  clauses  contained  in  the  indenture ;  but  the 
Sessions  thought  that  the  indenture  was  admissible  iu  evidence, 
and  that  it  was  not  void,  and  they  reversed  the  order  (a). 

Bearcroft  was  to  have  argued  in  support  of  the  order  of 
Sessions,  but  the  Court  wished  to  hear  the  other  side  first. 

Caldecottf  contra,  contended  that  the  indenture  was  not  ad- 
missible in  evidence,  because  there  ^^ai  no  additional  stamp 
on  it  for  the  value  of  the  maintenance  of  the  apprentice  during 
the  term ;  and,  as  this  is  a  burden  which  the  law  throws  on 
every  master,  to  be  relieved  from  it  is  a  benefit  withm  the  8  Ann. 
c.  9*  '•  45.;  for  that  statute  uses  the  word  ''  thiug,"  which  is 
8u£Sciently  comprehensive  to  include  the  present  case.  In  R 
V.  Northowram  (6),  an  agreement  be/ore  the  binding  to  pay 

(a)  It  was  mdinitted  but  not  sUted  in  the  case  that  the  wages  weie  eqnivaleot 
to  the  bomd  whilst  the  apprentioe  was  employed  as  a  printer. 
(6)  Bvm  SL  C.  145. 

the 


IN  THE  Thirtieth  Year  of  GEORGE  III. 


517 


the  master  30s.  to  clothe  the  apprentice  was  held  not  to  be 
within  the  statute  of  Anne^  though  it  may  fairly  be  inferred 
from  what  fell  from  the  Court,  that,  if  the  money  had  been 
given  for  other  articles,  or  for  clothes  after  the  binding,  it 
would  have  been  within  the  act.  And  in  a  manuscript  note  of 
Pennington  v.  Sudall  (a),  Aston  J.  (speaking  of  this  case  of 
jR.  V.  Northowram),  said  **  the  Court  considered  the  case  of 
*'  R.  V.  Northowram  merely  as  the  taking  of  an  apprentice  ready 
''  clothed:  But  Lee,  Ch.  J.  and  Ptobi/n,  J.  said,  if  the  payment 
**  of  the  SOs.  had  been  subsequent  to  the  binding,  it  would  have 
''  been  a  different  consideration."  In  Pennington  v.  Sudall,  where 
an  objection  was  made  to  the  plaintiflTs  being  admitted  to  his 
freedom  of  the  borough  of  Lancaster  by  apprenticeship,  because 
no  additional  duty  had  been  paid  for  his  maintenance,  from 
which  the  master  was  exempt  by  a  covenant  in  the  indenture. 
Lord  Manifield  hinted  a  very  strong  opinion  that  the  duty 
should  have  been  paid  for  it:  and  Aston,  J.  said  in  express 
terms  that  the  maintenance  of  the  apprentice  was  an  obligation 
thrown  by  law  on  the  master.  This  is  not  like  the  case  of 
J2.  V.  Portsea  {b),  where  the  apprentice's  father  agreed  to  pro- 
vide necessaries  for  his  son  in  consideration  of  a  weekly  sum  to 
be  paid  to  him  by  the  master.  There  the  weekly  payment  was 
allowed  by  the  master  to  the  father  for  the  express  purpose  of 
thus  pr<jvidiiig  for  his  son;  and  the  Court  said,  that  as  there  was 
nothing  to  shew  that  the  weekly  allowance  was  not  what  it  pro- 
fessed to  be,  namely,  an  equivalent,  they  would  not  presume  that 
it  was  not  an  equivalent.  But  here  the  weekly  payments  are  not 
stated  to  be  for  the  purpose  of  relieving  the  master  from  the  bur- 
den of  the  maintenance,  S^'c. ;  neither  can  it  be  collected  from  the 
case  that  those  payments  are  in  fact  an  equivalent.  But  even  if 
the  weekly  sums  were  an  equivalent  for  the  maintenance,  still 
washing,  lodging,  and  medicines,  are  dues  arising  out  of  the  re- 
lationship of  master  and  servant,  and  consequently  to  be  exempt 
from  these  is  also  a  benefit  to  the  master,  for  which  an  additional 
duty  ought  to  have  been  paid.  These  benefits  are  capable  of 
being  estimated,  and  in  truth  are  always  valued  at  the  stamp- 
office.  Now  if  an  additional  duty  ought  to  have  been  paid  for 
all  or  either  of  the  above  benefits,  this  indenture  was  void,  and 
ought  not  to  have  been  received  in  evidence. 


1790. 

ThsKiNtt 
ugauut 
Tbe  Inbabt- 
tantsof 
Waltow 
ioLa 
Dale. 


(a)  B9».  155.  pi,  tSt. 


LI  3 


(6)  Burr.  S.  C.  654. 


Lord 
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The  iDbabi- 

tauU  of 

Walton 

in  Le 

Dale. 


Lord  Kenyok,  Ch.  J. — The  case  of  Pennington  v.  Sudallj 
which  has  beeo  citedy  cannot  be  taken  as  an  authority  deciding 
any  thing.  If  we  were  to  infer  any  thing  from  the  case,  it 
would  rather  be  the  reverse  of  that  which  has  been  supposed; 
because  the  case  went  off  on  an  agreement  to  admit  the  appren- 
tice to  his  freedom,  which  could  only  have  been  done  under  the 
idea  that  he  had  served  a  legal  apprenticeship.  The  principal 
question,  relative  to  the  additional  stamp  duly,  cannot  be  de- 
cided on  this  case,  as  it  is  now  stated.  I  believe  it  is  the 
practice  at  the  stamp*uffice  to  set  a  value  on  the  sorts  of  be- 
nefits as  a  matter  of  course,  when  the  indentures  are  earned  (o 
them.  Now  here  the  apprentice  stipulated  to  provide  himself 
with  certain  things,  which  it  is  said  the  master  is  bound  by  law 
to  provide  for  him,  and  for  which  it  is  contended  an  additional 
stamp  duty  ought  to  have  been  paid,  because  it  is  a  benefit  to 
the  master:  But  on  the  other  hand  the  master  was  to  make 
certain  weekly  payments  to  the  apprentice.  Then  how  can  we  saj 
that  these  payments  were  not  an  equivalent  for  the  maintenance^ 
ifc.P  1  believe  they  are  much  more.  But  before  we  can  decide 
the  material  question,  the  justices  must  find  the  fact  whether  these 
payments  were  or  were  not  an  equivalent.  I  therefore  studiously 
avoid  giving  any  opinion  on  the  general  question :  and  it  ii 
enough  for  me  to  say  at  present,  that  it  does  not  appear  but  that 
the  master  gave  au  equivalent  for  the  benefit  which  he  re- 
ceived. 

BuLLER  J. — I  do  not  see  any  thing  like  a  benefit  to  the  mu- 
ter, for  which  an  additional  duty  ought  to  have  been  paid.  The 
master  covenanted  to  pay  the  apprentice  so  much  per  week ; 
that  clearly  is  not  within  the  statute.  Then  it  was  provided 
that,  in  case  the  apprentice  should  be  ill  and  unable  to  perform 
his  business,  or  neglect  to  do  it,  he  should  not  receive  any  wagei- 
but  this  was  no  benefit  to  the  master ;  it  was  only  an  agree* 
mant  that  he  should  not  pay,  but  not  that  he  should  receiu  oni/ 
thing.  ^ 

Per  Curiam,  Order  of  Sessions  confirmed  («)• 


(o)  Vid.  R.  V.  The  lahabitants  of  Leighttmj  posf.  4  voL  752. 
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.    The  King  agaimt  James  Cook. 


Feb.  3d. 


npHE  aefeodanty   haviifg   been  convicted  in   tuvo  penalties  The  post-hone 

A    of  10/.  each,  before  a  magistrate  of  the  town  and  liberty  b5*«5  G^ak 

of  Kingston  upon  Thames,  one  for  letting  an  horse  to  hire  by  «.  iii.  is  not  to 

the  mile  to  be  used  m  travelling  post,  without  delivering  to  horsln  em- 

the  person  hiring  the  same  a  stamp-office  ticket ;  the  other  for  ployedin 

not  inserting  in  his  weekly  accounts  any  account  of  his  having  ^uc  expmuM 

let  the  horse  to  hire,  Ac  contrary  to  the  statute  25  Oto.  3.  ««•*>«  •«'v»ce 

ct  I.        iir.  o.  1  1  of  Govern- 

ed I.,  appealed  to  the  Kingston  Sessions,  where  the  conviction  menu 

was  affirmed,  subject  to  die  opinion  of  this  Court  on  a  case 
stating  in  substance  as  follows.    The  defendant  is  a  post-master  ^^^^,^^  /di^,\ 
of  Kingston,  under  the  appointment  of  the  post-master*genera!,  ^<    .- 

and  is  an  innkeeper  residing  in  that  town,  and  is  duly  licensed  /  < -^  '  *  •'  ' 
to  let  to  hire  horses  for  the  purpose  of  travelling  post  pur- 
suant to  the  directions  of  the  £5  Geo.  9.  c.  51.  On  the  6th 
of  June  last,  a  certain  letter  or  packet,  addressed  to  his  Ma- 
jesty's post-master-general  in  JLondonj  was  brought  to  the  de- 
fendant at  his  house  at  Kingston,  being  the  post-office  there- 
from the  post-office  at  Guildford,  by  a  man  and  horse  hired  for 
the  purpose ;  and  at  the  same  time  was  brought  to  him  with 
the  letter  a  way-bill,  which  is  as  follows ;  "  For  his  Majesty's 
"  special  service.  To  the  several  deputy  post-masters  between 
"  Portsmouth  and  London.'*  [This  way-bill  directed  them  to  use 
the  utmost  expedition  in  sending  the  express  ;  and  was  signed, 
fValsingham  and  Car/fre^,  post-master-g^nerai.]  The  de- 
fendant immediately  on  receiving  the  letter  on  the  5th  of  June 
forwarded  the  same,  together  with  the  way-bill,  by  a  man  and 
horse,  to  the  post-master-geiieral  at  the  general  po8t-«>ffice  in 
Lombard'Street,  London*  It  also  appeared  that  a  letter  directed 
to  his  Majesty's  Principal  Secretary  of  State  for  the  home  de. 
partment  was  inclosed  in  the  letter  so  addressed  to  his  Majasty's 
post-master«geoeral,  and  that  there  was  no  other  letter  or  paper 
inclosed  therein.  That  letter  was  from  his  Majesty's  governor 
at  Portsmouth,  and  was  not  upon  any  private  business  or  concern 
whatsoever,  but  wholly  related  to  the  public  concerns  of  this  kingdom. 
It  likewise  appeared  that  the  expence  of  conveying  the  express 
from  Portsmouth  to  London  was  paid  by  the  post-master-general 
out  of  the  revenue  of  the  post  office ;  and  that  the  defendant 
was  paid  or  allowed  by  the  post-roaster-general  out  of  the  re- 
venue collected  at  the  post-office,  at  the  rate  of  3d.  per  miie,  for 
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1790*  conveying  the  same  express  by  a  man  and  horse  from  Kingston 
to  Lombard'Sireet.  The  King's  messengers,  when  they  hire 
agmti  horses  to  go  on  the  public  service,  always  pay  the  duty  for 
Cook.  horses  that  are  hired  for  such  service.  The  post-master-geoeial 
is  always  paid  for  carriage  of  letters  sent  by  or  to  any  public 
officer  or  office  whatsoever  under  Government,  though  the  letters 
are  on  the  express  service  of  Government,  and  relate  to  nothing 
else;  except  such  letters  as  by  act  of  parliament  are  allowed  to 
pass  free  of  postage,  amongst  wbicb  are  all  letters  from  and  to 
his  Majesty's  Principal  Secretaries  of  State,  and  from  or  to  his 
Majesty's  post-master*general.  The  defendant  did  not  at  ifae 
time  of  letting  the  horse  to  hire  for  the  purpose  aforesaid  deliver 
to  the  post-boy,  mho  rode  the  horse  and  conveyed  the  express 
from  Kingston  upon  Thames  to  London,  any  stamp-office  ticket, 
as  by  the  said  act  is  required  to  be  delivered  to  the  person  hiring 
any  horse  for  the  purpose  of  travelling  post,  by  the  mile  or 
stage ;  and  the  defendant  did  not  insert  in  the  weekly  account, 
delivered  by  him  to  the  proper  officer  authorized  by  the  com- 
missioners for  managing  the  duties  on  stamped  vellum,  Ifc.  to 
receive  the  weekly  accounts  of  the  post-masters,  innkeepers,  and 
pther  persons  licensed  to  let  post-horses,  in  pursuance  of  the 
act,  any  account  of  the  hiring  or  letting  to  hire  of  the  horse  for 
the  conveyance  of  the  express. 

Shepherd  and  Marryat,  in  support  of  the  order  of  Sessions. 
The  words  of  the  act  (a)  on  which  this  question  arises  being 
general,  namely,  "  that  for  and  in  respect  of  every  horse  hired 
*'  by  the  mile  or  stage,  to  be  used  in  travelling  post,  ifc.  there 
^*  shall  be  charged  a  duty,"  S^c- ;  and  the  15th  section  having 
inflicted  a  penalty  on  every  post-master,  innkeeper,  S^c,  who 
shall  neglect  to  receive  the  same,  or  to  deliver  a  ticket,  Sfc*,  all 
persons  ^stprimA  facia  included;  and  therefore  it  is  incumbent 
on  the  other  side  to  shew  a  ground  for  exemption  in  this  particular 
instance.  li  has  be^n  already -decided  in  the  ease  of  the  King 
V.  Webber  (b)  that  an  express,  as  such,  is  not  exempted,  though 
sent  through  the  medium  of  ihe  post-office:  that  indeed  was  ihe 
case  of  a  private  express;  but  there  is  no  foundation  for  any  dis- 
tipction  between  that  and  a  public  express.  For  reasoning  by  ana- 
logy from,  the  4  Geo.  3.  c.  24.  [the  general  post  actj  it  appears 
that  tbe  exemptions  from  tbe  duties  thereby  imposed  are  altoge- 
t|i«r  personal,  and  attached  to  the  characters  of  the  Secretaries  of 

(€)  S5  6«».S.,C,51.«.4.  (6)  ifii«f,3voL7S. 
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Sfate  and  post-maater-general  and  extend  to  all  letters  sent  or        1790. 

received  by  them,  without  any  distinction  of  such  as  relate  to 

public  or  private  concerns :  which  also  shews  that,  without  such  agaUui 
particular  exempiions,  the  Legislature  supposed  that  every  de-  Cook. 
scription  of  persons,  whether  acting  in  official  employments  or 
otherwise,  would  be  liable  to  pay  the  duty  for  every  letter  sent 
or  received  by  them.  If  the  exemption  had  been  intended  to 
arise  in  respect  of  the  nature  of  the  service,,  being  for  the 
public,  it  would  also  have  been  extended  to  every  other  public 
office.  Bat  it  never  was  pretended  that  letters  received  by  such 
other  offices,  not  included  within  the  exceptions  in  the  act, 
were  not  liable  to  pay  the  postage,  though  written  on  the  pub« 
lie  account.  Now  as  no  such  exemptions  are  introduced  in 
this  act  in  favosr  of  public  expresses,  it  is  fair  to  infer  that  the 
Legislature  did  not  intend  that  they  should  be  exempted.  In 
the  case  of  Lord  Amherst  v.  Lord  Samers  (a),  the  exemption 
from  the  rate  did  not  ari«e  in  respect  of  the  public  service,  but 
because  in  that  case  the  plaintiff  could  not  be  said  to  be  the  oc- 
cupier.  There  seems  to  be  no  more  reason  for  excusing  the 
post*master  general  from  the  payment  of  this  particular  duty 
than  from  the  land-tax,  excise,  or  other  duties ;  nor  why,  if 
he  should  be  exempted,  other  public  offices  should  not  have  the 
same  exemption.  Whereas  it  is  well  known  that  all  those  offices 
pay  taxes  of  evety  description.  There  is  an  additional  reason 
for  making  public  expreases  liable  to  the  duty,  because  no 
means  are  left  to  the  tax  gatherers  of  ascertaining  which  is  a 
public  or  private  express,  they  being  both  forwarded  in  the 
same  manner.  It  may  also  happen  that  the  same  cover  may 
contain  a  private  as  well  as  a  public  express,  which  will  introduce 
another  difficulty,  whether  the  private  express  shall  be  then  ex- 
empt from  the  duty.  [Per  Buller  J.  That  difficulty  is  easily 
solved ;  for  if  the  horse  be  not  exempt  in  toto,  there  is  no  exemp- 
tion at  all ;  and  the  individual  must  pay  the  duty.] 

Bearcrqft  and  Russel,  contra,  were  stopped  by  the  Coui t^ 
Lord  Kenyok,  Ch.  J. — Generally  speaking  in  the  con- 
struction of  acts  of  parliament  the  King  in  his  royal  character  is 
not  included,  unless  there  be  words  to  that  effect.  This  has  been 
likened  to  several  cases  to  which  I  ciMioot  by  any  means  assi- 
milate it :  it  has  been  said  that  if  the  duty  be  not  paid  for 
^|ich  an  express  as  the  present,  because  it  related  to  public  busi- 

(a)  Jnfi^  t  vol.  srx. 

pesi^ 


582  CASES  IN  HILARY  TERM 


1790.       Bess,  the  excise  duties  will  not  be  ptid  at  the  public  offices : 
'~~        but  excisable  conunodities  are  thiags  prondscui  usus,  oq  wfaicb 
MMfi        ^^^  duty  is  payable  before  it  is  known  by  whom  they  are  to  be 
C0om.        consumed.    It  was  yery  properly  decided  in  12.  v.  Webber  that  a 
conveyance  by  express  is  not  exempt  from  the  payment  of  the 
duties  imposed  by^  this  act  of  parliament,  if  there  be  an  imme- 
diate subject  on  whom  the  tax  will  fall.    But  this  is  the  case  of 
a  public  express  on  the  service  of  Government.      The  stat. 
£5  Geo.  3.  c.  51.  s.  4.  enacts  that  **  for  and  in  respect  of  eyery 
*^  horse  hired  by  the  mile  or  stagCi  to  be  used  in  travelling  post, 
''  there  shall  be  charged  a  duty  of  lid.  for  every  mile  such  horse 
''shall  be  hired  to  travel  post;  and  the  15th  section  enacts, 
^  that  the  post-master  shall  ask,  demand,  and  receive  of  aod 
^'  from  the  person  or  persons  hirii^  the  some  the  sum  of  1  id.  per 
''  mile/'  ifc.     Now  in  this  case  who  can  be  said  to  be  the  per- 
son hiring  the  horse  i    The  packet  was  sent  for  the  use  of  Go- 
vernment ;  and  it  passed  through  the  hands  of  the  different  post- 
■Basters,  who  forwarded  the  express  in  consequence  of  an  official 
duty  incumbent  on  them.    But  they  canuot  be  said  to  be  the 
parsons  hiring  the  horses  within  the  meaning  of  the  act.    My 
opinion  proceeds  on  the  ground  that  this  was  on  the  service  of 
Government;  and  the  case  states  in  express  terms  that  the  packet 
contained  a  letter  directed  to  one  of  the  Principal  Secretaries  of 
State,  and  that  it  was  not  on  any  private  business  Zi  katever,  bui 
wholly  related  to  the  public  eoncems  of  this  kingdom.    N  ow  al- 
though there  is  no  special  exemption  of  the  Kmg  in  this  act  of 
parliament,  yet  I  am  of  opinion  that  he  is  exempted  by  virtue  of 
bis  prerogative,  in  the  same  manner  as  he  is  virtually  exempted 
from  the  4Sd  EUz.  and  every  other  act  imposing  a  duty  or  ux  co 
the  subjects.    And  I  understand  that  the  horses,  carrjbg  the 
mail,  were  never  deemed  liable  to  the  post-horse  duty. 
The  three  other  Judges  concurring. 

Order  of  Sessions  quashed. 
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The  King  against  The  Directors  and  Guardians  of 

the  Poor  within  the  Hundreds  of  Tun  stead  and     Fth.sd. 
Happing  in  Norfolk. 

THESE  directors,  by  virtue  of  the  power  given  them  by  Althonghitjt 
the  23  Geo.  3.  c.  27.  with  the  conftent  of  two  justices,  ""^^^l^^^ 
bound  a  poor  male  child,  belonging  to  one  of  the  hundreds,  ap-  reUtiveto  the 
prentice  to  Joseph  Reynolds,  who  is  an  occupier  of  landt,  but  p^r^apprea- 
not  an  inhabitant  within  the  hundreds.     Reynolds  appealed  to  ticeswithia 
the  Court  of  Sessions,  who  were  of  opinion  that  he  was  not  locorponted 
bound  to  receive  the  apprentice,  because  he  was  not  an  inha«  di^tricu,  Uiat 
bitant  as  well  as  occupier ;  subject  however  to  the  opinion  of  iie  bo^d  to 
this  Court  on  a  case  stating  these  facts.     By  the  25  Geo.  S.  "^^^^i^^any 
c.  27*  the  directors  are  empowered,  with  the  consent  of  two  tice  unless  k9 
justices  for  the  county  of  Norfolk,  to  bind  any  child  or  children  Ja^<,|jJ"**" 
to  be  apprentices  to  any  occupier  or  occupiers  of  lands  or  tene-  oeeupUr  in  the 
ments,  or  to  any  person  or  persons  using  any  trade  in  any  parish,  £[|^hcbUdUvek 
hamlet,  or  place  within  the  hundreds,  whom  thty  shall  judge  it  ii  nqt 
proper  persona  to    take  apprentices,  S^c;  and   the  persons,  the  roster 
to  whom  such  children  shall  be  bound  apprentices,  shall  be  shonld  acinaUy 
bound  to  receive  and  provide  for  such  apprentices  in  like  man-  parish.   If  he 
ner  as  iliey  are  now  obliged  by  the  laws  in  being  to  provide  for  ^  *"  occupier 
apprentices.  sufficient ;  for 

Mingay  and  Cooper,  in  support  of  the  order  of  Sessions  ob-  ^il^J^If*^*^'" 
served  that  the  statutes  20  Geo.  3.  c.  36.  ^  25  Oeo.  3.  c.  27.  were  pier,"  are»  for 
made  tit  pari  materid,  and  ought  therefore  to  be  taken  into  con-  jJ^nfaMM 
sideration  together.      1  Burr.  447.     The  former  is  entitled,  terms. 
*'  An  act  for  obviating  doubts,  touching  the  binding  and  re-    ^^  ^'  ^  ^'^ 
"  ceiving  of  poor  children  apprentices,  in  pursuance  of  several 
«  acts  of  parliament  made  for  the  relief  of  the  poor  withip  parti- 
"  cular  incorporated  hundreds  or  districts."  It  recites  that  several 
acts  had  been  passed  for  the  better  relief  and  employment  of  the 
poor  in  particular  incorporated  hundreds,  whereby  power  is  given 
to  bind  poor  children  apprentices  under  certain  restrictions 
therein  mentioned,  and  that  doubts  had  arisen  whether  persons 
are  compellable  to  receive  such  poor  children,  S^c;  and  it  enacts 
that  such  persons  shall  be  compellable  to  receive  and  provide 
for  such  poor  children;  with  a  proviso  that  nothing  in  the 
act  shall  be  construed  to  compel  any  person  to  take  any  such 
poor  child  apprentice^  unkts  such  person  shall  be  an  inhabitant 

and 
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and  occupier  of  lands,  8cc.  in  the  parish  to  which  iuch  child  be- 
longs. Now  the  clear  meaning  of  these  two  utatutesj  taken  to- 
getber,  is  th%t  no  person  shall  be  bound  to  receive  an  apprentice 
unless  he  be  an  inhabitant  a$  well  as  occupier  iu  the  parish.  And 
this  case  is  distinguishable  from  that  of  R*  v.  J.  Clapp  {a\  tot 
that  was  determined  on  the  43  Elii.  c.  1. 

Lord  KBNYON9  Ch.  J. — (stopping  he  Blanc,  Serjt.  and  Pres- 
ton C07i^ra)— This  case  is  not  to  be  distinguished  on  principle 
from  that  of  R,  v.  Clapp ;  and  we  see  no  reason  to  depart  from  the 
opinion  which  we  give  in  that  case.  It  would  require  very  strong 
words  to  convince  me,  that  this  particular  distnct  should  be  go- 
verned by  a  diflferent  law  from  the  generality  of  parishes  through- 
out the  kingdom:  if  indeed  the  Legislature  had  used  imperative 
words,  we  must  have  been  bound  by  them ;  but  there  are  none 
such  in  this  statHte.  Here  great  stress  has  been  laid  on  the  pro- 
viso in  20  Geo*  3.  which  has  the  words  ^'  inhabitants  and  occu« 
**  piers/*  Now  the  statute  43  Eliz.  uses  the  word  ^'inhabitants/*' 
which  has  been  held  not  to  be  contined  to  resiants :  and  Lord 
Coke  (b),  in  bis  reading  on  the  2'2  Hen.  8.  c,  5.  relative  to  the 
repairing  of  bridges  by  the  inhabitants  of  counties,  says  the  word 
''  inhabitants^  includes  those  who  occupy  lands  in  the  county, 
though  they  do  not  reside  there.  For  some  purposes  **  inhabit' 
"  ants"  and  ''  occupiers"  are  synonimous  terms.  Where  a  per- 
son derives  a  benefit  from  property  which  he  occupies  in  a  pa- 
rish, he  is  liable  to  contnbute  to  the  ease  of  it :  and  in  R.  v. 
Clapp,  we  observed  that  this  was  one  of  the  modes  by  which  he 
was  to  contribute  to  the  ease  of  his  parish.  If  indeed  the  Le- 
gislature had  added  the  words  *'*  resiants'' to  '' inhabitants"  in 
this  act  of  parliament,  that  would  have  confined  this  burden  to 
persons  actually  residing  within  the  parish. 

The  three' other  Judges  concurring, 

Order  of  sessions  quashed. 
(«)  Ante  107.  (»)  S  Imt.  709. 


l^'J^y*  Curry  against  Edensor. 

A  broker  when  ^T^E  plaintiff,  through  the  medium  of  the  defendant  bb 
goaS^rlm  broker,  bad  made  two  purchases  of  cotton,  the  one  of 

prindpal  50  bags  from  Batemqn,  the  other  of  40  bags  from  Entwisle:  and 

per  cent*  to  hideauiify  him  from  any  loss  on  the  re-«ale;  it  was  held  that  this  aodertaking  wii 
disdmreed  when  the  principal  had  a  fiiir  opportvnity  of  selling  to  advantage,  bnt  neglected  it, 
though  he  was  afterwards  obliged  to  sell  at  a  low. — ^The  agreement,  if  reduced  to  writing,  need 
not  be  stamped,  because  it  is  a  contract  rehtbig  to  the  sale  ef  goods,  [l  Esp.  404.  3  Eas^  305. 
8  East,  342.  J 

then 
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the  defendaDt  engaged  for  )  per  cent,  to  iDdemnify  the  plaintiff        1790. 

from  aii>  loss  on  the  re-sale  of  them.   It  appeared  that  the  market        

price  of  cotton  had  risen  gradually  for  about  three  weeks  after  S^^iui 
the  purchase,  of  which  advantage  the  plaintiff  did  ndt  avail  him-  Eoiasoa* 
aelfy,  though  there  was  evidence  to  shew  that  he  was  in  the  hu^  /^  ■ 
bitof  attending  the  market,  but  he  waited  for  some  weeks  longer,  ^^'  //f  ,  <  /j 
when  he  re-sold  them  at  a  considerable  loss ;  to  recover  which 
difference  the  present  action  was  brought  upon  the  defendant*! 
contract  of  mdemnity.  At  the. trial  before  Lord  Kenyon^  at  the 
Sittings  after  last  term  at  Guildhall^  the  plaintiff  gave  parol  evi- 
dence of  the  contract  of  indemnity  between  him  and  the  de- 
fendant ;  and  for  further  proof  called  upon  the  defendant  to 
produce  his  book,  upon  inspection  of  which  it  appeared  that 
the  defendant  had  entered  a  minnte  of  the  contract  between  the 
plaintiff  and  Bateman  and  EntwisU  for  the  purchase  of  the 
cottons,  at  the  bottom  of  which  had  been  written  the  letter 
''  Gy"  which  was  a  private  mark  of  the  defendant's,  and  was 
explained  by  his  clerk  to  mean  guarantee.  It  was  objected,  on 
the  part  of  the  defendant,  that  this  entry,  having  been  produced 
as  written  evidence  of  the  contract,  ought  to  have  been  stamped, 
by  virtue  of  the  23  Geo  3.  e.  58.  which  requires  a  stamp  on 
every  piece  of  paper  upon  which  any  agreement  shall  be  written, 
whether  the  same  shall  be  only  evidence  of  the  contract,  or  obli- 
gatory on  the  parties  from  its  being  a  written  instrument. 
2dly  (a),  that  the  defendant  was  not  liable  at  all  under  the  cir* 
cumstances  of  this  case ;  the  contract  of  indemnity  having  been 
satisfied  by  the  subsequent  rise  of  cotton  in  the  public  market, 
of  which  the  plaintiff  ought  to  have  availed  himself.  And  to 
that  opinion  Lord  Kenyan  inclined,  in  summing  up  the  evidence 
to  the  jury,  but  they  found  their  verdict  for  the  plaintiff  to  the 
amount  of  the  loss  sustained  by  him  on  the  re-sale.  And  these 
points  being  reserved  for  the  consideration  of  the  Court,  a  rule 
was  obtained  to  shew  cause  why  a  nonsuit  should  not  be 
entered  on  the  ground  of  the  first  objection,  or  a  new  trial 
awarded  on  the  second. 

Erskine,  Mingay,  and  Wood,  now  shewed  cause ;  insisting,  as 
to  the  first  objection,  that  the  contract  between  these  parties  was 


(a)  Another  objeetion  was  aliio  takes  at  the  trial,  aamely,  that  it  was  i 
sary  to  have  reoonne  to  some  evidenoe  in  writing  in  order  to  charge  the  defen- 
dant; for  that  a  mere  parol  agreement  between  these  parties  would  be  void  by 
the  sUtate  of  frauds,  which  declares  that  any  special  promise  tq  answer  for  the 
debt,  default,  or  miKsrriage,  of  another,  shall  be  void  unless  reduced  to  writing : 
bat  this  objection  was  afterwards  abandoned. 

only 
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1790.        only  hj  parol,  and  that  the  minute  in  the  defendant's  book  wa^ 
merely  a  memorandum  entered  at  the  bottom  of  the  other  con- 

ngamMi  ^^^^  ^^^  l)>s  ^^^  private  use,  and  not  by  the  direction  or  agree* 
Edbrsob.  ment  of  the  plaintiff.  The  minute  entered  in  the  book,  with 
respect  to  the  purchase  of  the  cotton,  was  as  between  the  plain* 
tiff  and  other  persons,  and  was  no  further  connected  with  tlie 
agreement  between  these  parties  then  as  it  was  made  the  basis 
of  their  contract  in  respect  to  the  subject-matter  of  it :  for  it 
could  not  be  supposed  that,  if  the  contract  had  been  agreed  to 
be  reduced  to  writing  whereby  the  defendant  engaged  to  gua« 
ranty  to  the  plaintiff,  the  instrument  by  which  the  former  bound 
himself  should  remain  in  bis  own  hands*  Neither  was  it  po8« 
sible  under  these  circumstances  for  the  plaintiff  to  get  it  stamped, 
as  it  never  was  under  his  control.  It  was  only  appealed  to  in  con- 
firmation of  the  plaintiff's  case,  which  was  however  sufficiently 
established  without  it.  But  admitting  that  the  entry  in  the  book 
had  been  produced  as  the  evidence  of  the  contract  on  which  this 
action  was  founded,  stiH  it  need  not  have  been  stamped  :  for  this 
case  comes  within  the  exception  contained  in  the  4th  section  of 
the  £3  Geo.  3.  c.  68.  whereby  it  is  provided  that  nothing  in  that 
act  shall  extend  to  any  memorandum,  letter,  or  agreement,  made 
for  or  relating  to  the  $ale  of  any  goods;  under  which  latter  de- 
scription this  contract  undoubtedly  falls.  But,  at  all  events, 
there  being  parol  evidence  of  the  contract  sufficient  to  support 
the  verdict,  this  objection  alone  is  not  a  sufficient  ground  upon 
which  the  Court  in  their  discretion  will  set  aside  the  verdict. 
Sdly,  The  extent  of  this  contract  was  expressly  left  to  the  jury, 
who  by  their  verdict  have  found  that  the  meaning  of  the  parties 
was,  that  the  defendant  should  make  good  to  the  plaintiff  the 
loss  arising  from  the  re-sale  under  the  circumstances  of  tfab  case. 
And  their  construction  is  fairly  warranted  by  the  nature  of 
the  contract ;  by  which  the  defendant  engaged  at  all  events  that 
the  plaintiff  should  not  be  a  loser  on  a  re-sale  of  the  cottons. 
There  was  no  limitation  of  time  in  the  contract  itself;  and  if 
this  broad  line  of  construction  be  departed  from,  it  will  be  ex- 
tremely difficult  to  draw  any  other,  or  to  ascertain  what  sort  of 
rise  in  the  market,  ot  for  how  long  a  duration,  would  bind  the 
plaintiff;  non  constat  that  the  plaintiff  had  notice  of  the  rise  in 
this  case.  In  order  to  have  discharged  himself  before,  the  de- 
fendant should  at  least  have  given  special  notice  of  it.  It  was 
sufficient;  in  order  to  charge  the  defendant  upon  his  undertaking, 

that 
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that  the  plaintiflF  acted  bon&Jlde  and  with  common  prudence,        1790. , 
which  was  not  controverted.  — — 

The  Court  being  of  opinion  with  the  defendant  upon  the  se-       ^(^J 
cond  ground,  which  was  made  for  a  n^W  trial,  would  have     BniRtoR. 
stopped  hb  counsel :  but  Ihej  desired  to  be  heard  on  the  first 
ground,  as  to  entering  a  nonsuit ;  upon  which 

Bearcroft  and  'Bower  observed,  that  though  the  plaintiff  had 
given  parol  evidence  of  the  contract,  yet  as  he  did  not  choose 
to  rely  on  that,  but  produced  a  written  entry  of  it,  it  must  now 
be  taken  as  if  no  other  evidence  had  been  given,  Uiat  being 
the  higher  species  of  evidence.  That  therefore  ought  to  have 
been  stamped  by  virtue  of  the  first  section  of  the  act,  and  can- 
not be  considered  as  coming  within  the  exception  in  the  fourth 
section,  which  means  only  contracts  relating  to  the  sale  of  goods 
as  between  vendor  and  vendee,  and  cannot  be  taken  to  extend  to 
other  than  the  contracting  parties. 

Lord  Kbnyon,  Ch.  J. — When  the  first  objection  was  made 
at  the  trial,  I  thought  thai  it  was  not  taken  without  some  ground  ; 
but  on  looking  into  the  act  of  parliament,  I  am  of  opinion  that 
this  is  not  such  an  agreement  as  is  required  to  be  stamped.  For 
it  was  made  at  the  time  of  the  original  contract  of  sale  of  these 
goods  and  related  to  the  sale  of  them.  But  the  ground  on  which 
I  proceed,  is  on  the  merits  of  the  cause.  I  do  not  impute  to  the 
plaintiff  any  misconduct,  but  that,  being  a  speculator  in  cotton, 
he  was  not  satisfied  with  the  moderate  profits  which  he  might 
have  gained,  but  waited  for  a  still  higher  rise  in  the  market ; 
and  having  waited  too  long,  he  now  wishes  to  be  indiemnified  at 
the  expence  of  the  defendant.  But  1  think,  on  the  fair  con- 
struction of  the  contract  of  indemnity,  that  the  defendant  is 
discharged  under  the  circumstances  which  have  happened ;  for 
the  fair  import  of  the  contract  is,  that  the  defendant  should 
guaranty  to  the  plaintiff  that  he  should  be  enabled  to  make  a 
profit  of  the  cotton  ;  and  there  was  evidence  to  shew  that  there 
had  been  a  gradual  rise  in  the  market  for  three  weeks  after- 
wards, during  which  time  the  plaintiff  might  have  made  con* 
siderable  profits  if  he  had  chosen  to  avail  himself  of  the  op. 
portnnity.  And  having  lost  that  opportunity,  I  think  he 
cannot  now  have  recourse  to  the  defendant.  If  the  agreement 
had  been  that  the  defendant  was  bound  to  give  the  plaintiff  in* 
fbrmation  respecting  the  time  when  these  goods  could  be  re* 
sold  to  the  greatest  advantage,  Uiere  would  have  been  some 
ground  for  the  plaintiff's  argument:    but  that  was  not  ne« 

cessary ; 
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1790*        eessary  ;  and  indeed  it  appears  that  the  plaintiff  mast  have  tpecu 

fully  apprised  of  the  gradual  rise  of  the  market,  as  he  was  in  the 

ttgainMi        bahit  of  attending  it.     If  this  were  not  sufficient  to  aatiafj  the 

EoBirsoR*      contract  of  indemnity,  no  other  line  could  be  drawn.     There* 

fore  I  am  of  opinion  that  there  should  be  a  new  trial. 

AsHHURST,  J. — I  agree  with  my  Lord  on  both  points.  As  to 
the  first :  this  is  within  the  exception  in  the  ^  Geo.  3.  e.  58. 
This  was  not  indeed  a  contract  for  the  sale  of  goods,  but  arising 
out  of  a  contract  for  the  sale  of  them ;  therefore  it  is  rtlaiing  to 
the  sale  of  them.  But  on  the  other  ground  I  am  of  opinion  that 
an  new  trial  should  be  granted;  for  it  does  not  follow  that,  pro- 
vided the  plaintiff  acted  bfrnAfide^  he  was  at  liberty  to  keep  the 
goods  as  long  as  he  pleased;  he  ought  to  have  taken  advantage 
of  the  rise  of  the  market,  and  could  not  indulge  himself  in  any 
further  speculation  at  the  expence  of  the  defendant.  It  would 
be  unjust  to  put  such  a  construction  on  the  contract ;  for  then 
there  would  be  no  limits  to  the  defendant's  risk,  and  the  advan- 
tage would  be  all  on  the  side  of  the  plaintiff. 

BuLLKR,  J. — In  answering  the  first  objection,  the  counsel 
for  the  plaintiff  have  taken  two  different  grounds ;  lat,  con- 
tending that  this  was  a  mere  parol  agreement  only,  aud 
was  not  affected  by  the  written  evidence ;  and,  2dly,  that  if  this 
written  entry  must  be  taken  as  evidence  of  the  contract,  it  need 
not  be  stamped.  As  to  the  first,  I  am  clearly  of  opinion  that 
it  must  be  considered  as  a  contract  in  writing,  and  that  there  ex- 
isted but  one  contract  in  writing  between  these  two  parties.  If 
the  plaintiff  had  relied  on  the  parol  evidence  only,  the  witness, 
who  was  called  to  prove  it,  would  have  been  asked  on  his  cross 
examination  whether  or  not  it  was  reduced  to  writing :  and  if 
lie  had  answered  in  the  affirmative,  no  parol  evidence  could  have 
been  given  of  it.  This  was  all  one  entire  contract,  the  founda- 
tion of  which  was  the  defendant's  agreement  to  indemnify  the 
plaintiff  against  any  loss  which  might  arise  on  the  re-sale  of  these 
goods.  But,  notwithstanding  this,  I  think  that  this  entry 
need  not  be  stamped:  and  this  appears  from  the  manner  in 
which  1  have  already  considered  the  contract.  For  this  was  a 
contract  directly  for  the  sale  of  goods,  or  at  least  it  was  a  con- 
traot  relating  to  the  sale  of  them.  If  the  contract  of  indemnity 
bad  not  existed,  there  would  have  been  no  contract  whatever 
between  the  plaintiff  and  the  original  vendors  of  the  cotton. 

But,  on  the  merits,  the  defendant  is  entitled  to  a  new  trial. 
The  meanbg  of  the  guarantee  seems  to  me  to  be  thu;  ''  I  will 

«  engage 
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^  engage  (said  the  defendant)  that  jou  may  sell  the  cottons  for  as        1790. 

"  much  as  you  gave  for  them."     That  is  the  full  extent  of  the        ^ 

contract:  If  so,  it  remains  to  be  inquired  whether  the  plainti£F  aguitut 
could  have  sold  the  goods  at  an  advanced  price,  and  whether  or  Euismsor. 
not  he  has  been  guilty  of  negligence  in  not  having  so  done. 
There  is  no  doubt  upon  the  evidence  but  that  he  might  have  re- 
sold them  at  a  considerable  advance.  But  it  is  objected  ti>at  it 
does  not  appear  that  the  plaintiff  knew  of  the  rise  of  the  mar- 
ket, and  that  the  defendant  was  bound  to  give  him  notice  of  it. 
To  this  it  may  be  answered  that  the  plaintiff,  having  engaged 
in  a  mercantile  transaction,  and  having  speculated  on  the  rise 
and  fall  of  the  market,  was  bound  to  take  notice  of  the  true 
state  of  it.  In  such  a  case  as  this,  where  there  was  a  continued 
advance  in  the  price  for  three  weeks,  it  was  not  necessary  for  the 
defendant  to  call  on  the  plaintiff  to  re-sell  the  goods.  If  indeed 
there  had  been  a  sudden  rise  in  the  market  for  a  few  hours,  or 
for  one  morning,  and  that  was  known  to  the  defendant  and  not 
to  the  plaintiff,  the  former  would  not  have  been  discharged, 
unless  be  had  informed  the  latter  who  then  neglected  to  take 
advantage  of  it.  But  here  it  is  clear  upon  the  evidence  that  the 
plaintiff  might  have  made  some  gains,  if  he  had  chosen  to  avail 
himself  of  the  opportunity.  He  neglected  however  to  take  that 
opportunity,  and  chose  to  speculate  still  further,  but  that  he 
could  not  do  at  the  defendant's  risk  ;  for  if  he  might  have  pro- 
fited by  a  resale  of  his  goods,  and  did  not,  that  is  sufHcient  to 
discharge  the  defendant. 

Grose,  J. — It  does  not  seem  necessary  to  determine  whether 
or  not  this  contract  was  in  writing;  if  it  were,  I  should  be  in- 
clined to  differ  from  my  brother  Buller.  I  rather  think  it  was 
a  contract  by  parol,  founded  indeed  on  a  contract  in  writing. 
The  agreement,  on  which  this  action  is  brought,  was  a  contract 
of  indemnity  ;  of  which  the  written  contract  between  the  ori- 
ginal parties  formed  no  part.  However  I  am  clearly  of  opinion 
that,  whether  this  was  so  or  not,  this  writing  was  admissible 
in  evidence,  though  not  stamped,  as  it  related  to  the  sale  of 
goods.  On  the  other  ground,  I  think  that  the  contract  of  indem- 
nity cannot  be  construed  to  continue  in  force  at  all  events  till 
the  goods  should  be  sold,  be  that  time  when  it  might.  But 
the  construction  put  upon  it  by  my  brother  Buller  is  the  true 
one,  that  the  defendant  engaged  that  the  plaintiff  might  re-sell 
the  goods  to  advantage :  and  as  there  is  no  doubt  on  the  evidence 
Vol.  III.  M  m  but 
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1790.  but  that  that  might  have  been  done,  I  think  the  defendant  la  dis- 
charged,  and  that  there  ought  to  be  a  new  trial. 

af(aintt  ^^1*  absolute  for  a  new  trial. 

EoEMson. 


Tkurtdaif, 

^eb.4\h. .  Bland  against  Darley. 

Sj!^^n?Ite^  A    ^^^^  having  been  obtained  to  shew  cause  why  the  judg- 

inthecaase  -^^  ment  in  this  case  should  not  be  set  aside  for  irregularitv  ; 
and*iiMhe  ™*'  *>eca«««  four  terms  had  intervened  between  the  last  step  and  sign- 

foarth  Mgn  a  ing  judgment,  without  giving  a  term's  notice  that  the  plaintiff 

XSoHg'f^  intended  to  proceed; 

ment  in  tiie  Cofiste  now  shewed  cause ;  insisting  that  this  did  not  come 

si^ing^^the  ^'^'^^'^   ^^^   rule,  which  requires  a  term's  notice,  in  order  to 

c«iict7ttf m  is  prevent  the   defendant   being   surprised,   because  the   signing 

in  Uie^causef  judgment  had  been  delayed  merely  from  an  indulgence  to  the 

to  as  to  make  defendant :  repeated  applications  having  been  made  by  his  at- 

tt nonecessary  .  r        i-  •       l   j  •     j  .l      j  ■. 

toiriveaterm's  t^nney  for  this  purpose,  who  had  promised  to  pay  the  debt. 

notice.    The     This  is  like  the  case  where  the  proceedings  are  suspended  by  an 
a  term's  notice   injunction,  and  in  which  a  term's  notice  is  not  necessary  when 
four^ennl*^  ^^  '**®  injunction  is  dissolved  (a).     But  even  if  this  were  not  an  ex- 
does  not  apply  ception  to  the  rule,  there  has  not  been  in  point  of  fact  a  delay 
^in^ha'le^  of  four  complete  terms  ;  for  in  the  fourth  term,  namely  in  Tn- 
been  delved     fdty  term  last,  a  concilium  was  signed  by  the  plaintiff's  counsel, 
dant's  reqoctt       C(ns)per^  in  support  of  the  rule  observed,  that  though  the  con- 
cilium had  been  signed  in  Trinity  term,  it  was  neither  served  on 
the  defendant,  or  filed  in  the  office,  till  Michaelmas  term,  so  ihat 
he  had  no  notice  whatever  that  any  step  had  been  taken  within 
the  fotir  terms.    And  if  this  were  allowed,  it  would  always  be  in 
the  power  of  the  plaintiff,  who  wished  to  surprise  the  defendant, 
to  take  some  step  in  his  absence,  and  at  a  favourable  opportunity 
give  a  tihort  notice  that  the  cause  was  either  to  be  tried  or  ar- 
gued, when  the  defendant  might  not  be  prepared  for  his  defence. 
With  respect  to  the  other  ground,  a  mere  request  by  the  defeu* 
dant's  attorney  to  delay  signing  judgment,  has  never  yet  been 
considered  as  an  exception  to  the  rule.     But 

The  Court  said  tliat  signing  a  concilium  was  taking  a  step  in 
^the  cause.     And 

Bu  LLER,J.  added — ^That  the  rule  was  established  for  the  purpose 
of  preventing  any  surprise  on  the  defendant  after  the  plaintiff  had 
lain  by  four  terms  without  proceeding  in  his  action ;  and  there* 

{«}  Vid,  ft  Bl.  Rep.  762.  784.  aad  8  Burr.  6G0. 

fore 
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fore  it  did  not  apply  to  a  case  like  the  present,  where  the  defend*        1790. 

ant  had  been  using  false  pretences  to  prevent  the  plaintiffs  ob- 

faining  judgment  in  the  regular  time.  a^ahui 

Rule  discharged.  Daiu.by. 


Tate  against  Wellings.  IvTJS!' 

DEBT  on  bond,  dated  24th  March  17«6,  by  the  defendant  ^•^"^^^ 
to  one  jinn  Wellings^  since  deceased,  and  the  plaintiff,  in  aaced  by  the 
1550/.  6s.    The  defendant  craved  oyer  of  the  bond,  and  also  ««lc  of  stock, 
of  the  condition ;  which  was,  that  the  defendant  would,  on  or  meat  that  the 
before  the  5th  of  January  1787,  transfer  into  the  names  of  ^^^^^^ 
Ann  IVellings  and  the  plaintiff,  their  executors,  &c.  29^  59.  stock  on  a 
consolidated   annuities   in   the   bank   of   England^   commonly  reaw^he^^^'^ 
-called   short  annuities,  &c    and  would  in  the  mean  time  pay  iMoiuyona 
unto  jinn  fVellings  and  the  plaintif)',  llieir  executors,  &c.  the  j"  ^^  w?uf!uch 
said  annual  sum  by  even  half-yearly  payments  of  14/.  12s.  6d.  interest  in  the 
each,  when  and  as  the  same  would  become  due  and  payable,  the  stock  itself 
provided  the  same  were  part  of  the  aforesaid  stock  ;  (that  is  to  woald  have 
say,)  on  the  5th  of  July  and  the  5th  of  January  next;  and  notnsnrions, 

also  would  on  or  before  the  5ih  of  January  1788  transfer  ?•"*>"»•"  **>«     ^ 
•   ,      ■  ^    ^    r«7  !■.  11        1  .      «•     I    •  interest  exceed 

mto  the  names  of  ^.  kVeiltngs  and  the  plamtitt,  their  executors^  ai,  per  cent. 

&c.  other  29/.  5s.  per  annum,  of  the  said  consolidated  an-  «n'«wthe 

J  I  I    •        1  •  ^     £17  /i.         transaction  lie 

nuities,  and  would   in   the  mean  time   pay  unto  A.  neiltngs  colourable,  and 

and  the  plaintiff,  their  executors,  Scc.  the  said  last-mentioned  *m«re  device 
■^  '  '  to  olii.iin  more 

annual   sum,   by  even   half-yearly  payments  of   14/.   12s.  6d.  than  t^^al 

each,   when  and  as  the  same  should  become  due  and  payable,  *''^^'^^-    ^ 

forbearance  of 


,  —  —       .^  r-i/y      9  corrupt  agree- 

provided  the  same  were  part  of  the  aforesaid  stock,  (that  is  to  ment  for  the 
say,)  on  the  5lh  of  July  and  the  5di  of  January  in  each  \ear.  noneyTS/oiMf 
And  he  then  pleaded,  1st,  non  est  factum;  and  2dly,  that  on  or  the  other  ^ 
the  1st  of  September  1784,  at,  ^c.  it  was  corruptly  and  against  opti^?of\he 
the  form  of  the  statute  agreed  between  one  T.  Wellings^  since  bowrower 
deceased,  to  whom  the  plaintiff  is  the  surviving  executor,  as  ed,  accoiSing  * 
after-mentioned,  and  the  defendant,   that  the  teytator  should  ^It^^^^^^ 
lend,  forbear,  and  give  to  the  defendant  day  of  payment  of  and  if  it  be     ' 
the  sum  of,  912/.   12s.  6d.    then  charged,   alleged,  and  ad-  Si^^JlJ^^JJ 
mitted  to  be  due  to  the  testator  from  the  defendant,  for  certain  bearance  tiXt 
periods,  and  on  certain  terms,  then  agreed  upon  between  them,  2m#^the** 
(that  is  to  say,)  that  the  defendant,  for  the  loan,  forbearance,  evidence  will 
and  giving  day  of  payment  of  the  said  sum  of  912/.   12s.  6d.  S^epS!?*"* 

[8  T.  R.  16«. 
2  B.^  p.  119.    2  East,  S.    16  lb.  416.] 

M  m  2  until 
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1790.        until  the  Ist  of  September   \7B5f    and  in  discbarge  thei^eof 
■j;  should  on  the  Ist  o(  September  17H5,  transfer  uoto  the  testator 

agttinti  ^^^  suni  <>f  74/.  IO5.  per  annum,  in  the  short  annuities,  and 
Wellikgs.  should  in  the  mesyi  time  pay  to  the  testator  the  said  annual  sum 
of  74/.  IO5.  on  the  5th  of  January  and  5th  of  July  in  each 
year ;  OR  should  pay  to  the  testator  on  the  5th  of  January  1 786, 
the  sum  of  OUzL  X^isl  6d.  together  with  the  sum  of  37 L  5s. 
and  in  the  mean  time  the  sum  of  37/.  5s.  on  the  5th  of  January 
1785,  and  the  further  sum  of  37/.  5s.  on  the  5th  of  July  1785  ; 
and  that  for  the  securing  the  said  sum  of  912/.  12s.  6d.  so  agreed 
to  be  lent  as  aforesaid,  and  the  said  several  sums  of  money  so 
agreed  to  be  given  and  paid  as  aforesaid  for  tUe  lending  and  giv- 
ing day  of  payment  of  the  said  sum  of  912/.  12s.  6d.  the  de- 
fendaut  should  execute,  and  as  his  deed  deliver,  to  the  testator  a 
certain  writing  obligatory,  with  a  condition  thereunder  written, 
making  void  the  same  in  case  the  defendant  should  on  the  1st 
of  September  1785,  transfer  to  the  testator  the  said  sum  of 
74/.  10s.  per  annum,  in  the  short  annuities ;  (which  annuity,  it 
was  agreed,  should  be  stated  in  the  said  condition  to  have  been 
^  the  interest  or  share  of  the  testator  in  the  said  joint-stock,  and  to 

have  been  by  him,  before  the  execution  of  the  said  writing  obliga- 
tory, transferred  to  the  defendant ;)  and  should  in  the  mean  time 
pay  to  the  testator  the  said  annuity  by  even  half-yearly  pay- 
ments, as  the  same  should  become  due,  (viz,)  on  the  5th  of 
January f  and  5th  of  July  in  each  year ;  or  if  the  defendant  should 
on  the  5th  of  January  1786,  pay  unto  the  testator,  his  executors, 
^c.  91-/-  12s.  6d.  which  should  be  mentioned  and  expressed 
in  the  said  condition  to  be  the  consideration  of  the  said  pretended 
transfer  or  sale  of  the  said  annuity,  together  with  37/.  ds.  as  the 
dividend  due  on  the  said  annuity,  and  did  and  should  in  the  mean 
time  pay  tin  to  the  testator,  his  executors,  &c.  the  said  annuity 
of  74/.  10s.  per  annum,  by  even  half-yearly  payments  on  the 
5tb  of  January  and  the  5th  of  Jult/  in  each  year :  whereas  in 
truth  and  in  fact,  no  such  transfer  of  any  such  annuity  v^'as  ever 
made,  or  intended  to  be  made,  by  the  testator  to  the  defendant, 
but  the  same  was  inserted  in  the  said  condition  only  as  a  colour 
and  device  for  the  purpose  aforesaid.  That,  in  pursuance  and 
prosecution  of  the  said  corrupt  contract  and  agreement,  the 
testator  afterwards,  (to  wit),  on  the  1st  of  September  1784,  at 
4rc.  did  lend  to  him  the  defendant  the  said  sum  of  912/.  12s.  6d. 
to  charged,  alleged,  and  admitted  to  be  due  as  aforesaid,  and 
did  forbear,  and  give  day  of  payment  thereof  according  to  the 

said 
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said  corrupt  agreement;  and  that  the  defendant,  for  securing        1790. 

the  said  sum  of  gi2/.  \Zs,  fid.  so  lent  and  forborne  as  aforesaid^        

nnd  also  the  said  sums  of  money  so  agreed  to  be  given  and  aje^t 
paid  as  aforesaid  for  the  lending,  forbearance,  and  giving  day  of  Wbllings. 
payment  of  the  said  sum  of  9\^L  I2s!6d.  executed  a  certain 
writing  obligatory,  whereby  the  defendant  became  bound  to 
the  testator  in  the  penal  sum  of  1825/.  5$.  with  a  condition 
thereunder  writteni  for  making  void  the  same  on  performance  of 
the  said  corrupt  contract  and  agreement.  That  the  said  sums 
of  money  so  agreed  and  secured  by  the  said  writing  obligatory, 
and  the  condition  thereunder  written,  to  be  paid  as  aforesaid  to 
the  testator  for  the  lending  and  giving  day  of  payment  of  the 
said  sum  of  912/.  12$.  6d,  as  aforesaid,  for  the  time  aforesaid, 
exceeded  the  rate  of  5L  for  the  forbearance  and  giving  day  of 
payment  for  every  100/.  of  the  said  9^2/.  125.  6d.  for  a  year, 
and  so  in  proportion,  contrary  to  the  form  of  the  statute,  S^c. ; 
by  reason  whereof,  and  by  force  of  the  statute,  the  said  writing 
obligatory  so  executed  as  aforesaid  was  void  in  law.  That  the 
testator  before  executing  the  said  writing  obligatory  in  the 
declaration  mentioned,  {viz.)  on  the  5th  of  June  1782,  at,  Sfc, 
made  his  last  will  in  writing,  and  thereby  gave  and  bequeathed 
tothe  defendant  the  sum  of  200/.  and  thereby  constituted  and 
appointed  the  said  Ann  (then  being  his  wife)  executrix  and  the 
plaintiff  executor  thereof,  and  afterwards  on,  S^c,  at  Sfc,  died ; 
after  whose  death,  on,  ^c.  the  said  jinn  and  the  plaintiff  duly 
proved  the  said  will,  and  took  upon  themselves  the  burthen  of 
the  execution  thereoC  That  afterwards  and  before  the  time  of 
the  making  of  the  said  writing  obligatory  in  the  declaration 
mentioned,  (viz.)  on  the  24th  of  March  1786,  it  was  contracted 
and  agreed  between  the  said  Jinn,  since  deceased,  in  her  life- 
time, and  the  plaintiff  and  the  defendant,  that  the  defendant 
should  deduct  the  yearly  sum  of  16/.  from  the  said  74/.  \0s. 
the  said  annual  paymeut  so  corruptly  secured  in  the  name  of 
short  annuities  as  aforesaid,  and  on  account,  and  as  payment, 
of  the  said  sum  of  200/.  so  bequeathed  to  the  defendant ;  and 
that  the  defendant  should  execute,  and  as  his  deed  deliver,  to  the 
said  Ann  and  the  plaintiff  the  said  writing  obligatory  in  the  de* 
claration  mentioned  with  the  said  condition  thereunder  written 
for  securing  to  the  said  Ann  and  (he  plaintiff  the  residue  of  the 
money  so  corruptly  secured  and  payable  as  aforesaid,  after  such 
deduction  made.  The  defendant  then  averred  that,  in  pursuance 
and  prosecution  of  the  said  lastHnentioned  agreement,  he  after- 
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1790.        until   the  Ut  of  September   1785,    and  in  disch^  ^ 

should  on  the  1st  o(  September  17H5,  transfer  uri    0 

Ipah^ii        the  sum  of  74/.  10s.  per  annum,  in  the  sho'^/  ^ 
WELLIKG8.     should  in  the  me^  lime  pay  to  the  testator  »?//   0  ^e 

of  74/.  105.  on  the  5ih  of  January  ^^^//ff  S  der 

year ;  OR  should  pay  to  the  testator  on  ^H'^gr  §  -  ^aid 
the  sum  of  \^Vd.  Ws:  6d.  ^ogtiYi^t  /^fj ^^  ^  ,arcel 

and  in  the  mean  time  the  sum  of  ^yX///^    ^  as  first 

1785,  and  the  further  sum  of  37/  // //  f^  g     ^  greatly 

and  that  for  the  securing  the  ^^^}f/Hf  [i  jer  with 

to  be  lent  as  aforesaid,  and  f/ffi/f^  r  .  for  the 

agreed  to  be  given  and  p^i^/jng  ^  ^.^  s  j  lOO/.  of  the 
ing  day  of  payment  of  i^///^  ffs  I '  '.oportion,  contrary, 
fendaut  should  executf //  ^  /        ^^  ^^e  statute,  ^c.  the  said 

certain  writing  oblig/V 

making  void  the  sr.  '  j,^^,^  ^^^1^  ^^^j^j  f^^^  ^^^  jg^ond  in 

of  September  y  ^  ^f  ^1,^  gj^/^  j^s.  6rf.  to  be  iiwril  fAe 
74/.  10s.  per  r  ^  ^Q^  ^i,gp  ^g  defendant  was  to  pay  that  turn, 
was  agreed,         57/.  55.  and  in  the  mean  time  to  pay  37 1.  5s. 


the  intere.' 
bavebe^ 


^of  January  1785,  and  37/.  5s.  on  the  5tb  of  July^ 

^^^y*   f,r^'js'mtiff  in  his  replication  traversed  the  corrupt  agrce- 
pay      /^  alleged  in  the  second  and  third  pleas,  on  which  issues 

^h  appeared  in  evidence  at  the  trial  that  the  first  bond  had 
I,  given  by  the  defendant  to  the  testator  for  securing  the 
^iflcipal  sum  in  the  manner  therein  mentioned ;  and  that  the 
executors  of  the  obligee  having  threatened  to  put  it  in  suit,  the 
second  bond  was  given  at  the  defendant's  request  for  securing 
tbe  difference,  including  the  interest  which  had  accrued  under 
the  first.  With  respect  to  the  circumstances  under  which  tbe 
first  bond  had  been  given,  it  appeared  that  on  the  defendant's 
applying  to  the  testator  to  advance  the  money,  he  agreed  to  let 
him  have  it,  bnt  told  him  that  he  should  expect  the  same  interest 
which  he  received  in  the  short  annuities,  namely,  8^  per  centi 
and  wh'ch  bemg  assented  to,  it  was  agreed  that  the  money 
should  be  raised  by  a  sale  of  short  annuities  to  the  amount  of 
912/.  12s.  6d.  which  the  defendant  was  to  replace  in  the 
same  stock  by  the  first  of  September  1785  ;  but  if  it  were  mt 
replaced  by  that  time  he  uas  then  to  repay  that  sum  on  thefrst 
of  January  1786,  and  in  the  mean  time  to  pay  such  interest  u 
the  stock  would  have  produced.    It  was  admitted  that  there 

ins 
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^  actual  transfer  of  the  short  annuities  to  the  defendant        1/90. 

-%  *n  tlie  stock  was  really  sold  to  some  other  persoui  and        ~~ 

^'^      ^^^  ^  received  the  produce  of  it  on  the  same  day.  I»rd     •  Qganut 

^^     ^^  •o  the  jury  to  consider  whether  this  was  intended     W*.luno§. 

^^  '^      ^  ^  of  stocky  to  be  replaced  at  a  subsequent  timey 

,    '^  ^       ^  '      or  whither  it  was  intended  to  be  a  loan  of 

'^    -^  ^       "^1^  ♦  device  a  mere  colour  for  reserving  more  • 

;.  '^'^  ^1^      ^  '  found  that  it  was  a  fair  and  honest 

\,  <  *-^  *  "  slock,  and  gave  the  plaintiflf  a  vcr- 

^     ^  ^W'^  '^  ^^  *^®^  cause  why  the  verdict 

^**  .  ^i        «fji  .  new  trial  granted,  on  the  ground 

^^  y,  and  Gibbs,  now  shewed  cause;  insisting, 

.aiever  might  have  been  the  oiiginal  transaction 
.  the  parties,  the  usury  was  merged  by  the  cancelling  of 
^  tirst  bond,  and  the  execution  of  the  second,  on  which  this 
action  was  brought.  Secondly,  even  supposing,  that  the  con- 
sideration of  the  first  bond  could  be  now  inquired  into,  it  is  suf- 
ficient to  say,  that  the  jury  have  expressly  found  by  their  verdict 
that  this  was  a  fair  transfer  of  stock,  and  not  a  loan  of  money, 
and  have  thereby  negatived  the  usury ;  as  it  cannot  be  denied 
that  such  a  transaction,  if  bonajide^  is  legal,  reserving  the  interest 
of  the  stock,  although  it  exceed  6  per  cent.  The  defendant  had 
it  in  his  power  to  get  rid  of  the  burden  by  replacing  the  stock 
any  time  before  September  1785.  During  that  interval  the 
testator  run  the  risk  of  the  fall  of  the  stock  ;  and  had  the  stock 
fallen,  the  defendant  would  have  been  a  gainer  by  replacing  the 
stock  at  so  much  less  than  he  had  received.  And  the  testator 
himself  was  only  to  receive  what  he  would  have  received  m  case 
he  had  not  sold  out  his  stock.  1  he  only  ground,  on  which  it 
can  be  contended  that  this  agreement  cannot  be  supported,  is 
that  though  it  be  fair  on  the  fiice  of  it,  it  was  a  mere  cover  for 
usury ;  ~but  that  the  jury  have  negatived.  But,  thirdly,  what- 
ever consideration  these  questions  might  deserve,  the  defendant 
18  not  entitled  to  a  new  trial,  as  there  was  a  variance  on  the  for- 
mer trial  (a)  between  the  charge  and  the  evidence  of  usury;  on 
which  ground  alone  the  plaintiff  was  entitled  to  a  verdict  on  the 
first  trial.  The  Evidence  varied  from  the  defence  set  up  both 
in  the  second  and  third  pleas :  The  second  plea  states  the  for- 
bearance of   the  priivcipal  sum  of  912/.    \ts.  6c/.  until  the 

(a)  Thu  objection  was  taken  at  the  trial. 
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1790.        wards  on,  B^c.  at,  i^e,  in  order  td  secuce  to  them  the  said  Awt 

and  John  the  said  residue  of  the  money  due  to  them  as  execu- 

Tate 

aguinsi       ^^^^  ^^  aforesaid,  upon  and  by  virtue  of  the  said  first  mentioned 

Welling^,     corrupt  contract,  did  execuie  the  said  writing  obligatory  in  the 

declaration    mentioned,    with    the    said    condition   thereunder 

written ;  and  that  the  said  sum  of  money,  so  secured  by  the  said 

writing  obligatory  in  the  declaration  mentioned,  was  and  is  parcel 

of  the  said  sum  of  money  so  corruptly  lent  and  secured  as  first 

aforesaid,  and  i^hereon  the  interest  secured  as  aforesaid  greatly 

exceeded  the  principal  sum  of  912/.   \9a.  6d.  together  with 

the  interest  of  the  same  at  and  after  the  rate  of  3/.  for  the 

forbearance  and  giving  day  of  payment  of  every  100/.  of  the 

said  Ql^L  12s.  Gd.  for  a  year,  and  so  in  proportion,  contrary, 

Sfc, ;  by  reason  whereof  and  by  force  of  the  statute^  l^c,  the  said 

writing  obligatory  is  void  in  law. 

There  i/v.as  a  third  plea,  which  only  varied  from  the  second  in 
stating  the  forbearance  of  the  91^/.  125.  6d.  to  be  untU  the 
5th  of' January  1786,  when  the  defendant  was  to  pay  that  sum, 
together  with  37/.  5s,  and  in  the  mean  time  to  pay  37L  5s. 
on  the  5th  of  January  1785,  and  37/.  5s.  on  the  5tb  of  July^ 
1785. 

The  plaintiff  in  his  replication  traversed  the  corrupt  agree- 
ments as  alleged  in  the  second  and  third  pleas,  on  which  issues 
were  joined. 

It  appeared  in  evidence  at  the  trial  that  the  first  bond  had 
been  given  by  the  defendant  to  the  testator  for  securing  the 
principal  sum  in  the  manner  therein  mentioned ;  and  that  the 
executors  of  the  obligee  having  threatened  to  put  it  in  suit,  the 
second  bond  was  given  at  the  defendant's  request  for  securing 
the  difference,  including  the  interest  which  had  accrued  under 
the  first.  With  respect  to  the  circumstances  under  which  the 
first  bond  had  been  given,  it  appeared  that  on  the  defendant's 
applying  to  the  testator  to  advance  the  money,  he  agreed  to  let 
him  have  it,  bnt  told  him  that  he  should  expect  the  same  interest 
which  he  received  in  the  short  annuities,  namely,  8^  per  centi 
and  wh.ch  bemg  assented  to,  it  was  agreed  that  the  money 
should  be  raised  by  a  sale  of  short  annuities  to  tlie  amount  of 
912/*  125.  &d.  which  the  defendant  was  to  replace  in  the 
same  stock  by  the  first  of  September  1785  ;  but  if  it  were  not 
,  replaced  by  that  time  he  was  then  to  repay  that  sum  on  thejint 
of  January  1786,  and  in  the  mean  time  to  pay  such  interest  as 
the  stock  would  have  produced.    It  was  admitted  that  there 

was 
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was  no  actaal  transfer  of  the  short  annuities  to  the  defendant        1790. 
himself;  but  tlie  stock  was  really  sold  to  some  other  person,  and        ~~ 
the  defendant  received  the  produce  of  it  on  the  same  day.  I»rd     •  against 
Kenyan  left  it  to  the  jury  to  consider  whether  this  was  intended     ^^^^i^os. 
as  a  bou&fide  loan  of  stock,  to  be  replaced  at  a  subsequent  time, 
or  repaid  in  money,  or  whither  it  was  intended  to  be  a  loan  of 
money,  and  the  present  device  a  mere  colpur  for  reserving  more  * 

than  legal  interest ;  they  found  that  it  was  a  fair  and  honest 
transaction,  a  mere  loan  of  stock,  and  gave  the  plaintiflf  a  ver* 
diet. 

Btarcroft  having  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  granted,  on  the  ground 
of  usury ; 

ErskinCf  A/ingay,  and  Gibbs,  now  shewed  cause ;  insisting, 
first,  that  whatever  might  have  been  the  original  transaction 
between  the  parties,  the  usury  was  merged  by  the  cancelling  of 
the  first  bond,  and  the  execution  of  the  second,  on  which  this 
action  was  brought.  Secondly,  even  supposing,  that  the  con- 
sideration  of  the  first  bond  could  be  now  inquired  into,  it  is  suf- 
ficient to  say,  that  the  jury  have  expressly  found  by  their  verdict 
that  this  was  a  fair  transfer  of  stock,  and  not  a  loan  of  money, 
and  have  thereby  negatived  the  usury ;  as  it  cannot  be  denied 
that  such  a  transaction,  if  bondjide,  is  legal,  reserving  the  interest 
of  the  stock,  alihough  it  exceed  6  per  cent.  The  defendant  had 
it  in  his  power  to  get  rid  of  the  burden  by  replacing  the  stock 
any  time  before  September  1785.  During  that  interval  the 
testator  run  the  risk  of  the  fall  of  the  stock  ;  and  had  the  stock 
fallen,  the  defendant  would  have  been  a  gainer  by  replacing  the 
stock  at  so  much  less  (ban  he  had  received.  And  the  testator 
himself  was  only  to  receive  what  he  would  have  received  in  case 
he  had  not  sold  out  his  stock.  The  only  ground,  on  which  it 
can  be  contended  that  this  agreement  cannot  be  supported,  is 
that  though  it  be  fair  on  the  face  of  it,  it  was  a  mere  cover  for 
usury ;  ^but  that  the  jury  have  negatived.  But,  thirdly,  what- 
ever consideration  these  questions  might  deserve,  the  defendant 
18  not  entitled  to  a  new  trial,  as  there  was  a  variance  on  the  for- 
mer trial  (a)  between  the  charge  and  the  evidence  of  usury ;  on 
which  ground  alone  the  plaintifi*  was  entitled  to  a  verdict  on  (he 
first  trial.  The  Evidence  varied  from  the  defence  set  up  both 
in  the  second  and  third  pleas :  The  second  plea  states  the  for- 
bearance of   the  priivcipal  sum  of  9\^l»    l^<-  6c/.  until  the 

(a)  This  objection  was  taken  at  the  trial. 
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1790.        wards  on,  S^c,  at,  ^c.  in  order  lb  secuce  to  them  the  said  Ann 

and  John  the  said  residue  of  the  money  due  to  them  as  execu- 

ogaiMt  ^^^^  3^  aforesaid,  upon  and  by  virtue  of  the  said  first  mentioned 
WELLING9.  corrupt  contract,  did  execute  the  said  writing  obligatory  in  the 
declaration  mentioned,  with  the  said  condition  thereunder 
written ;  and  that  the  said  sum  of  money,  so  secured  by  the  said 
writing  obligatory  in  the  declaration  mentioned,  was  and  is  parcel 
of  the  said  snm  of  nmney  so  corruptly  lent  and  secured  as  first 
aforesaid,  and  ^hereon  the  interest  secured  as  aforesaid  greatly 
exceeded  the  principal  sum  of  9 1 2/.  125.  Gd,  together  with 
the  interest  of  the  same  at  and  after  the  rate  of  5/.  for  the 
forbearance  and  giving  day  of  payment  of  every  100/.  of  the 
said  gi<^/.  ids.  M>  for  a  year,  and  so  in  proportion,  contrary, 
B^c, ;  by  reason  whereof  and  by  force  of  the  statute,  S^c,  the  said 
writing  obligatory  is  void  in  law. 

There  vva;)  a  third  plea,  nhich  only  varied  from  the  second  in 
stating  (he  forbearance  of  the  912/.  125.  6<f.  to  be  untU  the 
bth  of  January  1786,  when  the  defendant  was  \o  pay  that  sum^ 
together  with  37/.  ^s.  and  in  the  mean  time  to  pay  S?/-  5s. 
on  the  5tfa  of  January  1785,  and  37/.  5s.  on  the  5tb  of  July^ 
1765. 

The  pIainti£F  in  his  replication  traversed  the  corrupt  agree- 
ments as  alleged  in  the  second  and  third  pleas,  on  which  issues 
were  joined. 

It  appeared  in  evidence  at  the  trial  that  the  first  bond  had 
been  given  by  the  defendant  to  the  testator  for  securing  the 
principal  sum  in  the  manner  therein  mentioned ;  and  that  the 
executors  of  the  obligee  having  threatened  to  put  it  in  suit,  the 
second  bond  was  given  at  the  defendant's  request  for  securing 
the  difference,  including  the  interest  which  had  accrued  under 
the  first.  With  respect  to  the  circumstances  under  which  the 
first  bond  had  been  given,  it  appeared  that  on  the  defendant's 
applying  to  the  testator  to  advance  the  money,  he  agreed  to  let 
him  have  it,  bnt  told  him  that  he  should  expect  the  same  interest 
which  he  received  in  the  short  annuities,  namely,  8J  per  cent. 
and  wh'ch  bemg  assented  to,  it  was  agreed  that  the  money 
should  be  raised  by  a  sale  of  short  annuities  to  the  amount  of 
912/.  125.  6c/.  which  the  defendant  was  to  replace  in  the 
same  stock  by  the  first  of  September  1785  ;  but  if  it  were  not 
I  replaced  by  that  time  he  ua$  then  to  repay  that  sum  on  thefrst 
of  January  1786,  and  in  the  mean  time  to  pay  such  interests! 
the  stock  would  have  produced.    It  was  admitted  that  there 

was 
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was  no  actaal  transfer  of  the  short  annuities  to  the  defendant  1790. 
himself;  but  the  stock  was  really  sold  to  some  other  person,  and  ~~ 
the  defendant  received  the  produce  of  it  on  the  same  day.  I»rd  >  o^omj^ 
Kenyan  left  it  to  the  jury  to  consider  whether  this  was  intended 
as  a  bou&fide  loan  of  stock,  to  be  replaced  at  a  subsequent  time, 
or  repaid  in  money,  or  whether  it  was  intended  to  be  a  loan  of 
money,  and  the  present  device  a  mere  colour  for  reserving  more 
than  legal  interest ;  they  found  that  it  was  a  fair  and  honest 
transaction,  a  mere  loan  of  stock,  and  gave  the  plaintiflf  a  ver* 
diet. 

Bearcroft  having  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  granted,  on  the  ground 
of  usury ; 

Erskine^  Siingayf  and  Gibbs,  now  shewed  cause ;  insisting^ 
first,  that  whatever  might  have  been  the  original  transaction 
between  the  parties,  the  usury  was  merged  by  the  cancelling  of 
the  first  bond,  and  the  execution  of  the  second,  on  which  this 
action  was  brought.  Secondly,  even  supposing,  that  the  con- 
sideration  of  the  first  bond  could  be  now  inquired  into,  it  is  suf- 
ficient to  say,  that  the  jury  have  expressly  found  by  their  verdict 
that  this  was  a  fair  transkr  of  stock,  and  not  a  loan  of  money, 
and  have  thereby  negatived  the  usury ;  as  it  cannot  be  denied 
that  such  a  transaction,  if  bondjide,  is  legal,  reserving  the  interest 
of  the  stock,  although  it  exceed  6  per  cent.  The  defendant  had 
it  in  his  power  to  get  rid  of  the  burden  by  replacing  the  stock 
any  time  before  September  1785.  During  that  interval  the 
testator  run  the  risk  of  the  fall  of  the  stock  ;  and  had  the  stock 
fallen,  the  defendant  would  have  been  a  gainer  by  replacing  the 
stock  at  so  much  less  than  he  had  received.  And  the  testator 
himself  was  only  to  receive  vihat  he  would  have  received  in  case 
he  had  not  sold  out  his  stock.  The  only  ground^  on  which  it 
can  be  contended  that  this  agreement  cannot  be  supported,  is 
that  though  it  be  fair  on  the  face  of  it,  it  was  a  mere  cover  for 
usury ;  ^but  that  the  jury  have  negatived.  But,  thirdly,  what- 
ever consideration  these  questions  might  deserve,  the  defendant 
is  not  entitled  to  a  new  trial,  as  there  was  a  variance  on  the  for- 
mer trial  (a)  between  the  charge  and  the  evidence  of  usury ;  on 
which  ground  alone  the  plaintifi*  was  entitled  to  a  verdict  on  the 
first  trial.  The  Evidence  varied  from  the  defence  set  up  both 
in  the  second  and  third  pleas :  The  second  plea  states  the  for- 
bearance of   the  prtivcipal  sum  of  912/-    l^<-  6c/.  until  the 

(a)  Thu  objection  was  taken  at  the  trial. 
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1790.        wards  on,  B^c.  at,  i^e.  in  order  xt  secuce  to  them  the  said  Am^ 

and  John  the  said  residue  of  the  money  due  to  them  as  execu- 

ofimst  ^^^^  3'  aforesaid,  upon  and  by  virtue  of  tlie  said  first  mentioned 
W£LLtNG9.  corrupt  contract,  did  execute  the  said  writing  obligatory  in  the 
declaration  mentioned,  with  the  said  condition  thereunder 
written;  and  that  the  said  sum  of  money,  so  secured  by  the  said 
writing  obligatory  in  the  declaration  mentioned,  was  and  is  parcel 
of  the  said  sum  of  money  so  corruptly  lent  and  secured  as  first 
aforesaid,  and  i« hereon  the  interest  secured  as  aforesaid  greatly 
exceeded  the  principal  sum  of  912/.  \^s.  Gd.  together  with 
the  interest  of  the  same  at  and  after  the  rate  of  5/.  for  the 
forbearance  and  giving  day  of  payment  of  every  100/.  of  the 
said  gi<2/.  i2s.  (m/.  for  a  year,  and  so  in  proportion,  contrary, 
^c. ;  by  reason  whereof  and  by  force  of  the  statute,  S^c.  the  said 
writing  obligatory  is  void  in  law. 

There  was  a  third  plea,  which  only  varied  from  the  second  in 
stating  (he  forbearance  of  the  91^/.  1^5.  6<f.  to  be  untU  the 
5th  of  January  1786,  when  the  defendant  was  to  pay  that  sum^ 
together  with  37/.  55.  and  in  the  mean  lime  to  pay  STL  5s. 
on  the  6th  of  January  1785,  and  37/.  5s.  on  the  5tb  of  July- 
1765. 

The  plaintiff  in  his  replication  traversed  the  corrupt  agree- 
ments as  alleged  in  the  second  and  third  pleas,  on  which  issues 
were  joined. 

It  appeared  in  evidence  at  the  trial  that  the  first  bond  bad 
been  given  by  the  defendant  to  the  testator  for  securing  the 
principal  sum  in  the  manner  therein  mentioned ;  and  that  the 
executors  of  the  obligee  having  threatened  to  put  it  in  suit,  the 
second  bond  was  given  at  the  defendant's  request  for  securing 
the  difference,  including  the  interest  which  had  accrued  under 
the  first.  With  respect  to  the  circumstances  under  which  the 
first  bond  had  been  given,  it  appeared  that  on  the  defendant's 
applying  to  the  testator  to  advance  the  money,  he  agreed  to  let 
him  have  it,  bnt  told  him  that  he  should  expect  the  same  interest 
which  he  received  in  the  short  annuities,  namely,  8J  per  cent. 
and  wh:ch  bemg  assented  to,  it  was  agreed  that  the  money 
should  be  raised  by  a  sale  of  short  annuities  to  the  amount  of 
912/.  l^s.  6d.  which  the  defendant  was  to  replace  in  the 
same  stock  by  the  first  of  September  1785  ;  but  if  it  were  not 
,  replaced  by  that  time  he  teas  then  to  repay  that  sum  on  the  first 
of  January  1786,  and  in  the  mean  time  to  pay  such  interest  as 
the  stock  would  have  produced.    It  was  admitted  that  there 

was 
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was  no  actaal  transfer  of  the  short  annuities  to  the  defendant        1790. 
himself;  but  the  stock  was  really  sold  to  some  other  person^  and        ~~ 
the  defendant  received  the  produce  of  it  on  the  same  day.  I»rd     •  ogumst 
Kenyan  left  it  to  the  jury  to  consider  whether  this  was  intended     ^^^^^^^^ 
as  a  bon&Jide  loan  of  stock,  to  be  replaced  at  a  subsequent  timey 
or  repaid  in  money,  or  whither  it  was  intended  to  be  a  loan  of 
money,  and  the  present  device  a  mere  colour  for  reserving  more  * 

than  legal  interest ;  they  found  that  it  was  a  fair  and  honest 
transaction,  a  mere  loan  of  stock,  and  gave  the  plaintiflf  a  ver* 
diet. 

Btarcroft  having  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  granted,  on  the  ground 
of  usury ; 

Erskine,  Mingay,  and  Gibbs^  now  shewed  cause;  insisting, 
first,  that  whatever  might  have  been  the  original  transaction 
between  the  parties,  the  usury  was  merged  by  the  cancelling  of 
the  first  bond,  and  the  execution  of  the  second,  on  which  this 
action  was  brought.  Secondly,  even  supposing,  that  the  con- 
sideration of  the  first  bond  could  be  now  inquired  into,  it  is  suf- 
ficient to  say,  that  the  jury  have  expressly  found  by  their  verdict 
that  this  was  a  fair  transfer  of  stock,  and  not  a  loan  of  money, 
and  have  thereby  negatived  the  usury ;  as  it  cannot  be  denied 
that  such  a  transaction,  if  bondjide,  is  legal,  reserving  the  interest 
of  the  stock,  although  it  exceed  6  per  cent.  The  defendant  had 
it  in  his  power  to  get  rid  of  the  burden  by  replacing  the  stock 
any  time  before  September  1785.  During  that  interval  the 
testator  run  the  risk  of  the  fall  of  the  stock  ;  and  had  the  stock 
fallen,  the  defendaat  would  have  been  a  gainer  by  replacing  the 
stock  at  so  much  less  (ban  he  had  received.  And  the  testator 
himself  was  only  to  receive  what  he  would  have  received  in  case 
he  had  not  sold  out  his  stock.  The  only  ground,  on  which  it 
can  be  contended  that  this  agreement  cannot  be  supported,  is 
that  though  it  be  fair  on  the  face  of  it,  it  was  a  mere  cover  for 
usury ;  ^but  that  the  jury  have  negatived.  But,  thirdly,  what- 
ever consideration  these  questions  might  deserve,  the  defendant 
18  not  entitled  to  a  new  trial,  as  there  was  a  variance  on  the  for- 
mer trial  (a)  between  the  charge  and  the  evidence  of  usury ;  on 
which  ground  alone  the  plaintiff  was  entitled  to  a  verdict  on  the 
first  trial.  The  Evidence  varied  from  the  defence  set  up  both 
in  the  second  and  third  pleas :  The  second  plea  states  the  for- 
bearance of  the  priivcipal  sum  of  912/-    1^«  6c/.  until  the 

(a)  Thb  objection  was  taken  at  the  trial. 
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1790.        wards  oo,  tfc.  at,  ifc.  in  order  to  secure  to  them  the  said  Aim 

— ^^         and  John  the  said  residue  of  the  money  due  to  them  as  execu- 
Tate 
against       ^^^^  ^'  aforesaid,  upon  and  by  virtue  of  the  said  first  mentioned 

Weilimg*.     corrupt  contract,  did  extcuie  the  said  writing  obligatory  in  the 

declaration    mentioned,    with    the    said    condition    thereunder 

written;  and  that  the  said  sum  of  money,  so  secured  by  the  raid 

writing  obligatory  in  the  declaration  mentioned,  was  and  is  parcel 

of  the  said  snm  of  money  so  corruptly  lent  and  secured  as  first 

aforesaid,  and  h hereon  the  interest  secured  as  aforesaid  greatly 

exceeded  the  principal  sum  of  912/.   125.  6d,  together  with 

the  interest  of  the  same  at  and  after  the  rate  of  5/.  for  the 

forbearance  and  giving  day  of  payment  of  every  100/.  of  the 

said  9\*2L  ids.  Gd.  for  a  year,  and  so  in  proportion,  contrary, 

Sfc, ;  by  reason  whereof  and  by  force  of  the  statute,  ^c.  the  said 

writing  obligatory  is  void  in  law. 

There  Mra^  a  third  plea,  which  only  varied  from  the  second  in 
stating  the  forbearance  of  the  QViL  l^s.dd.  to  be  until  the 
5th  of' January  1786,  when  the  defendant  was  to  pay  that  sum^ 
together  with  37/.  5s.  and  in  the  mean  time  to  pay  37L  5s. 
on  the  5th  of  January  1786,  and  37/.  5s.  on  the  5tb  of  July^ 
1765. 

The  plaintiff  in  his  replication  traversed  the  corrupt  agree- 
ments as  alleged  in  the  second  and  third  pleas,  on  which  issues 
were  joined. 

It  appeared  in  evidence  at  the  trial  that  the  first  bond  had 
been  given  by  the  defendant  to  the  testator  for  securing  the 
principal  sura  in  the  manner  therein  mentioned ;  and  that  the 
executors  of  the  obligee  having  threatened  to  put  it  in  suit,  the 
second  bond  was  given  at  the  defendant's  request  for  securing 
the  difference,  including  the  interest  which  had  accrued  under 
the  first.  With  respect  to  the  circumstances  under  which  the 
first  bond  had  been  given,  it  appeared  that  on  the  defendant's 
applying  to  the  testator  to  advance  the  money,  he  agreed  to  let 
him  have  it,  bnt  told  him  that  he  should  expect  (he  same  interest 
which  he  received  in  the  short  annuities,  namely,  8^  per  cent. 
and  whxh  bejng  assented  to,  it  was  agreed  that  the  money 
should  be  raised  by  a  sale  of  short  annuities  to  the  amount  of 
912/.  l^s.  6d.  which  the  defendant  was  to  replace  in  the 
same  stock  by  the  first  of  September  1785  ;  hut  if  it  were  not 
,  replaced  by  that  time  he  teas  then  to  repay  that  sum  on  thejirst 
of  January  1786,  and  in  the  mean  time  to  pay  such  interest  as 
the  stock  would  have  produced.    It  was  admitted  that  there 

was 
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was  no  actual  transfer  of  the  short  annuities  to  the  defendant        1790. 
himself;  but  the  stock  was  really  sold  to  some  other  person,  and        ~~ 
the  defendant  received  ihe  produce  of  it  on  the  same  day.  LK)rd     •  agamst 
Kenytm  left  it  to  the  jury  to  consider  whether  this  was  intended     WtLUNcs. 
as  a  bon&fide  loan  of  stock,  to  be  replaced  at  a  subsequent  time, 
or  repaid  in  money,  or  whither  it  was  intended  to  be  a  loan  of 
money,  and  the  present  device  a  mere  colour  for  reserving  more  * 

tban  legal  interest ;  they  found  that  it  was  a  fair  and  honest 
transaction,  a  mere  loan  of  stock,  and  gave  the  plaintiflf  a  ver- 
dict. 

Bearcrofi  having  obtained  a  rule  to  shew  cause  why  the  verdict 
abould  not  be  set  aside,  and  a  nev/  trial  granted,  on  the  ground 
of  usury; 

JSrskine^  Mingay^  and  GibbSf  now  shewed  cause ;  insisting, 
first,  that  whatever  might  have  been  the  original  transaction 
betiveen  the  parties,  the  usury  was  merged  by  the  cancelling  of 
ibe  first  bond,  and  the  execution  of  the  second,  on  which  this 
action  was  brought.  Secondly,  even  supposing,  that  the  con- 
sideration of  the  first  bond  could  be  now  inquired  into,  it  is  suf- 
ficient to  say,  that  the  jury  have  expressly  found  by  their  verdict 
that  this  was  a  fair  transfer  of  stock,  and  not  a  loan  of  money, 
and  have  thereby  negatived  the  usury ;  as  it  cannot  be  denied 
that  such  a  transaction,  if  bonajide,  is  legal,  reserving  the  interest 
of  the  stock,  although  it  exceed  6  per  cent.  The  defendant  had 
it  in  Ills  power  to  get  rid  of  the  burden  by  replacing  the  stock 
any  time  before  September  1785.  During  that  interval  the 
testator  run  the  risk  of  the  fall  of  the  stock  ;  and  had  the  stock 
fallen,  the  defendant  would  have  been  a  gainer  by  replacing  the 
stock  at  so  much  less  than  he  had  received.  And  the' testator 
himself  was  only  to  receive  what  he  would  have  received  in  case 
he  had  not  sold  out  his  stock.  The  only  ground,  on  which  it 
can  be  contended  that  this  agreement  cannot  be  supported,  is 
that  though  it  be  fair  on  the  face  of  it,  it  was  a  mere  cover  for 
usury  ;  ^but  that  the  jury  have  negatived.  But,  thirdly,  what- 
ever consideration  these  questions  might  deserve,  the  defendant 
18  not  entitled  to  a  new  trial,  as  there  was  a  variance  on  the  for- 
mer trial  {a)  between  the  charge  and  the  evidence  of  usury ;  on 
which  ground  alone  the  plaintiff  was  entitled  to  a  verdict  on  the 
first  trial.  The  Evidence  varied  from  the  defence  set  up  both 
in  the  second  and  third  pleas :  The  second  plea  states  the  for- 
bearance of   the  prii^cipai  sum  of  912/*    l^«*  6d.  until  the 

(a)  This  objection  was  taken  at  the  trial. 
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1790.       firU  of  September  1785;  whereas  Ihe  evidence  wis  in  tbe  alter- 

\  '     native,  till  the  first  of  September  1765,  or  tlie  first  of  January 

ngmnBi         1786,  at  the  defendant's  option.    The  same  objection  applies  to 

Tl'BLUNGi.     Ihe  second  plea,  which  stutes  the  forbearance  absolutely  tiU  the 

first  of  January  1786. 

Bearcroftf  Baldwin,  and  fVood,  in  support  of  the  rule.    If  the 
consideration  for  the  first  bond  were  usurious,  and  that  bond 
were  the  consideration  for  tbe  second,  it  cannot  be  pretended 
but  that  tbe  second  bond  is  also  void.    And  that  brings  it  to  the 
principal  question,  whether  the  consideration  for  the  first  bond 
was  or  was  not  usurious.    Now  although  a  contract  for  the  loan 
of  stock,  to  be  replaced  in  stock  at  all  events,  be  legal,  yet  a 
contract  for  the  loan  of  stock  to  be  replaced  on  a  given  daj,  or 
to  be  repaid  in  money  at  a  subsequent  day.,  reserving  a  greater 
interest  than  the  law  allows  in  other  cases,  is  xlearly  usurious 
and  illegal.     For  after  that  given  day  the  lender  does  not  ran 
any  risk  in  the  fluctuation  of  the  stocks,  and  it  then  becomes  a 
bare  loan  of  money  with  a  reservation  of  usurious  interest.    la 
Roberts  v.  Trenayne  (a),  it  was  held  that,  unless  the  principal 
be  hazarded,  no  excess  of  interest  above  tbe  legal  allowance  can 
be  taken  on  any  condition.     Now  here  the  principal  was  not  in 
hazard  after  the  first  of  September  1785 ;  and  yet  after  that  time 
more  than  legal  interest  was  reserved.     If  on  this  transaction  so 
action  had  been  brought  against  the  testator  fur  usury  in  taking 
more  than  legal  interest  from  September  1785  to  January  178^ 
a  verdict  must  have  been  given  against  him  on  these  facts ;  and 
the  same  question  arises  on  this  plea.     Besides  it  might  be  con- 
tended here  that  there  was  no  loan  of  stock  at  all  to  tbe  de- 
fendant, the  transfer  having  been  made  to  another  person,  and  the 
only  loan  between  these  parties  being  of  money.    5dly,  Neither 
is  there  any  ground  for  the  supposed  variance  between  tbe  re- 
cord and  the  evidence.     The  second  plea  states,  according  to 
the  condition  of  the  bond,  that  the  testator  should  forbear 
and  give  to  the  defendant  day  of  payment  of  the  sum  of 
0l2l,  12s.  6d.  for  certain  periods  and  on  certain  terms,  tbat  is 
to  say,  for  the  forbearance  of  the  principal  till  the  first  of  Sep- 
tember 1785,  the  defendant  would  on  the  first  of  September  1783 
transfer  the  stock  to  the  testator,  and  would  in  the  mean  time  psj 
him   the  annual  sum  of   74/.   lOs.,    or  would   on   tbe  6th 
9f  January  1786  pay  to  the  testator  the  principal  sum,  and 

(«)  Cro.  Jae.  507. 
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in  the  mean  time  pay  the  said  annuity  of  74/.   10s.  by  half-        1790. 
yearly  payments :  This  therefore  was  stated  in  the  alternative 
according  to  the  evidence.    The  third  plea  states  the  legal  effect        agaimt 
and  operation  of  the  loan  :  By  the  terms  of  the  contract  it  was     Vb<'I'I«gi, 
in  the  defer^dant's  option  to  keep  the  money  till  the  first  of  Ja^ 
nuary  1786)  and,  as  he  made  his  option  lo  keep  it,  it  became  a 
loan  till  that  time.    And  though  it  is  not  stated  in  either  of  the 
pleas  in  express  terms  from  what  time  the  testator  was  to  for- 
bear and  give  day  of  payment,  yet  the  forbearance  must  be 
taken  to  begin  at  the  time  of  the  loan. 

Lord  Kbm  YON,  Ch.  J. — It  has  been  argued  by  the  plaintiflPs 
counsel  that  we  are  precluded  from  considering  whether  or  not 
the  first  contract  were  usurious ;  because  admitting  it  to  be  so, 
it  was  merged  in  the  second  bond.   But  as  the  former  bond  was  ^ 

the  consideration  of  this,  on  which  the  present  action  is  found- 
ed, if  that  were  void  as  being  given  for  an  usurious  considera- 
tion, most  undoubtedly  this  second  bond  would  be  also  void. 
The  principal  question  therefore  seems  to  be  whether  the 
original  transaction  were  or  were  not  usurious.  With  respect 
to  one  part  of  the  argument,  that  there  was  no  loan  of  stock 
to  the  defendant,  there  is  no  doubt  whatever.  It  is  true  that^[8T.  R.S90.] 
there  was  no  actual  transfer  of  stock  to  the  defendant  in  fact^ 
though  there  was  tit  stJfitance*  For  it  appeared  by  the  evidence 
that  the  stock  was  sold  on  the  1st  of  September,  and  that  the  prii* 
duce  was  paid  to  the  defendant  himself  on  the  same  day.  The 
transfer  of  the  stock  itself  was  never  in  the  contemplation  of 
the  parties,  and  would  not  have  answered  the  end  proposed ; 
but  it  must  be  virtually  considered  as  a  loan  of  stock.  Now  it  is 
admitted  that  a  mere  loan  of  stock  is  not  usurious,  nor  the  pay- 
ment of  the  dividends  in  the  mean  time,  though  they  exceed  the 
legal  rate  of  interest.  In  this  case  it  is  clear  that  the  loan 
was  originally  a  loan  of  stock  during  the  first  year,  because  the 
party  borrowing  it  had  it  in  his  power  to  replace  the  stock  itself^ 
if  he  had  chosen.  During  that  period  therefore  there  was 
nothing  illegal  in  the  transaction.  But  1  have  had  some  doubt 
in  my  mind  in  the  course  of  the  argument  whether,  as  the 
defendant  had  no  power  to  re-place  the  stock  after  the  ex- 
piration of  ,the  year,  it  did  not  become  a  loan  of  money  from 
that  time  with  a  reservation  of  usurious  interest,  and  that  the 
pretence  of  transferring  the  stock  was  merely  a  colour  for  the 
usurious  transaction.  But  my  doubt  is  now  removed ;  for  this 
f life  ought  not  to  have  a  colour  imputed  to  it,  which  is  ex- . 

pressly 
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Tatb 


1790.        pretsly  negntived  by  the  finding;  of  the  juiy.    If  then  thk  trans, 
action  were  legal  during  the  first  year,  i»  there  any  thing  super- 
added to  make  it  uaurious  ?  i  think  not.    The  whole  appears  to. 
WBLLiiias.    iinYe  been  a  fair  transaction. 

I  am  also  of  opinion  that  the  objection  on  (be  ground  of  the 
variance  has  great  weight.  One  of  the  pleas  states  it  as  so 
abioluie  forbearance  till  the  1st  of  September  17^5 :  But  this  is 
not  a  (rue  narrative  of  the  transaction  between  the  parlies;  for  in 
one  event  indeed  it  was  a  forbearance  till  that  day,  but  in  another 
event,  at  the  defendant's  option,  it  was  till  a  subsequent  day. 
The  same  observation  also  applies  to  the  other  plee,  which 
states  the  forbearance  till  the  1st  of  January  1786  :  whereas  it 
was  no)  an  absolute  forbearance  either  till  the  one  day  or  the 
other,  but  in  the  alternative.  l*herefbre  on  this  ground  also 
I  think  the  plaintiff  is  entitled  to  retam  his  verdict. 

AsHHUBST,  J. -^^-The question  is,  whether  this  transaction  was 
merely  colourable,  and  intended  w^  a  loan  of  money,  upon 
which  usurious  interest  was  to  be  taken,  or  a  loan  of  stock.  It 
appeared  from  the  evidence  that  in  substance  this  was  a  loan  of 
stock.  The  agreement  was,  that  the  defendant  should  have  the 
.  use  of  the  money,  which  was  the  produce  of  the  stock,  paying 
the  same  interest  which  the  stock  would  have  produced,  with 
liberty  to  re-place  the  stock  on  a  certain  day,  till  which  time 
the  lender  was  to  run  the  risk  of  the  fail  of  the  stocks ;  but  be 
stipulated  that,  if  it  were  not  replaced  by  that  time,  he  would 
not  run  tbat  risk  any  longer,  but  would  be  re  paid  the  sum  ^i- 
vanced  at  all  events.  And  from  this  contract  he  derived  no  ad- 
vantage, for  be  was  only  to  receive  in  the  mean  time  the  same 
interest  which  the  stock  would  have  produced.  Now  though 
this  might  have  been  used  as  a  colour  tor  usury,  it  was  a  ques* 
tion  for  the  consideration  of  the  jury,  and  they  have  negatired 
it. 

BuLLEB*  J.— If  the  defendant  fail  either  in  the  manner  ia 
which  he  has  charged  the  usury,  or  on  the  merits,  the 
plaintiff  must  succeed.  Now  I  think  he  has  failed  in  both.  As 
to  the  first ;  the  contract  is  in  the  aliemaiive:  in  both  the  pleu 
it  is  stated  to  be  an  ab$ohUe  forbearance  till  a  cerimn  day;  hnt 
Ae  proof  is  only  of  an  eventual  forbearance  till  ekker  of  those 
days.  On  the  principal  question  also  I  think  the  plaintiff  ^ 
entitled  to  retain  his  verdict.  This  has  been  assimilated  to  so 
action  on  the  statute  for  usury  :  but  I  think  it  is  different.  Here 

the  defence  set  up  is  tbat  the  contract  itself  was  illegal ;  and  in 

order 
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order  to  support  it,  it  most  be  shewn  that  it  was  usurious  at  the        1790« 

time  when  it  was  entered  into ;  for  if  the  contract  were  legal  at        

•  .  .  Tate 

that  time^  no  subsequent  event  can  make  it  usurious.     Now  here        ^ganui 

we  are  precluded  by  the  finding  of  the  jury :  they  were  to  con-     Welumci, 

sider  whether  or  not  this  was  a  mere  cloak  for  usury,  and  they 

have  drawn  their  conclusion,  which  1  think  on  the  circumstances 

of  this  case  is  the  right  one.     This  is  not  like  the  case  cited  from 

XVo.  Jac,  where  the  principal  was  at  all  events  secure;  for  here 

the  testator  might  have  been  a  loser  in   the  event  of  the  stock 

rising  after  the  first  year. 

GkosB|  J.  declared  himself  of  the  same  opinipn  on  both 

points. 

Rule  discharged. 


Utterson  against  Vernon  and  others,  Assignees     ^ . 
^     of  Elizabeth.Tyler,  a  Bankrupt.  fa^Uu 

THIS  w^s  an  issue  directed  by  the  Lord  Chancellor,  on  the  Whenacredi- 

hearing  of  a  petition  in  bankruptcy,  preferred  by  the  plain-  m;[ndoD  biT 

tiff,  in  order  to  try  the  following  question  ;  "  Whether  JB.  Tj^ler  debtor  which 

'^  was  indebted  to  the  petitioner  at  the  time  of  becoming  a  bank-  bc?g  ascer'. 

*^  rupt  in  any  and  what  sum  of  money  in  respect  of  10,000/,  3  per  t^ned  without 

''  ceni.  consolidated  annuities,  for  which  he  gave  her  on  the  27th  tion  of  a  jury, 

**  of  August  1781,  a  letter  of  attorney  to  sell  out  that  sl^ock  ?"  *°<*  the  debtor 

At  the  trial  at  the  Guildhall  sittings  before  Lord  Kenyan,  a  bankrupt,  it 

verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  this  ^^debf uncT** 

Court  on  a  case,  stating  in  substance  as  follows.     On  the  27th  the  comiiii». 

of  August   1781,   the   plaintiff  agreed  to  lend  the  bankrupt  fynifjJiltd 

10,000/.  Sper  cent,  consolidated  annuities,  upon  her  engaging  B.tomach 

to  replace  it  in  his  name,  and  to  pay  him  the  dividends  in  the  pieced  u  ^  ^^' 

mean  time,  as  the  same  would  have  become  due,  had  the  stock  itock,  without ' 

remained  in  his  name  :  and  he  accordingly  on  that  day  gave  her  particular  day, 

a  power  of  aitorney  to  sell  out  the  stock,  and  the  bankrupt  at  the  ^  ^:  ^^^^^ 

.  .         t  ••        t      /ii       •  .  a  bankrupt,  A 

same  tmie  signed- and  gave  him  the  following  memofandum :  mavcomcin 

*'  London,  27th  of  August  1781,  I  do  hereby  promise  to  replace  ^"i^^^  ^^  tt^^ 

''  and  pay  the  dividends  of  10,000/.  consolidated  3  per  cent  annu-  price  of  the 

"  ities,  in  the  name  of  J.  Utterson,  Esq.;  for  the  sale  q(  which  j^ofj,^® 
''  he  has  given  roe  a  power  of  attorney,  dated  the  27th  of  August  bankruptcy. 

''  1781 :  as  a  security  for  the  above,  Mr.  Utterson^  the  plaintiff,  [is  East, 60$. 

'^  has  got  my  assignment  to  the  ship  La^  Townshend,  vvbich  he  14  Ibfiai^j 
**  is  to  return  on  my  fulfilling  the  above."    At  the  time  this  me- 
morandum 
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1790.        moraodum  was  signed,  the  bankrupt  gave  to  the  plain tiflf  the 
"  grand  bill  of  sale  or  assignment  to  her  of  the  ship  Lady  Townskend: 

^gauut        ^^^  ^^  i^i"  o^  <»lc  or  assignment  of  the  ship  was  made  bj  her  to 
VERMoir.      the  plaiutiff.     Upon  receiving  these  papers  the  plaintiff  gave  the 
bankrupt  the  following  receipt :  '*  London,  £7th  of  Jugust  1781, 
*'  Received  of  Mrs.  Elizabeth  Tyler  her  assignment  to  the  ship 
''  Lady  Townshend^  as  a  security  for  the  replacing  and  paying 
^'  the  dividends  of  10,000/.  3  per  cent,  consolidated  annuities ; 
''  for  the  sale  of  which  I  have  given  her  a  power  of  attornej ; 
.    ''  dated  this  27th  of  August  17B1 ;  which  assignment  I  promise 
**  to  deliver  to  her,  on  her  fulfilling  her  agreement."    The  stock 
was  sold  out  by  the  bankrupt  as  follows;     on  the  30th  of 
Auguit  1781,  6000/. ;  September  4ih,  £000/. ;  12th  October, 
SOOOL;  producing  in  the  whole  5670/.    The  bankrupt  gave 
credit  to  the  plaintiflf  in  accouur,  with  his  privity  and  consent, 
for  '  160/.    for  the   half-year's  dividends,    which    would  have 
become  due  to  the  plaintiff  on  the  stock  in  December  1781,  and 
alto  300/.  a«year  for  the  subsequent  annual  dividends,  as-  they 
would  have  become  due,  in  case  the  stock  had  not  been  sold 
out,  up  to  the  time  of  her  bankruptcy.     On  the  2d  of  May 
1785,  the  bankrupt  committed  an  act  of  bankruptcy,    never 
having  replaced  the  stock  or  any  part  thereof.     On  the  9di 
March  1786,  a  commission  of  bankrupt  was  issued  against  her, 
under  which  she  was  declared  a  bankrupt,  and  the  defendants 
were  chosen  her  assignees.    The  market  price  of  3  per  cent  con* 
solidated  annuities  on  the  2d  of  May  1785,  when  Mrs.  Tyler  be- 
came a  bankrupt,  was  57/.  \  per  cent,  at  which  rate  the  10,000/. 
3  per  cent,  annuities  would  have  produced  the  sum  of  5750/. 
The  market  price  of  the  same  stock  on  the  6th  of  March  1786, 
(the  date  of  the  commission  of  bankrupt,)  was  70f  per  cent,  at 
which  rate  the  10,000/.  3  per  cent,  annuities  would  have  pro. 
duced  7012/.  10s. 

Grant  for  the  plaintiff.  1st,  This  being  an  agreement  to 
replace  stock,  and  that  agreement  not  having  been  perform* 
ed,  the  specific  price  of  the  stock  so  to  be  replaced  may  be  con- 
sidered as  so  much  money  received  by  the  bankrupt  to  the  plain- 
tiff's use.  In  Dutch  v.  Warren  (a),  the  plaintiff  paid  a  sum  of 
money  on  the  defendant's  promise  to  transfer  stock  at  a  future 
day,  and  on  a  breach  of  that  promise  brought  an  action  for 
money  had  and  received  to  his  use :  An  objection  was  taken  to 
the  form  of  the  action ;  but  the  Court  were  of  opinion  that  it 

(«)  1  Sir,  406.    See  a  better  note  of  that  case  in  2  Bwrr,  lOlO,  lOll. 

was 
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WM  properly  brought.    There  indeed  the  monetf  had  been  paid         1790. 

bj  the  plaintiff,  but  the  principle  on  which  that  case  was  de-        

cided  is  the  same.  If  therefore  in  this  case  it  had  been  agi:eed^  ^gwaut 
that  the  stock  should  have  been  replaced  on  a  given  day^  there  is  Viaaoir. 
no  doubt  but  that  the  price  of  the  stock  on  that  day  would  have 
been  so  much  money  bad  and  received  4>y  the  bankrupt  to  the 
use  of  the  plaintiff:  and  that  circumstan\:e  will  not  be  found  to 
vary  the  case;  for  the  meaning  of  the  agreement  was,  that  it 
should  be  replaced  within  a  ccmvenient  time.  Now,  though  it 
may  be  difficult  to  ascertain  a  priori  what  shall  be  a  convenient 
time,  yet  afterwards  when  a  certain  period  has  elapsed  the 
Court  may  determine  whether  or  not  a  convenient  time  has  not 
passed.  In  Bothy'^  case  (a),  this  difference  was  taken;  when 
the  concurrence  of  the  obligor  and  the  obligee  is  requisite, 
there  the  obligor  shall  have  time  to  do  it  during  his  life, 
if  the  obligee  doth  not  hasten  it  by  request:  but  when 
the  act  is  local,  and  the  obligor  may  perform  it  for  the  benefit 
of  the  obligee  in  his  absence,  there  the  obligor  ought  to 
do  it  in  convenient  time.  Here  the  plaintiff's  presence  was  not 
necessary,  and  the  stock  might  have  been  re*>transferred  into  his 
name  in  his  absence :  Then  as  an  interval  of  nearly  four  years 
elapsed  between  the  transfer  of  the  stock  to  the  bankrupt  and  the 
bankruptcy,  the  Court  may  now  say  that  that  convenient 
time  is  passed ;  and  the  day  when  Mrs.  Tyler  became  a  bank- 
rupt may  be  considered  as  the  day  when  the  stock  ought  to  have 
been  replaced,  and  consequently  the  price  of  the  stock  on  that  day 
may  be  deemed  the  measure  of  the  plaintiff's  debt.  But,  secondly, 
if  this  cannot  be  considered  as  money  had  and  received  by  the 
bankrupt  to  the  use  of  the  plaintiff,  and  the  party  is  driven  to 
his  action  to  recover  damages  for  the  breach  of  the  agreement, 
still  those  damages  are  certain  in  their  nature ;  and, those  cases^ 
in  which  it  has  been  held  that  the  debt  could  not  be  proved  un- 
der the  commission  because  the  debt  rested  in  damages  merely, 
are  those  where  the  damages  were  totally  uncertain.  But  in  this 
case  the  damages  are  as  capable  of  being  precisely  ascertained  as 
in  any  possible  case;  and  therefore  nothing  short  of  the  general 
proposition,  that  nothing  which  sounds  in  damages  can  be 
proved  under  a  commission  of  bankrupt,  can  exclude  the  plain- 
tiff. What  was  advanced  under  the  first  head  of  ai|;ument  is 
equally  applicable  here.    The  objections  to  the  proof  of  claims 

(a)  6  Ttep.  30.  6. 

under 
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Utterson 


1790.        tinder  bankrupt  commissions  are  either  where  there  is  no  debt, 
no  cause  of  action,  or  where,  though  there  is  a  cause  of  actioo; 
it  is  impossible  to  ascertain  at  the  commencement  of  the  actioa 
Vjmiioir.      what  will  be  recovered.     Where  the  demand  is  not  payable  till 
a  future  day,  and  the  debt  is  contingent,  it  is  uncertain  whether 
or  not  any  debt  will  accrue,  and  of  course  the  party  caonot 
prove  his  debt  under  ttfe  commission.     So  in  another  class  of 
cases,  where,  though  there  does  exist  a  right  of  action,  it  is 
nncettain  till  verdict  what  will  be  the  amount  of  the  danages,  as 
in  all  personal  injuries ;  and  there  the  debt  cannot  be  proved  under 
the  commission*     But  there  are  other  cases  in  which,  though  da- 
mages  are  recoverable,  the  party  knows  before  he  brings  his  actioa 
what  will  be  the  measure  of  the  verdict.     Such  is  the  case  of  an 
action,  for  not  performing  a  stock  contract ;  there  the  price  of 
the  stock  is  the  standard  of  the  damages,  though  those  damages 
are  not  ascertained  in  the  pleadings.  It  has  never  been  precisely 
determined  that  damages  cannot  be  proved  under  a  cooimission, 
but  it  may  be  fairly  inferred  from  several  authorities  that  tbey 
may,  if  they  bexeriain.    In  Johnson  v.  SpiUer  (a),  where  the 
defendant  pleaded  bankruptcy  to  an  action  for  money  had  and 
received,  it  appeared  that  the  defendant  indorsed  a  promissory 
note  of  the  plaintiff,  at  his  request,  as  a  security  for  which  the 
plaintiff  deposited  in  the  defendant's  hands  three  ordnance  de- 
bentures, who  pledged  them,  and  then  the  note  becoming  doe 
the  plaintiff  paid  it,  and  afterwards  the  defendant  became  bank- 
nipt,'  and  the  plaintiff  redeemed  the  debentures  and  brought 
this  action ;  it  was  held  that  the  bankruptcy  was  a  bar  to  the 
action  :  and  Bulkr  J.  said  **  It  is  not  to  be  taken  for  granted 
'^  that  a  demand  in^  trover  cannot  be  proved  under  a  commission 
**  of  bankrupt ;  where  the  demand  can  be  liquidated  it  may.    4tis 
'^  dnly  personal  damage,  as  for  an  assaulf,^c.thatcannotbe  proved. 
*^  But  here  the  plaintiff  might  have  had  a  special  action  of  assump- 
**  9itf  as  soon  as  the  debenture  was  pledged.   As  to  the  uncertainty 
''  of  the  demand  in  such  an  action,  would  it  have  been  more  uncer- 
**  tain  than  the  demand  in  a  common  action  of  assumprit  on  a  quan- 
*^  turn  meruit  for  goods  sold  ?*  Now  stock  is  at  least  as  capable  of s 
certain  estimation  as  a  debenture.  Again  in  Goodiitle  v.  Northib), 
bankruptcy  was  held  no  plea  to  trespass  for  mesne  profits ;  but  that 
went  on  the  form  of  the  action.      Lord  Mansfield  said—''  The 
^' form  of  the  action  is  decisive.    The  plaintiff  goes  for  the  whole 
<<  damages  occasioned  by  the  tort^  and  when  damages  are  uncer* 

(a)  DwgU  %  ed.  167. «.  {h)  Dmigl.  56f. 

*'  tain, 


iti  THE  Thietieth  Yeab  OF  GEORGE  III.  54S 

**  tain,  tbey  cannot  be  proved  under  a  commission  of  bankrupt."  1790. 
The  distinction  taken  bo)h  on  the  bench  and  at  the  bar  was  — — 
between  cases  of  certain  and  uncertain  damages  ;  and  the  plain-  ag^titi 
tifT's  counsel  admitted  that  bankruptcy  might  be  pleaded  to  an  Vaaiioir. 
action  for  use  and  occupation.  There  are  many  cases  in  which 
it  has  been  holden  that  the  plaintiiF  may  wave  the  tort,  and 
bring  asiunq^sii,  A  fortiori  then  in  this  case  the  piaintiflf  may 
wave  the  action  for  the  non- performance  of  the  contract,  and 
bring  his  action  for  money  had  and  received  to  the  amount  of 
the  sum  for  which  the  stock  originally  sold.  It  it  be  objected 
to  this  that  the  plaintiff  has  received  the  dividends  in  the  mean 
time*  and  therefore  that  it  would  be  usurious,  it  may  be  answer- 
ed that  that  h  not  the  question  now  to  be  discussed;  and  if  tile 
plaintiff  has  been  guilty  of  uiiury,  he  is  liable  to  an  action  on  the 
statute  for  it:  but  it  does  not  avoid  this  contract,  which  was 
not  uaurious  in  it's  inception.  If  it  be  clear  that  a  right  of 
action  accrued  to  the  plaintiff  before  the  bankruptcy,  and  the 
damages  were  in  their  nature  capable  of  being  reduced  to  a  cer- 
tainty, that  is  sufficient  to  entitle  the  plaintiff  to  the  judgment 
of  the  Court ;  and  the  very  act  of  bankruptcy,  which  made  it 
absolutely  impossible  in  the  bankrupt  to  perform  this  contract, 
rendered  it  a  debt  payable  immediately.  Francis  v.  Rucker, 
cited  in  2  Bro.  CA.  Ca.  598. 

Manloff  contri.  Before  the  plaintiff  can  be  permitted  to  come 
in  under  the  commission,  he  must  shew  that  a  certain  debt  ex- 
isted, due  from  the  bankrupt  to  him  before  the  bankruptcy. 
But  the  contract,  under  which  the  plaintiff  claims  to  prove  his 
debt,  is  not  an  agreement  to  repay  a  certain  sum  of  money, 
but  to  re-place  stock,  and  that  too  at  an  indefinite  time.  For  a 
breach  o^  this  comtdct  indebitatus assumsit  will  not  lie;  but  the 
plaintiff  must  have  recourse  to  his  action  for  the  non-perform- 
ance of  the  contract,  in  which  he  will  be  entitled  to  recover 
damages.  But  the  quantum  of  those  damages  is  uncertain  till  the 
jury  have  ascertained  itby  their  verdict ;  and  therefore  the  plaintiff 
cannot  prove  this  under  the  commission'as  an  existing  debt.  In 
Nightingale  and  others,  assignees  of  Mettivier  v.  Devisme  (a), 
the  Court  held  that  stock  was  not  money,  and  that  indebitatus 
assumpsit  would  not  lie  for  it.  That  indeed  was  in  the  instance 
of  the  East  India  stock,  but  the  principal  equally  extends  to 
government  stocks.  This  does  not  differ  from  a  contract  for  the 
delivery  of  goods,  or  for  the  building  of  an  house,  the  damages 

(a)  5  Burr.  S59f . 

for 
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1789.        for  a  breach  of  which  can  ooly  be  estimated  by  a  jury.     The 
case  of  Goodtitle  v.  North,  instead  of  affording  any  argument  in 
favour  of  the  plaintiff,  seems  to  shew  that  this  cannot  be  proved 
Vbrnoit.       as  a  debt  under  the  commission.     It  is  true  that  that  was  an 
action  of  trespass  in  form,  but  tn  substance  it  was  an  action  for 
rent ;  the  amount  of  which  was  as  capable  of  being  ascertained 
as  the  amount  of  stock  is :  but  the  Court  held  that  the  plaintiff 
could  not  recover,  because  the  damages  were  uncertain.   Where^ 
ever  a  party  may  prove  his  debt  under  the  commission,  and  be 
does  not,  the  debt  is  barred  by  the  certificate ;  the  terms  are 
commensurate.     Now  bankruptcy  does  not  discharge  the  bank* 
rupt  from  covenants  for  rent,  unless  the  rent  be  due  at  the  time 
of  the   bankruptcy;    and  the  damages  to  be  recovered  for  a 
breach  of  such  a  covenant  are  not  less  certain  than  the  damages 
for  not  performing  this  contract.      {Per  Lord  Kenyon — Under 
a  covenant  it  is  uncertain  whether  or  not  any  rent  will  become 
due;  entry  and  eviction  will  excuse  the  tenant.)     This  case 
differs  materially  from  that  of  Dutch  v.  Wa^en :  There  a  sum 
of  money  zoas  actually  paid  as  the  price  of  the  stock,  for  which 
the  defendant  was  on  a  given  day  to  re-place  the  stock ;  and 
there  indebitatus  assumpsit  would  have  lain  for  the  price  of  the 
stock  on  that  day.    But  here  no  period  was  fised  as  the  time 
when  the  stock  was  to  be  replaced  ;  and  no  day  ascertained  oo 
which  the  price  of  the  stock  is  to  be  considered  as  the  certain 
measure  of  damages.    The  stocks  are  subject  to  perpetual  fluc- 
tuation, and  a  jury  alone  can  ascertain  the  damage  which  the 
plaintiff  has  sustained  by  reason  of  the  bankrupt's  not  perform- 
ing her  contract.    And  if  the  price  of  the  stock  on  the  day 
when  it  was  sold  by  the  bankrupt  under  the  letter  of  attorney  be 
taken  as  the  amount  of  the  debt,  then  the  contract  is  wholly 
void  on  the  ground  of  usury ;  for  it  appears  that  the  plaintiff  has 
received  the  dividends  which  have  become  due,  and  which  ex* 
ceed  the  rate  of  legal  interest.   But  the  plaintiff  cannot  consider 
that  as  the  quantum  of  his  debt,  because  here  is  a  specific  con- 
tract in  writing  between  the  parties,  to  which  the  plaintiff  must 
have  recourse,  if  he  wish  to  obtain  redress  for  a  breach  of  it. 
The  plaintiff  therefore  cannot  abandon  his  remedy  on  the  written 
contract  and  bring  indebitatus  assumpsit,  any  more  than  the  obligee 
of  a  bond  can  wave  his  remedy  on  the  bond^  and  sue  for  money 
had  and  received.  With  respect  to  the  case  of  Johnsonv.  SpUler, 
the  money  which  the  plaintiff  paid  to  redeem  the  debenture 
was  so  much  money  paid  to  the  use  of  the  defendant,  for  which 

a  general 
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ft  general  indebitatm  assumpsit  would  lie,   and  whiAi  cons€-        1790. 
quently  the  plaintiflF  was  entitled  to  prove  under  the  commission.        " 

Grant,  in  reply.  In  the  case  of  Dutch  v.  Warren  the  Court  against 
held  that  the  plaintiff  was  not  entitled  to  have  his  money  again,  Verhoh. 
but  damages  arising  from  the  defendant's  not  transferring  the 
stock  at  the  time,  and  which  were  ascertained  by  the  price  of  the 
stock  on*  that  day.  So  here,  though  this  is  a  contract  for  the 
performance  of  a  specific  act,  yet  for  the  not  doing  it  a  specific 
duty  attached;  and  the  price  of  the  stock  oo  the  day  of 
the  bankruptcy  is  the  criterion  by  which  the  plaintiff's  da- 
mage is  to  be  ascertained.  The  defendant's  argument,  as  to  the 
uncertainty  of  the  time  when  the  price  of  the  stock  is  to  be  con^ 
sidered  as  to  the  amount  of  the  debt,  goes  to  shew  that  no  time 
whatever  could  be  fixed,  and  consequently  that  the  plaintiff 
never  could  recover:  but  it  was  the  bankrupt'^  own  fault  to 
keep  the  money  so  long ;  she  ought  to  have  replaced  the  stock 
before  her  bankruptcy;  and  therefore  neither  she,  or  her 
assignees,  ought  to  be  permitted  to  object  to  the  difficulty  arising 
from  the  length  of  time  of  keeping  the  stock.  In  Goodtitle  v. 
North,  the  quantum  of  damages  was  uecessarily  imcertain; 
the  rent  was  not  stated  on  the  record,  and  if  it  had  been,  the 
jury  would  not  have  been  bound  by  it,  as  the  damages  in  such  v 

a  ca$e  depend  on  a  variety  of  other  circumstances.  Neither 
can  the  case  of  a  covenant  for  not  paying  rent  govern  this 
fot  that  is  a  renewing  covenaut,  where  the  obligation  attaches 
at  different  times,  and  is  governed  by  many  events.  The  case 
\vliich  has  been  mentioned  of  an  action  for  not  delivering  goods 
according  to  an  agreement  is  very  distinguishable  from  the  pre- 
sent :  for  if  the  buyer  has  paid  for  them,  he  may  maintain  debt 
to  recover  back  what  he  has  so  paid,  and  consequently  if  he  will 
be  satisfied  with  the  mere  value  of  the  goods  the  debt  is  capable 
of  being  easily  ascertained.  It  does  not  follow  that,  because  the 
quantum  of  the  debt  is  uncertain,  there  is  no  debt  at  all :  a  debt 
fn%y  arise,  though  the  quantum  of  it  be  uncertain,  as  in  the  case 
of  interest,  and  yet  that  is  capable  of  being  reduced  to  a  cer- 
tainty. 

Lord  Kenyon,  Ch.  J. — ^This  is  a  question  of  some  novelty, 
and  of  considerable  difficulty ;  and  though  1  do  not  say  bu^ 
tbat  some  doubt  may  be  formed  on  it,  I  am  of  opinion  with 
tbe  plaintiff.  This  is  an  issue  directed  out  of  the  Court  of 
Chancery,  tt  try  whether  the  bankrupt  was  indebted  to  the 
plaintiff  in  any  and  what  sum  of  money,  in  respect  of  some 
Vol.  III.  N  n  stock 
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1790.        stock,  which  the  plaintiff  gave  her  a  power   of  attorney  to  sell 
-  out  of  the  funds.     The  produce  of  that  stock  increased  the  pro- 

9^avMi  pcr^y  of  the  bankrupt.  And  the  question  is,  whether  or  not  this 
yistthov.  created  a  debt  to  the  plaintiff  so  as  to  be  capable  of  being 
proved  under  the  commission.  Now  where  it  is  perfectly  contin* 
gent  whether  or  not  a  debt  will  become  due,  or  where  the  de- 
mand arises  on  account  of  some  tortious  act,  in  neither  of  those 
cases  can  the  debt  be  proved.  But  the  rule  with  regard  to  de- 
mands payable  at  all  events,  on  a  future  day,  though  the  amonnt 
of  them  is  uncertain,  falls  under  a  different  consideration.  Where 
a  father  covenants  that  he  will  make  a  provision  for  his  wife 
and  children,  and  becomes  a  bankrupt,  that  cannot  be  proved 
as  a  debt  under  the  commission,  though  the  amount  of  it  be 
specified,  mdtsz  he  has  stipulated  to  do  it  within  a  reasonable 
time,  and  given  a  bond  for  the  performanca  of  it  which  is  for* 
feited  at  law :  For  then,  uncertain  as  the  sum  is,  the  Court  of 
•  Chancery  proceeding  on  the  rules  of  law  will  order  a  part  of  the 
effects  to  be  set  apart  to  secure  it;  therefore  the  mere  uncer- 
tainty of  the  sura,  provided  there  be  a  legal  retnedy  before  the 
bankruptcy  happens,  will  not  deprive  the  creditor  of  relief  an- 
der  the  commission.  The  case  of  Dutch  v.  JVarren,  though 
different  in  one  respect  from  the  present,  goes  a  great  way  to 
support  the  plaintiff's  argument.  It  differs  indeed  in  thb  re- 
spect that  in  that  case  a  specific  day  was  mentioned  on  which  the 
stock  was  to  be  transferred ;  but  that  case  answers  the  argument 
urged  on  the  ground  of  uncertainty,  for  the  amount  of  the 
damages  in  that  case  was  not  more  certaiu  than  in  the  present ; 
ihey  both  depend  on  the  same  denomination  of  property.  I 
cannot  forbear  alluding  to,  and  laying  considerable  stress  on,  the 
statute  7  Geo.  1.  c.  31.  though  it  does  not  meet  this  very  case. 
That  att,  after  reciting  that  doubts  had  arisen  whether  bills, 
bonds,  i^c.  payable  at  a  future  day  could  be  proved  under  the 
commbsion,  enacted  and  declared  that  they  might.  Now  it  is  to 
be  observed  that  the  word  ''  declare"  is  always  inserted  in  acts  of 
parliament  with  great  caution,  an<)  it  does  not  occur  in  any  other 
of  the  bankrupt  laws.  This  therefore  was  declaratory  of  the  com- 
mon law;  and  the  common  law  would  probably  have  been  held  to 
%pply  to  this  case  as  well  as  to  those  mentioned  in  the  statute,  if 
it  had  been  clear  what  the  common  law  was.  For  here  (not  money 
in  deed,^but)  money's  worth  was  lent  by  the  plaintiff  to  the  bank- 
>  nipt,  to  be  recovered  on  the  ground  of  the  contract,  and  not  in 

a  tortious  action.    The  plaintiff  had  a  cause  of  action  which  be 
night  have  enforced  when  he  chose;  and  not  at  the  option  of  the 

bankrupt. 
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bankrupt.     1  am  therefore  of  opinioa  thai  in  this  case  the        1790. 
plaintiff  has  a  right  to  come  in  under  the  commission  for  a  ' 

satisfaction:  and  the  only  remaining  question  is,  what  shall  be  cgahut 
the  amount  of  that  satUfactioui  which  depends  on  the  time  when  VEaaoir. 
the  price  of  the  stock  is  to  be  taken.  Now  1  have  no  difficulty 
in  saying  that  it  ought  to  be  computed  on  the  day  of  the  bank- 
ruptcy,  which  was  the  last  possible  time;  and  it  is  found  by  the 
case  that  the  value  of  the  stock  on  that  day  was  5750/.  There- 
fore it  seems  to  me,  without  making  any  innovation  on  any  of 
the  principles  of  law,  that  the  plaintiff  is  entitled  to  prove  that 
sum  under  the  commission ;  and  there  appears  to  be  no  ground 
for  dedding.this  to  be  usuriotts,  as  was  argued,  the  whole  being 
a  bond  fide  contract  for  the  loan  of  stock.  This  is  not  like  the 
case  put  at  the  bw,  of  an  action  for  not  performing  a  contract 
for  the  delivery  of  goods ;  for  diat  sounds  merely  tn  damages^  and 
there  is  nothing  to  guide  the  judgment  of  the  Court :  but  here 
the  price  of  the  stock  is  the  criterion,  and  it  is  capable  of  being 
reduced  to  a  certainty. 

A^HHURSTy  J. — Although  the  inclination  of  my  mind  would 
induce  me  to  say  that  debts,  which  ought  in  justice  to  be 
proved  under  a  commbsion  of  bankrupt,  might  be  so  proved, 
yet  I  have  great  doubt  on  admitting  the  present.  I  have 
always  understood  it  to  be  a  general  rule  that  nothing  is  prove--  ' 

able  under  a  commission  that  cannot  be  recovered  in  the  form  of 
an  indebiiatus  aisumpsU  \  and  that  wherever  it  is  necessary  to  have 
recourse  to.  a  special  action  on  the  case,  or  trespass,  to  recover 
damages^  the  party  cannot  come  in  under  the  commission.  As 
to  the  action  for  mesne  profits,  though  inform  it  is  an  action  of 
trespa^if  yet  in  effect  it  is  to  recover  the  rent,  which  is  at  least 
as  certain  in  its  nature  as  the  stock  in  this  case.  It  b  true  there 
may  be  some  cases  ^here  the  jury  are  not  bound  by  the  amount 
of  the  rent  but  may  give  extra  damages.  But  why  may 
not  the  plaintiff  in  tliat  case  wave  the  extraordinary  damages, 
if  he  please,  and  rest  content  with  the  rent  alone?  and  yet 
in  such  a  case  he  cannot  come  in  under  the  commission.  The 
form  of  the  action  then,  in  which  this  demand  was  to  be  reco- 
vered, seems  material  in  this  case,  as  well  as  in  that.  I  cannot 
therefore  at  present  bring  myself  to  think  that  the  plaintiff 
ought  to  be  permitted  to  prove  hb  demand  under  the  com- 
mission. 

BtJLLBR,  J.— I  cannot  by  any  means  agree  that  the  form  of 

the  action  can  decide  this  question  which  arises  on  the  bank- 

N  n  fi  rupt 
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1790.        rupt  laws.    The  form  of  the  action  very  properly  decided  Uie 

case  of  GoodtitU  v.  North  :  but  that  has  no  application  to  the 

Utter  so^  _^ 

<i^iMf        question  in  this  stage  of  it.    There  the  action  was  brought  to 

ViRHoif.  recover  damages,  and  there  were  no  means  by  which  the  Court 
could  ascertain  the  amount  of  them;  they  were  uncertain  in 
their  nature,  depending  on  a  variety  of  circumstances  to  be  sub- 
mitted to  the  consideration  of  a  jury,  who  alone  could  aacertain 
them.  And  therefore  there  i^  great  weight  in  what  Lord  Mans- 
jield  said ;  for  he  thought  that  the  only  difficulty  arose  from  the 
nature  of  the  action  which  the  plaintiff  had  brought,  which 
was  for  damages.  But  the  rule  is  this;  if  the  creditor  wish 
*  to  prove  a  debt  under  a  commission  of  bankrupt,  it  is  necessary 
that  he  should  be  able  to  ascertain  the  amount  of  it  without  the 
intervention  of  a  jury ;  and  if  it  be  so  certain  that  he  can  swear 
to  it,  h^  is  entitled  to  prove  it  under  the  commission.  In  some 
cases  the  form  of  the  action  is  material,  in  others  not^  If  mo- 
ney belevied  by  the  sale  of  goods  under  an  execution,  and  the 
execution  be  afterwards  set  aside,  there  if  the  party,  wbos^ 
goods  have  been  seized,  insist  on  contingent  damages  for  keep- 
ing him  out  of  his  goods  and  selling  them,  it  cannot  be 
proved  as  a  debt  under  the  commission :  but  if  he  demand  ooly 
the  value  of  the  goods,  he  may  come  in  under  the  commusioo, 
because  the  debt  is  capable  of  being  ascertained,  and  he  may 
s^ear  to  the  amount  of  it.  So,  the  case  put  at  the  bar,  of 
an  action  for  not  delivering  goods  according  to  an  agreement, 
admits  of  the  same  distinction ;  if  the  party  has  actually  paid 
for  the  goods,  there  he  may  recover  the  precise  value  in  case  of 
i^on-delivery,  and  consequently  may  prove  it  as  a  debt  under 
the  commission  :  but  if  he  will  not  be  content  with  recoveriog 
'  the  precise  value  of  them,  but  goes  for  contingent  damages,  aris- 
ing  from  the  fluctuation  of  the  market  he  cannot  come  in  under 
the  commission,  because  those  damages  are  uncertain.  There  is 
also  another  case,  which  shews  that  the  form  of  the  action  is  not 
the  criterion.  Suppose  money  has  been  lent  on  interest,  and  the 
principal  has  been  paid,  and  the  only  point  in  dispute  be  on  the 
interest,  indebitatus  assumpsit  will  not  lie  for  it  eo  nomine  as 
interest,  but  the  party  must  have  recourse  to  a  special  action  oo 
the  case  to  recover  it ;  and  yet,  as  the  amount  of  the  interest  is 
a  matter  of  computation,  he  may  prove  it  as  a  debt  under  the 
commission.  Besides  which  I  am  also  of  opinion  that  this  case 
falls  within  ihe  principle  and  good  sense  of  the  statute  7  Geo.  !• 
c.  31.  though  not  within  the  very  worda  of  it.     The  object  of 

that 
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ihat  act  .was  that  all  demands  that  existed  prior  to  the  time  of        1790. 
the  bankruptcy,  though  not  payable  till  a  future  day,  might  be  ^ 

proved  under  a  commission  of  bankrupt,  provided  they  were  capa-       of^aimt 
bk  of  being  ascertained.  ^  Vbrnoit. 

GaosEi  J. — 1  have  had  considerable  di£Bculty  in  forming  my 
opinion  on  this  case,  because  it  is  perfectly  new  :  but  on  con- 
sidering the  justice  of  this  case,  and  the  principles  of  former 
decisions,  my  doubts  are  removed.  Where  a  demand  rests 
merely  in  damages,  and  is  hot  capable  of  a  clear  certain  liquid* 
ation,  it  cannot  be  proved  under  a  commission  of  bankrupt :  but 
1  consider  this  as  a  contract  to  do  a  specific  act,  which  the  bank- 
rupt is  rendered  utterly  incapable  of  performing  by  the  bank«  ^ 
ruptcy ;  and  his  incapacity  to  perform  it  is  attended  teilh  a  certain 
damage  to  the  plaintiff.  The  value  of  the  stock  is  mixed  in  the 
general  mass  of  the  bankrupt's  property,  of  which  the  as^signees 
and  the  other  creditors  are  possessed ;  and  there  is  no  reason  why 
in  substantial  justice  the  plaintiff  should  not  have  the  same  ad- 
vantage which  the  rest  of  the  creditors  have,  especially  as  the 
amount  of  his  demand  is  capable  of  being  ascertained.  Several 
cases  have  been  mentioned,  the  principles  of  which  fully  war- 
rant us  in  deciding  in  favour  of  the  plaintiff.  I  perfectly  con- 
cur wilh  my  Lord  Chief  Justice  in  the  observations  which  he 
has  made  on  the  case  of  Dutch  and  fVarren,  and  in  those  made 
by  my  brother  Buller  on  that  of  Goodiitle  v.  North.  Much 
has  been  said  respecting  the  form  of  the  action :  but  I  do  not  by 
any  means  thiuk  it  collusive ;  it  may  illustrate,  but  caunot  de- 
cide, the  question.  On  the  whole  I  am  of  opinion  that  (his 
being  a  case  of  clear  liquidated  damages  for  the  not  performing 
a  specific  act,  which  the  bankruptcy  has  rendered  impossible  to 
be  done,  the  plaintiff^  may  come  in  under  the  commission,  and 
the  time  of  the  bankruptcy  is  the  time  when  the  amount  of  is  to 
be  ascertained  by  the  price  of  the  stock  on  that  day. 

Lord  Kewyon  also  mentioned  this  instance ;  where  a  person  is 
guilty  of  a  tort,  as  by  cutting  down  trees,  and  then  dies,  no 
action  lies  against  his  representatives  for  damages  arising  out  of 
the  tortious  act,  but  the  value  of  the  timber  may  be  recovered 
out  of  bis  assets. 

The  Court  ordered  the  verdict  to  be  entered  for  the  plaintiff 
for  5750/.  the  price  of  stock  on  the  day  of  the  bankruptcy  (a). 

(a)  Bat  this  case  was  afterwards  reconsidered,  aad  a  different  jndgmcNt 
given*    Fid.  pof^,  4  vol.  570.    See  also  Parker  v.  NwtoHfP^tt,  6  vol.  695. 
Nn  3 
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The  King  ao^aiW^Thelubabitantsof  Bridgewater. 


I^VVO  justices  removed  by  an  order  the  children  of  Thomas 
BaUard  (who  had  absconded  and  left  bis  family)  from 
SavU  John  the  Baptist  in  Cardiff  to  Btidgewater;  which  order 
the  Sessions  ieoniirnied  on  appeal,  subjett  to  the  opinion  of  this 
Court  on  the  following  case. — Thomas  Bastard  (the  father)  in- 
habited for  some  time  in  a  house  in  St.  John%  which  be 
rented  of  fVilliam  Lewis;  while  he  so  occupied  the  same  an  as* 
sessment  was  made  in  Saint  JohrCs  for  the  land  tax,  intitled  **  a 
''  rate  on   the  several  inhabitants,  owners,    and  occupiers  of 


Feb.  eth. 
The  pauper 
being  duly 
rated,  and 
having  ab- 
sconded, his 
landlord 
desired  the 
collectors  to 
levy  a  distress 
on  bis  goods, 
lest  he  (the 
landlord) 
should  lose  the 
tnoney;  in 

wwS?th  °^  of  u  houses,  lands,  Sfc.  in  the  parish  f  and  in  this  form  ; 

went  to  the 
house,  where 
the  pauper's 
daughter  said 
a  friend  of  her 
father  would 
assist  them ; 
they  imme- 
diately went 
to  this  friend, 
who  gave  a 
gtiinea  to  the 
collectors,  who 
thereoiU  re- 
ceived the  tax ; 
this  was  held 


Landlords. 

Tenants. 

Premises. 

Snm  Assessed. 

J.  trUlmms. 
and  Others. 

ThovMM  Bastard,           House. 

•£0    6    9. 

pauper. 


Thomas  Bastard  having  absconded  and  le/t  his  house  and  child- 
ren, IVilliam  Lewis  the  landlord,  on  the  12th  of  Maif  1789, 
desired  the  collectors  of  the  land-tax  to  go  with  him  to  Bastard's 
house  in  order  to  make  a  distress  on  his  goods  for  the  6s.  Qd. 
otherwise  he  should  lose  the  money :  and  Lewis  accompanied  them 
paym^t'of  the  ^^  Basiar^s  house,  where  they  saw  one  of  BastariTa  daughters, 
rate  by  the  about  12  or  13  years  of  age,  of  whom  they  inquired  for  Bastard's 
goods;  she,  pleading  poverty,  said  she  had  a  friend  who  would 
pay  the  money ;  and  accordingly  she  went  with  the  collectors 
and  the  landlord  to  one  Mrs.  Owen,  who  gave  a  guinea  to  the 
collectors,  who  received  thereout  the  land-tax;  and  both  the  col- 
lectors signed  a  receipt  for  the  tax^  but  the  receipt  was  not  pro- 
duced to  the  Sessions. 

Bearcroft  and  Lanef  in  support  of  the  order  of  Sessions,  ad- 
mitted that  the  father  of  the  paupers  had  been  duly  rated  (a), 
liut  contended  that  he  had  not  paid  the  rate.  The  money  was 
raised  at  the  express  request  of  tlie  landlord,  and  for  his  sake,  lest 
(as  he  himself  expressed)  he  should  lose  it.  The  payment  by 
Mrs.  Owen  cannot  be  considered  as  the  act  of  Bastard;  she  paid 
It  without  any  authority  or  even  request  from  him,  and  could 
not  therefore  maintain  assumpsit  against  him  for  money  paid  to 
bia  use.    But 


(a)  m  ante  505, 6. 


The 
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The  Court  were  clearly   of  opinion  that  it  was  money  raised        1790. 

for  his  ase,  for  which  an  action  might  be  maintained  against        

him.    The  money  was  advanced  by  a  friend  in  order  to  protect        a^ain^^ 

him  from  a  distress^  under  which  his  goods  would  otherwise  im-  The  Iniiabi- 
mediately  have  been  taken.  BRincB- 


Both  orders  quashed.      water. 


Jackson  against  Duchaire.  Feb^eSJ 

THE  defendant  succeeded  the  plaintiff   in  a  house  which  If^.  agree  to    . 

the  latter  had  before  occupied,  and  it  was  agreed  that,  if  the  Slnsum^fcr* 

defendant  could  get  the  money,  the  goods  on  the  premises  should  goods  io^ad- 

remain  there,  and  be  taken  by  her  at  a  valuation ;  as  she  could  c^^^^ret 

not  however  raise  the  money  herself,  she  applied  to  one  FFe/cA,  a^reenieut  be- 

a  friend,  who  accordingly  treated  with  the  plaintiff  respecting  c.  that  the  lat- 

the  price,  and  finally  asrreed  to  purchase  them  for  (he  defend-  t«"*»l*aUpaya 
V.       '     -  ,  .  ,  ..I      i.      I        ^     ■  ..1^  fiirthersnniw 

ant  for  70/.,    and    took  a   bill  of  sale  of  them    to   himself  void,  ax  a  fraud 

wherein  that  was  expressed  to  be  the  consideration.  It  appear-  Jhe biif^f  »°i^** 
ed  however  that  there  was  a  private  agreement  between  the  is  made  to  A.: 
plaintiff  and  defendant  unknown  to  JVelch,  that  the  defendant  ^^"^^^^^^^ 
should  pay  the  further  sum  of  SOL  over  and  above  the  70/.  to  fbrtlier  snm 
be  paid  by  Welch;  and  had  in  pursuance  thereof  given  to  the  ■8*"J**9- 
plaintiff  two  promissory  notes  of  15/.  each,  on  one  of  which  3  Camp!  607.] 
this  action  was  brought,  and  the  plaintiff  called  witnesses  to  ^  /  n    , 

prove  that  the  goods  were  worth  more  than  70/.  itidependently 
of  the  convenience  to  the  defendant  of  purchasing  them  on  the  *^  ^  ' 
spot.  But  Lord  Kenyon,  before  whom  the  action  was  tried  at 
the  Sittings  after  last  term,  was  clearly  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover,  upon  the  ground. that  the 
private  agreement  between  these  parties  was  a  fraud  (a)  upon 
Welchy  who  had  paid  this  money  in  advancement  of  the  defend- 
ant in  confidence  that  the  sum  paid  by  him  was  the  whole  con- 
sideration :  the  jury  however  found  a  verdict  for  the  plaintiff ; 
and  a  rule  for  setting  aside  the  verdict  having  been  obtained  on 
a  former  day, 

RookCy  Serjt.  and  Manyaif  now  shewed  cause ;  insisting  that 
there  was  fair  evidence  that  the  goods  under  the  eircumstanees 
stated  were  at  any  rate  wordi  more  than  sufficient  to  cover  the 
value  of  this  note  on  which  the  present  action  was  brought ;  and 
therefore  as  far  as  consideration  went,  it  was  not  waiting  to 

(a)  rid.  Rohtrts  v.  Rcherti,  3  P,  ^nu.  66  to  76 ;  and  the  cases  referred  to  in 
a.  1.  p.  75. 

Nn  4  support 
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1790.        support  the  action.    The  only  ground  of  objectioo  then  whick 

remained  to  be  unswered  was,  that  Welch  was  not  privy  to  the 

wui'ist        agreement  for  paying  the  further  sum  of  30/. :  but  that  could 
DucHAiRE,     only  have  been  necessary  in  case  it  had  appeared  that  the  de- 
fendant stood  in  the  relation  of  pupil,  or  ward,  or  child  to 
Welch ;  but  no  such  evidence  was  given  ;  on  the  contrary  it  ap- 
peared that  she  was  near  30  years  old,  and  fully  capable  of  ex- 
ercising her  own  discretion  upon  the  subject.    Supposing  Wekh 
to  have  acted  as  a  trustee  for  the  defendant,  it  does  npt  follow, 
nor  has  it  ever  heen  held,  that  the  agreement  of  the  cestuy  que 
trust  is  void  without  the  privity  and  concurrence  of  the  trustee. 
This  was  assimilated  at  the  trial  to  a  case  where  one  man  agrees 
to  advance  a  certaiu  sum  in  consideration  of  his  friend's  being 
released  out  of  custody  for  a  debt,  where  the  creditor  afterwards 
sues  his  debtor  upon  a  private  agreement  between  thero,  unknown 
to  such  third  person,  to  pay  the  residue  of  the  demand.  But  that 
has  been  held  to  be  a  void  agreement  on  the  ground  that  if  the 
original  debtor  is  still  to  remain  liable  for  the  residue  of  the  debt, 
there  would  be  no  consideration  whatever  for  the  sum  paid  by 
the  third  party  for  discharging  him.    Whereas  here  there  was 
an  ample  consideration  for  the  sum  advanced  by  Welch,  he  having 
taken  the  bill  of  sale  in  his/own  name,  and  thereby  enabled 
himself  to  keep  the  goods.     This  circumstance  too  distinguishes 
this  case  from  that  of  Cockshott  v.  Bennett  (a),  which  was  so 
agreement  amongst  all  the  creditors  of  an  insolvent  person  to 
compromise  their  respective  debts  with  him  ;  where  the  G>urt 
held  that  a  private  agreement  between  one  of  those  creditors  and 
the  insolvent  ta  be  paid  his  whole  demand  was  a  fraud  upon  tbe 
others ;  because  the  very  ground  and  consideration  to  each  of 
them  for  relinquishing  part  of  his  demand  was  that  all  the  rest 
should  do  the  same. 
Erskine,  in  support  of  the  rule  was  stopped  by  tbe  Court. 
Jiord  Kbnyon,  Ch.  J. — continued  of  the  same  opinion. 
AsHHtinsTy  J* — I  perfectly  concur  in  the  opiivon  given  by  my 
Lord  at  the  trial.     It  is  clear  both  on  the  principles  of  law  and 
equity  th^t  when  any  friend  advances  money  to  relieve  another 
person  from  the  pressure  of  his  necessities,  and  the  parties  in- 
terested enter  into  a  private  agreement  over  and  beyond  that  with 
ivfaich*  the  friend  is  acquainted,  such  agreement  is  void  in  law, 
us  being  a  fraud  on  such  friend.    This  case  is  similar  in  it's 
principle  to  one,  which  was  determined  in  this  Court  not  long 

(c)  Ante  t  vol.  763. 

^0, 
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ago  (a).   Here  it  is  to  be  observed  that  Welch j  inrho  was  desirous        1790. 

of  benefitiDg  bis  friend,  agreed  to  advance  70/.  which  he  uo- 

derstood  to  be  the  full  purchase  money ;  for  such  was  the  repre-        againMt 

•entatioo  made  to  him,  and  70/.  is  expressed  in  the  bill  of  sale  to    D«cHAiaa 

be  the  consideration.    But  now  it  turns  out  that  the  defendant 

was  to  give  two  promissory  notes  for  a  further  sum,  under  a  pYi- 

vate  agreement  between  her  and  the  plaintiff,  to  which  Welch 

was  not  privy,  and  which  if  he  had  known  be  would  not  probably  " 

have  advanced  his  money,    This  therefore  was  a  fraud  on  him  ;  - 

and  the  principles  of  analogous  cases  go  to  shew  that  this  private 

agreement  between  the  plaintiff  and  the  defendant  cannot  be 

enforced.    It  has  been  attempted  to  distinguish  this  casefrom 

them  by  saying  that  Welch  had  a  consideration  for  his  money  in 

the  goods :  but  that  does  not  vary  the  case ;  for  he  did  not  wish 

to  make  a  bargain  for  himself,  but  acted  solely  for  his  friend. 

And  even  if  it  be  considered  that  Welch  has  purchased  goods 

for  himself  for  greater  value  than  70/.,  and  has  only  paid  70/. 

himself,  then  it  appears  that  the  defendant  bad  no  consideration 

whatever  for  her  notes. 

BuLLER,  J. — ^As  the  jury  have  only  given  a  verdict  for  15/. 
this  comes  within  the  rule  which  the  Courts  have  long  establish- 
ed, that  they  will  not  grant  a  new  trial,  unless  it  can  be  done 
without  compelling  the  party  applying  for  it  to  pay  the  costs. 
It  is  clear  that  in  this  case  there  w^s  no  mis-direction  at  the  trial ; 
but  that  is  not  the  only  case  in  which  the  Court  will  award  a 
new  trial  without  costs.  For  if  the  verdict  be  manifestly  against 
the  justice  of  the  case,  and  the  Judge's  direction,  it  is  fit  that  a 
new  trial  should  be  granted  without  costs :  and  this  verdict  is 
of  that  description.  Here  it  appears  that  the  plaintiff  has  been 
privy  to  a  gross  fraud  on  Welch  in  this  transaction ;  and  then  the 
rule  applies,  ex  dolo  malo  non  oritor  actio.  The  plaintiff  wished 
to  get  100/.  for  the  goods,  which  sum  the  defendant  could 
not  advance ;  but  the  scheme  was  that  the  goods  should  be  ap- 
parently sold  to  Welch  for  70/.,  and  that  the  defendant  should 
p^y  the  rest  under  a  privi^te  agreement  unknown  to  Welch:  now 
that  was  a  gross  fraud  on  him,  in  order  to  induce  him  to  ad- 
vaince  his  money  :  and  as  this  fraud  was  practised  by  the  plaintiff, 
be  cannot  recover. 

Grose,  J. — of  the  same  opinion. 

Rule  absolute,  widiout  costs  (b). 

(a)  Vid.  S  vol  76S. 

(ft)  Ft(i./ii^J|;ioaT,  JUfnw/pM<.4vol«  U6>deF#ri#e  v.Aoatf^ 
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^•"^  Wright  against  Reed. 

BaokiMtesm    TUflNGAY  obfaioecl  a  role  to  shew  cause  why  the  anontj* 

the'^iv^ty  deeds  in  this  case  shoald  oot  be  delivered  up  to  be  cao- 

acty  17  Gea.  &  celled  (a),  on  the  ground  that  the  true  consideration  was  not  set 

forth  in  the  memorial ,  part  of  the  consideration  was  in  fnoney, 

and  the  rest  in  bank  notes  of  the  bank  of  England^  whereas  the 

whole  consideration  was  described  as  money  in  the  memorial. 

£rs^'nenow  shewed  canse,  and  said  that  bank  notes  had  al  wajs 
been  considered  as  money  ;  they  are  ao  10  the  case  of  tenders. 

Lord  Kbnyon,  Ch.  J. — Bank  notes  are  considered  as  money 
to  many  purposes :  it  was  so  held  by  Lord  Mansfield  and  ihe 
Court  in  Miller  v.  J2ace  (&). 

AsHHURST,  J. — The  annuity  act  was  passed  for  the  purpose 
of  guarding  against  fictitious  considerations :  but  it  cannot  be 
contended  that  the  payment  in  this  case  is  within  the  mischief 
which  that  statute  intended  to  remedy.  Bank  notes  are  money 
to  all  intents,  and  in  this  instance  were  taken  as  such. 

BuLLERy  J.— This  Court  has  never  yet  determined  tbat  a 
tender  of  bank  notes  is  at  all  evenH  a  good  tender :  but  if  they 
have  been  offered,  and  no  objection  has  been  made  on  that  ac- 
count, this  Court  lias  considered  it  to  be  a  good  tender :  and 
very  properly  so,  for  bank  notes  pass  in  the  world  as  cash.  In 
a  case  on  the  other  side  of  the  Hall,  the  Lord  Chancellor  once 
suggested  a  doubt  whether  these  kind  of  notes  were  money ;  but 
here  we  have  always  been  inclined  lo  consider  them  as  sach, 
though  the  question  has  never  yet  been  directly  determined. 

Per  Curiam,  Rule  dischaiged. 

(a)  tTmlcr  17  Gw,  S.  e.  26.  See  also  Cau$in$  v.  TkompaoHs  post.  6  vol.  SS5. 5.  P* 
(i)  1  Barr.  4de. 


^  LovELL  agaiftsi  Eastaff. 

Defcndsat  af-  HPHIS  was  an  action  of  assumpsit  on  four  bills  of  exchange, 
^*^*^fh?m^  ^"  **  ^^  °'    which  at  the  sittings  after  last  Trimty 

•Dtsinedanile  term,  before  Lord  Kenyon,  the  plaintiff  obtained  a  verdict.  In 
lor  a  new  trial, 

wlueh  after  argmneut  on  a  sutMeqaent  day  was  discharged :  He  then  pleaded  a  pieapnu  dmrm 
toniimumce,  intUttd  rf  the  term  generaUy ;  and  the  Conrt  refused  to  order  a  special  memoran- 
dam  of  the  day  whea  it  was  fied  under  these  drconutaooes. 

If  a  plea  pm  dmttm  coNftmuaice  be  filed  and  verified  on  oath,  the  Conrt  cannot  set  it  aside 
an  motion;  hot  are  iKMUid  to  receive  it.    fSTaant,  353il 

MkhaebMs 
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Miehaebnas  term  last,  a  rule  was  obtamed  to  shew  canae  whj        1790. 

there  should  not  be  a  new  trial,  which  on  the  17th  of  November        

was,  after  argument,  discharged.  On  the  19th  of  November  the  ^^ahut 
defendant  pleaded  the  bankruptcy  of  the  plaintiff  between  the  Eastapf. 
trial  and  the  day  in  bank,  as  a  plea  puis  darrein  coniinuanee; 
but  though  k  was  filed  on  that  diy  it  was  entitled  generally/  of 
Michaelmas  term.  Afterwards  in  the  saase  term,  a  rule  was 
obtained  to  shew  cause  either  why  the  plea  should  not  be  entitled 
as  of  the  day  on  which  it  was  filed;  or  why  the  plea  itself  shoaM 
not  be  set  aside;  against  which 

Mingay  and  Wood^  shewed  cause  in  Mtehatlmaa  term  last; 
and,  in  answer  to  the  first  part  of  the  rule,  obsenred  that  it  was 
discretionary  in  the  Court  whether  or  not  they  would  order  k 
special  memorandum  to  the  plea,  and  Aat  thfpne  was  sufficient 
reason  why  it  should  not  be  permitted  in  this  instance:  for  as 
there  was  a  rule  for  a  new  trial  depending  in  die  Court  in  the 
former  part  of  the  term,  it  was  thought  ad? isable  to  wait  till 
that  was  disposed  of  before  the  defendant  pleaded  this  plea; 
since  if  the  rule  had  been  made  absolute,  it  might  have  been 
unnecessary  to  have  put  in  this  plea  at  all.  Then  if  the  Conrt 
will  not  interfere,  the  plea,  being  filed  generally  of  the  term,  will 
have  a  reference  to  the  first  day  of  the  term,  and  then  it  will  ap^ 
pear  that  it  was  well  pleaded;  for  the  defendant  had  a  day  in 
Court  on  the  day  in  bask.  This  is  not  like  the  case  of  a  judg- 
tnent  by  default,  where  the  defendant  has  no  day  in  court  after 
the  execution  of  the  writ  of  inquiry,  and  consequently  has  no 
opportunity  of  pleading.  But  even  if  tlie  plea  be  bad,  the  Court 
will  not  interfere  on  motion,  but  will  drive  the  plaintiff  to  demur 
to  the  plea.  In  Parii  v.  Saikeld  (a),  the  Court  held  that  they 
had  no  discretion  either  to  reject  or  to  receive  a  plea  puis  darrein 
continuance,  but  that  if  it  were  verified  by  affidavit  they  were 
bound  to  receive  it.  It  is  a  matter  of  right,  not  of  favour,  in 
the  party  tendering  it. 

Erikinenni  Marryat,  in  support  of  the  rule.  Ist,  The  Court 
will  order  any  pleadings  to  be  entitled  agreeably  to  the  fact,  in 
order  that  justice  may  be  done  to  the  party  applying  for  die  rule. 
|n  Smith  v..  Key  (b),  a  special  memorandum  of  the  day  when 
the  bill  was  exhibited  was  ordered  by  the  Court,  to  let  the  de« 
fendant  have  the  benefit  of  a  tender  between  the  fint  day  of 
the  term  and  the  day  of  suing  out  the  writ.    The  same  thiny 

(•)  e  VnU.  1S7. 159.  (b)  t  Sir.  «38. 

was 
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1790.       was  also  ordered  in  PoUm  v.  Creswell  (a).    So  in  TFilkes  ▼.  The 

Earl  of  Halifax  (&),  the  Court  ordered  ihe  declaratioo  to  be  cn- 

^^iSH'  ^^^^  accordiDg  to  the  fact;  and,  said  that  it  was  not  a  matter  of 
fiASTAFF.  favour  to  the  defendant  to  grant  the  rule,  but  of  right.  If  the 
real  day  on  which  the  plea  was  filed  were  to  be  shewn  on  tbe 
record,  the  plaintiff  will  have  an  opportunity  of  deniurriDg ;  for 
then  it  will  appear  most  unquestionably  that  tbe  defendant  had 
no  day  in  Court  when  his  plea  was  filed,  and  consequently  tbat 
the  Court  ought  not  to  receWe  it.  But|  2dly,  even  if  that 
amendment  be  not  made,  and  that  the  plea  must  have  a  reference 
to  the  first  day  of  the  term,  it  appears  from  all  the  authorities, 
that  after  verdict  the  defendant  cannot  plead  any  matter  arising 
between  that  time  and  the  day  in  bankr  Q.  Lutw.  1143. 
1174.  Pearson  v.  Parkins.  Ilil.  3  G.  I.  Bull.  N.  P.  310. 
Stamp  V.  Parker,  Cro.  Jac.646.  Com.  DigMlle  *^  Abatement^ 
J.  24.  34.  And  in  4  Bac,  Abr.  143.  the  reason  given  is  this, 
/'  If  a  release  be  given  after  tbe  day  at  Niti  Prius^  and  before 
'^  the  day  in  bank,  he  cannot  plead  it,  because  there  m  a  verdict 
**  already  in  ihe  cause,  and  upon  another  plea;  and  therefore  the 
'*  cause  is  determined.  So  that  he  is  put  to  his  audita  querela  (o 
**  hinder  the  execution  of  the  judgment/'  And  in  Cro.  Car* 
£3S.  where  tbe  defendant  after  verdict  pleaJed  at  the  day  ia 
bank,  and  that  the  plaintiff  prayed  to  have  it  disallowed,  for  that 
the  defendant  had  no  day  in  bank,  the  Court  so  determined  it, 
and  ordered  that  the  plea  should  be  ousted.  Here  then  as  the 
defendant  had  no  day  in  bank,  the  Court  ought  to  reject  his  plea 
pleaded  after  verdict,  and  drive  him  to  his  audita  querela. 

The  Court  enlarged  the  latter  branch  of  the  rule  till  the  next 
term  and  discharged  the  former  part  of  it.  They  said  that  as 
there  was  a  rule  depending  at  the  beginning  of  the  term  to  shew 
Clause  why  there  should  not  be  a  new  trial,  it  would  have  been 
idle  to  file  this  plea  pending  that  rule,  because  in  one  event  it 
«  might  have  become  unnecassary  to  have  pleaded  such  a  plea  at 
all.  Therefore  they  would  suffer  the  general  rule  to  operate  in 
this  instance,  namely,  that  the  plea,  being  entitled  generally  of 
the  term,  might  have  relation  back  to  the  first  day  of  it.  For 
though  a  fictidn  of  law  ought  not  to  be  permitted  to  prevail 
where  it  would  work  injustice,  yet  here  the  Court  would  not 
interfere  to  prevent  the  operation  of  it  when  such  a  fiction  was 
in  furtherance  of  justice. 

(a)  Bvn.  4to.  ed.  343.  '    (6)  t  YfUs.  S56. 

The 
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llie  latter  part  of  the  rule  (which  had  been  enlarged)  now        1790, 
coming  on  again,  

Mingajf  and  Wood  relied  on  the  case  of  Parts  v.  Salkeld,  as        tiglSi 
decisive  of  the  question  in  this  stage  of  it.  EAtTAFr. 

Erskine  and  Marryat,  contra^  said  that  that  case  was  clearly 
distinguishable  from  the  present,  because  there  the  plea  was  ' 
pleaded  in  due  time,  and  the  judgment  of  the  Court  only  goes 
to  shew  that  they  would  not  discuss  the  merits  of  the  plea  on 
motion.  But  here  the  question  arises  on  the  regularity  of  the 
plea  in  point  of  time,  and  the  Court  may  in  this  as  well  as  in  all 
other  instances  of  practice  interfere  where  an  irregularity  is 
pointed  out  to  them.  And  it  is  to  be  observed  that  in  one  of 
the  cases  cited  on  the  former  argument,  Cro.  Car*  tS2,  the 
Court  did  interfere  on  motion,  and  (as  is  there  said)  ordered 
*\  that  the  plea  should  be  ousted.'* 

JLord  Ken  YON,  Ch.  J.— The  Court  very  properly  discharged 
one  part  of  the  rule  in  the  last  Term  under  the  special  circum- 
stances of  the  case ;  and  in  so  doing  they  acted  by  analogy  to 
the  common  practice  of  the  Court,  where  in  a  variety  of  in- 
stances they  give  a  party  permission  to  plead  nunc  pro  tunc  under 
particular  circumstances.  And  as  to  this  part  of  the  rule,  I 
think  we  are  bound  to  discharge  this  also,  on  the  authority  of 
the  case  of  Paris  v.  SalkeU;  where  the  Court,  after  great  con- 
sideration, held  that  it  was  not  discretionary  in  them  to  receive 
n  plea  puis  darrein  continuance,  but  that  they  were  bound  to 
receive  it ;  and  the  opinion  of  Wilmot,  Ch.  J.  is  conveyed  in 
language  peculiarly  forcible. 

Per  Curiam.  .  Rule  discharged. 


A.  and  J.  Rawlinson  agai$ist  Shaw  Executor  of    Tue9^^ 

tVoODHOUSE.  ^"^'^^ 

T^JIIS  was  an  action  of  assumpsit;  and  the  eight  first  counts  If  a  debtor 
X    in  the   declaration   were  on   promises  made  by  the  tes-  mditoi*aii4 
tor;    the   last   count   was   on   promises   by  the   defendant  as  ■notherpewoa 
executor.      To  the  first  eight  counts  the  defendant  pleaded  the  creditor 
That  IVoodbouse,  the  testator,  in  his  life-time,  (to  wit,)  on,  4rc.  Jil^tSl^^^ 
duly  made  and  published  his  last  will  and  testament  in  writ-  actiuexeca- 
ing,  and  thereof  constituted  and  appointed  the  defendant  and  ^J[{q^^^ 
J.  liawlinson,  and  three  other  persons,  joint  executors ;  and  action  againit 
soon  afterwards  died  without  altering  or  revoking;  it.    And  as  h^^mMid  ©■ 
to  the  last  count,  that  that  promise  and  undertaking  (if  such  were  tiie  tesutor. 

made) 
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1790.       made)  was  made  by  the  defendant  together  with  the  aaid  J. 

|.  Rawlittson,  and  those  three  persons,  and  not  by  the  defendant 

ugnmai       alone.     The  plaintiib  by  their  replication  said  that  J.  Rawlinson 

ikiiAw.       never  proved  the  will  of  fVo(Mou$e,  nor  took  upon  himself  the 

burthen  of  the  eiecntion  thereof,  nor  in  any  manner  whatsoever 

ever  accepted  of  the  supposed  apporatment  of  him  the  said 

J,  Rawlinson  to  be  an  executor  of  the  said  will,  nor  ever 

administered  any  goods  or  chattels  which  were  of  the  said 

JVoodhouse  deceased  at  the  time  of  his  death,  as  executor  of 

the  last  will  and  testament  of  the  said  JVoodhouse.    And  as  to 

the  other  plea  they  replied  that  the  promise  in  the  last  count 

was  not  made  by  the  defendant  together  with  J.  Ramiinsant 

and  the  other  three  persons,  as  in  the  plea  alleged. 

To  the  replication  to  the  first  plea  there  was  a  general  de 
murrer,  and  joinder  in  demurrer* 

Lowes,  in  support  of  the  demurrer,  contended  that  the  no- 
mination of  the  plaintiiF  as  executor  in  the  will  of  fVoodhouse 
the  testator  operated  as  a  suspension  of  his  legal  remedy,  as  be 
had  not  actually  renounced,  though  not  to  an  extinguishment  of 
the  debt,  or  even  to  a  suspension  of  his  remedy  in  a  Coart  of 
Equity.  If  so,  the  plea  b  a  bar  to  thevaotion,  and  the  fact  dis« 
closed  by  the  replication  does  not  vary  the  case.  All  the  legal 
parties  to  a  contract  must  by  law  sue  and  be  sued,  which  is  suf- 
ficiently proved  by  the  usual  plea  in  abatement  where  any  of  the 
parties  are  omitted  to  be  named ;  and  though  this  rule  has  some 
exceptions  with  regard  to  defendants,  it  is  universal  as  to  plaintiff^s. 
Kow  here,  the  plaintiff  not  having  renounced  must  in  a  Court 
of  law  be  considered  as  having  all  the  legal  qualities  of  executor 
still  attached  to  him,  and  therefore  cannot  sue  the  defendant 
in  his  character  of  co-executor :  for  one  executor  cannot  sue 
his  co-executor,  the  former  being  supposed  in  contemplation 
of  law  to  be  equally  in  possession  as  joint-tenant  of  all  die 
testator's  assets.  Went.  Off.  of  Executors  100,  out  of  which  he 
nay  pay  himself;  and  the  effect  of  a  judgment  against  an  exe- 
cutor is  rather  to  attach  on  the  property  of  the  testator  than  on 
the  person  of  the  defendant.  In  Co.  Lit.  264.  b.  it  is  said  that  if  the 
obligor  make  his  obligee  his  executor,  this  is  a  release  in  law  of  the 
action.  But  the  duty  remains  for  which  the  executor  may  retain. 
Wankford  v,  Wankford,  Salk.  999.  Fryer  v.  Gildridge,  Hob.  la 
and  3  Show.  401.  where  it  is  added  that  the  debt  is  not 
extinguished,  but  only  superseded,  as  to  the  executor.  P/omfen 
184,  5.  gives  the  reason  why  the  action  is  gone^  because  in 

judgment 
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Rawliivsov 


judgment  of  law  the  plaintiff  is  satisfied  before ;  for  if  the  exe«  1790. 
cator  has  as  mncfa  good  in  bis  bands  as  bis  own  debt  amounts 
Co,  the  property  in  those  goods  is  altered  and  vested  in  himself, 
that  18,  he  has  them  as  his  own  goods  in  satisfaction  of  his  Shaw. 
debt,  and  not  as  executor.  If  the  case  of  Dorchester  t. 
fVebb,  Sir  JV.  Janes  345.  be  cited  on  the  other  side,  it  is  dis- 
tinguishable from  the  present;  for  that  case  only  shews  that 
where  the  obligee  had  been  made  co-executor  with  another,  and 
had  renounced,  the  executor  of  the  obligee  might  sue  the  sur- 
viving executor  It  is  indeed  given  as  a  reason  in  that  case  that 
when  an  obligor  makes  the  obligee  and  another  his  executors, 
and  the  obligee  refuses,  the  debt  is  neither  released  nor  discharged, 
and  the  obligee  may  sue  the  assets ;  but  that  was  an  obiter  dictum 
not  necessary  for  the  decision  of  the  case  before  the  Court :  and 
there  too  it  must  be  taken  that  h^  had  legally  renounced ;  and  by 
the  death  of  the  obligee  the  period  of  suspension  had  ceased, 
and  the  whole  of  the  property  had  gone  into  another  channel, 
namely,  into  the  hands  of  the  surviving  executor.  But  here  the 
plaintiff  has  not  legally  renounced. 

Holroydf  contra  (a),  was  stopped  by  the  Court. 

Lord  Ken  YON,  Ch.  J. — It  is  impossible  to  entertain  the 
least  doubt  in  this  case.  The  argument  is  that  if  ^.  owe  B. . 
a  sum  of  money,  and  chuse  to  make  him  his  executor,  though 
B.  will  not  act,  his  legal  remedy  is  extinguished.  The  propo- 
sition is  too  monstrous  to  admit  of  any  argument.  If  indeed 
the  creditor  bad  accepted  of  the  executorship,  and  acted,  there 
might  perhaps  have  been  something  in  it.  But  the  facts  dis* 
closed  by  the  replication  positively  negative  that ;  for  it  is 
there  averred  that  be  never  pxoved  the  will,  nor  took  upon 
himself  the  burthen  of  the  execution  thereof,  nor  iu  any  man- 
ner whatsoever  accepted  of  the  supposed  appointment  to  be  an 
executor,  nor  ever  administered,  &c.  And  notwithstanding  this 
he  10  now  told  that  he  cannot  enforce  the  payment  of  his  debt 
in  a  Court  of  Law.  I  should  have  been  extremely  sorry  to  have 
found  myself  bound  by  authorities  to  accede  to  such  a  position : 
And  I  am  glad  that  none  are  found  to  warrant  it,  and  that  there 
is  one  direct  authority  against  it.  There  is  no  pretence  there- 
fore for  this  demurrer ;  and  even  if  it  could  have  been  support- 
ed, it  would  be  dishonest  in  the  extreme. 

<«)  ru.  1  Lev.  151 ',  a  Uv.  75i  1  Com.  Dig. «'  Abatement,'*  IL  10;  JUi^ 
Entr.  $U.  b.  its ;  CUft- 15;  11  H.  4. 83.  ».;  SaUc  305 ;  S7  J7.  8. 11.  K  Cm. 
D^.  "^ Pleader,"  SD. 7;  frtii.341;  fTsiOw.qf.  Ex.9$i  Sir.Hr.Jm.U5i 
^rotfar.  372;  t  R9I 394,  pl,S. 

ASSUVBBT, 
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RAWLIRtON 
against 
Shaw. 


fWiOia,  40.] 


AsHHURSTy  J. — of  the  same  opinion. 

BuLLERy  J. — ^The  argument  in  support  of  this  demurrer  &$ 
fully  answered  by  the  plain  words  of  the  replication.  The 
foundation  of  the  argument  is,  that  this  is  an  action  in  respect  of 
property,  and  that  the  plaintiff  has  possession  of  that  property : 
but  the  replication  pointedly  states  that  he  never  proved  tbe 
villi  nor  in  any  manner  whatever  acted  as  executor^  nor  admi- 
nistered. Then  if  he  has  not  the  possession  of  the  property  of 
the  testator,  he  stands  in  the  same  situation  as  any  other  stranger, 
and  may  equally  sue  the  person  who  has  the  legal  possession  of 
that  property. 

Grose,  J. — It  is  laid  down  universally' in  all  the  authorities 
on  this  subject,  from  the  Year  Books  down  to  the  present  time, 
that  a  defendant,  who  is  sued  as  executor,  cannot  plead  that  an- 
other person  is  also  executor  with  him,  unless  he  aver  that  that 
other  has  administered.  The  case  of  Swallow  v.  Emberson  (<i), 
is  directly  in  point.  'Jlie  only  difference  is,  that  here  the  defend- 
ant says  that  the  plaintiff  himself  is  one  of  the  executors,  but 
that  does  not  vary  this  case  for  the  reasons  already  given.  I  la- 
ment (hat  the  same  practice  does  not  obtain  here  that  prevails  in 
the  Court  of  Common  Pleas,  where  several  pleas  are  not  per- 
mitted to  be  pleaded  without  the  special  leave  of  the  Court.  It 
is  attended  with  infinitely  good  consequences  to  the  suitors,  as 
it  frequently  prevents  unnecessary  expence  to  *  the  parties,  in 
introducing  improper  plea§.  If  that  Were  the  practice  here, 
this  expence  would  never  have  been  incurred. 

Judgment  for  the  plaintiffi. 
(a)  1  Lee.  161. 


Feb.  lOth. 


A  person,  who 
telk  spiritaoos 
liquorsyby  re- 
taU  without  a 


The  King  against  M.  Downes  and  Another. 
r  having  been  convicted  m  tlie  nenaltv  of  t- 


to 


X>    Tiirwer  naving  been  convicted  in  Uie  penalty  of^-   «•  with 

*  costs,  by  the  defendants,  for  selling  gin  and  rum,  l^^ing  ex< 

eisable  liquors,  without  being  licensed  so  to  do,  ap 

licence  from  thelTei^miw^^erSessions,  where  the  conviction  was  quasued,  sub- 
two  jostices  of  .  ,  .   .  e   \  •    ry       ^  t      ^  II       . 

thepeace,  if     ject  to  the  opmion  of  this  Court  on  the  following  case. 
pralStla  rfthe      ^^^  conviction  was  stated  at  length  :  audit  appeared  to  be  in 
5  Gea.  3.  c  46.  the  summary  form  prescribed  by  the  statute  of  5  Geo.  3.  c.  46. 
thoaghhehasa 

licence  from  the  commisflioners  of  the  excise  to  retail  spiritaoos  liquors— Xho  exceptioa  ia  tlie 
26  Geo.  t,  t.  28.,  that  nothing  in  that  act  shall  extend  to  alter  the  time  of  arantiDg  Ucenca  in 
€itiea  md  tawne  cenjemAe  does  not  exempt  such  places  from  the  operation  of  the  other  parts  •f 
that  act:  but  magistrates  in  such  districts  most  give  the  same  notice  of  their  meeting  to  grant 
Hceaces  as  justices  for  a  comity  give. 
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^  i6.    The  case  then  stated  that  Turner  on  the  Bth  of  October        1790. 

1 788,  at  bis  house  in  Norris-street  in  the  parish  of  Saint  James,         

Westminster,  sold  gin  by  retail.  Turner  produced  a  license  to  agaiiutt 
sell  brandy,  and  other  spirituous  liquors,  regularly  granted  by  Dovrv*. 
two  commissioners  of  excise,  pursuant  to  the  statutes  of  16  and 
24  Geo,  2.;  and  also  an  alehouse  license  in  the  common  form, 
under  the  hands  and  seals  of  txoo  justices  for  the  city  and  liberty 
of  Westminster,  in  the  county  of  Middlesex,  dated  the  20th  of 
September  1788,  by  which  he  was  licensed  to  sell  by  retail  beer, 
ale,  and  other  excisable  liquors^  (except  brandy,  rum,  arrack, 
usquebaugh,  geneva,  aquavits?,  and  all  such  other  distilled  spi- 
rituous liquors,  and  strong  waters  unmixed,  or  mixed,  ^c.)  No 
warrant  was  issued  under  the  bands  and  seals  of  those  two  justices 
who  granted  this  last  license,  or  any  other  magistrates,  previods 
to  the  granting  of  it,  appointing  a  meeting  of  his  Majesty's 
justices  for  granting  licenses,  and  directing  the  high  constable  to 
order  the  constables  of  the  respective  constablewicks  in  the  parish 
to  give  notice  to  the  several  innkeepers,  and  alehouse-keepers, 
within  the  several  constablewicks  of  the  parish*  of  the  day  and 
place  for  granting  licenses  ;  nor  was  any  such  notice  given  for 
that  purpose.  On  the  29th  of  August  17B8  a  warrant  of  that 
date  was  issued  under  the  hands  and  seals  of  the  defendants,  two 
of  his  Majesty's  justices  of  the  peace,  acting  in  and  for  the  said 
city  atid  liberty,  and  directed  to  the  high-constable  of  the  said 
city  and  liberty,  appointing  a  general  meeting  of  the  justices  for 
granting  licenses  to  victuallers  within  the  parish  of  Saint  James, 
Westminster,  on  the  1  Ith  of  September  next,  and  requiring  such 
high  constable  to  order  his  respective  petty  constables,  or  other 
peace  officers,  to  give  notice  to  the  several  innkeepers,  and  ale- 
house-keepers, witbin  their  respective  constablewicks,  of  the  day 
and  place  of  such  meeting;  and  notice  of  such  meeting  was 
given  in  the  public  papers  on  the  29th  of  August  1788.  On  the 
llth  of^^eptember  1788  the  defendants,  and  several  other 
magistr*^^.  met  on  the  day  and  place  appointed  by  that  war- 
rant,'  '  jViceeded  to  grant  licenses  in  pursuance  thereof;  but 
no  application  was  made  at  such  meeting  by  Turner  for  any 
license.  By  a  statute  passed  in  the  27th  of  Queen  Elizabeth 
certain  regulations  were  made  for  the  division  of  the  city  or 
borough  of  Westminster  into  wards,  and  for  the  annual  appoint* 
ment  of  burgesses  to  act  as  aldermen's  deputies  act  in  the  city 
of  London ;  but  no  justices  or  magistrates  were  appointed  by  that 
statute,  nor  were  the*  inhabitants  incorporated.  That  act  was 
continued  by  subsequent  statutes,  and  is  still  in  force.  In  the 
Vol.  hi.  O  o  reign 
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1790.  reign  of  king  Charles  the  Second  letters  patent  were,  and  frov 
—  -■  time  to  time  since  have  been,  issued  under  the  great  seal,  assigs- 
^1^^^  ing  justices  to  keep  the  peace  within  the  liberty  of  the  dean  aid 
Downs.  chapter  of  the  collegiate  church  of  Saint  Peter,  WeUminMtr, 
the  ciljf^  borough,  and  town,  of  Westminster  in  the  countj  ol 
Middlesex,  and  Saint  Martin's  Le  Grand,  London;  and  certaio 
letters  patent  issued  under  (he  great  seal,  dated  the  5tb  of  jiuptil 
in  the  23d  year  of  the  present  reign,  directed  (amongst  otho^^ 
to  the  defendants  and  the  two  justices  who  granted  the  alehouse 
license,  assigning  them  to  keep  the  peace  within  the  libercj  of 
the  dean  and  chapter  of  Westminster,  &c.  (as  above).  Tfaen/^ 
and  liberty  of  Westminster  is  locally  situate  in  the  countj  of 
Middlesex,  It  has  been  customary  since  the  statute  made  in  the 
26th  year  of  the  reign  of  Geo.  2.  c.  31.  in  many  divisions  of  the 
said  city  and  liberty  of  Westminster^  to  grant  licenses  at  otha 
times  than  at  the  time  prescribed  by  that  statute  as  well  as  at  the 
time  and  under  the  regulations  of  it, 

Piggott,  and  Garrow,  in  support  of  the  order  of  Sessions, 
contended,  first,  that  Turner  had  not  incurred  tmy  penalty  under 
any  act  of  parliament ;  inasmuch  as  he  had  a  proper  ale  license  as 
well  as  an  excise  license ;  and,  Sdly,  even  if  the  ale  license  were 
not  legally  granted,  this  conviction  which  was  founded  on  the 
statute  of  5  Geo.  3.  c.  46.  could  not  be  supported.  As  to  the  fint, 
the  justices  were  authorised  to  grant  this  license  under  the  5  sod 
6  Ed.  6.  c.  25.  under  which  they  may  license  alehouses  at  an^ 
time ;  and  their  power  in  this  case  is  not  affected  by  the  statute 
of  2  Geo.  2.  c.  28.,  nor  by  the  26th  Geo.  2.  c.  3 1 .  The  2  Geo. C 
c.  28.  5.  11.  (after  reciting  that  inconveniences  had  arisen 
from  persons  being  licensed  to  keep  alehouses  by  justices  living 
at  a  distance,  who  were  neither  informed  of  the  occasion  of 
such  alehouses,  or  of  the  characters  of  the  persons  licensed) 
enacts  that  no  such  license  shall  be  granted  but  at  a 
general  meeting  of  the  justices  of  the  division  where 
the  person  lives,  to  be  held  on  the  1st  of  September  yearly 
or  within  20  days  after,  or  at  any  other  general  meetings 
of  the  justices  of  the  division :  but  there  is  a  proviso  in  the  12tii 
section,  that  nothing  in  that  act  shall  extend  to  alter  the 
method  or  pozDer  of  granting  such  licenses  in  any  city  or  town  cor- 
porate. The  26  Geo.  2.  c.  31.  s.  4.  confines  tbe  time  of  hold- 
ing the  general  meetings  to  the  first  20  days  of  September,  and  die 
16th  section  provides  that  nothing  in  that  act  shall  extend  to 
alter  the  time  or  times  ofgratiting  such  licenses  in  any  city  or  to^i 
corporate.    So  that  the  powe^  of  granting  licenses  in  cities  or 

towns 
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towns  corporate  reoiaina  as  it  did  under  the  5  ^  6  Ed.  6.  c.  25. ;        1790. 

for  taking  both  the  acts  of  Geo.  2.  into  consideration  together,  the        

exceptions  are  that  nothing  in  those  statutes  shall  alter  the  method        a^^mnst 
or  the  power,  or  the  time,  of  granting  licenses  in  those  places.       Downi, 

1  Burn,  J.  til.  ** Alehouses^*  s.  3.  Now  Westmimter  certainly  is  not 
within  the  purview  of  those  acts,  which  were  passed  to  remedy 
the  inconveniences  of  magistrates,  residing  in  a  distant  part  of  the 
county,  granting  licences  to  persons,  with  whose  characters  they 
were  not  acquainted  :  and  it  is  directly  within  the  exception  in 
both  those  statutes,  for  Westminster  is  a  city.  The  provisos  ex- 
tend to  all  cities,  whether  corporate  or  not,  if  they  have  a  local 
magistracy  :  to  put  a  diflFerent  construction  on  them  tlie  Court 
must  insert  the  word  "  corporate"  after  city,  or  convert  the 
word  "  or"  into  *'  and."    Westminster  is  described  as  a  city  in  a 

variety  of  acts  of  parliament ;  and  it  is  even  so  called  in  the  let-  ' 

ters  patent  referred  to  in  this  case.  In  Co.  Lit.  109*  b.  it  is  said 
to  be  a  city,  because  it  has  been  a  bishopric  ;  and  Hargrave  in 
a  note  there  also  sa^s  that  it  is  a  city,  though  not  incorporated. 
.Mr.  J.  Blackstone  (a)  has  likewise  adopted  the  same  opinion. 
It  appears  also  in  all  the  returns  of  members  of  parliament  for 
Westminster  since  the  reign  of  Ed.  VI.  to  be  described  as  a 
city.  But  even  if  it  were  doubtful  on  the  words  of  the  statutes 
whether  or  not  Westminster  were  a  ^ity  within  the  provisos  in  the 

2  Geo.  2.  and  26  Geo.  2.,  the  usage  in  granting  licenses  there  may 
assist  in  expounding  such  doubt ;  and  it  is  stated  in  the  case  that 
the  usage  of  granting  licenses  at  all  times  of  the  year  has  pre- 
vailed in  Westminster.  But  2dly,  if  the  justices  had  no  power 
to  grant  this  alehouse  license  in  the  manner  or  at  the  time  at 
which  it  was  granted,  Turner  has  not  incurred  any  penalty  with- 
in the  5  Geo.  3.  c.  46.,  under  which  alone  he  has  been  con- 
victed. That  act  only  applies  to  persons  selling  by  retail,  ale, 
beer,  or  other  excisable  liquors,  but  not  to  distilled  spirituous 
liquors.  The  22d  section  recites  that  by  the  laws  then  in  force 
persons  selling  ale,  or  beer,  or  other  excisable  liquors,  by  retail 
without  license,  are  subject  by  different  laws  to  different  penal- 
ties, which  had  occasioned  much  confusion ;  and  for  the  pre- 
vention thereof,  it  enacts  that  persons  convicted  of  selling  ale, 
beer,  or  other  excisable  liquors,  by  retail,  without  licen9e, 
shall  forfeit  for  the  first  offence  405.  with  the  costs  of  the  con- 
viction ;  and  it  gives  a  summary  form  of  conviction  (6),  which 
has  been  used  in  this  instance.  Then  followed  the  9  Geo.  3. 
c.  6.  5.  2;  which  recites  that  doubts  had  arisen  whether  the 

(a)  1  Com.  111.  (b)  S.  fS  4r  26. 
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1790.        several  penalties  and  forfeitures  imposed  by  any  act  since  the 
"         8  Geo.  2.  relating  to  the  selling  of  q>irituous  liquors  by  retail 
a/ranui^      without  licence  might  be  inflicted  and  recovered  on  persons  thus 
DowNi,       offending ;  and  then,  in  order  to  put  an  end  to  such  doubts,  k 
enacts  and  declares  that  all  and  every  the  penalties  and  forfeitures 
imposed  by  any  act  since  the  8  Geo.  2.  (except  the  forfeftureof 
100/.  imposed  by  the  9  Geo.  2.  c.  23.  relating  to  the  selling  of 
spirituous  liquors  by  retail,  without  license,  might  have  been 
and  may  be  in  future  levied  and  recovered  against  such  offenders, 
notwithstanding  the  5  Geo*  S.  c.  4(>.    This  therefore  is  a  legisla- 
tive interpretation  of  the  5  Geo.  3.  c.  46. :  by  which  it  appears 
that  the  5  Geo.  3.,  which  was  understood  by  many  persons  to 
operate  as  a  repeal  of,  and  commutation  for,  all  former  penalties 
for  selling  spirituous  liquors,  was  not  intended  to  have  that  ope* 
ration,  and  was  only  meant  by  the  Legislature  to  relate  to  ale, 
beer,  or  other  excisable  liquors  ejusdem  generis.   The  distinction 
intended  to  be  made  in  all  the  statutes  on  this  subject  is  between 
distilled  spirituous  liquors,  nud  other  excisable  liquors  not  disiiUed. 
Now  it  is  to  be  observed  that  the  statute  5  Geo.  S.  c.  46.  pro- 
fesses to  be  a  commutation  for  all  former  penalties,,  nnd  for- 
feitures, on  which  it  was  intended  to  attach ;  and  therefore  if 
the  offender  be  liable  to  the  penalties  of  the  5  Geo.  3.  he  h 
exempt  from  all  former  penalties:  but  the  Legislature  have  ei- 
pressly  declared  by  the  9  Geo.  3.  that  the  offence,  of  which 
Turner  is  convicted,  of  selling  by  retail  gin  and  rum,  distilled 
spirituous  liquors,    is  not  commuted  for  any  penalty   in  the 
5  Geo.  3.;  that  he  is  liable  for  such  offence  to  other  penalties 
under  former  acts  of  parliament ;  and  consequently  that  he  n 
exempt  from  any  penalty  under  the  5  Geo.  3.  c.  46.    This  con- 
viction  therefore,  which  is  founded  solely  on  the  5  Geo.  3.,  is        | 
bad.    This  is  a  conviction  in  the  penalty  of  4O5. ;  whereas  if       I 
Turner  has  incurred  any  penalty,  it  is  to  a  greater  amount ;  for       I 
the  16  Geo.  2.  c.  8.  s.  9-  inflicted  a  penalty  of  10/.  on  persons 
selling  by  retail  distilled  spirituous  liquors,  (this  very  oflfence^) 
which  is  increased  by  the  J  3  Geo.  S.  c.  56.  5.  1.  to  50/.  under 
which  statute  the  penalty  can  in  no  instance  be  mitigated  below 
5l.    Besides  this  conviction  is  also ^or  the  costs  of  it,  which  do 
other  act  authorises  the  justices  to  give. 

Erskine,  contra,  in  answer  to  the  first  objection,  insisted  that 
the  justices'  licence  was  illegal  under  the  26  Geo.  2.  c.  31 .;  be- 
cause, Ist,  Westminster  is  not  within  the  exception  in  that  statute, 
as  not  being  a  city  corporate  ^  and  2dly,  even  if  it  be,  stilt  tiie 
0  justices 
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justices  granting  this  license  ought  to  have  pursued  the  regula-        1790. 

tions  pointed  out  by  that  statute  which  are  not  affected  by  the        

exception.  First,  Wesimimter  is  not  a  city.  Lord  Coke  (a)  is  n^ainnt 
correct  in  his  definition  of  a  city ;  "  Every  borough  ificorporate.  Downs. 
'^  that  had  a  bishop  within  time  oC  memory,  is  a  cit}',  albeit 
''  ihebishopric  be  dissolved  :*'  but  when  he  proceeds  to  illustrate 
it  by  an  example,  he  is  unfortunate  in  the  instance  which  he  has 
chosen ;  for  be  adds  immediately  afterwards,  ''  As  Westminster 
**  had  of  late  a  bishop,  and  therefore  it  yet  remains  a  city.'* 
In  order  to  be  a  city  within  his  own  definition,  it  should  be  a 
borough  incorporate,  and  have  had  a  bishop ;  whereas,  though 
Westminster  once  had  a  bishop ;  it  never  was  pretended  to  be  a 
boro  ugh  incorporate.  But  if  incorporation  were  not  necessary  to 
the  c  onstitution  of  a  city,  still  Westminster  is  not  a  city  corporate^ 
Mhicb  is  the  only  ground  on  which  it  can  be  contended  to  come 
within  the  exception  in  the  26  Geo*  S.  c.  31. ;  for  ''  corporate'^ 
refers  to  '^  city"  as  well  as  to  "  town.''  The  object  which  the 
Legislature  had  in  view  in  passing  the  statute  2  Geo.  2.  c.  28.  was 
to  remedy  the  inconvenience  arising  from  the  mode  of  granting 
alehouse  licenses  under  the  5  and  6  Ed.  6.  c.^5.;  and  therefore 
it  was  enacted  ibat  licenses  should  only  be  granted  at  general 
meetings  either  within  the  first  twenty  days  of  September^  or  at 
some  subsequent  period:  and  by  the  26  Geo,  2.  c.  31.  the  timeot 
those  meetings  is  confined  to  the  first  twenty  days  in  September; 
with  a  proviso  that  nothing  in  that  act  shall  alter  the  time  or  times 
of  granting  such  licenses  in  any  city  or  town  corporate.  The 
clear  meaning  of  that  exception  appears  to  be  this;  the  Legisla- 
ture  did  not  intend  to  interfere  with  incorporated  towns  or  dtieSf 
which  were  regulated  by  an  internal  police  of  their  own,  author 
rised  by  charter  or  prescription:  credit  was  to  be  given  to 
corporations  that  they  would  not  abuse  the  trast  reposed  in 
them ;  they  were  therefore  to  be  left  in  the  possession  of  their 
franchises.  But  the  Legislature  did  not  mean  to  make  the  excep- 
tion co-extensive  with  all  places  having  a  local  magistracy ;  for 
then  a  liberty  (like  St.  Alban*s)  which  has  a  local  magistracy 
would  be  excepted:  but  **  liberty''  is  mentioned  ii>  the  enacting 
part  of  this  statute,  and  is  omitted  in  the  exception.  But  even 
if  Westminster  were  within  the  exception  of  the  26  Geo.  2.  c.  3 1 ., 
yet  that  exception  only  extends  to  the  ^tme  when  the  licenses 
lire  to  be  granted,  and  not  to  the  manner  and  place;  and  as  the 

(a)  Co.  LU.  109.  k  ' 
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1790.        justices,  who  granted  tliis  license,  have  not  complied  with  the  re- 

gulatjoos  contained  in  the  fourth  section  of  this  statute,  this 

alainsi^  license  is  void.  That  section  requires  that  the  day  and  place  for 
DowMs.  granting  licenses  shall  be  appointed  by  two  justices  by  a  warrant 
under  their  hands  and  seals  ten  days  before  the  meeting,  directed 
to  the  high  constable  of  the  division,  requiring  him  to  order  his 
petty  constables  to  give  notice  to  the  alehouse-keepers  within  their 
sespective  constablewicks  of  the  meeting :  but  it  is  expressly  stated 
in  the  case  that  no  meeting  was  appointed  in  this  manner  on  the 
day  \\  hen  this  license  was  granted  ;  and  that  it  was  granted  at  a 
private  meeting  of  two  justices  only,  who  had  given  no  notice 
whatever  of  their  intended  meeting,  and  this  even  subsequent  to 
the  time  when  a  general  meeting  had  been  regularly  holden  by 
other  justices.  So  that  if  IVcstmimter  were  within  the  exception, 
still  no  alehouse  license  can  be  granted  even  in  such  a  place  but 
at  a  general  meeting. 

Secondly,  this  license  then  having  been  illegally  granted, 
Turner  was  properly  convicted  under  the  5  Geo.  3,  c.  46. 
In  order  to  make  this  subject  clear,  it  is  necessary  to  state 
the  several  acts  of  parliament,  relating  to  this  question,  in 
the  order  in  which  they  passed;  from  the  whole  of  which 
it  will  appear  that  the  Legislature  had  two  objects  in  view; 
the  one  of  police,  under  the  control  of  the  justices  of  the 
peace;  the  other  of  revenue,  under  the  jurisdiction  of  the 
commissioners  of  excise.  So  that  before  any  person  can  sell 
spirituous  liquors  by  retail,  he  must  procure  a  license  as 
well  from  two  justices  of  the  peace  as  from  the  commissioners 
of  excibc.  The  several  statutes  will  be  rendered  more  intelligi* 
ble  by  bearing  in  mind  this  distinction,  as  applied  to  the  word 
**  license  ;*'  when  the  Legislature  speaks  of  a  license  to  sell  spt- 
rituouM  liquors,  or  distilled  liquors,  they  mean  an  excise  license; 
when  they  mention  a  license  to  sell  ale,  beer,  or  other  excisable 
liquors,ihey  mean  z  justices'  license.  The  first  act  of  parliament  on 
this  subject  is  the  2  Geo.  2.  c.  28.,  the  tenth  section  of  which  enacts 
that  no  peison  shall  sell  brandy  or  other  distilled  liquors  by  retail, 
but  those  who  are  licensed  in  the  same  manner  as  common 
alehouse-keepers,  under  such  penalties  and  forfeitures  as  com- 
mon alehou«se- keepers  are  for  selling  drink  without  license;  and 
the  same  jurisdiction  is  given  to  justices  of  the  peace. over 
such  retailers  of  brandy  or  other  distilled  liquors  as  they  have 
over  alehouse-keepers.  The  next  statute  is  the  9  Geo.  €.  e.^* 
5.  1.  which  (after  reciting  the  inconvenieBces  that  had  arisen 

from 
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from  the  too  frequent  use  of  spirituous  liquors)  enacts  that  no         1790. 
person  shall  sell  any  brandy^  rum,  geneva,  or  other  distilled  spi-         — 7- 
n  tuous  liquors,  or  strong  waters,  in  any  less  quantity  than  two  gal-      ^'^^J^i^ 
Ions,  without  a  license  for  that  purpose  from  the  commissioners       Downs* 
ot  excise  under  the  penalty  of  100/.     The  tenth  section  then 
provides  that  no  license  shall  be  granted  to  any  person  to  sell  by 
retail  any  spirituous  liquors  or  strong  waters  except  to  those 
^ho  keep  alehouses ;  and  the  fourteenth  section  provides  that 
no  person  shall  (notwithstanding  the  above  excise  license)  sell 
any  spirituous  liquors  or  strong  waters f  by  retail,  unless  he  be  first 
licensed  by  two  justices,  under  tlie  penaltj/  of  3/.  (a).   Then  fol- 
lowed the  16  Geo.  2.  c.  8.  5.  8.  which  enacts  that  no  person 
should  sell  by  retail  any  brandy,  rum,  or  other  distilled  spirituous 
liquors,  without  a  license  from  the  commissioners  of  excise, 
under  the  penalty  of  10/.  (b) ;  with  a  similar  proviso  (c)  that 
no  license  shall  be  granted  to  any  person  to  sell  spirituous  liquors 
or  strong  waters,  but  alehouse-keepers ;  and  another  proviso  (d) 
that  nothing  shall  be  construed  to  enable  any  person  to  sell  9pt- 
rituous  liquors  or  strong  waters,  by  retail,  unless  he  be  first  licensed 
by  tts>o justices  to  sell  ale,  or  spirituous  liquors.    The  next  statute 
is  the  29  Geo,  2.  c.  1'2.  s.  22.  which  enacts  that  the  commis- 
sioners of  the  excise  shall  not  grant  any  license  to  any  person  to 
retail  spirituous  liquors  or  strong  waters,  who  has  not  a  license 
to  sell  ale,  beer,  or  other  excisable  liquors.     And  then  came 
the  5  Geo.  3.  c.  46.  on  which  this  conviction  was  founded.     Now 
in  order  to  ascertain  what  was  the  intention  of  the  Legislature  in 
passing  it,  it  is  necessary  to  see  how  the  law  stood  before.     If  a 
person  retailed  spirituous  liquors  without  a  license  from  two 
justices,  though  he  had  an  excise  license,  he  was  liable  to  different 
penalties  and  punishments  under  different  acts  of  parliament : 
if  he  sold  such  liquors  without  an  excise  license,  he  was  liable 
to  a  forfeiture  of  100/.    And  the  several  acts  provided  that  no 
excise  license  should  be  granted  to  any  person  who  had  not  a 
justices'  license  to  sell  not  only  ale  and  beer,  but  other  exciseable 
liquors.    Then  the  5  Geo.  3.  c.  46.  s.  22.  recites,  '*  that  by  the 
"  laws  then  in  force  persons  selling  ale,  or  beer,  or  other  excisable 
*^  liquors,  by  retail,  without  license,  were  liable  by  different  laws  to 
**  different  penalties  and  punishments,  which  had  occasioned  much 
**  confusion/*  8cc.  Now  this  confusion  was  not  introduced  by  the 

(a)  This  was  stated  to  be  the  penalty;  but  the  5/.,  mentioned  in  this  section, 
is  against  the  clerk  of  the  justices,  and  the  clerk  of  the  peace,  for  taking  more 
than  2B.6d.9AdL  fee  for  the  license. 

(6)  8iei.  9.  (0  Sect.  10.    •  (d)  Sect,  11. 

O  0  4  several 
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1790.        several  laws  inflictiog  penalties  for  retailing  spirituous  liquors. 
-  without  an  excise  license,  but  by  those  which  required  z  justices*, 

ataiust  Ucense  to  sell  alp,  beer,  or  other  excisable  liquors^  That  8t»p 
ppwNs.  tute  then  proceeds  to  enact,  that  in  lieu  of  the  penalties  and 
punishments  ioflicted  by  former  acts  on  retailers  of  ale,  beer, 
or  other  exciseable  liquors  without  license,  they  shall  forfeit  40$. 
with  the  costs  for  the  first  offence,  4rc. ;  and  the  26th  sectioa 
gives  a  summary  form  of  conviction,  from  uhich  the  present  is 
tak^n.  But,  soon  after  this  statute  was  passed,  it  was  doubted 
whether  persons,  having  a  justices*  license,  could  be  convicted 
for  retailing  spirituous  liquors,  though  they  had  not  an  excise 
license;  to  remove  which  doubt  the  g  Geo.  ^.  c.  6.  was  passed: 
And  the  2d  section  of  that  act  recites  that  **  since  the  passing 
''  of  the  5  Geo.  3.  c.  46.  it  had  been  doubted  whether  the  several 
**  penalties,  punishments,  and  forfeitures,  imposed  by  any  act  since 
"  the  8  Geo.  2.  relating  to  the  selling  of  spirituous  liquors  by  re- 
**  tail  without  license,  might  be  lawfully  inflicted  and  recovered 
^*  against  any  person  for  retailing  spirituous  liquors  without  li- 
**  cense  ;'*  and  then  in  order  to  put  an  end  to  such  doubts,  it  pro- 
ceeds to  enact  and  declare  that  all  and  every  penalties,  punbh- 
roents,  forfeitures,  6fc,  imposed  by  any  act  since  the  8  Geo.  2. 
relating  to  the  seMing  of  spirituous  liquors  by  retail  without  licence 
(except  the  penalty  of  lOO/.  imposed  by  the  9  Geo.  2.  c.  6.)  might 
have  been,  notwithstanding  the  5  (zep.  3.  c.  46.,  and  may  in  future 
be  lawfully  inflicted  and  recovered  in  regard  to  all  persons  who 
have  offended  or  shall  offend  against  the  several  acts  made  since 
the  8  Ceo.  2.  The  alteration  therefore  which  the  5  Geo.  S* 
c.  46.  (as  explained  by  the  9  Geo.  3.  c.  6.)  made  on  this  subject 
was,  that,  in  lieu  of  the  penalties  and  other  punishments  which 
might  have  been  inflicted  before  that  statute  on  persons  retailing 
spirituous  liquors  without  a  justices  license,  though  they  had  an 
excise  license,  the  penalty  of  405.  with  the  costs  was  given :  but 
that  statute  did  not  render  it  less  necessary  to  have  a  justices 
license ;  and  the  excise  license  since  that  act  only  has  the  same 
operation  that  it  had  before  in  a  case  where  no  justices  license 
has  been  granted.  Before  that  statute  the  excise  license  did  not 
exempt  a  retailer  of  spirituous  liquors,  who  had  tio  licence  from 
the  justices ;  neither  does  it  exempt  him  since  that  act  from 
the  penalty  of  40s.  given  by  it.  They  are  both  still  necessary. 
The  argument  on  the  other  side  would  have  applied,  if  Turner 
had  been  convicted  of  selling  spirituous  liquors  mthout  an  ex- 
fise  license,  but  is  inapplicable  to  this  case,  where  the  offence 

imputecj 
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imputed  to  him  is  the  retailiog  of  spirituous  liquors  without  a        1790. 
license  from  trvo  justices,  though  he  had  an  excise  license,  ' 

Shepherd  and  Knowlys  vere  to  have  argued  on  the  same  side ;        J^qivH^ 
but  the  Court  were  satisfied  with  the  argument  already  given.  Downs. 

Liord  Ken  YON,  Cb.  J. — On  hearing  the  argument  against  this 
conviction,  1  thought  that  the  statute  9  Geo.  3.  c.  6.  was  a  par- 
liamentary exposition  of  the  5  Geo.  3,  c.  46.  so  as  to  exempt 
all  persons  who  sold  spiriti^ous  liquors  by  retail  from  the  opera- 
tion of  the  latter,  on  which  this  conviction  is  founded.     But 
I  am  now  clearly  of  a  diflferent  opinion,  op  the  argument  urged 
in  support  of  the  conviction,  that  there  is  a  difference  in  th^ 
whole   purview  of  these   statutes  between  the  justices*  license 
an4  the  license  from  the  excise.    The  statute  5  Geo.  3.  c.  46. 
applies  to  all  those  instances  where  a  license  for  ale,  b^er,  or 
other  exciseable  liquors  is  required ;  and  the  conviction  of  the 
party  offending  agam&t  that  act  may  be  in  the  compendious  form 
there  pointed  out,  and  adopted  in  this  case.     And  I  am  of  opU 
nipn   tbat   that  statute  remains  in  force,  notwithstanding   the 
9  Geo.  3.  (:.  6.,  as  to  all  the  objects  of  the  Zicen^e  to  be  granted 
by  the  justices  of  the  peofe.    Por  the  doubts,  which  the  Le- 
gislature wished  to  remove,  when  they  passed  the  9  Geo.  3., 
M'^re  relative  to  the  excise  license  for  retailing  spirituous  liquors. 
I   did  not  know  till  it  was  pointed  out  at  the  bar  that  the  jus- 
tices of  the  peace  had  the  power  of  granting  licenses  for  selling 
spirituous  liquors ;  but  I  am  now  satisfied  that  they  have  under 
the  Q,  Geo.  2.  c.  26.  As  to  the  oth^r  point;  if  it  depended  on  the 
question  whether  or  not  Westminster  be  a  city,  I  am  not  prepared 
tQ  give  any  opinion  on  it.     But  the  ground  on  which  I  rely  is, 
that,   whether  it  be  a  city  or  not,  all  the  regulations  prescribed 
by  the  £6  Geo.  2.  c.31.  must  be  complied  with,  except  so  much 
of  them  as  comes  within  the  subsequent  proviso.     Now  that 
proviso,  on  which  so  much  stress  has  been  laid,  only  extends  to 
the  time  or  times  of  granting  the  licenses  in  those  particular  dis- 
tricts.    Such  is  the  construction  which  the  very  words  of  the 
eyceptipn  express ;  and  which  is  a  consruction  highly  advan* 
tageous  to  the  public.     For  it  is  of  importance  to  the  public  that 
licenses  of  this  sort  should  be  granted  openly,  and  not  by  stealth, 
in  order  that  they  may  have  an  opportunity  of  objecting  to  the 
granting  of  these  licenses  to  particular  persons  on  the  ground  of 
unfitness.    Inasmuch  therefore  as  the  regulations  of  that  statute 
were  not  complied  with  in  this  instance,  this  license  having 
|>pen  granted  at  a  private  meeting  of  two  justices,  which  was 

holden 


576  CASES  IN  HILARY  TERM 

1789.        holden  too  after  the  general  meeting  was  passed,  I  am  of  opi- 
nion  that  the  license  is  illegal,  and  that  it  cannot  protect  the 

^wut        person  to  whom  it  was  granted  from  the  penalties  of  the  6  Geo.  3. 

PowNt.       c,  46.;  and  that  the  present  form  of  conviction  may  be  tup- 
ported. 

AsHHURst,  J. — The  principal  question  is  involved  in  some 
intricacy ;  but  all  the  acts  of  parliament  appear  reconcileable  by 
considering  that  the  statute  5  Geo.  3.  c.  46.  solely  and  purely  re- 
lates to  licenses  granted  by  the  justices  of  the  peace,  and  not  to 
licenses  granted  by  the  excise-     But  some  doubts  having  arisen 
on  the  construction  of  this  act,  the  9  Geo.  3.  was  passed,  not  to 
repeal  any  part  of  the  former  act,  but  to  declare  that  the  5  Geo.  3. 
was  not  intended  to,  and  did  not,  do  away  the  operation  of 
any  of  the  former  laws  relating  to  excise  licenses,  and  that  they 
should  renniin  in  the  same  force  as  they  did  before  the  5  Geo.  3. : 
but  with  respect  io  justices^  licenses,  the  5  Geo.  3.  was  intended 
to  repeal  all  former  penalties,  by  substituting  a  penalty  of  4O5. 
in  their  stead,  and  prescribing  a  general  form  of  conviction.   As 
to  the  other  point ;  I   entirely  concur  in  the  opinion  which  has 
been  given  by  my  Lord.     I  think  it  would  be  a  most  mischiev- 
ous exposition  of  the  statute  26  Geo.  2.  to  say  that  justices  of  the 
peace  even  in  such  places  as  fall  within  the  meaning  of  the  ex- 
ception might  grant  licenses  privately,  and  without  giving  any 
public  notice  of  their  intention  to  grant  licenses  on  any  parti- 
cular day.     For  though  perhaps  it  was  not  necessary  that  such 
inagistrates  should  be  limited  to  the  time  mentioned  in  the  act  for 
granting  licenses,  yet  as  the  public  are  so  much  interested  in  the 
subject,  the  Legislature  thought  it  proper  to  include  all  places 
in  the  general  provisions  of  the  act,  so  that  in  no  place  whatever 
can  the  justices  grant  a  license  but  at  a  public  meeting,  though 
in  places  within  the  exception  of  that  act  the  time  of  that  meet- 
ing is  not  confiued  to  the  20  first  days  of  September. 

BuLLEft,  J. — It  is  necessary  that  a  person  should  have  two 
licenses  to  enable  him  to  sell  spirituous  liquors ;  and  therefore  it 
is  material  to  ascertain  with  precision  (he  terms  which  the  Le- 
gislature have  used  in  speaking  of  both  these ;  and  when  the  terms 
are  ascertained,  there  is  an  end  of  the  question.  From  the  argu- 
ment which  has  been  urged  in  support  of  the  conviction,  it  is  clear 
that  when  the  Legislature  speak  of  a  license  to  sell  ale,  beer,  or 
other  excisable  liquors,  they  mean  Hjustices'  license;  when  they  men- 
tion a  license  to  sell  spirituous  liquors,  or  distilled  liquors,  they 
mean  an  excise  license.  If  &o,  the  license  to  sell  ale,  beer,  or 
other  excisable  liquors,  mentioned  in  the  5  Geo.  3.,  means  a 

licemc 
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license  by  the  justices ;  and  the  9  Geo.  S.  which  speaks  of  licenses        1970. 
to   sell  spirituous  liquors,  leaves  the  justices^  license  unlouched, 
and  only  delates  that  the  Legislature  did  not  intend  in  passing.        against 
the  5  Geo.  3-  to  interfere  with  the  excise  licenses ;  and  consequently       Powns. 
the  penalty  of  40s.  given  by  the  5  Geo,  3.  attaches  on  persons 
who  retail  spirituous  liquors  without  a  license  from  the  justices. 
The  next  question  is,  whether  Westminster  be  or  be  not  a  city 
within  the  meaning  of  the  exception  of  the  $6  Geo,  2  ;  for  it  ia 
not  necessary  to  determine  generally  whether  it  be  a  city  or  not. 
But  supposing  it  to  be  a  city,  I  think  it  is  clearly  not  within  the  , 

meaning  of  this  proviso.     For  in  common  grammatical  con- 
struction,  if  there  be  two  substantives,  and  one  adjeclive,  which 
may  apply  to  both,  it  must  be  taken  as  referring  to  both.    Or  if 
this  be  considered  on  the  reason  of  the  thing,  the  question  is 
equally  clear.     If  King  Charles  the  Second  had  never  granted  a 
commission  of  the  peace  for  Westminster,  the  licenses  there  must 
have  been  granted  by  the  Middlesex  justices ;  and  then  West^ 
minster  would  have  been  precisely  within  the  mischief  which 
the  Legislature  were  desirous  of  remedying  by  the  2G  Geo.  2.;  for 
justices  living  at  any  distant  part  of  the  country  might  have  grant- 
ed licenses  for  this  place.     Then  what  is  the  charter  of  Charles 
the  Second?    It  is  not  a  commission  to  city  justices;  but  to 
enable  certain  persons  to  act  in  the  commission  of  the  peace 
**  \vithin  the  liberty  of  the  dean  and  chapter  of  the  collegiate 
**  church  of  Samt  Peter,  Westminster,  the  city,  and  borough,  and 
"  town  of  Westminster  in  the  county  of  Middlesex,  and  Saint 
**  Martinis  Le  Grand,  Lotulon**    These  therefore  are  not  city 
magistrates.    On  the  fair  construction  of  the  proviso  in  the  26 
Geo*  2.  it  appears  that  the  Legislature  did  not  wish  to  interfere 
with  cities,  and  towns  corporate,  which  are  governed  by  regula- 
tions of  \heir  own,  as  to  the  time  of  granting  licenses. 

Grose,  J. — This  conviction  may  be  supported  under  the  5  Geo. 
3.  c.  46. ;  for  the  9  Geo.  3.  enacts  and  declares  that  all  penalties, 
^c.  imposed  on  persons  retailing  spirituous  liquors  without 
license  might  have  been,  notwithstanding  the  5  Geo.S.,  and  may 
be  (except  as  herein  after  mentioned)  for  the  future  recovered, 
t^c.  This  seems  to  me  to  be  a  declaratory  law ;  saying  that 
the  excise  licenses  were  to  remain  as  they  did  before  that  act ; 
and  that  the  only  alteration  which  the  5  Geo.  3.  c.  46.  made  was 
with  respect  to  the  licenses  granted  by  the  justices.  And  this  is 
confirmed  by  the  subsequent  proviso,  which  says  that  all  the 
powers  and  authorities  by  the  former  acts  to  the  justices  of  the 
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peace  and  the  commissioners  of  eicise  respectively  gtveo,  of 
transporting  or  whipping  persons  convicted  of  retailing  spirituous 
liquors  without  license,  shall  cease  and  be  no  longer  put  in 
force.  Now  that  proviso  directly  points  to  the  powers  which 
the  magistrates  had  relative  to  the  licenses  for  selling  spirituous 
liquors.  Therefore  it  is  clear  that  (he  statute  9  Geo.  S.  c.  6. 
did  not  mean  to  interfere  with  the  justices*  licences.  And  the 
distinction  which  has  been  taken  between  the  licenses  by  the 
justices  and  the  licenses  by  the  commissioners  of  excise,  as  ap- 
plied to  these  acts  of  parliament,  renders  the  question  more  clear. 
With  re?pect  to  the  other  point :  I  cannot  think  that  Westnwisier 
is  a  city  within  the  proviso  in  the  ^6  Geo,  2. ;  which  only  means 
such  a  city  or  town  corporate,  as  by  virtue  of  its  incorporation 
had  a  power  of  doing  that  which  the  magistrates  for  the  county 
at  large  had  within  the  body  of  the  county.  But  even  supposing 
this  to  be  a  city  within  the  proviso ;  still  the  magistrates  of  such 
a  place  must  pursue  the  regulations  of  the  £6  Geo.  2.  except  as  to 
the  time  of  granting  such  licenses:  and  the  objection  to  this 
license  is  not  to  the  time,  but  to  the  manner  and  place  in  which 
it  was  granted. 

Order  of  Sessions  quashed,  and  the  convictioq  affirmed. 


Feb.  iOth. 

The  Court 
refused  to 
order  a 
bail-bond  to 
be  caoeelled 
on  an  affidavit 
of  Uic  defen- 
dant that  be 
was  not  the 
person:  and 
they  left  him 
to  his  plea  in 
fibatemtnt. 


Salter  ^tii  tarn  against  Sheroold. 

^  I  ^riE  defendant,  having  been  arrested  and  given  bail  in  this 
-1^  action,  which  was  for  a  penalty  under  the  lottery  act,  for 
selling  an  unstamped  share  of  a  ticket,  (signed  H.  ShergoU,) 
obtained  a  rule  to  shew  cause  why  the  bail-bond,  which  he  had 
executed  in  the  name  of  T.  Williams,  should  not  be  delivered 
up  to  be  cancelled,  on  an  affidavit  that  Williams  was  his  name ; 
that  he  had  not  signed  the  name  of  H.  Shergold  to  the  share  of 
the  ticket  in  question;  and  that  he  had  not  used^  nor  was  known 
by  that  name. 

This  rule  was  now  opposed,  on  an  affidavit  of  one  Bemietp 
who  purchased  the  share  of  the  ticket  on  which  the  action  wat 
brought,  stating  that  the  defendant  acted  as  owner  of  the  shop 
where  the  share  wa3  sold,  and  sold  and  delivered  the  share  of  the 
ticket,  signed  H.  Shergold.    On  which. 

The  Court  refused  to  interfere  in  this  summary  way,  leaving 
the  defendant  to  his  plea  in  abatement ;  and  they 

Discharged  the  nilo^ 

Erskine  and  Shepherd,  in  support  of  the  rule. 

Bearcroft  and  Lowndes,  against  it. 


IN  THE  Thirtieth  Ykae  op  GEORGE  III.  57$ 

1790. 
Yeardley  a^aimt  Roe.  Tkund^, 

Feb.  nth. 
^^ARROW  moved  to  change  the  venue  from  Shropshire  to  ;^„  attorney, 

Middlesex,  on  the  ground  that  the  defendant,  being  an  wb»  plaiotiff, 
attorney,  had  the  privilege  of  having  hii  cause  tried  in  Middle-  ^Zitka  Mid* 
XX :  and  cited  fVigley  v.  Morgan,  2  Sir.  1049-  w?"iL^ 

Holrojfd  opposed  the  motion  on  an  affidavit  stating  that  the  «!#,  he  bat  ae 
defendant  resided  in  Shropshire ;  and  that  the  action  was  brought  ^^^^^^^fl^ 
to   recover  2/.  l6i.  only  for  serving  process  issued  out  of  a  venue  to 
hundred  court  in  Shropshire,  of  which  the  plaintiff  was  the  ^^^^^**^* 
bailiff.     And  he  said  that  though  an  attorney,  when  plaintiff, 
has  the  privilege  of  laying  the  venue  in  Middlesex ^  yet  when 
defendant  he  has  not  the  privilege  of  changing  the  venue  to 
Middlesex.  This  rule  was  finally  settled  in  Pope  v.  Redfeame  {a), 
and  has  been  the  invariable  practice  of  the  Court  since  that 
time.     He  also  hoped  that,  as  this  application  was  against  the 
settled  practice,  and  made  to  create  ex  pence  by  having  the  cause 
tried  at  a  distance  from  the  county  where  the  cause  of  action 
arose,  the  Court  would  discharge  it  with  costs. 

Garrow  observed  that  at  all  events  the  rule  ought  not  to  be 
discharged  with  costs ;  as  the  case  in  £  Str.  1049-  was  inserted 
in  one  of  the  most  modern  books  of  practice  (b),  as  the  rule  of 
the  present  practice.     But 

The  Court,  agreeing  that  the  rule  as  established  in  Pope  v. 
Redfeame  had  been  invariably  observed  since  that  time,  thought 
that  as  this  was  an  attempt  to  subvert  it,  the  rule  ought  to  be 
discharged  with  costs. 

Rule  discharged  with  costs, 
(a)  4  Burr.  2027.  (ft)  Cro.  Pract.  IfO. 


The  King  a^mnst  Smith.  FrUiy, 

^  F«6.l«th. 

AHule  had  been  obtained  to  shew  cause  why  an  information  it  ig  no  objee- 
in  the  nature  of  Quo  warranto  should  not  be  granted  ^^^  ^p  *ij.ap- 
against  the  defendant,  to  shew  by  what  authority  he  claimed  to  an  infomwtioB 
.  he  mayor  of  Nottingham,  upon  the  ground  of  his  not  having  qJ^^^jSL 

taken  the  sacrameDt  according  to  the  rites  of  the  church  of  ngainit  a 

mayor  for  not 
having  taken  tlie  sacrament  within  the  proper  time  before  his  election,  that  the  relators  con- 
curred in  his  election ;  because  that  defect  is  a  latent  on#,  arising  from  the  omission  of  an  act 
positively  required  by  the  Legiilatoro. 

Efigland, 
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1790.        England^  within  one  year  next  before  his  election,  as  required  hj 

•      ~         the  13  Car.  2.  stat.  2.  c.  1.    The  election  had  been  made  oo 
The  Kirs        ,  .      ^  « 

«gatM<        the  29ih  of  September  1789  {a). 

8M1TH*  Erskine  and  5.  Heywoody  now  shewed  cause,  objecting  to  the 

propriety  of  this  application  from  the  present  relators,  who  were 
members  of  the  corporation,  and  who  it  was  sworn  had  concur- 
red in  the  election  of  the  defendant;  and  therefore  ought  not  to 
be  permitted  to  impeach  it.     22.  v.  Stacey^  ante  1  vol.  4. 

Lord  Kenyon,  Ch.  J. — The  rule  under  which  the  defend- 
ant attempts  to  shelter  himself  from  the  present  application 
holds  very  properly  in  cases  where  the  relators  concur  in  the 
election  of  the  defendant,  knowing  of  a  defect  in  the  form  of 
conducting  it :  but  this  is  a  different  case  :  here  the  defect  is  a 
latent  one,  arising  from  the  omission  of  an  act,  which  the  Le- 
gislature have  positively  required  to  be  done  before  any  person 
is  elected  into  a  corporate  office. 

Per  Curiam,  Rule  absolute  (i). 

(a)  By  5  Geo,  1.  c.  6. «.  5.  the  proMOution  for  omitting  to  take  the  aacrameot 
mccording  to  the  requisitions  of  the  1 3  Car. 2.,  in  order  to  oust  the  party  elected  in- 
to any  corporate  office,  must  be  commenced  within  six  months  after  the  election. 

(b)  Res  V.  Broumy  and  two  others,  Ea$t.i9  Gee,  $.  B.R. 

A  mle  (*)  had  been  obtamed  for  an  information  in  nature  of  Quo  warranto  againi  f 
the  defendants  as  common  council -men  of  Yark^  to  shew  by  what  aaUiority  thev 
claimed  to  be  such.  The  objection  was,  that  they  had  not  received  the  sacrament 
within  12  months  previons  to  their  election  under  15  Car.  2.  »i,  2.  c.  1 . ;  the  pro- 
secution being  within  six  months  after  their  election,  according  to  5  6m.  l.  c.  6. 
Erskine  now  site  wed  cause,  and  said  that  if  the  Coort  thought  that  the  grantim; 
of  these  informations  was  not  ex  debitojuititia,  but  discretionary,  no  case  could 
occur  where  that  discretion  might  more  properly  be  exercised  than  in  the  pre* 
sent.  For  the  necessity  of  the  statute  in  question  had  long  been  done  away, 
and  the  defendants  in  tliis  pai>ticular  case  had  been  elected  without  their  know- 
ledge, and  in  their  absence;  so  that  they  had  [no  opportunity  of  going 
through  the  previous  forms  with  a  view  to  their  elections,  and  by  their  affidaviu 
they  state  unequivocally  that  they  are  members  of  the  church  of  England.  Ap- 
plications of  this  sort  are  certainly  to  the  discretion  of  the  Coort,  because  the 
subject  is  obliged  to  ask  leave  of  the  Court  to  file  his  information :  and  arefnsal 
to  grant  leave  oq  this  ground,  will  not  operate  as  a  repeal  of  the  statute  of  Car, 
because  if  any  public  inconvenience  is  likely  to  arise  from  the  omission  in  ques- 
tion, it  is  still  open  to  the  attorney  general  to  prosecute,  if  he  pleases.  Besides 
it  does  not  appear  here  that  the  party  making  the  application  has  any  connec- 
tion witli  the  corporation,  upon  which  groiwd  the  Court  refused  to  interfeie  in 
the  case  of  the  King  v.  Stacey,  ante  1  vol,  1. 

Lord  Krn  yon,  Ch.  J.— I  think  we  are  bound  to  grant  this  information.  The  law 
lias  said  that  the  magutracy  of  the  country  shall  be  in  the  hands  of  those  who  profess 
the  religion  of  the  church  of  England,  This  law  had  been  revised  and  softened  down 
since  the  accession  of  the  House  of  Hanover  ;  but  we  are  now  called  upon  to  pait 
away  the  provisions  of  it  still  more  than  the  Legislature  have  yet  thought  fit  to  do. 

AsHHURST,  J.^Where  the  application  is  made  merely  to  disturb  the  local  peace 
of  corporations,  it  is  right  to  enquire  into  the  motives  of  the  party  to  see  how  hx 

(•)  Fid.  CroM^ord  v.  P<we//,  2  Bwt.  1013.  be 
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lie  is  connected  with  the  corporation.    Bat  the  ground  on  which  tins  applica-  1790. 

tion  is  made  is  to  enforce  a  general  act  of  parliament,  which  interests  all  the  ■ 

corporations  in  the  kingdom ;  and  therefore  it  is  no  objection  that  the  party  ap-       The  Kin* 
plying  is  not  a  member  of  the  corporation.    Another  reason  why  we  may  more        ^foinst 
safely  interfere  in  this  case  is,  becanse  thia  application  does  not  tend  to  a  disso*        Smith. 
lution  of  the  corporation. 

BuLLBR  and  Grose,  Justices,  assented. 

Erakine  then  objected  that  the  rale  ought  at  least  to  be  discharged  as  to  two 
of  the  defendants,  becanse  they  were  protected  by  the  5  O.  1.  «.  6.  as  not 
having  been  sued  within  six  months  ^  for  though  that  period  had  not  elapsed 
before  the  rule  to  shew  cause  had  been  prayed  for,  yet  that  was  immaterial^ 
because  in  the  King  v.  Rogers,  4  Bur.  2524.  Yatea,  Justice,  said,  that  it  was 
not  a  cause  in  court  till  the  rule  was  made  absolute  for  an  information. 

But  the  Court  thouglit  that  the  prosecution  was  commenced  in  this  case  by 
applying  for  the  rule ;  and  added  that  the  defendants  might  take  advantage  of 
that  afterwards,  if  they  thought  it  would  avail.  Rule  absolute. 

Williams  one,  ^c.  against  Jackson.  /-Sfigtiu 

^HEPHERD  obtained  a  rule  to  shew  cause  why  the  defend-  AffidaTitt» 
^  ant   should   not   be  discharged   out   of  custody  on  filing  !l*^|Jg\^tJj*'' 
common  bail  on  the  ground  that  the  affidavit,   on  which  he  defendant  Is 
had  been  arrested,  was  not  positive.    Th«  affidavit  was  this :  ilhe^plaint^m 
'<  This  deponent  saith  that  J.  Jackson  is  justly  indebted  onto  toL  meeonUag 
''  this  deponent  in  the  sum  of  20/.  and  upwards,  according  to  delivered  by  the 
"  the  bill  of  this  deponent  delivered  to  the  said  J.  Jackson,  which  pUnni^iotU 
"  isfor  work  and  labourijournies,  and  attendances  done,  perform-  ^officient 
^  ed,  and  bestowed,  by  (bis  deponent  for  the^aid  J.  Jackson, 
'<  and  for  money  paid,  laid  out  and  expended  by  this  deponent 
"  for  and  on  account  of  the  said  J»  Jackson  in  and  about  his 
**  business  abd  affairs,  and  at  the  special,  instance  and  request  of 
*^  him  the  said  J.  Jackson j  and  for  divers  fees  due  and  of  right 
**  payable  therefore  from  the  said  J.  Jackson  to  this  deponent.'' 

Manley  now  shewed  cause,  observing  that  this  was  not  by  re- 
ference (a);  that  the  affidavit  was  positive  as  to  the  debt;  and 
that  what  followed  only  explained  the  nature  of  the  demand* 

But  The  Court  were  of  opinion  that  the  debt  was  not  positively 
•worn  to  ;  and  they  made  the  Rule  absolute* 

(a)  Vid.  I  WiU.  121. 

The  King  against  Jotham  and  others.  Pd^ioi. 

^IBBS  applied  on  a  former  day  for  a  mandamus  to  these  Whert  the 

persons  who  were  trustees  of  a  dissenting  meeting-house  at  endowed 

Bradford  in  Wilts,  called  the  Particular  Baptists,  to  restore  disicnting 

'  -r        »  meeting-hoiMe 

had  been  expelled  by  a  m^ority  of  tlie  congreffation,  the  Court  refused  a  mandamms  to  restore 
him  applied  for  to  enable  him  to  juAtify  hii  condnct.  because,  it  did  not  appear  he  had  complied 
with  all  the  reqaisites  Decenary  to  giTe  him  a  primi/acie  title. 

John 
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1790*        John  Lloyd  to  the  office  of  minister  of  the  congregation,  and 
"~~        to  the  use  of  the  pulpit.    This  application  was  founded  on 
t^tdiut*      ^^^  affidavits  of  Lloyd  and  Joiham,  sUting  that  in  July  1787 
JoTHAM.      Lloyd  received  an  invitation  from  twenty-seven  persons  of  this 
meeting  on  behalf  of  the  whole  congregation  to  accept  the  aS^e 
of  minister,  in  consequence  of  which  he  procured  his  dismission 
from  another  meeting  of  the  same  sect  in  Devonshire,  and  io 
December  following  publicly  addressed  the  congregation  at  Brad- 
ford, and  signified  his  acceptance  of  the  office ;  and  that  he 
had  continued  to  officiate  there  as  minister   from  that  time 
till  November  last,  when  he  received  a  paper  from  some  part 
of  the  congregation  purporting  to  be  a  dismissal  of  him  ;  that 
since  that  time  the  doors  have  been  shut  against  him  ;  and  that 
be  has  been  prevented  from  performing  the  functions  of  his 
ministry,  although  he  has  offered  to  answer  any  charges  that 
can  be  brought  against  him.     They  further  stated  that  there 
was  an  endowment  for  the  minister  for  the  tin^e  being  of  this 
meeting-house,  and  that  these  defendants  were  trustees  for  re- 
ceiving the  rents  and  profits,  ^c.  for  that  purpose.     And  Lloyd 
further  deposed  that  when  he  took  upon  him  the  office  of 
minister,  he  conceived  that  the  congregation  could  not  remove 
him  without  his  consent,  unless  he  should  misbehave  himself, 
but  that  the  appoifUment  was  for  life ;  and  that  such  was  the 
understanding  of  other  dissenting  ministers  of  the  same  com- 
munion. 

Bearcroft,  Erskine,  and  Jekyll,  shewed  cause,  and  stated  from 
their  affidavits  that  Lloyd  had  behaved  himself  with  great  im- 
proprie^  and  profaneness,  and  had  made  his  pulpit  the  vehicle 
of  personal  slander  on  many  of  the  congregation ;  inconsequence 
of  which  a  special  meeting  was  held,  when  fifty-five  of  the 
congregation  [which  in  the  whole  consisted  of  less  than  one 
hundred  members]  agreed  upon  his  dismissal,  which  was  signified 
to  him  accordingly  ;  and  they  stated  an  instance  forty-three 
years  ago  of  a  minister  behig  dismissed  from  this  meeting- 
house for  immoral  conduct.  The  affidavits  further  stated 
that  Lloyd  had  not  obtained  a  proper  license  as  required  by 
the  act  of  parliament ;  and  that  amongst  that  sect  it  is  held 
to  be  absolutely  necessary  after  a  minister  hath  been  chosen 
that  he  should  be  ordained  by  the  ministers  of  the  Baptist 
church,  who  meet  once  a  year  for  that  and  other  purposes, 
with  which  form  Lloyd  had  never  complied  after  this  elec« 
tion.    This  latter  circumstance  was  insisted  oo  by  the  counsel 
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as  a  defect  in  Lloyd^%  title.    And  they  also  objected  to  the  issu-        1790. 

ing  of  this  mandamus  on  the  ground  that  Lloyd  had  not  stated  in 

bis  affidavit  that  he  had  complied  with  the  several  regulations        ^gaintt 

of  the  toleration  act  (a),  by  which  dissenting  ministers  are  re-      Jotham. 

quired  to  subscribe  the  declaration  therein  contained^  and  such 

of  the  thirty-nine  articles  as  they  do  not  dissent  from. 

Gibbs  in  support  of  the  rule  contended  that  it  was  not  necessary 
in  an  application  for  a  mandamus  to  state  with  so  much  precision 
that  all  these  forms  had  been  gone  through :  it  was  sufficient 
to  state  generally  the  title  of  the  party  making  the  application, 
and  the  wrong  for  which  he  seeks  redress.  Now  the  party 
states  his  electioni  lind  that  he  considered  it  as  an  appointment 
for  life :  but  if  there  be  any  doubt  the  Court  will  give  him  an 
opportunity  of  trying  the  right,  which  the  congregation  claim,  to 
dispossess  him  in  the  manner  stated  in  the  affidavits.  In  the  case 
of  Rex  V.  Barker  {b)  no  other  ground  was  laid  for  the  mandamus 
but  an  affidavit  of  the  endowment  of  the  pastorship,  and  the 
election  of  the  claimant  by  a  majority  in  whom  the  right  to 
elect  was  vested,  and  who  was  removed  from  the  possession  by 
the  trustees  ;  and  there  the  Court  granted  the  mandamus. 

Lord  Kenyon,  Ch.  J.-7-There  is  no  doubt  but  that  a  manda* 
pius  lies  in  these  cases,  where  there  is  an  endowment,  if  a  proper 
case  be  made  but.  But  it  is  necessary  for  a  party  applying 
for  a  mandamus  to  be  restored  to  any  office  to  make  out  a  primd 
facie  title  to  such  office,  and  shew  at  least  that  he  has  complied 
with  all  the  forms  necessary  to  constitute  his  right.  Here  it 
does  not  appear  that  the  party  applying  has  gone  through  all 
those  ceremonies  which  the  particular  sect  of  which  he  is  a 
member  has  made  necessary.  His  Lordship  also  seemed  to  think 
that  the  party  applying  should  have  shewn  his  compliance  with 
the  requisites  of  the  toleration  act. 

AsHHURST,  J. — ^'lliougbt  the  application  not  sufficiently 
founded ;  and  that  it  was  not  enough  for  the  complainant  to  state 
his  supposition  that  he  was  elected  for  life;  he  ought  to  have 
shewn  the  grounds  of  it.  And  in  opposition  this,  the  other 
party  has  shewn  an  instance  in  which  the  congregation  exercised 
the  right  of  removing  the  minister. 

BuLLBR,  J . — ^The  King  v.  Barker  was  the  case  of  a  mandamus 
to  admit :  and  there  is  a  great  deal  of  difference  between  that 
and  a  mandamus  to  restore.    The  former  is  granted  merely  to 

(a)  1  fr.SfM.$.  19,9.9.  (h)SBwrr.Xt69* 
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enable  the  party  to  try  his  right,  without  which  be  would  be 
left  without  any  legal  remedy.  But  the  Court  have  always 
looked  much  more  strictly  to  the  right  of  the  party  applying 
for  a  mandamus  to  be  restored.  In  these  cases  he  must  s^ew  a 
primA  facie  title  :  for  if  be  has  been  before  regularly  admitted, 
he  may  try  his  right  by  brbging  an  aftion.  for  money  had  and 
received  for  the  profits.  Therefore  in  order  to  entitle  himself 
to  this  extraordinary  remedy,  he  must  lay  such  facts  before 
the  Court  as  will  warrant  them  in  presuming  that  the  right  is 
in  him ;  whereas  here  no  facts  have  been  stated  to  shew  the 
groumd  of  his  title.  Therefore  1  am  clearljr  of  opinion  that 
this  mandamus  ought  not  to  be  granted, 
GaosB,  J.  of  the  same  opinion. 

Rule  discharged. 


Tliewritof 
eapioB  uiUigO' 
turn  and  the 
iherifTs  return 
to  it  ofight  to 
be  filed  with 
the  clerk  of  the 
exigents. 


Reynolds  Gent,  againsl  Adams. 

T^ORGAN  obtained  a  rule  calling  on  the  plaintiff  in  out- 
lawry to  shew  cause  why  the  wQt  of  capias  utlagaium  and 
the  sheriff's  return  to  it,  which  had  been  filed  by  the  plaintiff 
in  the  treasury  chamber,  should  not  be  taken  off  the  file  there 
and  carried  to  the  office  of  the  clerk  of  the  exigents  and  out- 
lawriesy  in  order  that  a  transcript  might  be  sent  to  the  Court  of 
Exchequer,  npon  which  to  apply. for  an  amoveasmanu$» 

Marryat  shewed  cause ;  contending  that  on  the  reason  of  the 
thing  the  coptas  utlagaium  and  the  return  were  properly  filed  in 
the  treasury  chamber,  because  the  record  of  the  outlawry  being 
there  the  writ  and  return  were  necessary  documents  to  enable 
the  officer  to  enter  upon  the  roll  the  subsequent  proceedings, 
either  in  the  prosecution  or  reversal  of  the  outlawry.  Although 
all  previous  writs  towards  the  outlawry  are  filed  with  the  clerk 
of  the  exigents,  yet  each  of  those,  together  with  the  return,  is 
filed  with  him  as  a  warrant  for  his  issuing  the  next  subsequent 
process:  but,  after  a  capias  utlagatum  is  issued,  no  further  pro* 
cess  goes  from  his  office,  and  consequently  no  warrant  is  reqoi- 
aite  for  his  justification  in  issuing  it.  And  the  capias  utf4igatum 
being  after  judgment  ought  to  be  filed  in  the  treasury  like  any 
oXhtr  judicial  process* 

An  affidavit  was  also  produced  that  the  clerk  of  the  treasoiy 
chamber,  as  well  as  the  clerk  of  the  exigents,  claimed,  and  in 

fact 
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fact  exercised,  the  right  of  receiviDg  and  filling  the  capias  ut"        1790. 
l(igatum, • 

Morgan  was  about  to  proceed  in  support  of  his  rule :  but        ^^t^ 
The  Court  ordered  it  to  be  referred  to  the  Master  to  enquire  in        Adams. 
which  of  the  ofRces  this  writ  ought  to  have  been  filed';  who 
reported  on  a  subsequent  day  that  it  ought  to  have  been  filed  with 
the  clerk  of  the  exigents. 

But  Lord  Kenyon,  Ch.  J.-7-desired  it  might  be  understood 
that  it  was  afterwards  to  be  carried  to  the  office  of  the  cusios 
brevium. 


The  King  against  G.  Babb. 


'"o 


A 


Rule  having  been  obtained  for  an  information  in  the  nature  Where  a  mle 
of  a  quo  warranto  against  one  Woolmer  to  shew^by  what  gnuited°for  aa 
authority  he  claimed  to  be  mayor  of  Grea^  Grimsby  in  Lincoln-  ^fonnation  in 
shire,  at  the  relation  of  three  persons  who  were  aldermen  of  the  quo  warranto 
corporatioui  those  persons/ilso  obtained  the  following  rule  in  the  Y"°|5'^' J|^ 
last  term;  "  R.v.  Woollen  It  is  ordered  that  Me  said  prosecutor  aathorityhe 
*'  in  the  said  cause,  his  agent,  attorney,  or  solicitor,  shall  have  the  ^*™  JJq® 
''  innpecxionof  all  the  public  books,  records,  and  papers,  of  and  be-  the  relation  of 
"  longing  to  the  borough  of  Great  Grimsby  in  the  county  of  Ziii-  corooratow  ' 
'^  coin,  in  whose  custody  soever  they  are,  and  shall  take  copies  of  and  another 
"  them  or  any  part  of  them  at  his  own  proper  costs  and  charges,  ^ctLuJtfw 
''  by  delivering  and  leaving  with  the  said  G.  Babb  [who  was  the  inspecting  o/i 
''  town-clerk]  a  true  ropy  of  this  rule,  and  at  the  same  time  books^j^i^'^ 
*'  shewing  him  the  original/'    On  a  former  day  in  this  term  a  ^'  «lJrected  to 
rule  was  obtained  against  Babb  to  shew  cause  why  an  attachment  clerk ;  an 
should  not  issue  against  him  for'  not  giving  an  inspection  of  all  ^^?^^^  ^^ 
the  books,  Sfc.  in  obedience  to  the  rule.    Afterwards,  and  be-  reUUedtothe 
fore  cause  was  shewn  against  this  last  rule,  the  original  rule  for  Imj^^^ 
the  information  was  discharged.  was  held  to  ha 

Erskine  now  shewed  cause  against  the  rule  for  an  attachment  com^Uance 
on  an  affidavit,  stating  that  the  defendant  had  complied  with  the  wiUi  Uie  latter 
substance  of  the  rule  by  having  given  an  inspection  of  all  those  ^/e^  ^J^ 
books,  ^c.  which  related  immediately  to  the  subject  matter  in  town-clerk 
dispute  in  the  rule  for  the  information  in  the  nature  of  quo  attachment  as 
warranto  against  Woolmer,  ^^T  f  contempt 

^olguy,  Adam,  and  Lowndes,  on  the  same  side,  were  stopped  it  appeanns ' 


by  the  Court.  ^aILa^j 

^  ^  *  «  A    acted  *oiia/W#. 

P  p  2  Bearcrojlj  [a.  t.  r.  f  90.] 


580  CASES  IN  HILARY  TERM 

1790.  Beareroji  and  Yorke,  in  support  of  the  rule,  contended  that 

;  ~  as  the  rule  in  plain  terms  extended  to  all  papers,  6ic.  it  was  not 
Qg^kast  in  the  power  of  Babb  to  limit  the  construction  of  it  to  such  papers 
^^''*  only  as  respected  the  office  and  election  of  mayor.  It  is  suffi* 
cient  in  this  case  to  observe  that,  even  if  the  rule  bad  been  con- 
ceived in  terms  too  general,  it  was  equally  a  contempt  in  him 
to  limit  the  operation  of  it.  If  he  had  had  any  doubts  respecting 
the  propriety  of  the  rule,  as  couched  in  the  present  terms,  he 
ahould  have  applied  to  the  Court  to  correct  it.  But  the  rule 
was  properly  conceived;  for  it  was  applied  for  on  behalf  of 
$omt  of  the  corporators  themselves,  who,  having  an  interest  in 
common  with  the  rest  of  the  body  in  all  the  papers  belonging 
to  the  corporation,  have  a  right  to  inspect  them  at  all  times. 
And  the  practice  of  granting  such  rules  has  prevailed  since  the 
time  of  William  3.  1  Lord  Raym.  253.  M.  9  W.  3.  R.  v. 
Littleton,  M.  7  Geo.  \.  B.  R.  R.  v.  The  fraternity  of  Host- 
men  in  Newcastle  upon  Tj/ne,  2  Str.  1223.  R.  v.  Shelly ^  ante 
3  vol.  14  L  The  cases,  where  a  limited  inspection  has  been 
granted,  are  those  where  the  question  has  arisen  between  a  cor- 
poration and  a  stranger. 

Lord  Kenyon,  Ch.  J. — It  has  been  argued  that  this  applies- 
•  tion  for  an  inspection  of  the  papers  differs  from  the  case  of  an 

application  made  by  a  stranger,  because  this  rule  was  obtained  by 
some  of  the  members  of  the  corporation.  For  the  purpose  of  the 
argument,  it  may  be  admitted  that  in  certain  cases  the  members 
of  a  corporation  may  be  permitted  to  inspect  all  papers  relating 
to  the  corporation  :  but  if  such  an  application  had  been  made 
in  this  instance,  it  would  have  been  for  a  mandamus  for  that 
purpose ;  whereas  this  is  an  application  for  a  rule  of  Court  in 
the  case  which  is  intitled  "  R.  v.  fVoolmer,'^  where  the  in- 
quiry was  respecting  the  validity  of  Woolmers  election  to  be 
mayor :  and  it  must  be  remembered  that  we  cannot  grant  a  rule 
of  Court  for  the  inspection  of  papers,  unless  there  be  a  cause 
in  the  Court,  and  some  proceeding  in  it.  This  therefore  is  like 
the  case  of  an  application  by  a  stranger  to  the  corporation.  And 
in  such  a  case  I  think  we  should  transgress  the  line  of  our  doty, 
if  we  were  to  grant  a  general  unlimited  inspection  of  all  papers 
respecting  the  corporation.  We  ought  to  confine  the  rule  to 
the  inspection  of  Such  papers  only  as  respect  the  subject  matter 
in  dispute.  But  it  is  said,  that,  whether  or  not  this  rule  wu 
properly  drawn,  the  defendant  has  been  guilty  of  a  contempt  of 

the 
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the  Court  in  not  obeying  the  rule  as  it  is  drawn  in  general  terms.  1790. 
Sut  as  he  swears  that  he  has  given  an  inspection  of  all  such  papers 
as  relate  to  the  election  ofniayor^  which  was  the  only  subject  in 
dispute  in  the  cause  oi  The  King  v,  fVoolmer,  and  as  he  appears  Habb, 
not  to  have  refused  an  inspection  of  all  the  other  corporation 
papers  from  corrupt  or  improper  motives,  I  thiuk  that  this  rule 
ought  to  be  discharged;  though  we  ought  not  to  countenance 
.  the  idea  that  any  person,  to  whom  a  rule  is  directed,  may 
assume  to  himself  the  power  of  controliing  the  generality  of  the 
teims  of  it. 

AsHHURST,  J. — I  think  the  Court  ought  to  make  some  regula- 
tion  respecting  these  rules  for  inspecting  papers.  There  does 
not  appear  to  be  any  reason  why  we  should  grant  a  rule  for  in- 
spection till  the  rule  for  the  quo  warranto  information  is  made 
absolute.  It  may  be  time  enough  to  grant  the  rule  for  inspec- 
tion after  leave  to  file  the  information  is  granted,  and  before  the 
trial  of  it.  For  1  believe  that  many  of  these  applications  are 
made  by  way  of  experiment  to  see  whether  the  corporation  can- 
not be  thrown  into  confusion.  But,  whenever  the  rule  for  in- 
spection may  be  granted,  it  ought  always  to  be  limited  to  the 
inspection  of  such  papers  as  relate  to  the  subject  matter  then 
under  discussion.  And  1  see  no  difference  between  the  applica- 
tion of  a  stranger  and  of  a  corporator.  For  if  the  latter  has  a 
general  right  of  inspection,  he  may  apply  at  any  time,  and  not 
wait  till  there  is  a  cause  in  the  Court  before  he  makes  that  the 
ground  of  his  application.  And  if  he  has  only  a  right  to  apply 
when  there  is  a  cause  in  the  Court,  then  be  has  only  thje  same 
limited  right  that  a  stranger  has.  If  a  corporator  apply  for  a 
general  inspection  of  all  papers  merely  on  the  ground  of  his 
having  an  interest  in  them  as  being  a  member  of  the  corpora- 
tion he  must  apply  in  a  different  form  :  but  this  is  an  applica- 
tion for  a  rule  of  Court  in  a  cause  depending  in  the  Court.  And 
as  the  town-clerk  gave  an  inspection  of  all  the  papers  which  re- 
late to  tile  subject  in  dispute  in  that  cause,  (which,  1  think  is  the 
true  construction  of  the  rule,)  1  think  be  has  not  been  guilty  of 
a  contempt  of  the  Court. 

BuLLER,  J. — Not  being  in  Court  when  the  question  was 
argued  at  the  bar  gave  no  opinion. 

GaosE,  J. — This  motion  is  grounded  on  asupposed  wilful  con- 
tempt in  disobeying  a  rule  of  this  Court;  and  therefore  if  we  saw 
any  fair  ground  to  suspect  that  the  defendant  had  acted  with  a 
view  to  elude  the  rules  of  the  Court,  the  rule  for  tba  attachment 

P  p  3  ought 
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1790.  ought  to  be  made  absolute.  But  if  we  were  to  grant  the  attach* 
menty  and  the  defendant  were  to  answer  to  interrogatories 
in  the  same  manner  that  he  has  now  sworn,  he  ought  not  to  be 

Babb.  punished  as  for  a  contempt,  because  it  seems  to  me  that  he  has 
not  been  guilty  of  any  wilful  disobedience  of  the  rule  of  the 
Court.  Another  circumstance  also  weighs  with  me  in  diacharg* 
ing  this  rule,  that  the  original  rule  against  fVoolmtr  appears  to 
have  been  made  merely  as  a  foundation  for  this  rule,  to  procure  ' 
an  inspection  of  all  the  corporation  papers  for  the  purpose  of 
seeing  whether  the  corporation  could  not  be  thrown  into  con- 
fusion. 

Rule  discharged. 


THE   END  OP  HILARY  TERM, 


CASE 

ARGUED  AND  DETERMINED 


1790. 


IN  THE 


Court  of  KING'S   BENCH, 


IN 


Easter    Term, 

In  the  Thirtieth  Year  of  the  Reigo  of  George  III. 


The  two  following  Rules  were  publicly  read  in  the 

Court  on  the  first  Day  of  the  Term. 

Easter  Tertn,  SO  Geo.  3. 

King's  Bench  i  TT  IS  ORDERED  (a)  by  the  Court,  That 
Prison.  j  ^  from  and  after  the  First  Day  of  Trinity 
Term  next,  the  Rule  made  on  Friday  next  after  the  Octave  of  the 
Purification  of  the  Blessed  Virgin  Mary,  in  the  Sixth  Year  of  the 
Reign  of  King  George  the  First,  and  all  other  Ruios  for  esta- 
blishing the  Rules  of  the  Kino's  Bench  Prison,  shall  be  and 
the  same  are  hereby  repealed.  AND  IT  IS  FURTHER  OR- 
DER ED,  That,  from  and  after  the  said  First  Day  of  Trinity  Term 
next,  theRuIesof  the  King's  Bench  Prison  shall  be  comprised 
ivithin  the  Bounds  following,  exclusive  of  the  Public  Houses 
hereinafter  mentioned ;  l*hat  is  to  say,  from  Great  Cumber  Court, 
in  the  Parish  of  Saint  George  the  Martyr  in  the  County  of 
Surrey,  along  the  North  Side  of  Dirty  Lane,  and  Melancholy 
Walk,  to  Black  Friars  Road,  and  along  the  Western  Side  of  the 
said  Road  to  the  Obelisk,  and  from  thence  along  the  South  West 
Side  of  the  London  Road,  round  the  Direction  Post  in  the  Centre 
of  the  Roads  near  the  Publick  House  known  by  the  Sign  of  the 
Elephant  and  Castle,  and  from  thence  along  the  Eastern  Side  of 

(a)  This  Rule  his  since  been  repealedy  and  another  snbstitnted  in  its  Room; 
£.55G.5.  Fid«poff<.  6  vol.  S05.  and  the  latter  has  been  also  enlaiged.  /6.778« 
IWji,  36  G.  3. 

P  p  4  Newing- 
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1790.        NewingloD  Causeway  to  the  Great  Cumber  Court  aforesaid. 

AND  IT  IS  ALSO  ORDERED,  That  the  New  Gaol,  South- 

wark,  and  the  Highway  exelusive  of  the  Houses  on  each  side  of 
if,  leading  from  the  King's  Bench  Prison  to  the  said  New 
Gaol,  shall  be  within  and  part  of  the  said  Rules  (a).  AND  IT 
IS  LASTLY  ORDERED,  That  all  Taverns,  Victualling- 
Houses,  Ale-houses,  and  all  Wine  Vaults,  and  Houses  or  Places 
licensed  to  sell  Gii?,  or  other  Spirituous  Liquors,  shall  be  ex- 
cluded out  of  and  deemed  no  part  of  the  said  Rules. 

BY  THE  COURT. 

(a)  Lord  Xaiyott,  Ch.  J.  gftTeaB  a  reason,  for  iododiDg  the  New  Gaol  Snrlft- 
wurkf  and  the  highway  leading  to  it,  within  the  Rules,  that,  in  case  of  misbe- 
havionr  by  any  of  the  prisoln^rs  in  the  King's  Bench|  they  might  be  removed  to 
the  Ne^r  Gaol. 


Easter  Term,  SO  Geo.  3. 

King's  Bench  >  TT  IS  ORDERED,  That,  from  and  after 
Prison.  ^  A  the  First  Day  of  Trinity  Term  next,  no 
Prisoner  in  the  King's  Bbnch  Prison,  or  within  the  Rules 
thereof,  shall  have,  or  be  entitled  to  have.  Day  Rules,  above  Three 
Days  in  esch  Term.  AND  IT  IS  FURTHER  ORDERED, 
That  every  such  prisoner,  having  a  Day  Rule,  shall  return  within 
the  Walls  or  Rules  of  the  said  Prison  ^t  or  before  Nine  o'Clock 
ip  (be  Evening  of  the  Day  for  which  such  Rule  shall  be  granted. 

BY  THE  COURT. 

^ti^y^  A.  ^^ 

^JJSs4th?'''^'^*^^''"^    Dudley  agaimt  Folliott. 

AcoTenantin  HPHIS  WM  an  action  of  covenant.    The  declaration  stated 
ofTwdSm*^*  indenture?  of  lease  and  release,  made  on  the  27th  and  28th 

Anurica^  April  1780,  bet  weep  the  defendant  of  the  Township  of  Jamaica 

SmfTof  Ae  '"  Queen^s  County,  in  the  island  of  Nassau,  in  the  province  of 

rebeUion  in  New  York,  of  the  one  part,  and  one  Wendel  Boos  of  the  same 

Sat  Se  °*'^'  province  of  the  other  part,  by  which  the  defendant  granted,  bar- 

graQtor  had  a  gained,  and  sold,  for  1200/.  under  the  said  Wendel  Boos,  his  heirs, 

that  the''  *"  executors,  Ifc.  a  certain  messuage  and  lot  of  land  situated  in  the 

grantee  might    township  of  Jamaica  aforesaid,  then  in  the  tenure  and  occupa- 

peaceably 

eiuoy,  4-e.  without  the  let,  intennption,  Av.  of  the  grantor  and  his  heirs,  of  or  my  olAcr  ^isa 

whonuoeveTf  it  not  broken  by  the  states  ot  America  seiang  tlic  lands  as  foifeited  for  an  act  done 

previous  to  the  conveyance  j  notwithstanding  the  subsequent  acknowiedgment  of  their  indo- 

pendence  by  th»  country.— %8uch  a  covenant  does  not  extend  to  the  acts  of  wrong  doen,  bat 

only  to  persons  claiming  by  a  legal  title. 

tioa 
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tioo  of  the  said  defendant ;  in  which  release  was  a  covenant  bj        1790. 

the  defendant  that  he  then  was  the  true,  lawful  and  righlfuli        " 

owner  of  the  said  message  and  lot  of  land,  and  was  seised  in  his  aguinH 
own  right  of  a  sure,  perfect,  absolute,  and  indefeazible  estate  of  Folliott. 
inheritance  in  fee  simple  in  the  same,  with  the  appurtenances, 
and  bad  full  power  and  authority  to  grant  and  convey  the  same 
in  manner  abovementioned ;  and  also  that  the  said  Wendtl  Boos^ 
his  heirs,  t^c.  might  for  ever  thereafter  have,  hold,  occupy, 
possess,  and  enjoy,  the  prembes,  with  the  appurtenances,  Sfc. 
without  the  let,  trouble,  hindrance,  molestation,  interruption,  or 
.denial  of  him  the  defendant,  his  heirs,  S^c.  and  of  and  from  alt 
and  every  other  person  or  persons  whomsoever;  and  that  he  (he 
said  Wendell  Boos,  his  heirs,  6ic.  might  enjoy  the  same,  t^c,  freed 
from  incumbrances,  isc  The  indenture  also  contained  a  gene- 
ral warranty.  The  declaration  then  stated  a  grant  in  fee  of  the 
premises  to  the  plaintiff  from  Boos  by  indentures  of  lease  and 
release,  dated  15th  and  ]6ih  Maj/  17B£ ;  and  then  assigned  aa 
breaches,  that  the  defendant  at  the  time  of  making  the  indentures 
between  him  and  Boos  was  not  seised,  S^e.  nor  had  full  power 
and  authority  to  grant  and  convey  the  premises  in  manner  above 
mentioned ;  but,  on  the  contrary  thereof,  the  said  premises  long 
before  and  at  that  time  were  forfeited  to  and  vested  in  the  people 
of  the  State  of  New  York,  by  virtue  of  an  act  passed  by  the  peo« 
pie  of  the  said  State  represented  in  senate  and  assembly  ;  2dly, 
That  the  plainti£f  could  not  hold  and  enjoy  the  same  premises 
quietly ;  but  on  the  contrary  thereof,  after  the  time  of  making 
the  said  indenturtss  above  mentioned  respectively,  to  wit,  on  the 
first  of  January  17B4,  certain  persons  commissioned  under  the 
authority  of  the  said  act  entered  into  the  said  granted  premises, 
and  expelled  the  plaintiff,  ^c.  Pleas,  1st,  non  est  factum.  2dly, 
That  the  defendant  was  seised,  and  had  authority  to  grant. 
3dly,  That  the  plaintiff  did  occupy  and  enjoy  the  premises  after 
the  making  of  the  said  indentures.  On  each  of  which  issue  was 
joined.  4tbly,  That  at  the  time  of  making  the  said  supposed 
apt  by  the  people  of  the  said  supposed  State  of  New  York,  the 
said  people  were  subjects  to  the  King,  and  in  open  rebellion 
against  him  and  his  government.  5thly,  That  at  the  time  of 
making  the  supposed  act  by  the  people  of  the  State  of  New  York, 
and  at  the  time  of  making  the  said  indentures  between  the  de- 
fendant and  the  said  Wendel  Boos,  the  plaintiff  and  defendant 
were  subjects  residing  in  New  York  under  the  government  and 
protection  of  the  Kin^,  and  that  the  said  indentures  were  exe* 

cute<| 
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1790«        cuted  to  Wendel  Boos  as  a  trustee  for  the  plaioliff ;  and  that  to  tlie 
"  time  of  executiog  the  same  the  people  of  New  York  were  sub- 

9guimH  j^^^  ^^  ^^  KiDg  in  open  rebellion  against  him  and  bis  goYem- 
rouaorr.  ment.  Replication  to  the  fourth  plea.  That  before  the  making  of 
the  first  mentioned  indenture,  and  of  the  said  act  above  men- 
tioned, to  wit,  on  the  4th  of  October  1776,  the  said  people  of  the 
State  of  New  York,  together  with  the  people  of  ceruin  other 
States  of  North  America,  •  having  been  formerly  colonies 
belonging  to  the  King,  had  confederated  together  under  the 
title  of  ^  The  United  States  of  Jmerica,'*  and  had  publicly  re- 
nounced all  allegiance  to  the  King,  and  bad  declared  themselves 
j  Free  and  Independent  States ;  and  that  from  the  said  4tfa  of  Oclo^ 

her  1776  until  the  treaty  of  peace  thereinafter  mentioned,  there 
was  open  war  between  the  King  and  the  said  United  States;  and 
that  the  said  United  States  did  not  at  any  time  after  the  said  4th 
of  October  1776  acknowledge  allegiance  to  the  King,  but  have 
governed  their  subjects  as  indepeinient  sovereign  States,  except 
in  certain  parts  of  the  dominions  of  the  said  United  States,  of 
which  certain  armies  of  the  King  kept  hostile  possession  by  force 
of  arms,  and  in  a  state  of  war  agahist  the  said  United  States,  and 
during  such  time  only  as  the  said  armies  of  the  King  kept- such 
hostile  possession  as  aforesaid ;  and  further  that  for  putting  an 
end  to  the  said  war  by  a  definitive  treaty  of  peace  between  the 
King  and  the  said  United  States  on  the  3d  of  September  17B3,  the 
King  did  acknowledge  the  said  United  States  to  be  sovereign  ^od 
independent  States,  and  did  treat  with  them  as  such,  and  for  him- 
self, his  heirs  and  successors,  did  relinquish  all  claims  to  the 
government  and  territorial  rights  of  the  same.     Replication  to 
the  5th  plea,  the  same  as  the  former,  stating  the  city  of  New 
York  to  be  part  of  the  State  of  New  York,  and  that  the  plaintiff 
and  defendant,  after  the  said  4th  of  October  1776,  resided  in  the 
same  city  under  the  government  and  protection  of  the  King 
during  such  time  only  as  the  armies  of  the  King  so  kept  hostile 
possession  as  aforesaid  of  the  said  city.   To  both  which  replica- 
tions the  defendant  demurred  generally,  and  the  plamtiff  joined 
in  demurrer. 

Wood,  in  support  of  the  demurrer,  was  stopped  by  the  Court. 
Law,  contra,  meant  to  submit  two  propositions ;  first,  that  the 
defendant  at  the  time  of  entering  into  the  covenant  had  not  a  good 
.  title  to  the  premises  in  question,  inasmuch  as  they  were  then 
vested  in  the  State  of  New  York  by  an  act  of  confiscation  ;  that 
State  as  well  as  the  other  States  of  America  having  then  publicly 
renounced  all  allegiance  to  this  country,  and  their  independence 

being 
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being  afterwards  recogoized  by  the  treaty  of  peace  in  IISS,       1790. 


DUOLBY 


v^hich,  though  it  was  not  signed  till  afterwards,  yet  had  relation 
to  the  time  when  those  States  declared  themselves  independent.  %^iijf 
Secondl}',  That  the  covenant  extended  not  only  to  acts  done  by  Folliott. 
persons  having  or  claiming  title,  but  to  an  eviction  even  by  a  wrong- 
doer ;  for  which  he  cited  the  case  of  Mount  ford  v.  Catesby,  Dyer 
328  (a).  The  words  of  this  covenant  are  **  without  the  let,  i^c 
''  of  the  defendant  and  his  heirs,  and  of  all  and  every  other  person  or 
^* pesons  whomsoever  ;^  whereas  the  usual  way  is  only  to  covenant 
against  the  grantor  and  all  those  claiqiing  under  him.     But 

The  Court  J  having  no  doubt  about  the  law  as  it  respecteihe 
first  question,  and  thinking  it  would  lead  to  the  discussion  of  im- 
proper topics,  would  not  permit  it  to  be  argued.  And  as  to 
the  second  question,  they  thought  it  equally  clear ;  for  even  a 
general  warranty,  which  is  conceived  in  terms  more  general  than 
the  present  covenant,  has  been  restrained  to  lawful  interruptions. 
Per  Curiam,  Judgment  for  the  defendant  (&). 

(a)  Vide  22  H.  6.  5S.  b.  pi.  26.  where  it  ii  said,  **  If  a  lease  be  made  for  a  term 
**  of  years  by  deed,  so  that  the  lessor  is  chargeable  by  writ  of  covenant,  if  a 
**  strtmger  who  has  no  right  oast  the  termor,  yet  he  shall  not  have  a  writ  of 
**  covenant  against  his  lessor.  But  if  fte,  U  wh^m  ike  rigki  frelpngs,  oust  die 
**  termor,  then  ha  shaU  have  covenant  against  his  lessor."  See  also  TUdale  v- 
Sir  fr.  Eseex^  Moor  B61.  Hob.  54, 35.  Ckaniflower  v.  PrieeUy^  Cro.  EUx.  914. 
Broking  v.  ChdMf  Cro,  Jae,  425.  Hammond  v.  Dod,  Cro;  Car.  5.  and  Haye  t. 
Biekaretaffy  Vamgh,  118,  which  are  to  the  same  effect. 
.    (6)  rid.  Ogden  v.  FoUiotty  in  error,  poet.  726. 


Curtis  and  Another  against  Vernon,  Executor  of    p^^ 

CASE  on  promises  by  the  testator.    Pleas,  1st,  He  unques  Anexecntord« 
executor.    2dly,  Pleni  administravit.   ddly,  That  Palmer  Juscharge^m- 

died  intestate,  and  that  the  defendant  never  was  executor,  nor  ««>(from  an 

J     *  -...  ,  /.  ».  action  brought 

ever  possessed  of  any  ot  his  goods,  save  as  executor  of  his  own  by  a  creditor 

wrong  ;  that  after  Pawner's  death,  and  before  the  14th  of  May  Jje^te'effilti 

1789  (fi)  administration  was  granted  to  his  widow,  S.  Palmer;  to  the  rightful 

and  that  on  the  15th  of  May  1789  the  defendant  delivered  over  ^^^j^"^^ 

to  the  administratrix  all  the  goods,  4rc.  belonging  to  the  intestate  brought.    Nor 

which  came  to  his  hands.    4tbly,  That^the  defendant  never  was  ^^  ^^ 

executor,  ^c.  save  as  executor  of  his  own  wrong;  that  admini-  debt  of  a  high- 

stration  was  granted  to  S.  Palmer  (as  before) ;  that  the  defendant  consent'of'the 

recovered  3000/.  on  a  bond  in  this  Court  in  the  intestate's  life-  nghtfoi  execu- 

tor  given 
after  the  briagiftg  of  the  action  by  the  creditor.    [2  H.  fil.  18.] 

(a)  The  day  when  the  plea  was  fled. 

time^    - 
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1790.        time ;  that  no  goods  or  effects  of  the  intestate  ever  came  into  the 

defendant's  possession,  except  goods  of  the  value  of  794/.  lSs,9(L 

^ig^tt        which  are  not  sufficient  to  satisfy   his  said  debts :    and   that 
VBBMoir,      the  administratrix  on  the  l^th  of  May  1789  assented  to  his  re- 
*/>,'  '  /U--^    taining  those  goods  in  satisfaction  of  his  debt. 
^^  sy.       ^         To  the  two  last  pleas  there  was  a  general  demurrer,  and  join* 
^       ^  der  in  demurrer. 

Wigley  for  the  demurrer.  The  third  plea  cannot  be  supported  ; 
because  it  appears  from  all  the  authorities  on  this  subject  that  an 
executor  de  son  tort  cannot  purge  his  tortious  act  after  an  action  is 
brought  against  him  by  delivering  over  the  goods*  of  which  be 
has  taken  possessioni  to  the  rightful  administrator;  though  he  may 
discharge  himself  by  delivering  them  over  previous  to  the  com- 
mencement of  the  action.  Keble  v.  Osbaston^  Hob.  49-  Bradbury 
v..  Keynit,  Cro,  Eliz.  565.   Salk.  3 1 3.    Anonymousy  and  Padgtt 
V.  Priest,  ante  2  voL  97.    For  in  the  language  of  one  of  those 
cases,  *'  Having  once  made  himself  chargeable  to  the  plaintiffs 
'^  action,  as  being  executor  de  son  tort,  he  shall  never  afterwards 
^^  discharge  himself  by  matter  ex  post  facto,**    And  great  incon- 
veniences  would  ensue  if  the  law  were  otherwise :  for  no  person 
would  incur  any  risk  by  making  himself  executor  de  son  tort, 
since  when  he  was  sued  by  a  creditor,  he  would  immediately  As* 
charge  himself  by  delivering  over  the  goods  to   the  rightful 
administrator;  and  thus  the  creditor  would  be  driven  to  the 
vexation  and  expence  of  two  actions ;  and  in  case  the  debt  was 
nearly  barred  by  the  statute  of  limitations  before  he  commenced 
bis  first  action,  both  those  actions  might  be  fruitless,  from  the 
delay  occasioned  by  bringing  the  first.  The  4th  plea  u  also  bad; 
because  an  executor  de  son  tort  cannot  retain  in  satisfaction  of  his 
own  debt ;  as  that  would  not  only  enable  him  to  take  advantage  of 
bis  own  wrong,  but  would  occasion  a  contention  among  the  cre- 
ditors to  take  possession  of  the  intestate's  effects  without  any  au- 
thority in  law.    Coulter^s  case,  5  Rep.  30.    Neither  can  he  re* 
tain  with  the  assent  of  the  person  who  afterwards  becomes  the 
rightful  administrator,  since  that  would  be  attended  with  the 
same  inconvenience. 

Wood,  contra.  In  support  of  the  dd  plea:  An  executor  de 
son  tort  cannot  be  charged  with  moi'e  than  the  value  of  those 
goods  of  the  intestate  of  which  he  has  taken  possession  ; .  and  he 
may  discharge  himself  from  being  liable  even  thus  far  by  de< 
livering  over  the  goods  to  the  rightful  administrator.  1  Mo4* 
813.  Otherwise  an  executor  de  son  tort  might  be  doubly 
charged ;  first  by  any  creditor  of  the  intestate  for  the  value  of 

the 
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Curtis 

Qgahut 


the  goods  taken,  and  2d\y,  by  the  adminislrator  in  troiwr ;  for  1790. 
the  lirst  recovery  would  be  no  bar  to  the  action  of  the  admini- 
strator.  And  such  executor  is  equally  discharged  by  delivering 
over  the  goods  to  the  right  administrator  whether  the  action  Viaaoa* 
be  or  be  not  commenced,  provided  the  delivery  be  made  before 
plea  pleaded ;  as  will  appear  by  the  reasoning  of  the  cases  cited 
on  the  next  point.  As  to  the  fourth  plea:  If  after  action 
brought,  and  before  plea  pleaded,  the  executor  take*  out  let- 
ters of  administration,  he  may  plead  a  retainer  for  his  own 
debt ;  though  the  taking  administration  does  not  abate  the  writ. 
Whitehead  v.  Sampson,  Freetn.  265 ;  2  Show.  373  ;  Baker  v. 
Beris/ord,  1  Sid.  76;  2  f^entr.  180;  Williamson  v.  Norwich, 
S/y.  337;  1  Rol.  Abr.  923.  L.  pi  12;  and  Faughan  v.  Brown^ 
S  Sir.  1 106;  Jndr.  328.  If  then  the  defendant  himself  might 
have  retained  in  satisfaction  of  his  own  debt  in  the  event  of  let* 
ters  of  administration  having  been  granted  to  him  even  after  the 
action  was  brought,  and  this  he  might  have  done  as  his  debt  wag 
of  a  higher  nature  than  the  plaintiff's,  it  seems  to  follow  that  he 
may  also  retain  with  the  assent  of  the  rightful  administrator; 
and  that  assent  is  stated  in  the  plea. 

Wigley,  in  reply,  observed  that  the  case  in  Mod.  did  not  shew 
that  the  executor  de  son  tort  could  discharge  himself  by  deliver* 
ing  over  the  goods  q/ler  the  action  was  brought.  And  that  the 
cases  cited  on  the  second  point  were  not  applicable,  because  they 
only  prove  that  the  executor  de  son  tort  may  purge  his  own 
wrong  by  procuring  letters  of  administration  to  himself;  and 
that  even  in  those  cases  the  writ  does  not  abate,  but  the  plaintiff 
may  have  judgment  of  assets  quando  aceiderent :  whereas  here, 
if  the  plaintiff  do  now  succeed,  there  roust  be  judgment  against 
him.  Those  cases  were  determined  on  the  ground  of  the  ne- 
cessity of  the  administrator's  interfering  in  many  instances  with 
the  intestate's  goods  before  letters  of  administration  are  granted : 
but  that  reasoning  does  not  apply  to  a  case  where  the  executor 
b  a  wrong-doer  throughout  ? 

The  Court  took  time  to  consider  of  this  question ;  and  the  next 
day 

Lord  Kbnton,  Cfa.  J.  said— They  had  looked  into  the  authori- 
ties  which  were  cited  on  the  part  of  the  defendant,  but  that  they, 
did  not  establish  the  propositions  for  which  they  were  adduced. 
The  case  in  1  Sid.  76.  is  reported  in  a  confused  manner  (a);  but 

(o)  This  case  is  reported  ia  1  Ktb»  285;  and  it  explains  some  psrts  of  the 
«ase  as  reported  la  1  Sid. 

it 
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1790.       It  concludes  with  saying,  ''  that  an  executor  de  son  tori  cannot 
'  "  pay  faimself.^    Now  that  goes  the  length  of  deciding  the  pre- 

mgtdiui        sent  case.  And  indeed  the  cases  cited  from  Freem.,  Ydv.,  3ioor, 
VsRiiov.      Mod.  and  Strange,  all  prove  the  same  point,  that  an  executor  de 
MOH  tort  cannot  retain  for  his  own  debt.   They  also  take  the  db- 
tinction  between  such  an  executor,  and  an  executor  de  stm  tort 
afterwards  legalising  his  own  wrong  by  taking  our  letters  of  ad- 
ministration.    The  case  in   Strange  shews  this  matter  very 
clearly ;  where  a  person  said  it  would  be  extremely  hard  that, 
if  a  person,  entitled  to  administration,  is  opposed  in  the  Ecclesi- 
astical Court,  and  does  any  acts  pedente  lite  to  make  himself  exe- 
cutor de  Mon  tort,  those  acts  should  not  be  purged  by  his  afterwards 
obtaining  letters  of  administration.     And  they  added  that  the 
granting  administration  legalises  those  acts  which  were  tortious 
at  the  time.    With  respect  to  the  first  point  in  this  case,  the 
opinion  of  Lord  Cb.  J.  Holt  in  Salk  313.  is  decisive;  where  be 
says,  "  If  77.  get  the  goods  of  an  intestate  into  his  hands,  and 
*'  adminbtralion  be  granted  afterwards,  yet  he  remains  charge- 
"  able  as  a  wrongful  executor,  unlets  he  deliver  the  goods  over 
''  to  the  administrator  before  the  action  is  brought,  and  then  be 
«  may  plead  pleni  adnunistravit."    From  all  the  authorities  it  b 
clear,  first,  that  an  executor  de  son  tort  must  deliver  over  tbe 
goods  of  the  intestate  to  the  rightful  administrator  before  an  ac- 
tion is  brought  against  him;  and  Sdly,  that,  though  he  be  a 
creditor  of  a  superior  nature,  he  cannot  retain  in  satisfaction  of 
his  own  debt.   Therefore  we  are  of  opinion  that  both  these  pleai 
are  bad ;  and  consequently  there  must  be 

Judgment  for  tbe  plaintifiii. 


^^Lih    f        Littler  and  another  against  Holland. 

Plaintiff  HPIIIS  Was  an  action  of  covenant  oir  articles  of  agreement,  bj 

b^Udt^o^  ^  ^    ^>^i^  ^  pfaiintiffs  undertook  to  build  two  houses  for  (he 

homes  for  defendant  on  or  before  the  1st  of  April  1788,  in  considers- 

ceruin  day,  ^<^°  ^^  ^l^ich  the  defendant  was  to  pay  500/.    The  declsra- 

and  averred,  tion  ^stated  that  the  houses  were  built  and  fioidied  by  the 
m  an  action  of  -  .     ^   ^      .,  ,«««  ,.  ,  .         .        .      t 

covenant  for  l>t  of  Jprtl  1788,  accordmg  to  the  agreement,  but  diat  tbe  de- 
the  money, 

that  the  bonses  were  bnilt  in  the  time;  evidence  that  the  time  had  tieen  enlarged  by  parol 
agreement,  and  the  honacs  liniihed  within  the  enbwged  time,  did  not  rapport  the  dedaralvB- 
[lEsp.Cas.53.    7T.ILJ83.    8 lb. 281.    Wi0es,44,    lU,SeS.lt5.    5Tant5S.] 

fendsnt 
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fendant  had  not  paid.    The  defendant  pleaded  (ifUer  alia)  that        1790. 

the  plaintiffs  did  not  fini&h  and  complete  the  houses  by  the  first        

of  April  1788;  on  which  issue  was  joined.  On  the  trial  before  ^l^^l^ 
Heath,  J.  at  the  last  Stafford  Assizes,  it  appeared  that  the  work  Hollaha. 
was  not  completed  on  the  first  of  April  1 788 ;  but  that  the  parties 
had  by  a  parol  agreement,  subsequent  to  the  date  of  these 
articles,  enlarged  the  time,  and  that  the  whole  woric  was  finished 
before  the  eipiration  of  that  enlarged  time.  On  an  objection 
taken  by  the  defendant's  counsel  that  this  did  not  prove  the 
allegation  in  the  declaration,  the  learned  Judge  nonsuited  the 
plaintiff.     To  set  aside  which  nonsuit, 

Plumer  and  Gibds  moved  the  Court,  on  the  ground  that  it 
should  have  been  left  to  the  jury  to  consider,  whether  the  de- 
fendant had  not  consented  that  the  time  for  completing  the 
work  should  be  enlarged ;  and  if  they  were  of  that  cipinion,  and 
that  the  work  had  been  finished  within  that  time,  that  the  contract 
had  been  substantially  complied  with  by  the  plaintiffs.  And  they  ^^^  ^  ^.^^  ;^^ 
cited  a  ease  of  Warren  v.  Stagg,  Salisbury  Spring  assizes  l787,^^.^/7<r"^  ^^'i 
cor.  Buller,  J.  which  was  an  action  on  the  case  for  non-per- ;,:  ^^j/f.Jy^.^'/y- 
formance  of  an  agreement  to  deliver  to  the  plaintiff  a  certain 
quantity  of  barley  on  or  before  the  25th  of  December  1785:  It  was 
proved  that  the  barley  was  originally  to  have  been  delivered  on  that 
day,  but  that  it  had  been  afterwards  agreed  that  the  defendant 
should  have  a  month  longer  to  perform  the  contract :  It  was 
thereupon  objected  that  the  contract  proved  was  different  from 
that  laid  in  the  declaration,  for  the  first  contract  had  been  waved 
by  the  subsequent  agreement :  but  Mr.  Justice  Buller  held  that 
it  was  only  a  continuation  of  the  first  contract;  a  forbearance 
on  the  part  of  the  plaintiff  for  a  longer  time ;  and  that  a  per- 
formance within  the  month  by  the  defendant  would  have  been 
a  substantial  performance  within  the  meaning  of  the  first  con- 
tract  (a).  Now  notwithstanding  that  it  was  an  action  of  assumpsit 
and  this  is  covenant,  yet  the  principle  is  the  same,  and  ought  to 
govern  this  case.  For  it  was  there  held  that  one  time  might  by 
mutual  consent  be  substituted  for  another,  and  then  a  per- 
formance within  the  enlarged  time  would  support  a  declaration 
on  the  original  contract ;  and  that  is  a  stronger  case  than  the  pre- 
sent, because,  that  being  an  action  of  assumpsit ,  another  declara- 
tion of  the  same  kind  might  have  been  framed  which  would  have 
been  adapted  to  the  subsequent  agreement ;  whereas  here,  if  the 
plaintiff  cannot  recover  in  this  form  of  action,  he  has  no  other 

(«)  Th«  eauss  fiaaDy  eoded  by  withdrawiog  a  jnror. 

remedy 
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temedjr  on  the  original  contract;  for  this  being  an  acfioo  of  eo* 
venact  founded  on  a  deed,  the  sabsequent  agreement  by  parol 
cannot  vary  the  terms  of  it :  bat  it  can  only  be  offered  as  evi- 
dence of  performance  ;  and  after  the  defendant's  consent  to  en- 
large  the  time,  he  is  estopped  from  saying  that  it  is  not  a  sub- 
stantial performance  within  the  terms  of  the  original  contract. 

Lord  Kenyon,  Ch.  J. — lliis  point  is  so  clear  that  I  am  not 
inclined  to  grant  a  rule  to  shew  cause*  The  declaration  diarges 
that  the  parties  had  stipulated  by  deed  to  perform  a  specific 
thing  on  a  certain  day  then  if  the'  plaintiff,  who  sues  on  that 
contract,  be  not  bound  to  prove  it  as  laid,  the  defendant  has  no 
notice  of  that  which  he  is  called  upon  to  answer.  I  remember 
an  action  being  brought  many  years  ago  by  Mr.  Garrick,  or  one 
of  the  managers  of  the  theatre,  against  Barry  for  not  performiog 
his  contract ;  it  appeared  on  the  trial  that  the  manager  had  given 
tb^  defendant  a  parol  license  to  be  absent,  but  as  the  articles,  on 
which  the  action  was  founded,  required  such  a  licence  to  be  in 
writing,  the  Court  held  that  it  could  not  be  dispensed  with  (n), 
and  that  the  parol  agreement  was  no  answer  to  the  plaintiffs 
action ;  though  perhaps  the  defendant  had  another  remedy  in  a 
court  of  equity* 

Per  Curiam^  Rule  refused  (J). 

(a)  In  Roi  dem.  Gregjum  ▼•  Harriton^  anie,  ft  «62. 425.  where  a  lease  contaiiKd 
a  proviso  that  the  lessee  ihoald  not  let  without  leave  in  wriimg,  on  pain  ei 
forfeitare,  a  parol  license  to  let  was  held  not  to  dbcharge  the  lessee  from  the 
restriction  of  sach  a  proviso. 

(6)  In  Brown  v.  Goodnkm^  C.  29  G.  S.  B.IL  Debt  on  bond.  The  bond  wist 
common  arbitration  bond,  in  which  the  time  was  limited  for  the  arbitrator  to 
make  his  award.  The  deckiration  stated  that  the  time  was  afterwards  by  tte 
mutual  consent  of  both  parties  enlarged,  within  which  enlatiged  time  the  arbi- ' 
trator  made  his  award ;  and  it  then  stated  the  breach  ^c. :  to  this  there  was  a 
demurrer.  After  argument  at  the  bar ;  Lord  Kmyott,  Cb.  J.  said  that  the  qves- 
tion  was  not  then  to  be  discussed  whether  the  pturty  had  not  some  remedy,  bat 
whether  his  remedy  by  on  the  bond ;  To  determine  which  the  Court  must  look 
to  the  bond ;  and  there  it  appeared  that  the  defendant  had  bound  himself  to 
abide  by  an  award  under  k  penalty,  if  made  within  a  given  time :  but  thst 
could  never  extend  the  penalty  to  an  award  made  after  that  time  onder  a  new 
agreement.    To  which  Uie  other  Judges  assenting. 

Judgment  was  given  for  the  defendanL 


jS!ull\h.  ^ The  King  against  3a^iej&  Beeston. 

Under  the        r  i^HlS  was  a  rule  calling  on  the  defendant,  one  of  the  over* 
s,  4.^hi<^'  en-  ■         "^^^  ®^  Drayton  in  Hales,  Salop,  to  shew  cause  why  a  iiw»- 

ables  the         damus  should  not  issue,  commanding  him  to  pay  to  fVilliam 

churchwardens 

and  overseen,  with  the  consent  of  nuOor  pari  i^fiKepmiahionerBf  to  contract  for  the  providisg 

f oor  the  poor,  it  is  not  necessary  that  all  the  diurchwardens  and  overseen  aboold  concur^  the 

contract  of  a  miyonty  of  them  will  bind  the  rest    [t  B.  &  P,  ti94 

Jtherton 
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« 

Jitherton,  the  weekly  sum  of  6/.  65.  2 J.,  until  such  payments        1790. 

should  amount  to'  SO/.  •  The  parishioners  or  inhabitants  assem-        

bled  in  December  1789  m  pursuance  of  the  usual  and  public  ogainst 
notice  for  that  purpose  given  by  an  order  consented  and  approved  Beeston. 
of  the  churchwardens  and  overseers  or  the  major  part  of  them 
entering  into  a  contract  with  William  Atherton  for  keeping/ 
maintainingi  and  employing  the  poor  of.  that  parish.  In  conse- 
quence of  which  the  three  churchwardens  and  two  of  the  over- 
seers did  contract  with  Mherton  for  that  purpose ;  but  the  defen- 
dant who  was  one  of  the  overseers  refused-tojoin.  And  the  ques- 
tion was,  whether  it  was  necessary  that  all  the  churchwardens 
and  overseers  should  concur  in  making  this  contract^  or  whether 
the  majority  of  them  did  not  bind  the  rest.  The  9  Geo.  1.  c.  ?• 
^.  4.,  on  which  this  contract  was  made,  enables  the  churchwardens 
and  overseers  of  the  poor  of  any  parish,  with  the  consent  of  the 
major  part  of  the  parishioners  or  inhabitants  in  vestry  assembled 
4rc.  to  contract.  It  was  admitted  tliat  the  defendant  had  so 
inucfa  money  in  his  hands,  to  be  applied  for  the  relief  of  the 
poor,  which  he  had  refused  to  apply  to  this  purpose. 

Erskine  and  Caldecott  shewed  cause  against  this  rule ;  insist- 
ing On  the  general  principle  that  whenever  a  power  to  do  a  par- 
ticular act  is  given  to  several  persons,  they  must  all  concur  in 
executing  it,  unless  they  be  specially  empowered  to  act  severally 
as  well  as  jointly.  This  rule  holds  in  the  instances  of  trustees, 
and  attornies,  and  would  also  extend  to  the  powers  given  to  the 
parish  officers  by  the  several  poor  laws,  were  it  not  for  the  par« 
ticular  exception  in  each  of  them,  which  in  express  terms  en- 
,  ables  the  majority  to  act;  as  in  the  43  Eliz.  c.  2.  s.  1.  with  re- 
spect to  their  setting  poor  children  to  work ;  in  sect.  5.  respect- 
ing their  binding  poor  children  to  be  apprentices,  and  again  in 
the  tfame  section  about  erecting  cottages  on  the  waste  for  the  poor; 
in  the  8  ^  9  /f^.  3.  c.  30.  5.  1.  respecting  certificates;  and  in 
5  Geo*  3.  c.  8.  5.  1.  ,the  authority  is  given  to  the  churchwardens 
or  overseers.  And  in  R.  v.  ^Fairfax  (a)  an  order  for  binding 
a  -parish  apprentice  was  quashed,  because  the  churchwardens 
"Were  pot  mentioned  in  it  as  well  as  the  overseers ;  the  43  Eliz. 
c.  2.  requiring  the  binding  to  be  made  by  the  churchwardens  and 
overseers.  But  the  objection  holds  peculiarly  strong  in  the  pre- 
sent case ;  because  the  very  clause  in  this  act  of  parliament,  which 
gives  the  power  to  the  parish  officers,  makes  a  distinction  botween 

(a)  S  Mod,  271. 

Vol.  HI.  Q  q  tb« 
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1790.        the  act  of  the  majority,  and  the  act  of  the  whole  body :  it  being 
^  given  to  the  churchwardens  and  overseers  with  the  consent  of  tke 

tiffainst  major  part  of  the  parishioners  or  inhabitants.  Neither  will  any 
Blsstok.  inconvenience  result  from  this  determination,  because  in  all  the 
other  poor  laws  the  Legislature  has  enabled  the  majority  to  act* 
And  there  seams  to  be  great  reason  for  making  an  exception  in 
this  particular  case,  as  this  was  an  innovation  on  the  mode  of 
.  providing  for  the  poor,  different  from  that  which  had  obtained 
ever  since  the  reign  of  Elizabeth  ;  the  policy  of  which  innovation 
was  at  the  time,  and  has  been  since,  doubted.  It  is  also  to  be 
observed  that  this  is  not  a  mere  ministerial  act,  but  an  act  of  cKs- 
cretion,  which  may  require  the  concurrence  of  all  the  pariah  offi* 
cers,  before  it  is  deemed  proper  to  be  carried  into  execution.  If 
the  instances  of  corporations  be  relied  on  by  the  other  side,  it  is 
sufficient  to  say  that  they  speak  by  their  corporate  seal ;  and  when 
that  seal  is  affixed,  it  does  not  appear  whether  the  consent  of 
each  individual  was  or  was  not  obtained. 

Leicester  and  Lane,  contra,  were  stopped  by  the  Court; 
Lord  Kbnyon,  Ch.  J. — ^The  construction  contended  for  must 
have  prevailed,  if  the  Legislature  had  in  express  terms  required 
it :  but  as  it  would  be  attended  with  manifest  inconvenience, 
the  argument  ab  inconvenienti  ought  to  have  great  w^eight  in 
this  case  where  the  Legislature  have  not  so  required  it.  A  con- 
tract has  been  entered  into  in  which  tlie  parish  at  large  is  con- 
cerned, and  which  the  act  of  parliament  has  enabled  the  fMirisfa 
officers  with  the  concurrence  of  the  parish  to  enter  into,  and 
the  question  is  whether  one  obstinate  man,  in  opposition  to  all 
the  rest  of  the  parish,  in  an  act  in  which  they  are  more  interested 
than  he  is,  shall  be  able  to  defeat  their  purpose.  I  do  not  mean 
to  say  that  the  churchwardens  and  overseers  are  technically  a 
corporation ;  but  as  far  as  concerns  the  regulation  of  the  poor 
of  the  parish  they  stand  in  pari  ratione.  And  in  the  instance  of 
corporations  the  act  of  the  majority  binds  the  whole  ;  so  much 
so  that  the  Court  will  compel  the  person,  who  has  the  custody 
of  the  corporate  seal,  to  affix  it  to  any  act  according  to  the  vote 
of  the  majority,  though  against  the  consent  of  such  person; 
as  was  done  in  the  ease  of  Wadham  College  (a).  However 
I  do  not  go  on  the  ground  of  this  similitude  :  but  the  foanda* 
tion  of  niy  opinion  is  this ;  the  stat.  43  EKz.  e.  2.  haa  directed 
that  the  general  acts  to  be  done  by  the  ckurchwardois  and  over- 

(a)  Vid.  R.  V.  Dr.  Windhmn,  warden  of  fVodham,  Cowp.  577. 
•  seen 
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seers  respecting  the  poor  shall  be  done  by  the  majority  of  them  ;  1 790. 
and  I  think  that  the  spirit  of  that  statute  pervades  all  the  subse-  ^"T^ 
queot  acts  respectmg  the  government  of  the  poor.  1  he  statute  agaiiui 
in  question  I  consider  as  engrafted  on  the  43  Eliz. ;  qualifying  Beestum. 
the  particular  act,  but  referring,  for  the  execution  of  it,  to  the 
manner  pointed  out  by  that  statute.  Besides,  in  common  under- 
fltandingy  what  is  required  to  be  done  by  the  churchwardens  and 
overseers  is  satis6ed  by  being  done  by  a  majority.  And  indeed 
if  we  were  to  determine  otherwise,  the  inconvenience  would  be 
so  great  as  to  make  it  necessary  for  the  Legislature  to  interfere 
and  pass  another  law.  This  is  very  different  from  the  case  of 
trustees  in  settlements,  who  are  generally  chosen  by  the  different 
branches  of  the  family,  in  which  case  it  is  necessary  that  they 
should  all  concur  in  every  act,  in  order  that  each  may  protect  the 
interest  which  he  was  appointed  to  guard.  With  respect  to  the  case 
cited  from  3  Mod. ;  that  perhaps  was  determined  on  the  ground 
that  the  churchwardens  were  to  be  considered  as  an  integral  part; 
though  indeed  if  that  were  rea  iniegra,  I  should  be  inclined  to 
make  a  contrary  determination,  because  the  43  Eliz.  enacts  that 
the  churchwardens  with  certain  other  persons  shall  be  called  over- 
seers of  the  poor.  On  the  whole  then,  as  our  opinion  does  not 
contradict  the  words  of  the  9  Geo.  1.,  but  is  conformable  to  the 
meaning  of  it,  this  rule  must  be  made  absolute. 

All  the  other  Judges  concurred ;  and 
.  Buller,  J.  added ;  the  general  usage  under  another  clause  of 
tbts  act  ever  since  it  passed  shews  what  the  general  onderstand- 
ing  has  been  of  the  intention  of  the  Legislature  upon  this  point. 
The  8th  section,  speaking  of  the  time  of  notice  to  be  given  of 
appeals  from  orders  of  removal,  says  that  no'  appeal  shall  be  pro- 
ceeded on,  unless  reasonable  notice  be  given  by  the  church- 
wardens and  overseers  of  the  parish  appealing  unto  the  church- 
wardens and  overseers  of  the  other  parish.  But  it  never  was 
imagined  that  a  notice  given  only  by  three  churchwardens  and 
overseers  was  insufficient ;  the  contrary  opinion  has  always  been 
held.  The  usage  therefore  shews  what  is  meant  by  the  general 
term  ''  churchwardens  and  overseers.'^ 

Rule  absolute  {a). 
(a)  nd.  ffUhnaiv,  Ocrihamy  poH  6  vol  S88. 


Qq  2 
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1790. 

The  King  against  Mein. 

April  y8tii/      \  Rule  had  been  obtained,  calling  upon  the  defendant  to  &hew 
m°i!a[are  ol-a°  ^""'^  ^"^^  *"  information  in  nature  of  a  quo  uarranio 

quo  wurranu  should  not  be  exhibited  against  him,  to  shew  by  what  authority 
i)ort*ecl°*of  a  ^^  claimed  to  be  portreeve  of  the  borough  of  Fozvei/  in  Cornwall; 
borongh  and  which  rule  was  drawn  up  on  the  affidavit  of  Mr.  Rashleighf  re- 
portreeve  is  Gorder  of  the  borough  ;  stating  Fowey  to  be  an  ancient  borough, 
^  ffi  "^^^"/"h"^  sending  members  to  parliament  since  the  l^Jth  of  Elizabeth,  aod 
boroo{^.  If  thdh^hat  the  portreeve  is  the  returning  officer.    That,  by  the  consti- 

amaavitinsnp.  tulion  of  the  boroagh,  such  persons  only  have  a  right  to  vote  at 

port  of  the  mle     ,       .  «  .       ,  ,   .        .    .       .  i 

for  such  an        elections  as  are  Prnices  tenants  duly  admitted  upon  tb^  court 

imuTmiierial  '^®"'  ^'  ^^*^  borough  and  manor  of  Fowey,  in  right  of  the  free- 
tact,  which  is  hold  estates  within  the  borough,  and  who  have  done  their  fealtji 
affidavit  fiiod  ^"^  '°  ^"^^  inhabitants  of  the  borough  only  as  pay  scot  and  lot. 
un  ihe  otlier  That  the  Prince  of  JValeSf  as  Duke  of  Cornwall^  is  lord  of  the 
affidawrmay^'^  borough  and  manor.  The  affidavit  then  impeached  the  titles  of 
be  read  by  the  fifty  persons,  as  having  been  improperly  admitted  at  the  list 
support  of  bb  court  held  On  die  26th  of  November  1789;  they  having  been 
*^\\  ^"  ^"f"  ■*'*"*^^^^  beforiE  any.homage  was  sworui  and  mithout  any  present" 
tlie  electors  is    ^^nt  being  made  of  their  titles;  and  because  thesteward  had  sworn 

not  to  be  jq  £2  of  those  newly  admitted  persons  together  with  the  defend- 

brought  in  — ,  ^  "^  •       «  i 

question  by       ant,  Thomas  Mehi^  (who  had  before  been  admitted,)  upon  the 

t/ue^<!f  the  per-  ^^^^%^»  ^^'  ^^  purpose  of  presenting  the  defendant  to  be  port- 

fion  elected  by    reeve  of  the  borough,  which  they  accordingly  did  ;  and  he  was 

ruledo^"not"  ^^^^  '»  immediately.     In  answer  to  which  the  defendant  filed 

apply  where      another  affidavit  setting  forth  (among  other  things)  the  metbod 

tllodTof  prolS!"  ^f  electing  the  portreeve.    The  defendant's  affidavit  further  de- 

cution,  by         nied  the  custom  of  admitting  tenants  to  be  as  stated  in  the  rela- 

of  the  electon  ^or's  affidavit ;  and  set  forth  three  instances  of  admissions  front  ibe 

niay  be  qaes-     ^^^^^  ^q\u   the  only  instances  to  be  found  for  150  years  back  to 

tionedinthe        i 

lirst  instance,     the  contrary. 

[2  East,  308.]       Erskine,  Pigot,  and  Graham^  shewed  cause  against  the  rule, 

'^ .         //   contending  first  that  the  defendant  was  entitled  to  have  it  dis- 

l  ,j     /    .         charged,  inasmuch  as  it  did  not  appear  by  the  relator's  affidt- 

vir,  on  which  the  rule  to  shew  cause  was  fuunded,  in  whom  tbc 

right  of  election  to  the  office  of  portreeve  was,  without  which 

there  was  no  ground  for  impeaching  the  defendant's  election^ 

whatever  the  right  of  admission  might  be  with  respect  to  those 

persons  who  were  charged  to  have  been  improperly  admitted* 

And  the  relator  cannot  call  in  aid  the  affidavit  in  answer  to  tbe 

rule,  which  is  only  accidentally  filed  by  this  case  being  in  tbe 

peremptor; 


n 
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peremptory  paper;  for  the  relator's  aiBdavit  is  the  foundation         1790. 

of  the  proceeding,  and  the  Court  will  expect  him  to  make  out 

Ills  own  case  properly.      But  at   any  rate,   if  recourse  is  to      ^^J^^** 
be  had  to  the   defendant's   affidavit  to   supply  the  deficiency        Melv. 
of  the  other,   the  whole   sentence   must   be   takert    together,''*'/  t^;  .^..ji 
and  then  it  appears  that  the  defendant  became  legal  portreeve        •  /^         - 
of   the   borough    by  virtue   of  the  election   which    was   had. 
^dly.     It   does   not   appear  thai   this   is   an  office  for  which 
an  information  in  nature  of  quo  warranto  will  lie.    The  de- 
fendant is  DO  more  than  the  Prince's  private  steward,  having  the 
management  of  his  estate,  in  the  same  manner  as  the  steward  of 
any  private  individual ;  and  it  does  not  follow  that  this  Court  * 
can  control  such  an  appointment  because  there  is  an  incidental 
right  annexed  to  it,  qf  making  the  returns  of  members  to  serve 
in  parliament.     A  freeholder's  right  of  voting  is  merely  inci- 
dental to  his  freehold,  and  therefore  his  title  cannot  be  tried  in 
such  a  way  as  the  present.    3dly.  At  all  events,  if  these  pri- 
vate rights  may  be  thus  investigated  on  account  of  the  inci- 
dental right  annexed  to  them,  it  is  clearly  settled  that  the  right 
of  the  electors  shall  not  be  attacked  in  a  proceeding  instituted 
against  the  elected.   That  was  first  mooted  by  Lord  Mansfield  in 
Rex  V.  Latham  and  others  (a) ;  and  finally  determined  in  Stfrn-^ 
men  and  others  r.  The  King  in  error  (6),  where  his  Lordship  held 
that  the  titles  of  persons  who  were  de  facto  members  of  a  cor- 
poration admitted,  sworn,  and  in  the  actual  enjoyment  of  their 
offices,  could  not  be  impeached  upon  the  trial  of  a  ftfo  warranto 
information  against  a  person  elected  by  them.    That  applies 
exactly  io  the  situation  of  those  persons  by  whom  the  defendant 
was  elected ;  they  have  been  admitted  and  sworn,  and  are  at  all 
events  tenants  of  the  Prince  de  facto.     If  their  right  therefore 
cannot  be  impeached  upon  the  trial  of  tbis  information,  it  will 
be  nugatory  to  grant  it.    4thly.  As  to  the  merits ;  they  relied  on 
the  written  documents. 

Lawrence,  Seijt.  and  Gibbi^  in  support  of  rule,  were  stopped 
by  the  Court. 

Lord  KenyoNi  Ch.  J.— If  the  matter  had  rested  on  the  re- 
lator*s  affidavit  alone,  I  should  have  been  clearly  of  opinion  that 
the  information  could  not  go :  but  upon  conference  with  my  bro- 
thers I  find  that  it  is  not  unusual  to  have  recourse  to  the  affida- 
vits^against  the  rule  in  order  to  come  (if  possible)  at  the  whole 
truth  of  the  transaction.    And  I  agree  that  in  ao  doing  we  must 

(«)  3  Bwrr.  1487.  (h)  Cowp.  507. 

Qq3  not 
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1790.        not  garble  any  sentence  referred  to,  so  aa  to  give  it  a  different 
'        meaning  from  that  which  it  naturally  imports  when  taken  al- 
against       together  ;  but  still  we  are  not  bound  to  take  the  whole  of  it  to 
Mbin.        be  true,  but  merely  refer  to  it  ag  evidence  of  certain  facta.     Now 
the  relator's  affidavit  had  omitted  to  state  in  whom  the  right  of 
election  was  to  the  office  of  portreeve,  which  chasm  is  filled 
up  by  the  defendant's  affidavit,  disclosing  the  method  of  election. 
Then  the  next  question  is  whether  such  an  office  as  that  of 
portreeve  is  of  magnitude  sufficient  for  the  Court  to  take  notice 
by  way  of  iaforbation  in  the  nature  of  quo  warranto.     Of  that 
I  cannot  entertain  a  doubt.     A  portreeve  ex  vi  termini  implies 
a  public  peace  officer  {a) ;  and  he  is  here  clothed  with  that  very 
important  constitutional  office  of  returning  officer  ;  that  is  per- 
fectly sufficient  to  bring  him  within  the  scope  of  this  informa- 
tion.    But  then  it  is  objected  that  the  titles  of  electors  cannot 
be  impeached  through  the  medium  of  the  elected ;  and  the  case 
in  Coupper  has  been  relied  on  :  but  there  the  electors  were  mem- 
bers of  a  corporation,  vk  hose  titles  might  have  been  questioned  in 
quo  warranto  informations ;  and  there  too  Lord  Mamfidd  laid 
considerable  stress  op  the  voters  having  been  in  the  possession  of 
their   franchises  for   twelve  years.     At   all  events   that   rule 
cannot  be  extended  to  cases  where  the  titles  of  those  electors 
cannot  be  impeached  at  all ;  in  such  cases,  of  necessity  their  titles 
must  be  attacked  by  discussing  (he  validity  of  the  election  made 
by  them,  in  a  proceeding  against  the  person  elected.  Such  is  the 
case  of  a  coroner,  who  is  elected  by  the  freeholders  of  the  county. 
Upon  an  information  of  this  sort,  the  titles  of  the  several  free* 
holders  who  voted  for  him  must  come  in  discussion,  and  yet 
no  such  information  lies  against  them  for  exercising  a  right  inci- 
'  dental  to  the  freehold.     So  in  the  case  of  a  steward  of  a  court 
leet.     The  same  answer  occurs  here;  it  is  a  case  of  equal 
necessity.    What  sort  of  information  could  be  framed  against 
persons  of  the  description  of  the  Prince's  tenants.    They  have 
^n  incidental  power  of  electing  the  portreeve  in  the  same  man- 
ner as  the  freeholders  of  the  county  have  with  respect  to  the 
coroner;  and   they  are  no   more   than  .freeholders.      Lastly, 
it  is  objected  that  the  evidence  of  the  defendant  outweighs  that 
of  the  lelator;  now  admitting  it  to  be  so,  that  has  never  been 
held  to  be  an  answer  to  an  application  of  this  kind.  Where  there 
is  evidence  on  both  sides,  the  jury  are  the  constitutional  judges 

(o)  Vidt  Camd,  BriL  325.  and  Ytde  the  preamble  of  the  9  Jmu  c  20. 

OB 
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on  which  side  the  balance  inclines;  all  that  we  are  to  look  to  is        1790. 
diat  a  fair  doobt  is  raised,  and  that  the  parties  applying  come 
with  clean  hands,  and  in  proper  time.  ttgtaiut 

The  other  Judges  assented ;  Mr.  Justice  Ashhurst  adding  that        Mlin. 
he  abottld  have  been  of  opinion  that  an  information  would  have 
lain  against  the  defendanl  to  try  his  title  to  the  office  of  port- 
reeve, even  if  be  had  not  been  stated  to  be  the  returning  ofiicer. 

Rule  absolute  (a). 

(a)  In  the  case  of  the  borough  of  ffor«Aajpi,Ht/.  SO  Geo.  3.  The  Court  held 
that  an  information  in  nature  of  a  qmowtarattto  would  lie  agaiost  a  person  claim- 
inj{  to  have  a  right  of  voting  by  virtue  of  a  burgage  tenement :  and  the;  said 
tliat  the  point  had  been  so  often  ruled  that  it  was  too  late  to  raise  the  question :  ^ 

9Md  there  the  mle  was  made  absolute  against  one  who  clauned  such  a  right. 


Sturdy  and  another,  Assignees  of  Blakiston  a       Friday, 

Bankrupt,  against  Arn aud.  ^^"'  ^^^*'' 

DEBT  on  a  bond  from  the  defendant  to  the  bankrupt  be-  bon?to  secure 
fore  his  bankruptcy,  dated  S7th  September  1788,  con-  JJ^/^^^^J^' 
dilioned  for  the  payment  of  an  annuity  of  100/.  by  quarterly  any  payment 
payments  by  the  defendant  to  the  bankrupt.    The  defendant  ^""^^^''l 
pleaded  that  at  the  time  of  commencing  this  action  only  four  sum  of  money, 
quarterly  payments  were  due ;  that  on  the«9lh  September  1788,  ^"i/^^^d 
aud  before  this  action  was  brought,  and  also  before  the  bank-  that  B.  should 
ruptcy,  the  defendant  had  lent  £00/.  bearing  interest,  to  the  ^^^^^^f 
bankrupt  and  another  on   their  promissory  note,  payable  on  the  annuity  a« 
demand  ;  that  the  bankrupt,  before  his  bankruptcy,  agreed,  and  dtTe^tiirthat^ 
by  a  writing  under  hii  hand  of  the  same  date  authorised  and  J*"".^^^  . 
empowered  the  defendant  to  retain  out  of  the  annuity,  as  the  same  tiien  b.     ' 
should  become  due,  the  £00/.  and  interest ;  which  £00/.  and  ^^^  * 
the  interest  still  remain  due  in  arrear  and  unpaid,  otherwise  than  the  agreement 
by  retaining  the  same  out  of  the  annuity  ao  due  ;  and  that  the  l^,^^^^  ^^* 
arrears  of  that  annuity  are  still  msufficient  to  satisfy  the  same,  piea  to  an 
The  plainliflFs  replied  the  bankruptcy  of  Blakiston  after  the  ^^^^^^^^^ 
above  authority  given,  aud  the  assignment  of  his  effects  to  the  assignees  for 
plaintiffs  before  either  of  the  quarterly  payments  of  the  annuity  JJccrSSlrafter 
became  due.    To  this  replication  there  was  a  demurrer  and  the  bankrupt- 
joinder  io  demurrer.  agreement  and 
Holroyd  was  to  haye  argued  in  support  of  the  demurrer ;  but  retainer  being 
the  Court  desired  ?piea*!^f  L!w« 

Q  Q  4  Shepherd,  ad  diem, 

'    ^  "  [S  East,  332  J 
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]  790.  Shepherd,  on  the  other  side,  to  begin  ;  who  contended,  first, 

that  the  defendant  had  no  right  to  retain  the  arrears  of  this 

a^a^wit  annuity  against  the  debt  due  by  him  to  the  bankrupt,  on 
Arnaid.  the  ground  that  the  agreement  operates  as  a  defeasance,  be- 
cause there  can  be  no  defeasance  to  a  deed  by  a  mere  writ- 
ing  not  under  seal.  Blemerhasset  v.  Pierson,  S  Lev,  S34. 
Secondly,  neither  could  the  defendant  retain  on  the  ground  of  a 
lien  ;  for  in  all  the  cases  where  that  defence  has  been  allowed, 
something  existed  which  was  put  into  the  hands  of  the  creditor, 
as  a  bill  of  lading,  a  policy  of  insurance,  a  bond,  or  the  like: 
'but  here  nothing  existed,  which  could  be  deposited  with  the  de- 
*  fendapt.    Thirdly,  still  less  can  this  retainer  be  supported  on  the 

ground  of  a  set-off.  The  agreement  was  a  mere  authority  to 
retain  the  payments  of  an  annuity  if  they  became  due :  but 
none  of  those  payments  were  due  at  the  time  of  the  bankruptcy, 
and  it  was  contingent  whether  or  not  any  would  become  due, 
it  depending  on  the  defendant's  life.  This  therefore  was  no- 
thing more  than  a  contingency  which  could  not  have  been 
^  proved  under  the  commission  of  bankrupt;  and  consequently 

cannot  be  set  off. 

Lord  Kenyon,  Ch.  J. — ^The  doctrine  of  lien  and  of  set-off 
bears  no  relation  to  the  question  now  before  us  :  and  indeed  I 
should  be  sorry  for  the  plaintiffs  themselves  if  the  law  were  with 
them,  since  their  conduct  is  so  unconscientious  that  if  the  defend- 
ant were  to  apply  to  a  court  of  equity  for  relief,  that  court  would 
not  only  give  such  relief,  but  would  also  decree  the  plaintifi 
V  to  pay  the  costs  both  in  law  and  equity ;  on  the  same  principle 
on  which  Sir  Thomas  Moore,  when  Lord  Chancellor  proceeded 
when  he  first  gave  relief  against  the  penalty  of  the  bond,  the 
obligee  in  that  case  having  paid  the  sum  mentioned  in  the  con- 
dition after,  though  not  on,  the  day.  This  is  an  action  brought 
on  a  bond,  which  was  made  for  securing  the  payment  of  so 
annuity  at  certain  times  in  the  year ;  and  before  the  time  of  the 
first  instalment  the  obligor  lent  to  the  obligee  2Q01.  in  order  to 
secure  the  repayment  of  which  he  entered  into  this  agreement, 
stated  in  the  plea,  by  which  he  was  authorised  to  retain  the  psjf- 
ments  of  the  annuity  from  time  to  time  till  the  200/.  and  in- 
terest should  be  paid.  But  in  answer  to  this' it  is  said  that  these 
payments  did  not  become  due  till  after  the  bankruptcy  of  the 
obligee,  and  that  therefore  they  cannot  be  retained  against  his 
assignees.  Now  in  justice  and  conscience  it  is  impossible  to  raise 
any  doubt ;  neither  is  there  any  doubt  in  point  of  law ;  for  the 

conditioq 
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conditioD  of  the  bond  has  not  been  broken,  and  consequently        1790. 

no  action  can  be  maintained  upon  it.    It  cannot  be  said  that  the        ' 

condition  has  been  broken,  when  it  appears  that  payment  has  ^^^ 
been  made  according  to  the  terms  of  it.  For  though  this  is  not  Arnaro. 
a  formal  plea  of  solvit  ad  diem^  yet  it  is  equivalent  to  it.  But 
it  is  said  that  this  cannot  be  so  considered,  because  the  a^ignees 
bad  a  right  to  those  payments  which  became  due  after  the  bank- 
ruptcy :  but  they  have  only  that  property  to  which  the  bankrupt 
is  entitled,  and  they  must  take  it  subject  to  his  equity ;  aod 
here  those  payments  were  anticipated. 

AsHHUBST,  J. — The  defence  stated  in  the  plea  does  not 
contradict  the  annuity  bond;  on  the  contrary,  it  is  perfectly 
consistent  with  it  and  proceeds  on  the  supposition  of  there  being 
such  a  bond.  The  plea  affirms  the  bond,  and  speci6e8  the 
node  by  which  the  money  lent  to  the  obligee  was  to  be  repaid, 
namely,  by  retaining  the  payments  secured  by  the  annuity  bond. 
And  it  was  competent  to  the  bankrupt  to  enter  into  such  an  if  ree- 
ment  before  his  bankruptcy. 

BuLLBR,  J, — ^This  case  does  not  want  the  assistance  of  an  act 
of  parliament,  or  of  a  Court  of  equity.  There  is  indeed  an  old 
ease  which  said  that  payment  before  the  day  would  not  dis- 
charge  the  bond.  But,  in  the  first  place,  that  case  has  been 
frequently  over*ruled ;  and  if  it  were  still  law,  it  would  not 
govern  this  pase ;  because  it  has  been  held  that  the  obligor  may 
plead  it  as  payment  at  the  day,  and  this  would  be  evidence  of 
such  payment. 

Grose,  J. — declared  himself  of  the  same  opinion. 

Judgment  for  the  defendant. 


Bevan  agcdmt  Bevan. 

A  Submission  to  an  award  having  been  made  a  rule  of  court,  Wliereasub- 

(there  having  been  no  action,)  a  rule  was  granted  to  shew  "XSTis*^^© 

cause  why  an  attachment  should  not  issue  against  the  defendant  a  rale  of  court 

for  disobeying  the  award.    The  affidavite  on  which  me  "thJre  *'''' 

Lane  (who  was  to  have  shewn  cause)  meant  to  rely  were  not  l>«ips  no 

entitled  in  any  cause ;  and  on  an  objection  taken,  it  was  ruled  i^^"'iu  on 

by  the  Court  that  they  could  not  be  read ;  and  the  reason  given  ^^^  to  apply 
\        .-   .  i- 1         •  1.  .     •    «•       J  i.      foranatUch- 

was  that,  if  they  were  false,  the  parties  could  not  be  mdicted  for  meotfordit- 

obeyiog  the 
award  need  not  be  entitled  in  any  canije,  bot  the  affidayits  to  answer  most.   [6T.  R.  6iO. 
7lb.sn.    4M.    S^t,2i.] 

perjury. 
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1 790.  Shepherd,  on  the  other  fiide,  to  begin ;  who  contended,  fint, 

that  the  defendant  had  no  right  to  retain  the  arrears  of  this 

^mJ  annuity  against  the  debt  due  bj  him  to  the  bankrupt,  on 
Arkaid.  the  ground  that  the  agreement  operates  as  a  defeasance,  be- 
cause there  can  be  no  defeasance  to  a  deed  by  a  mere  writ- 
ing not  under  seal.  Blemerhatsei  v,  PierMon,  3  Lev»  234.  i^ 
Secondly,  neither  could  the  defendant  retain  on  the  ground  of  a|  ^ 
lien  ;  for  in  all  the  cases  where  that  defence  has  been  allowedif-  ^ 
something  existed  which  was  put  into  the  hands  of  the  creditoTgi^  . 
as  a  bill  of  lading,  a  policy  of  insurance,  a  bond,  or  the  likef  . 
'but  here  nothing  existed,  which  could  be  deposited  with  the  d»^  .  ^ 
*  fendapt.    Thirdly,  still  less  can  this  retainer  be  supported  on  tl)|^  ^ 

ground  of  a  set-off.     The  agreement  was  a  mere  authority  t|^  . 
retain  the  payments  of  an  annuity  if  they  became  due :  hf  .^^. 
none  of  those  payments  were  due  at  the  time  of  the  bankrupt^  ,  ^ 
and  it  was  contingent  whether  or  not  any  would  become  df .  ^ 
it  depending  on  the  defendant's  life.      This  therefore  was  li    .  [7, 
thing  more  than  a  contingency  which  could  not  have  b^  ^  . 
.  proved  under  the  commission  of  bankrupt;  and  consequc^: 

cannot  be  set  off.  ^^ 

Lord  Ken  YON,  Ch.  J. — ^The  doctrine  of  lien  and  of  seW  ^  ' 
bears  no  relation  to  the  question  now  before  us  :  and  inde«|  ._  ' 
should  be  sorry  for  the  plaintiffs  themselves  if  the  law  were  f  .^  ^^ 
them,  since  their  conduct  is  so  unconscientious  that  if  the  deft 
ant  were  to  apply  to  a  court  of  equity  for  relief,  that  court  Wf  .^  J    *' 
not  only  give  such  relief,  but  would  also  decree  the  p'>>|^  ^"^ 
V  to  pay  the  costs  both  in  law  and  equity ;  on  the  same  print 
on  which  Sir  Thomas  Moore,  when  Lord  Chancellor  procei   ""^^  • 
when  he  first  gave  relief  against  the  penalty  of  the  bond, 
obligee  in  that  case  having  paid  the  sum  mentioned  in  the 

dition  after,  though  not  on,  the  day.     This  is  an  action  bro      j 

on  a  bond,  which  was  made  for  securing  the  payment  t^ 
annuity  at  certain  times  in  the  year ;  and  before  the  time  c        ^   -c 
first  instalment  the  obligor  lent  to  the  obligee  200/.  in  otf^    ^^  ^ 
secure  the  repayment  of  which  he  entered  into  this  agreei^  ^     -^"^ 
stated  in  the  plea,  by  which  he  was  authorised  to  retain  Uk     "" 


ments  of  the  annuity  from  time  to  time  till  the  200/»  so 


'^ 


» 


terest  should  be  paid.    But  in  answer  to  this' it  is  said  that 
payments  did  not  become  due  till  after  the  bankruptcy  f  ^^^^"^ 
obligee,  and  that  therefore  they  cannot  be  retained  agaic       **  >  - 
assignees.  Now  in  justice  and  conscience  it  is  impossible  lr  ^  *r    _ 
any  doubt  j  neither  is  there  any  doubt  in  po»""  ^^  *•*"  '-^  ^ 


'Witieri   __. -  ■■*  only  ik«  ~—    -    ™-— g«ner liie  ^_. 

»-»^  ■  OB  CSK  does  mjLM 


*rrr^ 


■r.: 


^^^  S-=c«.  fc„,, 

K  Iz-  M  — - 


s 
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1790.  Skepherdf  on  the  other  side,  to  begin  ;  who  contended,  first, 

that  the  defendant  had  no  right  to  retain  the  arrears  of  this 

a^ais.t(  annuity  against  the  debt  due  bj  him  to  the  bankrupt,  on 
ARNAiD.  the  ground  that  the  agreement  operates  as  a  defeasance,  be- 
cause there  can  be  no  defeasance  to  a  deed  by  a  mere  writ- 
ing not  under  seal.  Blemerhatset  v.  Pienon,  S  Lev*  £34. 
Secondly,  neither  could  the  defendant  retain  on  the  ground  of  a 
lien ;  for  in  all  the  cases  where  that  defence  has  been  allowed, 
something  existed  which  was  put  into  the  hands  of  the  creditor, 
as  a  bill  of  lading,  a  policy  of  insurance,  a  bond,  or  the  like : 
'but  here  nothing  existed,  which  could  be  deposited  with  the  de- 
*  fendapt.    Thirdly,  still  less  can  this  retainer  be  supported  on  the 

ground  of  a  set-off.  The  agreement  was  a  mere  authority  to 
retain  the  payments  of  an  annuity  if  they  became  due :  but 
none  of  those  payments  were  due  at  the  time  of  the  bankruptcy, 
and  it  was  contingent  whether  or  not  any  would  become  due, 
it  depending  on  the  defendant's  life.  This  therefore  was  no- 
thing more  than  a  contingency  which  could  not  have  been 
^  proved  under  the  commission  of  bankrupt;  and  consequently 

cannot  be  set  off. 

Lord  Ken  YON,  Ch.  J, — ^The  doctrine  of  lien  and  of  set-off 
bears  no  relation  to  the  question  now  before  us  :  and  indeed  I 
should  be  sorry  for  the  plaintiffs  themselves  if  the  law  were  with 
them,  since  their  conduct  is  so  unconscientious  that  if  the  defend* 
ant  were  to  apply  to  a  court  of  equity  for  relief,  that  court  would 
not  only  give  such  relief,  but  would  also  decree  the  plaintiffs 
^  to  pay  the  costs  both  in  law  and  equity ;  on  the  same  principle 
on  which  Sir  Thomas  Moore,  when  Lord  Chancellor  proceeded 
when  he  first  gave  relief  against  the  penalty  of  the  bond,  the 
obligee  in  that  case  having  paid  the  sum  mentioned  in  the  con- 
dition after,  though  not  on,  the  day.  This  is  an  action  brought 
on  a  bond,  which  was  made  for  securing  the  payment  of  an 
annuity  at  certain  times  in  the  year ;  and  before  the  time  of  the 
first  instalment  the  obligor  lent  to  the  obligee  2Q01.  in  order  to 
secure  the  repayment  of  which  he  entered  into  this  agreement, 
stated  in  the  plea,  by  which  he  was  authorised  to  retain  the  pay- 
ments of  the  annuity  from  time  to  time  till  the  200/.  and  in- 
terest should  be  paid.  But  in  answer  to  this' it  is  said  that  these 
payments  did  not  become  due  till  after  the  bankruptcy  of  the 
obligee,  and  that  therefore  they  cannot  be  retained  against  his 
assignees.  Now  in  justice  and  conscience  it  is  impossible  to  raise 
any  doubt  ^  neither  is  there  any  doubt  in  point  of  law ;  for  the 

conditio^ 
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condition  of  the  bond  has  not  been  broken,  and  consequently        1790. 

^         no  action  can  be  maintained  upon  it.    It  cannot  be  said  that  the        

^-         condition  has  been  broken,  when  it  appears  that  payment  has       ^I^^ 
K         been  made  according  to  the  terms  of  it..    For  though  this  is  not      Arnaro. 
^         a  formal  plea  of  solvit  ad  diem,  yet  it  is  equivalent  to  it.     But 
{         it  is  said  that  this  cannot  be  so  considered,  because  the  a^ignees 
E         had  a  right  to  those  payments  which  became  due  after  the  bank- 
ruptcy :  but  they  have  only  that  property  to  which  the  bankrupt 
is  entitled,  and  they  must  take  it  subject  to  his  equity ;  aod 
here  those  payments  were  anticipated. 

AsHHUBST,  J. — The  defence  stated  in  the  plea  does  not 
contradict  the  annuity  bond;  on  the  contrary,  it  is  perfectly 
consistent  with  it  and  proceeds  on  the  supposition  of  there  being 
such  a  bond.  The  plea  affirms  the  bond,  and  specifies  the 
mode  by  which  the  money  lent  to  the  obligee  was  to  be  repaid, 
namely,  by  retaining  the  payments  secured  by  the  annuity  bond. 
And  it  was  competent  to  the  bankrupt  to  enter  into  such  an  agree-  ' 

ment  before  his  bankruptcy. 

BuLLBR,  J. — ^This  case  does  not  want  the  assistance  of  an  act 
of  parliament,  or  of  a  Court  of  equity.  There  is  indeed  an  old 
case  which  said  that  payment  before  the  day  would  not  dis- 
charge the  bond.  But,  in  the  first  place,  that  case  has  been 
frequently  over*ru1ed ;  and  if  it  were  suU  law,  it  would  not 
govern  this  pase;  because  it  has  been  held  that  the  obligor  may 
plead  it  as  payment  at  the  day,  and  this  would  be  evidence  of 
such  payment. 

Grose,  J. — declared  himself  of  the  same  opinion. 

Judgment  for  the  defendant. 

Bevan  agaimt  Bevan. 

A  Submission  to  an  award  having  been  made  a  rule  of  court,  Wliereasnb- 
(there  having  been  no  action,)  a  rule  was  granted  to  shew  "JSwd"J*^^^ 
cause  why  an  attachment  should  not  issue  against  the  defendant  a  mle  of  court 
for  disobeying  the  award.    The  affidavito  on  which  S?e  "thJre  *'''" 

Lane  (who  was  to  have  shewu  cause)  meant  to  rely  were  not  l>eing  no 
entitled  in  any  cause ;  and  on  an  objection  taken,  it  was  ruled  !^^"'its  on 
by  the  Court  that  they  could  not  be  read  ;  and  the  reason  given  ^^^^  to  apply 

was  that,  if  they  were  false,  the  parties  could  not  be  indicted  for  ment  for  dw-' 

obeyinff  the 
award  need  not  be  entitled  in  any  cani^,  bat  the  affidayits  in  answer  mnst.   [6  T.  R.  6iO. 
7lb.Sn.    4M.    S^ast,Sl.] 

perjury. 


Got 
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1790. 

Bevav 

BSVAN* 


peijury.  The  defendaat  then  objected  on  his  part  to  tbe  read* 
log  of  the  af&davits  on  which  the  rale  was  foaaded,  for  the  sane 
leaton,  thejr  not  being  entitled.  And  be  obienFcd  that  there  wu 
the  same  reason  why  the  affidavits  in  answer  to  the  nde  ahoaU 
have  a  title  as  those  in  support  of  it,  otherwise  the  parlj  for- 
swearing could  not  be  indicted.    In  answer  to  which 

Douglas  and  Bevan  said  that,  till  the  rule  nisi  was  obtained^ 
there  was  no  proceeding  in  the  court,  and  that  therefore  the 
affidavit  filed  previous  to  it  could  not  poasiUy  be  entitled  in  an j 
cause.    And  they  mentioned  A.  v.  Jones^  1  Sir.  704.  (a). 

Lane  on  another  ^sy  observed  that  this  was  distinguishable 
from  the  case  in  Strange;  for  that  was  a  rule  for  an  inforamtion, 
and  before  the  rule  was  granted  there  was  no  proceeding  in  the 
court :  bat  here  the  submission  to  the  award  was  auMie  a  rule 
of  court,  which  was  a  sufficient  proceeding  to  give  a  title  to 
all  subsequent  affidavits  filed  in  the  same  cause  ;  and  even  the 
first  rule  of  court  in  this  case  of  the  submission  was  intitkc^ 
Bevan  v.  Bevan.    But 

TAe  Cottif  were  of  opinion  that  there  was  no  proceeding  in 
the  court  till  the  role  for  the  attachment  was  granted ;  aad  con- 
sequently that  the  affidavits  on  which  that  rule  was  obtained  need 
not  be  intitled  in  any  c^use  (6). 

(a)  See  also  Tie  King  ▼.  Piemm^  Andr.  SIS.  S.  P. 
{b)  Vid.  it.  ▼.  Hanwm  and  others,  poH.  6  voL  dO. 


JIfay  isU 

An  exemption 
in  a  private 
Btatotein  is 
Cor.  S.,  of 
lands  i^en  to 
diaritablo 
pnrpotea 
<' from  ail 


aswasments 
whatsoever, 
civ9  or 
mUkary," 
extends  to  the 
poor's  rate. 
[S  T.  R.  471.] 


The  King  against  Joseph  Scot,  Clerk,  and  another. 

THE  defendants,  having  been  rated  to  the  poor  for  two 
school-houses  in  Newport,  Salop,  appealed  to  the  Sessions, 
where  the  rate  was  confirmed^  subject  to  the  opinion  of  this 
Court  on  the  following  case : 

W.  Adams,  having  conveyed  in^fee  a  free-school  and  two 
bouses  m  NetDport  for  the  reudence  of  a  master  and  usher,  with 
a  considerable  estate  at  Knighton  in  the  county  of  Stafford,  for 
the  support  of  the  same,  and  vested  the  same  in  the  Haberdashers* 
Company  in  London  as  trustees,  a  private  act  of  parliameot 
was  passed  in  the  12th  Car.  2.  intitled  ''  An  Act  for  the  ia- 
<«  corporation  of  the  Master  and  Wardens  of  the  Company  of 
**  Haberdashers,  London,  to  be  governors  of  the  free-school  sad 
**  alms-houses  in  Newport  in  the  county  of  Salop,  of  the  foundt- 

tioD 
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^  tion  of  W,  Adams,  and  for  settling  lands  and  possessions  on        1790. 
**  them  for  the  maintenance  thereof,  and  other  charitable  uses  ;*'        — — 
ivbich  was  confirmed  and  perpetuated  by  the  13  'Car.  e.   By  the       tigmmH* 
act  of  12  Car.Q.  after  reciting  (hat  W.  Adams  had  out  of  a  sin*        ^ot. 
cere  intention  for  public  good  at  his  owe  expence  erected  the  said  ^  /  ^y  ^  ^?hi/f  ' 
school-bouses  for  the  master  and  usher,  and  four  alns-houses  ia  ^ 

Newport,  and  for  other  pious  and  charitable  purposes,  (among  ^ 

other  things,)  it  was  enacted  "  That  (he  manor  and  grange  of 
''  Knighton  with  the  appurtenances,  and  all  other  lauds  and  here- 
*^  ditaments,  settled  and  conveyed  by  Adams  to  the  Governors 
*  and  their  successors  for  the  purposes  aforesaid,  be  and  at  all 
^'  times  hereafter  shall  be  freed,  discharged,  and  acquitted  of 
"  and  from  the  payment  of  all  and  every  manner  of  taxes,  assess- 
**  ments,  or  charges,  civil  or  military,  whatsoever,  hereafter  to  be 
**  laid  and  imposed  by  authority  of  parliament  or  otherwise ;  and 
*'  the  said  manors,  messuages,  lands,  tenements,  and  premises, 
''  and  (he^owners  and  occupiers  thereof,  or  any  of  ihero,  shall 
^  not  at  any  time  hereafter  be  rated,  taxed,  or  assessed,  to  pay 
*^  any  sum  or  sfims  of  money,  or  be  otherwise  charged  in  any 
^'  way  whatsoever  for  or  in  respect  of  ihe  said  manors,  lands,  and 
'^  hereditaments,  or  any  of  them,  for  or  towards  any  manner  of 
**  public  tax,  assessment,  or  charge  whatsoever  ;  any  statute,  law, 
'^  or  ordinance,  to  the  contrary  thereof  in  any  wise  notwithstand- 
ing.'* The  appellants,  having  proved  this  act,  and  tliat  the  two 
houses  had  been  previously  conveyed  by  Adams  to,  and  vested  in 
the  said  Governors  for  the  purposes  aforesaid,  and  that  the  pre- 
mises had  not  been  rated  or  paid  to  the  relief  of  the  poor  of  the 
parish  in  the  memory  of  any  person  living,  insisted  that  they  were 
exempted  by  the  said  statute,  and  were  not  liable  to  the  payment 
of  the  poor's  rate :  but  tbe  Court  [of  Sessions]  adjudged  that 
they  were  not  exempted,  and  confirmed  the  rate. 

Bower  and  Syer,  in  support  of  the  order  of  Sesiioas.  This 
being  a  private  act  of  parliaoMnt  ought  to  receive  the  suae 
construction  as  a  deed;  and  as  the  parish  vvere  not  parties  to  k, 
their  interest  ought  not  to  be  affected  by  impiicalioB.  Coar. 
sidering  it  in  that  light,  all  that  the  Legislature  can  be  supposed 
to  have  intended  was  that  the  foundation  should  be  exempted  from 
all  the  general  public  taxes  of  the  kingdom,  and  not  from 
any  particular  local  tax.  And  tbe  words  which  they  huvu 
made  use  of  shew  that  such  was  ibeir  iateation;  for  iu  the 
first  part  of  the  clause,  by  which  tbe  kmds  are  exempted  ^  from 
y  the  payment  of  all  and  every  maaner  of  taxes,  assessmeats,  oi 
''  charges,  civil  or  military,  whatsoever,^  the  additiou  of  the 

words 
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1790.        words  ^'  civil  or  military^'  plainly  refer  to  tbe  public  taxes  of  tlie 

kiogdom :  besides  which  it  is  to  be  observed  that  Ibis  relates  obI^ 

mganui        ^^  taxes  OH  lands,  which  could  not  be  referred  to  parochial  rates 
Scot.         under  tbe  43  Etiz.^  it  having  been  held  that  that  statute  imposes 
.   no  tax  on  tbe  land  itself,  but  only  on  the  occupier.     And  wbea 
thit  act  of  Car.  £.  was  passed  there  were  no  taxes  on  lands,  oa 
which  the  words  could  operate  ;  as,  for  instance,  subsidies,  and 
assessments,  in  lieu  of  which  the  modern  land-tax  was  sabatituted. 
With  respect  to  the  latter  part  of  the  clause,  by  which  the  oc- 
cupiers are  supposed  to  be  exempted,  the  Legislature  have  ex« 
pressly  confined  the  exemption  to  ptf6/ic- taxes,  tbe  words  being 
**  for  or  towards  any  manner  of  public  tax,  assessment,  or  chai^ge, 
**  whatsoever."    The  latter  words  must  be  intended  to  be  efusdem 
generis;  and  the  word  **  public**  runs  through  the  whole  descrip- 
tion.    It  cannot  be  supposed  that  the  Legislature  meant  to 
repeal  the  43  Eliz.  as  to  this  particular  estate ;  for  a  repeal  of 
a  former  law  is  never  implied  but  from  necessity ;  as  where  the 
16  JRic.  2.  c.  5.  enacted  that  a  person  attained  in  a  pramunirt 
should  forfeit  all  his  lands,  it  was  held  not  to  repeal  the  stat.  de 
donii  as  to  lands  in  tail,  against  the  issue  in  tail.     1  RoL  Rep. 
92.    Now  tbe  poar  tax  never  has  been  considered  as  a  pubtic  ux, 
in  the  general  acceptation  of  the  term ;  and  accordmgly  when« 
ever  the  Legislature  have  intended  to  include  it,   they  have 
done  it  by  express  words  as  contradistinguished  from  pHblie 
taxes ;  as  in  10  jinn.  c.  23.  s.  2.     12  Ann.  st.  1.  c.  5.  s.  1.  and 
IB  Geo.  2.  c.  18.  s.  6.    Then  witb  respect  to  the  usage  which 
has  prevailed  since  the  passing  of  the  act  in  question,  it  cannot 
govern  the  construction  of  it,  as  the  words  are  clear  and  un- 
ambiguous. 

Jdingay,  Leicester,  and  Knapp,  contra,  vrere  stopped  by  the 
Court. 

Lord  Kenton,  Ch.  J.— These  lands  having  been  given  for 
eleemosynary  purposes,  the  Legislature  seem  to  have  intended 
to  exempt  them  from  all  public  taxes  whatsoever.  And  it  b 
immaterial  to  the  parish  whether  these  lands  be  exempted  from 
the  poor's  rate  pr  not ;  since  if  they  be  not  exempt,  greater 'con- 
tributions must  be  raised.  If  a  construction  of  this  act  of  parli»> 
ment,  manifestly  erroneous,  had  hitherto  prevailed,  weshouldhave 
been  bound  to  correct  it :  though  indeed,  had  the  words  of  the 
statute  been  very  doubtful  tbe  cotemporary  and  subsequent 
uniform  usage  would  have  had  great  weight.  But  without  re- 
f  orting  to  the  usage  in  this  case,  the  words  of  this  statute  are  very 
clear  and  positive ;  for  they  speak  of  all  public  taxes  whatsoeyer. 

'ITie 
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The  whole  argument  resolves  itself  into  tbisi  whether  in  the  idea       1790. 
of  the  Legislature  at  the  time  of  passing  this  act  of  parlia-        '"""'' 
ment  the  poor's  tax  was  a  public  tax?   The  acts  of  parliament,        agmngi^ 
which  have  been  referred  to  in  the  argi^ment,  do  not  prove  the        Scar. 
point  for  which  they  were  mentioned.     But  the  other  acts  of 
parliament,  respecting  the  poor,  are  decisive  of  this  questium 
The  statute  of  3  fV.  Sf  M.c.  11.5.  6.,  speaking  of  the  means  by 
which  a  settlement  may  be  gained,  says  that  ''  if  any  person 
**  shall  be  charged  with  and  pay  his  share  towards  the  public  taxes 
^'  or  levies  of  the  said  parish,  he  shall  be  adjudged  to  have  a  legal 
''settlement  in  the  same."   Now  on  the  construction  of  this  sta- 
tute it  never  was  doubted  but  that  a  payment  towards  the  poor's 
ratt  was  sufficient  to  give  the  party  a  settlement.   I  am  therefore 
clearly  of  opinion  that  the  exemption,  which  has  hitherto  pre- 
vailed, ought  to  continue  in  future. 
The  three  other  Judges  concurred. 

Order  of  Sessions,  confirming  the  rate,  quashed  (a). 

^  (a)  R,  ▼.  J.  Catt,  post.  6  vol.  SST. 


The  King  against  The  Inhabitants  of  the  Parish  of 

SaturdMu 

The  Holy  Trinity,  in  the  Minories.  jfayut.* 


TWO  justices  by  an  order  removed  Frances  Whitfield^  wife  Where  a  i 

of  Joshua  Whitfield,  (a  patient  in  Guy's  Hospital,)  with  J^'jJ^lie^Ji^* 

her  three  children,  from  St.  Mary  Magdalen,  Bermondsey,  to  the  leave  togtt 

HoiyTriuity,  in  the  Minories.    The  sessions  upon  appeal  con-  "^*5ecoiinh*^ 

firmed  the  order,  subject  to  the  opinion  of  the  Court  on  a  case;  mended  him  to 

stating  that  JosAi/a  fFAi(/&/c{  the  pauper  by  indenture,  dated  the  urperMnia* 

24lh  of  June  1762,  was  bound  apprentice  to  John  Grimes,  of  the  same  b^- 

Tower-Hill,  London,*  taylor, '  (being  a  place  neither  within  the  u'agieement 


parish  of  the  appellants  or  respondents,)  to  serve  for  seven  years,  withtanibrhii 

He  served  his  master  about  six  years  of  the  term;  when  his  which  he  ac- 

master  declined  business,  and  informed  the  pauper  that  he  wished  cordmgly  did, 

..  ,  i-     , .  1     ™  t  andservedhii 

nim  to  get  another  master  for  his  good.   The  pauper  then  went  second  muter 

home  to  his  father  who  lived  in  St.  Olave,  Southicark,  with  fo^X'todMl 

whom  he  staid  three  or  four  weeks;  and  if  the  pauper  could  turetweregiT- 

have  got  a  service  in  that  time  he  would  have  taken  it ;  but  not  th^tmiMT 

meeting  with  any,  he  returned  to  Grimes,  who  thereupon  told  mchserfioe 

him  that  he  heard  Mr.  Edwards  (who  was  also  a  taylor,  and  lived  mut^gidii^ 

in  Holy  Trinity)  wanted  a  man ;  and  told  him  to  go  to  Edwards  a  settlement  in 

and^nake  an  agreement  with  him  for  his  (the  pauper's)  good;  rg^^^^g 

and  ,  1  East  59.] 
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ind  that  he  understood  Edwards  would  take  him  for  twelf« 
moftths.  The  paaper  aecordiogly  went  to  Edwards,  and  eo* 
fered  into  an  agreement  in  writing,  under  seal,  with  him,  co- 
tenanting  to  serve  him  for  twelve  calender  months  from  the  llik 
of  Jnfy  1768  in  his  business  of  a  tajlor;  and  Edamrds  thereby 
Agreed  to  instruct  him  in  that  business,  and  find  him  in  victoak, 
drink,  and  lodging,  and  at  the  end  of  the  term  to  pay  him 
12/.  in  consideration  of  bis  service*  The  sgreement  was 
not  stamped.  The  pauper  was  19  years  of  age  when  he  kft 
Grimes ;  and  the  indentures  were  not  assigned,  or  cancelled :  bat 
after  the  pauper  had  served  Edwards  two  months;  Grimes  pn 
him  up  his  indentures :  and  he  continued  to  serve  snd  bond 
with  Edwards  to  the  end  of  the  term  agreed^  and  then  received 
his  wages,  and  applied  them  to  his  own  use.  The  question  vras 
whether  he  gained  a  settlement  by  his  service  with  Edwards  in 
the  Holy  Trinity? 

Palmer^  in  support  of  the  order  of  Sessions,  was  stopped  by 
the  Court. 

Erskine  and  Shepherd,  contra^  insisted  that  the  pauper  gained 
no  settlement  in  Holy  Trinity^  either  as  an  apprentice,  or  ser- 
vant,    for  the  latter  there  was  no  pretence,  whatever  the  in- 
tention of  the  parties  roigbt  have  been  inasmuch  as  the  indent- 
ures still  subsisted.     As  to  the  former,  it  is  different  from  all 
the  cases  which  have  been  decided  on  this  subject,  in  which  it 
has  been  held  that  the  apprentice  gained  a  settlement.     In  order 
to  gain  a  settlement  by  serving  a  second  master,  it  is  necessary 
either  that  the  indenture  should  be  assigned,  or  tha€  the  appren- 
tice should  serve  the  second  master  with  the  express  consent,  and 
for  the  benefit  of  the  first ;  and  a  mere  knowledge  by  the  first 
roaster  that  the  apprentice  is  serving  another,  or  even  a  recoio- 
mendation  by  him  to  such  service,  is  not  stifficient.     Now  here. 
the  conversation  between  Grimes  and  the  pauper  only  amounted 
to  a  recommendation  to  the  latter  to  serve  Edwards,  and  wai 
not  compulsory  on  him :    but  even  if  it  could  be  taken  to 
amount  to  a  consent  to  that  particular  service,'  still  it  was 
only  a  consent   that  he  should  serve  Edwards   as  a  yearly 
servant,  and  not  as  an  apprentice,  which  is  evident  from  Gritnes 
having  given  him  up  his  indenture  shortly  after  he  had  entered 
into  Edwards\  service.    For  eVen  though  it  might  have  been  in- 
ferred from  the  consent  of  the  original  master  to  the  pauper's 
serving  Edwards,  if  nothing  subsequent  had  passed  betirees 
them,  that  it  was  intended  as  a  continuation  of  the  apprentice* 
ship,  yet  that  inference  is  negatived  by  the  subsequent  act  ol 

the 
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the  master  id  giving  up  tbe  indealore*     And  tbi»  brings  the        1790. 
present  case  withio  the  principle  on  whi'cl^  The  King  v.  Sand^     TtitKiM 
ford  (a)  was  decided.  There  tbe  act  of  gi^ng  up  tbe  iadentafe,        ^^mtui 
thought  it  still  subsisted  in  point  of  law^  because,  being  a  parish     ^^^^{jf^' 
indenture,  tbe  parish  ofl^cers  had  not  joined  in  cancelling  it,     Th«  Holt 
was  relied  on  as  a  strong  circumstance  to  shetr  that  the  service     '^■i">v^« 
with  the  second  master  was  intended  to  be  at  a  servant,  and>  not 
as  an  apprentice.    And  in  that  case  too,  the  Court  said  that  a 
mere  recommendation  from  the  first  master  to  serve  the  second 
was  not  sufficient*  The  only  difference  between  that  case  and  the 
present  is,  that  there  the  indentures  were  given  up  by  tbe  first 
maater  on  tbe  apprentice's  leaving  him,  and  here  the  first  master 
did  not  give  them  up  till  after  the  expiration  of  two  months  of 
the  service  with  the  second  master:  but  that  does  not  materially 
vary  the  case,  because  it  is  expressly  stated  that  the  pauper  had  a 
general  leave  from  his  original  master  to  serve  any  other. 

Lord  Kbnyon,  Ch.  J. — It  is  extremely  clear  that,  while  the 
indentures  of  apprenticeship  continue  in  force,  the  apprentice  is 
not  sui  juris,  and  cannot  gain  a  settlement  as  n  servant.  But  it 
has  been  settled  as  long  ago  as  the  beginning  of  the  late  reign, 
in  jR.  V.  St.  George  Hanover  Square  (6),  that  the  apprentice  need 
not  continue  in  the  actual  service  of  the  first  master  during  the 
whole  term,  but  that  if  be  be  assigned  over  by  the  first  master 
or  continue  with  Ms  privity  and  consent  in  the  service  of  another 
peraoni  be  may  gain  a  settlement  by  serving  the  second  master 
forty  days.  The  cases,  which  have  been  decided  upon  tbn 
subject,  have  been  determined  on  nice  distinctions :  but  still  those 
distinctions  ought  to  be  adhered  to,  as  they  have  settled  tbe 
bcmndartes  on  this  point*  The  one  is  the  case  of  The  King 
against  tbe  Inhabitants  of  Freemington  (c),  where  it  was  held 
that  the  apprentice  gained  a  settlement  by  serving  the  second 
roaster  with  tbe  consent  of  thefirU.  The  case  on  tiie  other,  side 
is  that  of  R.  v.  St.  Luk^Sj  Middlesex  {d),  where  0  genera/  liceme 
given  by  the  master  to  the  apprefdice  to  serve  oAeni  lie  would, 
without  any  consent  to  serve  any  person  in  particular,  was  held 
insufficient  to  enable  tbe  apprentice  to  gain  a  settlement  by 
serving  such  second  master;  Now  this  ease  fiills  within 
the  principle  of  the  former  of  those:  for  tbe  apprevtlGe 
went  not  only  with  the  consent,  but  with  the  express  recon* 
mendationi  of  tbe  first  master  to  serte  the  second,  and  he  went 
there  to  follow  the  same  trade  which  his  first  anster  had  exer- 

(a)  Aniif  I  vol.  SSI.    (h)  Burr,  S,  C.  ti.    {c)  td.  416.    (<2)  Id,  54S. 
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cised.  h.  has  been  said  that  this  case  mast  be  (governed  by  thit 
of  R.  V.  Sandford:  but  there  is  a  solid  distinction  between  that 
case  and  the  present.  For  there  the  master  gave  up  the  in- 
dentures previous  to  the  pauper's  entering  into  the  second  ser- 
vice :  but  here  the  indentures  were  not  given  up  till  moK  dm 
40  days  had  elapsed  after  the  apprentice  had  served  the  secood 
master;  and  that  is  sufficient  to  give  him  a  settlement  in  tbit 
parish.  Supposing  this  question  were  to  arise  in  another  shape, 
and  that  the  pauper  were  prosecuted  for  exercising  his  trade 
without  having  served  an  apprenticeship  according  to  the  sti- 
tute,  there  is  no  doubt  but  that  the  service  with  the  second  mas- 
ter would  be  deemed  a  service  under  the  indentures  previous  to 
the  time  of  their  being  delivered  up. 

AsHHUBST,  J.  declared  himself  of  the  same  opinion. 

BuLLER,  J. — The  pauper  could  gain  no  settlement  by  livio; 
as  an  hired  servant  with  Edwards^  because  the  indentures  of  ap- 
prenticeship still  existed ;  and  the  only  question  is,  whether  the 
master  did  expressly  consent  to  that  service  or  not  i  For  all  the 
cases  shew  that  mere  knowledge  is  not  sufficient ;  knowledge 
does  not  imply  consent.  Now  here  was  an  express  consent  aiu! 
recommendation  of  the  first  master  to  serve  the  second^  and  then 
the  case  comes  precbely  within  that  of  R.  v«  Freei^ungton*  1^ 
indeed  the  apprentice  had  not' gone  into  Edwards  %  service,  he 
would  not  have  gained  a  settlement  by  serving  any  other  persoa, 
because  a  general  license  to  serve  whom  the  apprentice  choosa 
is  not  sufficient.  By  going  iuto  the  service  of  any  other  persooi 
the  apprentice  would  have  gone  without  the  express  consent  of 
the  first  master,  and  therefore  might  have  been  recalled  by  suck 
master;  but  he  could  not  have  been  recalled  by  the  first  master 
from  the  service  of  Edwards^  because  of  the  express  consent  10 
serve  Edwards.  This  is  distinguishable  from  the  case  of  7^ 
King  against  the  Inhabitants  of  Sandford;  for  there  the  master 
had  given  up  the  indentures,  and  he  had  no  longer  any  po*^ 
over  ti|<e  servant :  but  here  the  indentures  were  in  force  danoj 
the  first  two  months  of  the  pauper's  service  with  Edwards. 

Grose,  J. — It  is  necessary  to  adhere  to  the  adjudged  cases; 
and  1  think  that  this  case  must  be  governed  by  that  of  £•  ^' 
Freemington.  And  that  case  also  shews  that  the  service  with  the 
second  master  need  not  be  for  the  benefit  of  the  first.  With  re- 
spect to  the  case  of  R»  v.  Sandford;  the  proper  answer  has  bees 
already  given,  and  the  distinction  betwecin  that  case  and  tbepr^ 

sent  is  sufficiently  clear.    In  this  case  the  indentures  wer«  0^ 

givea 
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given  up  till  after  forty  days  service  with  the  second  master,  1790. 
which  was  sufficient  to  give  the  apprentice  a  settlement  by  serving 

Edwardi  yfiih  the  consent  of  the  first  master ;  and  the  circum-  a^^^aimtt 

stance  of  the  indentures  not  being  given  up  till  that  time  rather  "^^^,'^^1^''^)"' 

shews  that  the  first  master  intended  that  the  service  should  con-  The  Holy 

tinue  during  that  time  under  the  indentures.  Trimty. 

Both  orders  confirmed. 


The  King  against  The  Inhabitants  of  Samborn.     ^^'J^!^ 

THE  pauper  was  removed  by  an  order  of  two  justices  'from  The  parish  of 
Samborn  to  Tamworlh;  the  sessions  on  appeal  quasheU  sereraTham- 

that  order:  and  sUted  the  following  case. '  *«^S  ^^^^^g 

-  8eDarate 

In  1706  a  certificate  was  given  by  the  parish  of  Tamworth  to  church- 

the  hamlet  of  Samborn,  acknowledging  H.  Wheyam  the  grand-  wardens  and 

overseers  *  and 
father  of  the  pauper  to  be  an  inhabitant  legally  settled  in  their  a  ccrtiflratp. 

parish.  T.  Wheyam  the  father  of  the  pauper  was  born  at  Samborn  gJ^'J^j'b*^" 
under  this  certificate  from  Tamworthi     W.  JVheyam  the  present  some  of  them, 
pauper  never  gained  any  settlement  for  himself ;  but  his  settle-  Jlj^enweW^s  as 
ment  depends  on  the  settlement  of  his  fiither,  IT.  Wheyam.     In  officers  of  the 
1736  a  certificate  of  the  pauper's  father  T.  Wheyam  ^v^s  given  J^wjl^ce  waL'' 
to  the  parish  of  Tardebigge ;  in  which  T.  Jllock  and  R.  Boulton  admitted  to 
of  Samborn,  churchwarden  and  overseer  of  the  poor  of  the  parish  ^crc  th*c     '*^ 
of  Great  Coughton,  fFariricfty  acknowledged  T.  Wheyam  u^d  officers  of  ti.o 
E.  his  wife  to  be  inhabitants  legally  settled  at  Samborn  in  their  which  the 
said  parish  of  Great  Coughton;  and  promised  to  receive  them  P^^P^Jwas 
f;i/o  tlie  said  pariji  whenever  they  should  become  chargeabje, 
and  CO  provide  for  them  as  their  inhabitants  legally  se/^/ed  trithin 
the  parish  of  Great  Coughton,  This  certificate  was  (troperly  at^ 
tested  and  allowed  by  two  justices  of  Warwickshire.     The  ham- 
let of  Samborn  does  now,  and  did  at  the  time  of  the  date  of  the 
certificate  of  1736,  maintain  its  own  poor  separately  from  the 
parish  of  Great  Coughton;  and  has,  and  at  that  time  had,  a  church*' 
warden  and  an  overseer  of  their  own,  separate  from  the  parish  of 
Great  Coughton.  T.  Allcock  and  R.  Boulton,  who  signed  the  cer- 
tificate of  1736,  were  churchwardens  and  overseers  of  the  poor  of 
the  hamlet  of  Samborn  at  the  time  of  granting  the  certificate. 

Erskine  and  Romilly,  in  support  of  the  order  of  Sessions, 
were  stopped  by  the  Court. 

Mingay  and  Willis,  contra,  contended,  first,  that  the  certifi- 
cate of  1736,  vrhicb  purported  on  the  face  of  it  to  be  granted  by 

Vol.  in.  R  r  the 
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the  parish  officers  of  the  parish  of  Coughton,  could  not  bind  the 
hamlet  of  Samborn,  which  was  a  separate  and  independent  dis- 
trict. As  Samborn  maintained  its  own  poor,  it  was  competent 
to  them  under  the  8  ^  9  ^-  3.  c  SO.  to  give  a  certificate  to 
Tardebigge ;  and  as  that  statute  requires  the  certificate  to  be 
signed  bj  the  officers  of  the  parish,  township,  or  place,  the  certi- 
ficate in  question  is  not  binding,  because  the  requisites  of  the  act 
were  not  complied  with.  R,  v.  JVooton  St*  Lawrence,  Burr. 
S.  C.  581.  It  canuot  be  presumed  that  the  officers  of  the 
hamlet,  which  was  totally  independent  of  tbe  parish  at  large 
•  as  far  as  respected  the  maintenance  of  the  poor,  could  know 
what  the  officers  of  the  parish  at  large  had  done ;  the  hamlet 
therefore  ought  not  to  be  bound  by  an  act  like  the  present.  And, 
secondly,  no  evidence  ought  to  have  been  admitted  at  the  ses« 
sions  to  contradict  this  certificate ;  and  to  shew  that  the  persons, 
who  described  themselves  in  the  certificate  to  be  officers  of 
the  parish  of  Great  Coughton,  were  the  churchwarden  and 
overseer  of  the  hamlet  of  Samborn*  If  a  magistrate,  who  hap- 
pens to  act  in  the  commission  of  the  peace  for  two  counties,  do 
an  act  in  one  county  describing  himself  as  m  magistrate  for  the 
other,  no  evidence  can  be  given  to  shew  that  he  acted  for 
the  former  county.  All  officers,  whether  judicial  or  mini- 
sterial, must  describe  themselves  properly  in  their  own  acts. 
It  is  not  sufficient  that  the  justices,  removing  a  pauper,  be  so 
stiled  on  an  appeal,  they  must  be  so  described  in  the  order.  Bott. 
pL  35S.  The  sessions  cannot  make  such  an  addition,  because 
that  would  be  amending  matters  of  substance:  whereas  by 
the  Stat.  5  Geo.  2.  c.  19*  they  can  only  amend  matters  of 
form. 

Lord  Kbnyon,  Ch  J. — I  cannot  form  any  doubt  in  my  •wn 
mind  in  this  case.  The  certificate  act  requires  that  the  certifi- 
cate shall  be  signed  by  the  churchwardens  and  overseers  of 
tbe  parish,  township,  or  place,  granting  the  certificate;  and 
it  is  expressly  stated  in  the  concluding  part  of  this  case  that 
the  certificate  in  question  was  so  signed. 

BuLLEK,  J.^The  evidence  does  not  contradicty  but  it  er- 
plains,  the  certificate. 

Per  Curiam,  Order  of  Sessions  confirmed. 
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Boo  against  Butcher.  ^^^^^y* 

THIS  waa  a  rule  calling  od  the  plaintiff  to  shew  cause  why  if  the  plaintiff 
the  proceedings  should  not  be  set  aside  for  irregularity,  '"JJJ  ^^  ^*^*°*'' 
because  the  declaration  was  against  the  defendant  by  the  name  of  wrong  diris- 
ThomaSy  and  the  writ  with  which  he  was  served,  was  sued  out  {h^^SSM&mt** 
in  the  name  of  John,  appear  by  his 

Shepherd,  by  way  of  answer  to  this  application,  said  that  as  pi^iSff^may * 
common  bail  was  filed  by  the  right  name,  of  Thomas,  the  plain-  declare  against 
tiff  hdight  declare  against  him  by  that  name.  right  name! 

Marryat,  in  support  of  the  rule  admitted  that  it  would  be  so,  ^«"».j*'the 

if  the  defendant  had  filed  common  bail  himself;  but  insisted  common  bail 

that,  as  the  plaintiff  had  filed  common  bail  for  him  according  forhimaccord< 

to  the  statute,  it  was  not  competent  to  him  thus  to  rectify  his  statute,  by  his 

original  misuke.    And  "«***  ""»«• 

The  Court,  after  consulting  the  Master,  said  that  that  distinc-  0  B.&P.645. 
.  .  .  S  £ast  167« 

tion  had  regularly  been  observed  in  practice,  and  consequently    ^  N.  r!  13;2*] 

that  the  present  proceedings  were  irregular. 

Rule  absolute  (a). 

(a)  Via,  Corbeit  v.  Bates,  fiost  660* 


DYEvCqui  tarn  against  Hains worth  and  another.       Saturday, 

THIS    was    an    information    against    the    defendants    for  Itis  an  offence 
packing,  exporting,  and  pressing  together  worsted  and  yarn  T'.^*^^**!?  Jl*" 
made  of  wool,  contrary  to  the  statute  28  Geo.  3.  c.  38.  s.  c.38.  «.si/ 

The  first  count  staled  that  the  defendants  after  the  passing  of  |ae?"iSJmde 
a  certain  act  of  parliament  made  in  the  28th  year  of  the  reign,  of  wool;  and  a 
Sfc.  intitled  "  An  act  to  explain,  amend,  and  reduce  into  one  fnfo'ASi tion  on 
*^  act  of  parliament,  several  laws  now  in  being  for  preventing  the  this  act,  need 
"  exportation  of  live  sheep,  rams,  and  lambs,  wool,  woolfels,  u^lp^%nicha 
*'  mortlings,  shortlings,  yarn,  and  worsted,  cruels,  coverlids,  wad-  't't^^  at  might 
''dings,  and  other  manufactures,  or  pretended  manufactures  andtuedoM^ 
**  made  of  wool,  slightly  wrought  up  or  otherwise  put  together  so  ^'  ttgain, 
''  asthesamemay bereducedtoandmadeuse of  aswoolagain,mvLt'  ofthe74di'!ec- 

*'  trasses,  or  beds  stuffed  with  combed  wool,  or  wool  fit  for  con^b-  H®°  °^  ^\.  ^ 

^  ;,     -  ,    i.  ti.         1  J      ^  .         1         j>  .  .     •tatute,( which 

''  ing,  fuller  8  earth,  fulung  clay,  and  tobacco  pipe  clay,  from  this  enacts  th^tany 

information 
npon  it  thall  be  tried  by  a  jury  to  httummmud  out  qfan»ther  eounty,  than  that  where  the  fact  was 
committed,)  U  that  the  trial  shall  be  had  in  amther  county.  And  under  theSlst  section,  the  court  out 
of  which  the  record  iwaes  is  to  gite  judgment ;  aod  not  the  court  of  nui  prius,  where  it  is  tried. 

R  r  a  "  kingdom, 
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1790.  Shepherd,  on  the  other  side,  to  begin ;  who  contended,  fint, 

that  the  defendant  htd  no  right  to  retain  the  arrears  of  this 

^alwH  annuity  against  the  debt  due  by  him  to  the  bankrupt,  on 
Arnavd.  the  ground  that  the  agreement  operates  as  a  defeasance,  be- 
cause there  can  be  no  defeasance  to  a  deed  by  a  mere  writ- 
ing not  under  seal.  Blemerhatset  v.  Pterioii,  3  Lev.  ^34. 
Secondly,  neither  could  the  defendant  retain  on  the  ground  of  a 
lien  ;  for  in  all  the  cases  where  that  defence  has  been  allowed, 
something  existed  which  was  put  into  the  hands  of  the  creditor, 
as  a  bill  of  lading,  a  policy  of  insurance,  a  bond,  or  the  like : 
'but  here  nothing  existed,  which  could  be  deposited  with  the  de- 
•  fendapt.    Thirdly,  still  less  can  this  retainer  be  supported  on  the 

ground  of  a  set-off.  The  agreement  was  a  mere  authority  to 
retain  the  payments  of  an  annuity  if  they  became  due :  but 
none  of  those  payments  were  due  at  the  time  of  the  bankruptcy, 
and  it  was  contingent  whether  or  not  any  would  become  due, 
it  depending  on  the  defendant's  life.  This  therefore  was  no- 
thing more  than  a  contingency  which  could  not  have  been 
^  proved  under  the  commission  of  bankrupt;  and  consequently 

cannot  be  set  off. 

Lord  Kenyon,  Gh.  J. — ^The  doctrine  of  lien  and  of  set-off 
bears  no  relation  to  the  question  now  before  us  :  and  indeed  I 
should  be  sorry  for  the  plaintiffs  themselves  if  the  law  were  with 
them,  since  their  conduct  is  so  unconscientious  that  if  the  defend- 
ant were  to  apply  to  a  court  of  equity  for  relief,  that  court  would 
not  only  give  such  relief,  but  would  also  decree  the  plaintifis 
-  to  pay  the  costs  both  in  law  and  equity ;  on  the  same  principle 
on  which  Sir  Thomas  Moore,  when  Lord  Chancellor  proceeded 
when  he  first  gave  relief  against  the  penalty  of  the  bond,  the 
obligee  in  that  case  having  paid  the  sum  mentioned  in  the  con- 
dition after,  though  not  on,  the  day.  This  is  an  action  brought 
on  a  bond,  which  was  made  for  securing  the  payment  of  an 
annuity  at  certain  times  in  the  year ;  and  before  the  time  of  the 
first  instalment  the  obligor  lent  to  the  obligee  200/.  in  order  to 
secure  the  repayment  of  which  he  entered  into  this  agreement, 
stated  in  the  plea,  by  which  he  was  authorbed  to  retain  the  pay- 
ments of  the  annuity  from  time  to  time  till  the  200/.  and  in- 
terest should  be  paid.  But  in  answer  to  this' it  is  said  that  these 
payments  did  not  become  due  till  after  the  bankruptcy  of  the 
obligee,  and  that  therefore  they  cannot  be  retained  against  his 
assignees.  Now  in  justice  and  conscience  it  is  impossible  to  raise 
any  doubt ;  neither  is  there  any  doubt  in  point  of  law ;  for  the 

conditio^ 
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condition  of  the  bond  has  not  been  broken,  and  consequently        1790. 
no  action  can  be  maintained  upon  it.    It  cannot  be  said  that  the        — — ' 
condition  has  been  brokeui  when  it  appears  that  payment  has       ^I^J^ 
been  made  according  to  the  terms  of  it..    For  though  this  is  not      Arnard. 
a  formal  plea  of  solvit  ad  diem^  yet  it  is  equivalent  to  it.     But 
it  is  said  that  this  cannot  be  so  considered,  because  the  aAignees 
bad  a  right  to  those  payments  which  became  due  after  the  bank- 
ruptcy :  but  they  have  only  that  property  to  which  the  bankrupt 
is  entitled,  and  they  must  take  it  subject  to  his  equity ;  aod 
here  those  payments  were  anticipated. 

AsHHURSTi  J. — The  defence  stated  in  the  plea  does  not 
contradict  the  annuity  bond;  on  the  contraryi  it  is  perfectly 
consistent  with  it  and  proceeds  on  the  supposition  of  there  being 
such  a  bond.  The  plea  affirms  the  bond,  and  specifies  the 
mode  by  which  the  money  lent  to  the  obligee  was  to  be  repaid, 
namely,  by  retaining  the  payments  secured  by  the  annuity  bond. 
And  it  was  competent  to  the  bankrupt  to  enter  into  such  an  agree-  ^ 

ment  before  his  bankruptcy. 

BuLLBR,  J. — ^This  case  does  not  want  the  assistance  of  an  act 
of  parliament,  or  of  a  Court  of  equity.  There  is  indeed  an  old 
case  which  said  that  payment  before  the  day  would  not  dis- 
charge the  bond.  But,  in  the  first  place,  that  case  has  been 
frequently  over-ruled ;  and  if  it  were  still  law,  it  would  not 
govern  this  ^ase ;  because  it  bas  been  held  that  the  obligor  may 
plead  it  as  payment  at  the  day,  and  this  would  be  evidence  of 
such  payment. 

OrosEj  J. — declared  himself  of  the  same  opinion. 

Judgment  for  the  defendant. 


Bevan  against  Bevan. 

A  Submission  to  an  award  having  been  made  a  rule  of  court,  Wlierea  sub* 
(there  having  been  no  action,)  a  rule  was  granted  to  shew  avtSiSTis^madc 
cause  why  an  attachment  should  not  issue  against  the  defendant  a  mle  of  court 
for  disobeying  the  award.    The  affidavits  on  which  me%*^**''*' 

Lane  (who  was  to  have  shewu  cause)  meant  to  rely  were  not  being  no 
entitled  in  any  cause ;  and  on  an  objection  taken,  it  was  ruled  ^^"'iu  on 
by  the  Court  that  they  could  not  be  read  ;  and  the  reason  given  J*>^<*  to  apply 

was  that,  if  they  were  false,  the  parties  could  not  be  indicted  for  ment  for  dis-' 

obeying  tlie 
award  need  not  be  entitled  in  any  caiuje,  bot  the  affidayiti  in  answer  must.   [6  T.  R.  640. 
7lb.3n.    4M.    5^ast,ei.] 

perjury. 
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Bbvam 
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peijury.  The  defendtnt  then  objected  on  his  part  to  the  read* 
ing  of  the  afBdavitg  on  which  the  rule  was  foiMded^  for  the  ssne 
reason,  thej  not  being  entitled.  And  be  observed  that  there  wu 
the  same  reason  why  the  affidavits  in  answer  to  the  rale  shoaU 
have  a  title  as  those  in  support  of  it^  otherwise  the  partj  for- 
swearing could  not  be  indicted*     In  answer  to  whicli 

Douglas  and  Bevan  said  that,  till  the  rule  nisi  was  obtained^ 
there  was  no  proceeding  in  the  coort,  and  that  therefore  the 
affidavit  filed  previous  to  it  could  not  possibly  be  entitled  in  aoj 
cause.    And  they  mentioned  R.  v.  Jones,  1  Sir.  704.  («). 

JLane  on  another  day  observed  thai  this  was  distinguishable 
from  the  case  in  Strange;  for  that  was  a  rule  for  an  informatiooi 
and  before  the  rule  was  granted  there  was  no  proceeding  in  the 
court :  but  here  the  submission  to  the  award  was  ande  a  rule 
of  court,  which  was  a  sufficient  proceeding  to  give  a  title  to 
all  subsequent  affidavits  filed  in  the  same  cause ;  and  even  tke 
first  rule  of  cottrt  in  this  case  of  the  submission  waa  intitkdi 
Bevan  v.  Bevan.    But 

The  Court  were  of  opinion  that  there  was  no  proceeding  in 
the  court  till  the  rule  for  the  attachment  was  granted ;  and  coa- 
^equently  that  the  affidavits  on  which  that  rule  was  obtained  need 
not  be  intitled  in  any  c^use  (&)• 

(a)  8ee  also  TV  King  ▼.  PiersoWy  Andr.  SIS.  S.  P. 
{b)  Vid,  R,  ▼.  HvTwn  aad  othen,  fwt.  6  toL  eo. 


Jtfay  isU 

An  exemption 
in  a  private 
BtatQte  in  12 
G0-.2.,of 
lands  i^en  to 
cliaritable 


^fromaU 
piAMctaxefl^ 
cliaigesyand 
astenmcnts 
wbatsoefeTi 
civil  or 
miliury;' 
extends  to  the 
poor's  rate. 
tST.R.471.] 


The  King  against  Joseph  Scot,  Clerk,  and  another. 

THE  defendants,  having  been  rated  to  the  poor  for  two 
school-houses  in  Newport,  Salop,  appealed  to  the  Sessions, 
where  the  rate  was  confirmed,  subject  to  the  opinion  of  thb 
Court  on  the  following  case : 

FT.  Adams,  having  conveyed  in  fee  a  free-school  and  two 
houses  in  Newport  for  the  residence  of  a  master  and  usher,  with 
a  considerable  estate  at  Knighton  in  the  county  of  Stafford,  for 
the  support  of  the  same,  and  vested  the  same  in  the  Haberdashers' 
Company  in  London  as  trustees,  a  private  act  of  parliameot 
was  passed  in  the  12(h  Car.  2.  intitled  ''  An  Act  for  the  in- 
''  corporation  of  the  Master  and  Wardens  of  the  Company  of 
**  Habetdashers,  London,  to  be  governors  of  the  free-school  sad 
^'  alms-houses  in  Newport  in  the  county  of  Salop,  of  the  founds- 

tioD 
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^  tion  of  W.  Adams,  and  for  settling  lands  and  possessions  on        1790. 

**  them  for  the  maintenance  thereof;  and  other  charitable  uses  ;*'        

which  was  confirmed  and  perpetuated  by  the  13  Var.  fi.  By  the  ^dwi* 
act  of  12  Car.2.  after  reciting  that  W.  Adams  had  out  of  a  sin-  ^ot. 
cere  intention  for  public  good  at  his  own  expence  erected  the  said  ^/  ^;  ^^  ^/y^/,  ' 
school-houses  for  the  master  and  usher,  and  four  alms-houses  ia 
Newport,  and  for  other  pious  and  charitable  purposes,  (among 
other  things,)  it  was  enacted  **  That  the  manor  and  grange  of 
*'  Knig/Uon  with  the  appurtenances,  and  all  otiier'lands  and  here* 
*'  ditaraents,  settled  and  conveyed  by  Adams  to  the  Governors 
'  and  their  successors  for  the  purposes  aforesaid,  be  and  at  alt 
^'  times  hereafter  shall  be  freed,  discharged,  and  acquitted  of 
"  and  from  the  payment  of  all  and  every  manner  of  taxes,  assess^ 
**  ments,  or  charges,  civil  or  military ^  vhatsoever,  hereafter  to  be 
''  laid  and  imposed  by  authority  of  parliament  or  otherwise ;  and 
**  the  said  manors,  messuages,  lands,  tenements,  and  premises, 
**  and  the^owners  and  occupiers  thereof,  or  any  of  them,  shall 
**  not  at  any  time  hereafter  be  rated,  taxed,  or  assessed,  to  pay 
''  any  sum  or  sOms  of  money,  or  be  otherwise  charged  in  any 
''  way  whatsoever  for  or  in  respect  of  the  said  manors,  lands,  and 
'^  hereditaments,  or  any  of  them,  for  or  towards  any  manner  of 
**  public  tax,  assessment,  or  charge  whatsoever ;  any  statute,  law, 
^*  or  ordinance,  to  the  contrary  thereof  in  any  wise  notwithstand* 
'^  ing.'*  The  appellants,  having  proved  this  act,  and  tliat  the  two 
houses  bad  been  previously  conveyed  by  Adams  to,  and  vested  in 
the  said  Governors  for  the  purposes  aforesaid,  and  that  the  prc« 
mises  had  not  been  rated  or  paid  to  the  relief  of  the  poor  of  the 
parish  in  the  memory  of  any  person  living,  insisted  that  they  were 
exempted  by  the  said  statute,  and  were  not  liable  to  the  pajmanl 
of  the  poor's  rate :  but  the  Court  [of  Sessions]  adju^S!^  that 
they  were  not  exempted,  and  confirmed  the  rate. 

Bower  and  Syer,  in  support  of  th«  order  of  Sessioae.  This 
being  a  private  act  of  parliaiaent  ought  to  receive  the  taoae 
construction  as  a  deed;  and  as  the  parish,  were  not  partiea  to  it, 
their  interest  ought  not  to  be  affected  by  impiicalioB.  Coar, 
sidering  it  in  that  light,  all  that  the  Legislature  can  be  supposed 
to  have  intended  was  that  the  foundation  should  be  esempttd  from 
all  the  general  public  taxes  of  the  kingdom,  and  not  fsom 
any  particular,  local  tax.  And  the  words  which  they  have 
made  use  of  shew  that  such  was  ibeir  iatention;  for  in  the 
first  part  of  the  clause,  by  which  tbo  hmk  are  exempted  ^  from 
y  the  payment  of  all  and  every  maaacp  of  taxes,  assessments,  oi 
**  charges^  civil  or  military,  whatsoever,**  tlie  additioa  of  the 

words 
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^ui  tarn  ' 

<tffainst 
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they  cannot  be  applied  to  yarn  is  dear  from  a  review  of 
the  several  statutes  on  this  subject.  By  the  12  Car»  2.  c.  32. 
5.  1.  and  13  6f  14  Car.  2.  c.  18.  s.  Q,  it  was  made  an  offience  to 
export  yarn  made  of  wool;  and  in  those  statutes  the  words  ''  so 
''  as  the  same  may  be  reduced  to  wool  again''  were  not  added.  Bat 
when  the  Legislature  prohibited  the  exportation  of  pretended 
manufactureSf  which  was  done  by  the  statute  1£  Geo,  2.  c^Sl. 
s.  9.  they  made  it  an  offence  to  export  **  coverlids,  wadding9| 
^^  and  other  manufactures  made  of  wool  slightly  put  together  so 
**  as  they  might  be  reduced  to  and  made  me  of  as  wool  again," 

Cur.  adv.  vult. 

On  this  matter  being  mentioned  again  in  the  last-  term,  the 
Court  said  they  had  no  doubt  but  that  the  trial  was  properly 
had  in  Westmoreland;  but  that  they  had  not  formed  any  opinion 
on  the  construction  of  the  act  of  parliament^  as  applicable  to  the 
second  objection,  which  was  a  question  of  great  importance. 
But  on  this  day 

Lord  Kenyon,  Ch.  J.  said  that  though  at  first  the  Court  bad 
entertained  a  considerable  doubt  on  this  question,  they  were  then 
of  opinion  that  the  construction  contended  for  by  the  prosecutor 
was  the  right  one. 

But  as  the  defendant  did  not  appear  to  have  wilfully  offended, 
and  as  the  object  of,  the  prosecution  was  rather  to  obtain  a  con- 
struction of  this  statute,  the  defendant  M'as  not  brought  up  to 
receive  the  sentence  of  imprisonment. 


Parkinson  against  Caines. 

THIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why 
the  judgment  signed  on  a  cognovit  given  by  the  defendanti 
and  the  subsequent  proceedings,  should  not  be  set  aside  for  ir- 
regularity with  costs,  and  why  the  defendant  should  not  be  dis- 
charged out  of  the  custody  of  the  marshal  at  the  plaintifi^s  suit, 
because  the  plaintiff  had  not  proceeded  to  judgment  in  due  time. 
The  plaintiff  having  signed  an  interlocutory  judgment  against  the 
^    defendant,  then  a  prisoner  in  the  King's  Bench,  in  Michaelmas 

ance  on  paying  term  last,  the  defendant,  in  order  to  save  the  expence  of  a  writ 
4\H.  (the  real 

debt)  and  the  costs;  bnt  no  attorney  was  present  on  the  part  of  the  defendant:  though  tfais 
ca.se  waK  not  strictly  within  tlie  nile  of  the  15  Car,  2.  which  only  mentions  prisoners  in  the  cus- 
tody of  the  thgrifs  tiffUas,  yet  the  Court  interfered  for  the  relief  of  a  prisoner.— Bnt  at  the 
ptaiutiti^s  request  they  permitted  him  to  alter  his  judgment  to  the  real  debt,  on  paying  tbe 
""-*-     [I  East,  241.    Acc.jgTaunt.  S60J 

of 


Interlocntoiy 
judgment 
being  sif^ned 
agaiust  a  pri- 
soner in  custo* 
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coffnovH  from 
liim  for  200/. 
Willi  a  defeas- 
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f»f  inquiry  and  proceeding  to  final  judgment  in  the  regular  way,        1790. 

proposed  to  the  plaintiff  to  make  a  confession  o(  the  judgment.         

The  plaintiff's  attorney,  in  consequence  of  a  letter  sent  to  him        agmmt 

by  the  defendant  for  that  purpose,  went  to  the  defendant  in  the       Caines, 

King's  Benchj  and  offered  him  a  cognovit  to  sign  for  ^fiOO/.  with 

a  defeasance  on  payment  of  49/.  Us.  (admitted  to  be  due)  and 

8/.  5s.  for  the  costs  :  the  defendant,  after  making  an  objection 

to  the  costs,  which  he  afterwards  waved,  objected  to  the  cognovit 

and  desired  to  have  time  to  shew  it  to  his  attorney ;  but  on  the 

plaintiff's  attorney  telling  him  that  it   was  unnecessary,  he 

signed  the  cognovit,  no  attorney  on  his  behalf  being  present. 

The  present  application  was  made  on  a  rule  of  this  Court 

15  Car.  2.  (a) 

Gibbs  shewed  cause,  insisting  that  the  rule  of  Court  only  ex- 
tended to  the  case  of  a  prisoner  while  in  the  custody  of  a  bailiff 
or  sheriff*s  officer ;  whereas  this  defendant  was  in  the  custody  of 
the  marshal  ,*  and  that  it  applied  only  to  a  warrant  of  attorney 
to  confess  a  judgment,  and  not  to  a  cognovit ;  for  in  the  case  of 
a  cognovit,  there  being  an  interlocutory  judgment,  the  defendant 
is  not  in  need  of  the  advice  of  an  attorney,  nor  so  likely  to  be 
imposed  upon,  as  he  is  before  a  judgment  has  been  signed 
against  him* 

Garrow,  in  support  of  the  rule,  said  that  there  was  no  differ- 
ence between  a  person  being  in  the  custody  of  a  sheriffs  officer, 
and  being  actually  tn  prison ;  or,  if  there  were,  that  there  was  a 
greater  probability  of  a  defendant  being  imposed  upon  in  the 
latter  situation  than  in  the  former;  and  the  object  of  the  rule 
of  Car.  Qt  was  to  guard  against  surprize  and  imposition.  ^  Nei- 
ther was  there  any  foundation  for  the  second  objection,  the  only 
exception  to  the  rule  being  the  case  of  imprisonment  tn  execu^ 
tion  (6).  Besides  which,  there  is  another  ground  for  making  this  ^ 
rule  absolute,  the  plaintiff  having  obtained  a  confession  of  a  debt 

(a)  By  that  nile  it  wai  ordered  **  that  no  baU^F  or  aker^s  officer  thaU  pie- 
'*  sumc  to  exact  or  take  from  any  persoD,  being  in  hiM  euit^dy  by  urrest^  amy  imt- 
'<  rani  to  aeknowUdge  a  judgment  but  in  the  pretence  of  an  attorney  tor  the 
«  defendant,  which  attorney  shall  then  sabscribe  his  name  thereunto ;  which  said 
'^  warrant  shall  be  produced  when  the  said  judgment  shall  be  acknowledged : 
^  And  if  any  bmliff  or  ekerijps  effieer  shall  hereaAer  offend  or  do  contrary  wise* 
'*  he  shall  be  severely'  punished  for  so  doing.  And  it  is  fhrflier  ordered  that  no 
''  attorney  shall  from  henceforth  acknowledge  or  eater,  or  cause  to  be  acknow« 
'*  ledged  or  entered/  any  judgment  by  colour  of  my  warrant  gotten/rom  any  de* 
''fendant  being  under  arreet  atkerwiee  than  a$  e/weemd  (c)." 

(fr)  a  ^r.  1S45.  and  f «U  v.  Atity,  Omf.  281. 

(c)  Vide  CJUrKea  v.  Fletcher,  put.  4  voL  4S$. 

of 
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1790.        of  200/.  though  with  a  defeasance,  on  paying  the  real  demuidof 

49/.  only. 

^^tStd  ^^  Court  (after  consulting  the  Master)  said,  that  this  case 

CAiKEk  was  not  strictly  within  the  rule  :  but  that,  in  such  instances  to 
which  the  rule  did  not  apply,  each  case  must  depend  on  its  own 
paricular  circumstances  (a) ;  for  that  they  were  to  guard  gainst 
the  acts  of  designing  persons  on  men  who  were  under  the  pres- 
sure of  distress  and  imprisonment.  They  thought  the  plaintiff's 
attorney  had  acted  improperly  in  taking  a  eognavU  for  £00/., 
notwithstanding  there  was  a  defeasance,  no  attorney  being  pre- 
sent on  the  behalf  of  the  defendant :  and  they  were  about  to 
make  the  rule  absolute  on  that  ground,  when 

Gibbs  suggested  that,  as  the  rule  was  drawn  up  on  the 
ground  of  irregularity,  the  defendant  was  not  strictly  entitled  to 
make  it  absolute  on  the  latter  ground ;  but  he  offered  to  have  the 
judgment  altered  to  49/.  1£^.  instead  of  £00/.,  the  plaintiff 
paying  the  costs  of  this  application,  by  allowing  it  out  of  the 
debt ;  which  the  Court  ordered. 

(«)  In  Fell  V.  RUey^  The  Court  said  '*  if  the  party»  even  in  execatimi,  had 
*^  been  prevtiled  upon  to  acknowledge  a  judgment  for  more  money  than  was 

*^  really  dae,  the  Court  would  give  relief  under  the  circumstances,'* 


Saturday,        Jarman  ugaiust  WooLLOTON  and  another,  Assig- 
^"*  ^''*  nees  of  Dovey,  a  Bankrupt. 

A  woman  may   ^T^ROVER  for  goods,  consisting  of  certain  stock  in  trade, 

h^oremut"         X    and  some  fiimitore,  brought  by  the  plaintiff,  who  was 

consent  of  her^  trustee  for  the  bankrupt's  wife  under  her  marriage  settlement; 

intended  hn»-  fcy  which  deed  made  previous  to  her  mareiage,  after  recitbr 
bandy  convey      ./  .    ^  .  •  .  .  ,        f         *  •  .    . 

all  her  stock  in  -    that  It  was  agreed  between  the  parties  that  the  wifes  stock  in 

fwnftimfte  '*  trade,  book  debts,  isc.  should  be  assigned  to  a  trustee  in  trust 
trustees,  to  ^'  for  her  separate  use  and  disposal,  and  to  the  intent  that  she 
camr  on^her*  "  t^ight  carry  on  her  trade  at  her  own  risk  and  charges,  and  for 
business sepa-  "  her  own  separate  and  exclusive  benefit;  she  assigned  to  the 
Sc^MlSSid  do  "  plaintiff  all  and  singular  her  stock  in  trade,  and  other  effects^ 
not  inter-  *^  at,  in,  or  about,  and  belonging  to^  the  apartments  then  in  her 

thenf,*and'*'*  "  occupation,  being  part  of  an  house  No.  78,  in  fVelbeck-street^ 
there  be  no  <<  and  also  the  book,  and  other,  debtsjhen  due  and  owing,  and 
effects  (though  ''  thereafter  to  grow  due  to  her  in  the  course  of  her  business,  (of 
flnctnating) 

are  not  liable  to  his  debts.  But  whether  the  trade  be  carried  on  solely  by  the  wife,  or  jointly 
with  the  husband,  is  a  question  of  fact  tor  tlie  jury ;  and  if  they  determine  the  latter,  the  stock  in 
trade  is  liable  to  the  debts  ot'  the  husband.  But  even  m  such  a  case  the/umiiMrf  is  not,  though 
removed  to  the  husband's  house.  It  is  no  objection  to  such  a  settlement  that  there  is  no  inven- 
tory of  the  goods  intended  to  b<  thus  settled.    [7T.R.2S3.  8lb.d2,  6  East,  257.] 

*^  a  milliner,) 
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'<  a  miliineri)  atid  all  other  her  monies  and  effects  in  her        1790. 
'*  said  trade ;  in  trust  for  her  separate  use/'  l(c.    There  was 
no  schedule  of  the  goods  annexed  to  the  trust  deed,   or  re-        ^gmMt 
ferred  to  therein,  but  the  furniture  in  question  and  some  other    ^^J^^JJ 
articles  were  contained  in  an  inventory  kept  by  the  trustee.  For^  y^^  *  ^^jj  / 
some  time  after*  the  marriage  the  wife  carried  on  her  trade  ^^  /)J^  % 
IVelbeck'Street  sepzrBte\y  from  her  husband,  who  was  a  linen-/ ^•^^' 
draper  in  Mary-te-bone^street ;  but  latterly  all  her  effects  were  Xr/.  -^^.rl^.-^< 
removed  to  his  house,  and  she  carried  on  her  trade  in  a  separate  ^  ^.  /^^      / 
apartment  there.    It  appeared  that  the  husband  paid  the  rent  or^\^  ^^^ 
the  house,  and  had  been  at  the  expence  of  fitting  up  the  shop,  ^  d^  ^  io'j^ 
but  there  was  contradictory  evidence  with  respect  to  the  manner  /  ,^..a^..  .>  ^ .  - 
of  the  wife's  carrying  on  her  business,  whether  for  her  own        ',-•'. 
separate  use  or  not.    The  jury  found  that  it  was  not  carried  on 
separately,  and  gave  a  verdict  for  the  defendants  as  to  the  stock  /u  Tutto^ 
in  trade,  but  found  a  verdict  for  the  plaintiff  for  the  furniture.-   /^  r/'5'/\ 
As  to  which  latter,  the  defendants  counsel  moved  to  set  aside 
the  verdict  and  grant  a  new  trial ;  on  the  ground  that  the  trust 
deed  did  not  protect  this  property;    and  if  it  did,   that  the 
assignees  were  entitled  to  keep  possession  of  it  by  virtue  of  the 
21  Jac,  l.V.  19. 

Er$kinef  Baldmn,  and  Shepherd,  who  were  to  have  shewa 
cause,  were  stopped  by  the  Court. 

Mingay^  Bower,  and  Manley,  contra.  It  does  not  appear  on 
the  face  of  the  deed,  under  which  the  plaintiff  claims,  that  the 
furniture  was  the  object  of  the  settlement,  or  intended  to  be 
protected  by  it.  The  professed  object  of  the  deed  was  to  enable 
the  wife  to  carry  on  her  trade  separately  from  her  husband,  and 
is  so  expressed  to  be  in  the  reciting  part.  The  only  question  is 
whether  the  furniture  can  be  included  under  the  words  ''  other 
*^  effects  f*  but  that  seems  much  too  general  a  description,  es- 
pecially in  a  case  of  this  sort :  but  even  if  the  furniture  could  be 
included  under  these  words,  still  it  was  necessary  in  order  to  give 
validity  to  such  intention  that  the  particulars  of  the  furniture 
should  have  been  described  in  the  deed,  or  referred  to  in  a  sche- 
dule annexed,  otherwise  it  would  be  opening  a  great  inlet  to 
fraud  ;  and  every  species  of  property,  though  acquired  after  the 
marriage,  and  at  the  husband's  expence,  might  equally  be  pro. 
tected  under  such  general  words.  In  Cadogan  v.  Kennett  (a) 
where  a  similar  question  arose,  Lord  Mansfield  laid  stress  on  the 
circumstance  that  the  goods  were  scheduled^  as  being  a  guard 

(a)  Cowf.  4Sf . 

against 
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1790. 


Jabman 


WOOLLOTON 

aad  Another, 
[fi  East,  257.] 


agaiDst  fraud.    So  in  Hatelinton  ▼.  Gill  (a),  where  the  trade  wa» 

carried  on  by  the  wife  at  a  different  place  from  die  huslNiiidy  and 

-wbeie 

(a)  Haiblinton  «od  tnother  v.  Gill  and  another.    7>.  H4  Geo.  5.  B.  ft. 
Trofer  for  eight  cows  aod  one  heifer.  At  the  trial  at  the  GmiidimU  Sittuip 
after  Etsier  term  1784,  before  B^Mer^  J.  Ihe  jury  foond  a  verdict  for  the  pbin- 
tiffii,  subject  to  the  opinion  of  this  Conrt  on  the  following  case : 

By  indenture  tripmiite  dated  the  11  th  of  October  1779,  between  Jokm  Rkoda 
of  the  one  part  \  Aime  Peachy  widow,  of  the  second  part ;  and  the  plaintiflsof  the 
third  part ;  (reciting  that  a  marriage  was  intended  between  Rkodet  and  ^aae 
Peach,  and  that  part  of  the  personal  estate  of  ^me  Peoek  consisted  of  ^  cows  and 
upwards,  and  that  it  was  agreed  between  them  that  32  cows  and  one  bull,  and 
anoh  other  things  as  were  therein  afterparticnlarly  mentioned,  should  be  assigned 
by  her  to  the  plaintiffs  upon  the  trusts  after  mentioned  concerning  the  same  ;>  the 
said  Anne  Peach  in  pursuance  of  the  agreement  and  with  the  consent  of  Rko4e$^ 
and  in  consideration  of  5s.  assigned  to  the  plaintiffs,  their  executors,  ifc.  aU  such 
personal  estate  of  her  the  said  Anne  Peach  consisting  of  32  cows,  a«d  the  imerease 
mnd  produce  <o  arise  tAfr<from,  and  two  of  her  best  horses,  and  one  bttU,  (and  other 
goods  therein  mentioned,)  upon  the  several  trusts,  and  subject  to  the  agreement 
after  mentioned,  (that  is  to  say,)  upon  trust  that  the  pUinti&sboQld  permit  if  nae 
Peachy  or  such  person  as  she  should  by  her  last  will  and  writing  appoint,  and  in 
default  of  such  appointment,  the  administrators  of  the  said  Anne  Peackj  to  keep 
and  eqjoy  and  at  her  or  their  will  to  eell  and  dispose  iff  the  amdeomarndprtauoes^ 
and  iifallthe  inereaee  and  produce  to  ariee  and  he  producedfrom  the  saaie,  for  her  ami 
thek  own  proper  uee ;  and  that  Rhodes  should  not  intermeddle  therewith  ^  neithei' 
should  the  same  or  any  part  thereof  be  liable  to  his  controni,  debtii,  4'c.  but  be 
wholly  in  the  power  and  disposal  ofJnne  Peach,  The  indenture  also  contained  a 
covenant  by  Rhodes,  that  the  said  cows,  t^c.  and  the  increase,  benefit,  and  pro- 
duce arising  from  the  same,  should  at  all  times  thereafter  remain  and  be  to  and 
for  the  several  uses,  trusts,  and  purposes  before  expressed ;  and  that  he  would  per- 
mit Anne  Peach  to  carry  on  the  trade  and  business  of  a  cow-keeper,  and  milk-sel- 
ler, according  to  her  own  will  and  pleasure  and  at  such  place  or  places  as  she 
should  from  time  to  time  think  proper,  for  her  own  sole  use  and  benefit.    The 
marriage  was  solemnized  after  the  execution  of  the  settlement    The  defen- 
dants, as  sheriff  of  Middlesex,  \n  July  178S,  levied  an  execution  at  the  suit  of 
Henry  M^Cliesh,  agamst  the  goods  of  John  Rhodes,  the  husband,  and  iciaed, 
and  (after  having  notice  given  to  them  of  the  settlement)  sold  eight  cows  uni 
one  heifer,  four  of  which  were  part  of  the  cattle  belonging  to  Jnne  Peack  befors 
her  marriage,  and  mentioned  in  the  deed  of  settlement,  and  the  rest  of  them 
booglit  with  the  money  produced  by  the  sale  of  milk  of  the  cows  mentioned  in 
settlement.    Anne  Rhodes  is  still  living. 
Tins  case  was  argued  by  Ifood  for  the  plaintiffs,  and  Baldwin  for  the  defendants 
Lord  Mansfield,  Ch.  J. — By  the  common  law  tlie  wife  can  have  no  property 
duiing  the  coverture,  but  all  her  estate  is  vested  in  the  husband.    But  Courts  of 
equity  have  for  ages  past  thought  the  rules  of  the  common  law  too  hard,  and 
have  thought  it  right  to  protect  the  property  of  the  wife  from  the  extravagance 
of  the  husband,  in  cases  clear  of  fraud.    This  is  done  by  the  intervention  of 
trustees ;  and  thus  far  the  wife  is  to  all  iutents  and  purposes  a  single  woman. 
And  wherever  the  trust  can  be  supported  in  equity,  thb  Court  will  consider 
the  trustee  entitled  at  law.    Fraud  infects  every  transaction,  but  more  especi- 
ally between  such  near  relations  as  man  and  wife.    Therefore  it  is  that  a  coi^ 
veyance  after  marriage  is  totally  void  as  against  creditors,  for  then  there  is  no 
consideration.    But  in  the  present  case  there  is  no  fraud  :  the  consideration  of 
the  settlement  is  valuable,  because  it  was  made  before  marriage,  and  the  more 
so  because  it  was  a  settlement  of  the  wife's  own  property  before  marriage.  If 
the  settlement  had  been  made  i{fter  marriage,  or  the  husband  had  carried  oo 

the 
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where  there  could  be  no  intermixture  in  their  respective  pro-        1790. 
perty.  Lord  Mansfield  said  that  if  any  charge  had  beeto  brought 
on  thje  husband  in  consequence  of  the  wife's  trade,  the  case        tigmat 
would  have  deserved  a  different  consideration.     2dly,  This  case    ^T^'^J^^ 
falls  within  the  mischief  intended  to  be  remedied  by  the  21  Jac.  1. 
€.  19.  by  which  if  a  bankrupt  is  left  in  possession  of  the  goods 
of  another,  and  has  the  disposition  of  them  by  the  owner's  con- 
sent, the  assignees  are  entitled  to  retain  them.    Now  here  it  ap- 
peared that  the  goods  in  question,  which  at  first  were  kept  in 
another  house  than,  the  husband's,  were  afterwards  removed  to 
bis  own  house,  and  formed  to  all  appearance  part  of  the  mass  of 
bis   own  property,    being  then   in   his  possession:    and  this 
also  differs  it  from  the  case  of  Haselinton  v.  Gtll^  where  tbegoods 
remained  in  the  separate  possession  of  the  wife,  which  was  con- 
aistenC  with  the  deed. 

Lford  Kbnyon,  Ch.  J. — How  far  it  would  have  been  wise 
to  have  determined  originally  that  the  actual  possession  should  be 
considered  as  decisive  evidence  of  all  property  is  a  question  now 
too  late  to  be  discussed.  Because  as  far  back  as  the  year  books  (a) 
a  gradual  was  limited  lo  A*  for  life,  and  afterwards  to  B. 
In  modern  times  the  courts,  proceeding  upon  the  same  prin- 
ciple, have  said  that  personal  property  may  be  carved  out  in  the 
same  manner,  and  possession  given  to  one  for  life  and  then  over. 
Now  in  this  case,  before  the  bankrupt's  marriage  a  formal  set- 
tlement was  made  of  all  the  wife's  property  with  the  consent  of 
both  parties.    It  is  true  indeed  that  there  was  no  enumeration  of 

tbe  trade  in  his  own  name  and  contracted  debts  in  it,  that  would  have  varied 
the  case.  Bnt  here  there  is  nothing  hot  the  general  question,  whether  by  an^ 
means  a  man  may  before  marriage  pat  his  intended  vife  in  a  situation  to  cany 
on  a  separate  trade ;  there  is  no  authority  that  he  may  not.  In  this  case  tbe 
cows  would  have  been  of  no  nse  to  the  wife,  unless  she  had  the  produce  of 
them.  Therefore  I  am  of  opinion  that  this  is  a  trust  which  might  be  supported 
in  equity,  and  that  the  legal  property  in  the  tnistees  is  good. 

Will  El,  J.  declared  himself  of  the  same  opinion. 

AsRHURST,  J. — ^The  possession  alone  of  the  wife  does  not  make  this  transac- 
tion fraodulent.  For  it  was  consistent  with  the  deed  of  settlement;  and  that 
gave  tbe  trustees  u  mucbinterest  in  the  produce  as  in  the  orighial  property :  the 
wife  was  tlie  agent  of  the  trustees  in  the  new  purchase. 

BvLLKR,  J.— It  has  been  frequently  determined  that  possession  alone  is  not 
evidence  of  fraud;  the  transaction  must  be  shewn  to  be  fraudulent  from  other 
oircamstaaeet.  If  the  possession  be  inconsistent  with  tbe  conveyance,  that  is 
evidence  of  fraud.  But  here  the  possession  is  consistent  with  the  deed ;  by 
which  the  wife  was  to  use  the  cows  and  to  make  a  profit  of  them.  There  is  no 
other  circumstai)ce  to  shew  a  fhiud  as  to  the  first  cows :  and  as  to  the  produce, 
it  is  tlie  same  as  if  the  wife  had  paid  the  money  over  to  the  trustees,  and  they 
liiul  bought  the  other  cows ;  for  she  acted  as  tbeur  agent 

Per  Curiam^  Postea  for  the  plaintifi. 

T|ie  terdict  was  entered  up  for  the  value  of  nll^the^cews  taken, 
(a)  37ir«n.6.M. 

the 
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1790.        the  articles  of  which  her  property  consisted;  and  thoagh  tbat 

circumstance  was  mentioned  with  many  others  by  Lord  Mam- 

n^Su?  fi^^  ^^  Cadogan  v.  Kennei,  it  does  not  follow  that  he  would 
"^ooLLOTON  have  been  of  a  diflferent  opinion  if  that  circumstance  had  not 
*"  "  *  •  existed  in  that  case.  And  (  do  not  see  what  difference  it  couU 
make ;  for  a  schedule  conveys  no  information  to  the  rest  of  the 
world :  if  it  were  annexed  to  the  settlement,  itsexbtence  woaM 
only  be  known  to  the  parties  interested  in  it ;  and  therefore  socb 
a  transaction  as  this  would  be  equally  open  to  fraud  if  there  hid 
been  a  schedule  of  this  furniture  as  it  is  now.  But  the  jorj 
have  by  their  verdict  negatived  fraud ;  and  to  be  sure  there  was 
no  ground  even  to  impute  it  to  the  transaction.  And  st  the 
trial  the  furniture  claimed  as  the  wife's  property  was  feirl; 
identified.  Neither  do  I  think  that  this  case  is  affected  by  the 
21  Jac.  1.;  the  words  of  that  statute  furnish  an  answer  to  the 
defendant's  argument ;  for  they  are  "  that  if  any  person  shall 
''  become  bankrupt,  and  at  such  time  shall  by  the  consent  of 
**  the  true  owner  have  in  his  possession,  order,  and  disposition,  anj 
'*  goods  whereof  he  shall  be  the  reputed  owner,  and  take  npon 
*'  him  the  sale,  alteration,  or  disposition,  as  owner,  ^c.  the  com- 
''  missioners  may  sell,"  S^c, 

AsHHUBST,  J.  declared  himself  of  the  same  opinion  on  both 
points. 

BuLLER,  J.— As  it  strikes  me  at  present,  I  think  the  verdict 
bears  rather  hard  upon  the  wife  respecting  the  stock  in  trade. 
For  the  weight  of  evidence  is  I  think  against  the  defendants 
upon  that  point,  and  there  is  no  pretence  to  say  that  there  was 
fraud  in  any  part  of  the  case.  This  motion  has  been  made  od 
two  grounds  :  first,  that  there  was  no  inventory,  or  any  specific 
account,  of  the  furniture  annexed  to  the  deed,  so  as  to  identify 
the  wife's  property ;  and  2dly,  that  the  defendants  are  entitled 
to  these  goods  under  the  £1  Jac.  I.e.  I9.  With  respect  to  the 
latter  point,  it  is  sufficient  to  say  that  the  husband  had  not  tiie 
'  order  and  disposition  of  this  property  with  the  consent  oftke  refff 
owner.  The  trustee  was  the  legal  owner  ;^ind  he  gave  no  coq- 
aent  for  such  purpose :  and  the  wife's  possession  in  the  manner 
proved  at  the  trial  is  no  evidence  of  fraud  i  for  she  was  the  ageot 
for  the  trustee.  The  objection  arising  from  the  want  of  a  scbe- 
,  dnle  annexed  has  no  weight :  if  a  schedule  vi'ere  necessary,  here 
was  an  inventory  which  will  sufficiently  answer  the  purpose* 
But  I  think  it  is  unnecessary,  considering  the  nature  of  the  pio* 

perty ;  it  was  not  always  to  remain  in  the  same  state;  the  ^n 

object 
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object  of  the  settlement  was  that  the  wife  should  sell  the  goods        1790. 
and  purchase  other»|  in  order  to  make  a  profit  of  them.    In  the 
ease  of  Haielinton  v.  Gill  some  of  the  goods  taken  in  execution        agmst 
were  not  those  mentioned  in  the  settlement,  but  stock  bought   ^V^J^ 
by  the  wife  with  the  profits  of  the  sale  of  the  milk.    That  case 
is  an  authority  for  the  present  throughout. 
Grose,  J.  agreed  in  both  points. 

Rule  discharged. 


Castle  and  another  against  Burditt  and  others.      m!^sa! 

TRESPASS  for  seizing  and  taking  a  quantity  of  tobacco,  Where  compo- 
with  a  cart  and  horses,  on  the  28th  February  1788,  and  uIoS/m^ 
disposing  of  them  to  the  use  of  the  defendants.  Plea,  not  guilty,  from  an  act 
The  defendants  were  excise  officers;  the  seizure  was  made  under  on'^Lich^tl^^ 
the  23  Oeo.  3.  c.  70.  on  the  fiSth  of  February  1788;  the  no-  act  u  done  is 
tice  of  the  action  was  served  on  the  defendants  on  the  28th  of  iq  the  reckon- 
jtpril;  and  the  writ  was  sued  out  on  the  28th  of  Mat/.  At  the  ^K-  'f^'^ 
trial  at  the  last  Maidstone  assizes  before  Gould,  J.  it  was  objected  law  nqoires 

that  the  writ  was  sued  out  a  day  too  soon,  as  the  SOlh  section  of  ^**  ■  month's 

,,  notice  of  an 

this  statute  enacts  that  no  writ  shall  be  sued  out  against  any  per-  action  be 

Bon  acting  in  the  execution  of  the  statute  until  one  calender  month  ^^ntb^  ' 
next  after  notice  in  writing  shall  have  been  delivered  to  him,  S^c;  with  the  day 
and  it  was  also  objected  that  the  action  was  not  commenced  in  ^^^  ^ 
due  time,  three  lunar  months  having  elapsed  after  the  seizure  served, 
(calendar  months  not  being  mentioned  in  the  act);  to  which  it   fsEastl^or!] 
was  answered  Ihat  some  proceedings  had  been  instituted  in  the 
Sxcfaequer,  which  had  occasioned  the  delay,  and  that  the  three 
months  ought  to  be  computed  from  the  time  when  those  pro- 
ceedings were  finished.     The  learned  Judge,  being  of  opinion 
that  there  was  weight  in  the  first  objection,  non-suited  the  plain- 
tiffs. 

Rous  obtained  a  rule  to  shew  cause  why  the  non-suit  should 
not  be  set  aside,  and  a  new  trial  granted,  on  the  ground  that 
the  day  when  the  notice  was  served  must  be  taken  to  be  inclusive; 
and  he  cited  Clayton's  case,  5  Rep.  1 ;  Osbom  v.  Rider,  Cro. 
Jac.  133  ;  and  R.  v.  Adderley,  DougL  446. 

Steele  now  shewed  cause.  It  was  intended  by  this  act  of 
parliament  that  the  excise  officer  should  have  a  complete  month 
in  which  to  tender  amends  to  the  plaintiff;  which  he  cannot 

have 
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have  if  the  day  on  which  the  notice  is  served  on  bim  be  im 
eluded ;  for  the  notice  may  be  served  so  late  in  the  evening  that 
the  officer  can  have  no  benefit  from  it  on  that  day  ;  and  as  that 
is  no  fraction  of  a  day,  such  late  service  would  eiclnde  one  of  the 
days.  If  only  one  day's  notice  had  been  required,  and  the  daj 
on  which  it  is  served  were  to  be  cenndered  inclusivelj,  ac- 
cording to  the  case  put  above  the  officer  would  have  no  notice. 
Now  whether  the  time  of  notice  be  one  day  or  £B  days,  the  same 
rule  must  govern  both ;  and  the  words  of  this  statute  are  "  ootil 
one  calendar  month  next  after  notice  ;**  excluding  the  day  od 
which  the  notice  is  given.     But 

The  Court  said  that  this  case  came  expressly  within  the  nib 
laid  down  in  i2.  v.  Adderley,  and  the  cases  there  mentioned,  that 
where  the  computation  is  to  be  made  from  an  act  done,  the  daV| 
when  such  act  was  done  was  to  be  included.  And  they  were  of 
opinion  that  the  non-suit  ought  to  be  set  aside,  in  order  that 
the  plaintiffs  should  have  an  opportunity  of  going  into  their  case; 
though  they  avoided  hinting  any  oninion  on  the  second  point. 

Rule  absolate. 


A  declaration 
ronst  be 
entitled  of  the 
term  when  the 
writ »  return- 
able, thongh  in 
certain  cases 
according  to 
the  practice  of 
the  Court  it 
need  not 
actually  be 
filed  tUl  the 
next  term. 
So  that  in 
these  latter 
cases  the 
plaintiff  can- 
not recover 
any  demand 
arising  after 
the  term  when 
the  writ  IS 
returnable, 
though  before 
the  declaration 
U  actually 
filed. 
[1  East,  133] 


Smith  against  Muller. 

THIS  was  a  rule,  calling  on  the  defendant  to  shew  cause 
why  the  postea  should  not  be  delivered  to  the  plaindf, 
and  why  the  Master  should  not  tax  the  plaintiff  her  costs  of  tbe 
suit,  and  of  this  application!  and  why  the  plaintiff  should  not 
have  leave  to  sue  out  execution  fur  the  same,  and  also  for 
1/.  lis.  6ff. ;  a  verdict  having  been  taken  for  the  plaintiff  for 
70/.  subject  to  an  award  to  be  made  between  the  parties;  This 
action  was  brought  for  use  and  occupation,  and  for  money  paid, 
Sfc. ;  the  defendant  pleaded  the  general  issue,  and  paid  mooej 
into  Court.  At  the  trial  there  was  a  reference  of  all  matters  in 
dispute  between  the  parties  in  the  cause f  and  the  co^  of  the  caau 
were  to  abide  the  event  and  determination  of  the  award.  The  a^ 
bitrator  awarded  and  found  these  special  facts ;  that  the  plain- 
tiff sued  out  her  writ  on  the  14th  November  1788,  returnable 
the  ^Olh  November,  when  special  bail  was  put  in;  that  the 
declaration  was  filed  in  Hilary  term  17899  entitled  as  of  that 
term,  stating  the  defendant  to  be  indebted  to  the  plaintiff  for 
use  and  occupation  before  the  1st  January  1789|  and  upon  other 

counts ; 
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counts;  that  IL  lis.  6d.  became  due  at  Christmas  1788  for  a        1790. 

•  quarter's  rent ;  that  the  defendant  paid  into  Court  all  the  rent         

due  at  Michaelmas  1788,  and  the  plaintifTs  other  demands ;        ^^t 
that  at  Christmas  1788  he  tendered  the  rent  which  became  due    •  MuiiLer. 
at  that  time,  which  was  refused  ;  and  that  the  sum  of  1/.  1  Is.  6d, 
MfZB  the  whole  sum  remaining  due  from  the  defendant  to  the 
plaintiff,  after  the  payment  of  the  money  into  Court. 

Mingay  shewed  cause ;  insisting  that  the  declaration  could  not 
include  the  rent  which  became  due  subsequent  to  Michaelmas 
term.  For  though  the  declaration  was  filed  in  Hilary  term, 
it  should  have  been  filed  as  of  Michaelmas  term,  when  the  writ 
was  returnable.  And  if  application  had  been  made  to  the 
Court,  they  would  have  ordered  the  record  to  be  amended  ac- 
cordingly. The  case  of  Foster  v.  Bonner  (a),  where  it  was  held 
that  the  plaintiff  might  recover  for  an  injury  done  between  the 
return  of  the  writ  and  the  filing  of  the  bill,  is  only  applicable 
to  a  case  where  the  writ  and  declaration  are  both  of  the  same 
term  ;  and  consequently  cannot  extend  to  the  present  case,  and 
include  a  demand  which'  accrued  subsequent  to  the  time  when 
the  plaintiff  ought  to  have  filed  her  declaration. 

Bearcroft  and  Shepherd^  in  support  of  (he  rule,  contended  that 
the  plaintiff  was  entitled  to  have  judgment  and  execution  for  the 
aura  of  1/.  1  Is.  6ef.,  and  of  the  costs  of  the  cause;  inasmuch  as 
that  sum  became  due  before  the  declaration  was  filed,  though 
after  the  writ  was  sued  out:  and  therefore,  if  the  cause  had  been 
tried,  it  might  have  been  recovered  by  the  verdict.  This  comes 
precisely  within  the  case  of  Foster  v.  Bonner.  Then  it  is  ob- 
jected that  the  declaration  should  have  been  filed  as  of  Michaelmas 
term :  but  it  is  not  necessary  to  deliver  a  declaration  in  the  same 
term  in  which  the  writ  is  returnable.  And  indeed  it  would 
be  highly  inconvenient  if  it  were  necessary ;  because  in  such  a 
case  as  the  present,  where  the  declaration  was  actually  filed  in 
Hilary  term,  if  the  defendant  had  wished  to  plead  in  abatement, 
and  the  declaration  had  been  filed  as  of  the  Michaelmas  term  pre- 
ceding, he  would  either  have  been  ousted  of  his  plea  in  abate- 
ment, or  he  must  have  pleaded  such  a  plea  after  an  imparlance, 
which  is  contrary  to  all  practice ;  for  the  only  instance  in  which 
a  party  can  plead  in  abatement  in  the  next  term  is  whjsre  the 
declaration  is  delivered  in  the  vacation,  and  that  is  done  under 
the  rule  of  the  Court  in  Mich.  T.  5  Ann.  The  case  of  Stork 
V.  Herbert  (b)  also  shews  that  a  declaration  may  be  filed  of  a  dif- 

(a)  Coicp.  454.  (h)  X  fViU,  24?. 

Vol.  III.  S  8  ferent 
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1790.        ferent  term  from  that  in  which  the  \\rit  is  returnable.     For  if  ^ 
"        writ  be  sued  out  against  two  defendantSy  which  is  serTed  onlj  on 

^^^!^^       one  before  the  return^  and  the  other  is  served  with  an  alias  in  tiie 
Mlllbr.      next  term,  inasmuch  as  the  plaintiff  cannot  declare  against  both 
till  they  are  both  served,  either  there  must  be  two  declaraiioos,  or 
the  declaration  against  one  must  be  filed  of  a  different  term  from 
that  in  which  the  writ  is  returnable.     Besides  the  defendant  is 
benefited  by  this  proceeding ;  for  the  plaintiff  might  have  de- 
livered a  declaration  by  the  bye  for  the  rent  due  at  Christmas 
1788.     But  even  if  the  declaration  muit  necessarily  be  filed  as 
of  the  term  when  the  writ  is  returnable,  sttll  the  plaintiff  is  en* 
titled  to  have  this  rule  made  absolute ;  for  as  the  reference  is  of 
all  matters  in  difference  between  the  parties,  and  is  not  confined 
to  the  subject  matter  of  the  action,  the  arbitrator  acted  right  in 
including  the  whole  demand  in  his  award,     in  Malcolm  v.  fW- 
larton  (a)  such  a  reference  as  the  present  was  held  to  extend  to 
cross  demands  between  the  parties,  thpugh  not  pleaded  by  waj 
of  set-off.     Then  if  the  plaintiff  be  entitled  to  the  1/.  1 U.  6d. 
under  the  award,  she  is  also  entitled  to  the  costs  of  the  suit, 
as  by  the  very  terms  of  the  reference  they  were  to  abide  the 
event  0/  the  award. 

The  Court  (after  consulting  with  the  Master)  were  clearly  of 
opinion  that  the  declaration  should  have  been  entitled  of  Mich' 
aelmas  term;  and  that  on  application  for  that  purpose  they 
would  have  ordeied  it  to  be  amended  accordingly.  The  con- 
sequence of  which  was  that  the  defendant  was  not  liable  to  the 
costs. 

BuLLER,  J.  observed  that  notwithstanding  the  difference  be- 
tween a  reference  '^  of  all  matters  in  dispute  between  the  parties 
*^  in  the  cause,"  and  ^*  of  all  matters  in  dispute  in  the  cause  be- 
''  tween  the  parties,''  was  now  clearly  and  fully  understood  by  the 
practisers  of  the  Court,  yet  that  the  distinction  was  too  refined 
for  the  general  understanding  of  mankind;  and  therefore  be 
thought  it  would  be  better  to  amend  the  terms  of  the  reference 
thus;  to  make  the  former  a  reference  *^  of  all  matters  in  dif- 
**  ference  between  the  parties,"  omitting  the  other  words  **  in  the 
**  cause;,"  and  the  latter  a  reference  of  "  all  matters  in  difference 
''  in  the  cause,"  omitting  ^'between  the  parties."  With  respect  to 
this  particular  case,  it  is  the  clear  and  undoubted  practice  of  the 
Court  that  the  declaration  should  have  been  delivered  as  o/tbe  term 

(a)  JnJte^  2  wl.  6A5. 

when 
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Yfhen  the  writ  waa  returnable.  Accordiog  to  the  ancient  prac- 
tice the  declaration  was  actually  delivered  in  the  same  term  ;  it 
was  only  in  ease  of  the  plaintiff  that  the  time  of  actual  delivery 
was  enlarged ;  but  still  it  must  be  considered  as  delivered  nunc  pro 
tunc.  As  to  the  practice  of  declaring  by  the  bye ;  that  goes  on 
a  different  ground  :  a  declaration  by  the  bye  is  not  on  the  ori- 
ginal writ ;  but  die  party  being  in  court  in  one  action  a  plaintiff 
may  declare  against  him  in  another  within  two  terms.  Neither 
does  any  difficulty  arise  from  the  practice  of  pleading  in  abate- 
ment ;  for  under  such  circumstances  as  the  present  the  defend- 
ant might  have  entered  a  special  imparlance,  if  necessary,  or  he 
might  have  filed  the  plea  in  abatement  as  of  the  Michaelmas 
term.  Then  as  to  the  last  case  put  at  the  bar,  of  the  action 
against  two  defendants ;  such  a  case  cannot  exist  on  one  writ. 
For  if  both  defendants  are  served  before  the  return  of  the  writ, 
and  one  of  them  do  not  appear  in  the  same  term,  he  must  plead 
as  of  the  term  when  he  ought  to  have  appeared ;  and  if  he  be  not 
served  before  the  return  of  the  writ,  the  plaintiff  must  sue  out 
another  writ. 

Rule  discharged. 


1790. 
Smith 

MULLEK. 


MiLNER  and  Others  against  Milves  and  Others. 

THIS  was  an  action  of  trespass,  for  seizing,  taking,  and 
distraining  a  boat,  with  the  tackle  belonging  to  the 
plaintiffs,  and  converting  the  same  to  the  use  of  the  defendants ; 
to  which  there  was  a  plea  in  bar  that  Mary  Murgairoyd,  one  of 
the  plaintiffs,  at  the  time  of  exhibiting  the  plaintiff's  bill  was 
covert  with  one  R.  Medd,  then  and  yet  her  husband,  and  now 
living.    To  this  plea  there  was  a  general  demurrer. 

fVood,  in  support  of  the  plea,  contended  that  though  the  de- 
fendants might  have  pleaded  the  coverture  in  abatement^  it 
might  also  be  pleaded  in  bar.  All  the  personal  property  which 
the  wife  bad  before  marriage  was  vested  in  the  husband  at  the 
commencement  of  this  action  ;  to  recover  any  part  of  which  he 
alone  might  have  sued,  though  he  might  also  have  joined  his  wife 
with  him.  The  marriage  operates  as  a  gift  of  all  the  wife's  own 
chattels;  Dame  Audley'scMe,  Moore  25;  though  those,  which  she 
has  in  autre  droit,  as  administratrix,  do  not  belong  to  the  husband. 
Bro.  Abr. "  Property'*  pi.  22. ;  Thomson  and  Kitchin,  1 1  Mod. 
177.    If  this  had  been  a  chose  in  action,  it  would  have  been  so 

S  s  2  far 


Friday^ 
May  7th. 

An  action  of 
trespass  for  an 
injnry  done  to 
the  property  of 
the  wife,  dum 
soUt,  roust  be 
broTight  by  the 
husband  and 
vrife.    But  if 
such  an  action 
be  brought  by 
the  wife  alone, 
the  defendant 
must  plead  the 
coverture  in 
ttbaiemenit  and 
not  in  bar. 


^//y* 
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1790.        far  different  that  the  wife  must  have  been  joined  %viili  the  fao5- 

band ;  because  it  would  not  be  vested  in  the  husband  till  acta- 

afiminit        ^''j  recovered ;  and  if  the  hasband  died  before   it  wms  reduced 
MiLNKf.       into  his  possession,  it  would  survive  to  the  wife,  and  would  not 
go  to  his  representatives.    But  this  is  not  a  chose  in  action  ;  and 
the  husband  may  give  a  release  to  the  action  ;    and  that,   which 
the  husband  atone  may  release,  may  be  recovered  by  him  alone. 
3  Bulst.  164.     In  Potces  v.  Marshall  {a\  where  the  husband 
and  wife  brouglit  trover,  and  the  trover  was  before,  and  tbe  con- 
version after,  marriage;  a  motion  was  made  to  arrest  the  judg- 
ment, because  tbe  action  should  have  been  brought  by  the  hus- 
band alone ;  and  Hydct  Ch.  J.  and  Keeling^  J.  were  of  that  opi- 
nion.    It  is  true  that  the  Court  were  divided  upon  this  point ;  and 
in  a  subsequent  case  of  Blackborn  v.  Greaves  (A),  where  tbe  same 
question  arose,  the  Court  held  that  the  husband  might  sue  with 
or  without  his  wife  at  liis  election.  But  both  those  cases  shew  that 
the  husband  must  be  joined.   In  all  the  cases,  where  it  has  been 
doubted  whether  the  wife  should  have  been  made  a  party  or  not, 
the  question  has  arisen  either  in  arrejt  of  judgment,  or  on  a  writ 
of  error :  but  it  never  was  contended  in  any  of  them  that  it  was 
a  matter  which  must  be  pleaded  in  abatement ;  for  that  argu- 
ment,   if  it  could  have  prevailed,    would  have  given  a  short 
answer  to  all  those  cases.     Whenever  the  objection  occurs  that 
another  defendant  ovighl  to  have  been  sued,  it  must  be  pleaded  ia 
abatement ;  but  it  is  not  necessary  to  plead  in  abatement,  that 
another  p/ziin^///^  ought  to  have  joined  in  suing,  because  that  ob- 
jection goes  to  the  right  of  action  in  the  person  then  suing.  Tbe 
difference  between  pleas  in  abatement  and  pleas  in  bar  is  well 
taken  in  2  Ld.  Raym.  1207.  m  here  it  is  said  that  a  matter  plead- 
ed in  bar  destroys  all  right  of  action  in  the  plaintiff;  whereas,  ia 
a  plea  in  abatement,  the  defendant  ought  always  to  give  tbe 
plaintiff  a  better  writ.     Now  though  in  this  case  the  husband 
might  have  joined  his  wife  if  he  had  pleased,  yet  it  appears  from 
the  cases  cited  that  he  was  not  compelled  so  to  do,  therefore 
the  defendant  could  not  give  a  better  writ.     If  this  action  had 
been  commenced  before  the  marriage,  it  would  have  been  pro- 
perly brought  by  the  feme  alone :  but  it  seems  absurd  to  say 
that  she  alone  may  bring  it  after  the  coverture,  when  the  hus- 
band who  is  no  party  to  the  record  may  release  it.     There  is 
also  another  reason  why  this  action  cannot  be  stipported,  be^ 

(a)  1  Sid.  172.  (b)  2  Lev.  107. 

cause 
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cause  the  wife  sues  by  attorney :  but  a  feme  covert  cannot  ap-        1790. 

point  an  altoroey ;  2  Sound.  213. ;  such  an  authority  is  abso-        

lutely  void,  and  it  would  be  error  on  the  record;  so  that  if  the  ^^^Si? 
defendant  were  to  succeed  in  the  action,  in  which  case  he  would  Milne*. 
be  entitled  to  a  judgment  for  the  costs,  that  judgment  might  be 
reversed  on  error.  It  is  also  error  if  an  infant  appear  by  at- 
torney. Greek  v.  Mew,  Ca$.  Temp.  Holt.  360.  In  Kittg  v. 
Jones  {a\  where  a  writ  of  error  was  brought  on  the  ground  of 
the  coverture  of  the  defendant  after  the  action  was  brought,  the 
Court  affirmed  the  judgment ;  but  they  said  that  it  would  have 
been  otherwise,  had  the  defendant  been  a  feme  covert  at  the  time 
of  suing  out  the  writ.  If  then  this  would  be  error  on  the  re- 
cord, it  may  be  pleaded  in  bar ;  and  this  being  a  joint  action, 
the  objection  applies  to  all  the  parlies. 

Chambre,  in  support  of  the  demurrer,  insisted  that  the 
cases  cited  had  no  application  to  the  present,  as  they  only  tended 
to  shew  that  which  cannot  be  disputed,  namely,  that  all  the 
chattels  which  a  wife  has  in  possession  at  the  time  of  the  marriage 
vest  in  the  husband.  It  may  also  be  admitted  that  in  strict  pro- 
priety the  husband  ought  to  have  been  joined  in  this  action; 
but  the  only  method  by  which  the  defendant  could  have  taken 
advantage  of  the  defect  was  by  a  plea  in  abatement ;  because  the 
objection  arising  from  his  not  having  been  joined  goes  not  to  the 
cause  of  action,  but  merely  to  the  disability  of  the  partly  suing ; 
and  no  instance  has  been  shewn  of  such  an  objection  having  ever 
been  pleaded  in  bar.  This  is  not  like  the  case  in  1  Sid.  172; 
which  was  an  action  of  trover,  where  the  conversion,  which 
was  the  gist  of  the  action,  was  after  the  coverture  :  but  this  is 
trespass,  which  is  alleged  to  have  been  committed  at  a  time 
previous  to  the  marriage,  when  the  property  was  undoubtedly 
vested  in  the  wife  alone.  Trover  too  is  an  action  founded  in 
property,  which  is  not  devested  though  the  possession  be  lost. 
But  if  the  conversion  were  stated  to  be  before  marriage,  the  hus- 
band could  not  sue  without  his  wife.  According  to  the  de- 
fendant's argument  the  husband  might  have  brought  this  action 
without  joining  his  wife,  which  certainly  is  not  so,  because  he 
could  not  have  alleged  it  to  be  a  taking  and  converting  of  his 
property  at  a  time  when  it  was  confessedly  vested  in  the  wife 
alone.  The  subject  matter  then  of  this  action,  being  da- 
mages for  the  injury  done  to  the  wife's  property  when  sole,  was  ■"  - 
merely  a  chose  in  action,  to  recover  which  all  the  authorities 

(a)  2  Lord  Raym.  1^35. 

S  8  3  prove 
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1790.  prove  that  the  husband  mast  join  his  wife ;  and  if  the  wife  rae 
alone,  advantage  can  only  be  taken  by  p]ea  in  abatement.  la 
Lutvs,  ]641y  where  several  precedents  are  referred  to  as  to 
the  manner  in  which  coverture  should  be  pleaded,  the  Reporter 
takes  notice  that  in  one  of  them  it  was  pleaded  in  bar,  bat  im- 
mediately  subjoins  that  that  could  not  be  done,  for  it  was  bat 
matter  in  abatementi  as  was  adjudged  in  Bartilot  and  Buriom's 
case,  1  Lutw.  22  tf  24.  As  to  the  argument  that  was  drawo 
from  King  v.  Jones,  cited  from  Ld.  Raym.,  which  is  also  re^ 
ported  in  2  Stra.  8 11. ,  to  shew  that  this  was  error  opon  the  re- 
cord, for  which  the  husband  might  tome  in  and  reverse  the 
judgment,  in  case  the  plaintiffs  should  fail,  and  there  should  be 
judgment  for  the  defendant  for  costs ;  from  whence  it  was  in* 
ferred  that  the  matter  was  pleadable  in  bar ;  that  consequence 
by  no  means  follows ;  for  there  are  many  things  which  may  be 
error  and  yet  are  not  pleadable  iu  bar,  as  mere  irregularities.  And 
indeed  the  appointment  of  an  attorney  by  a  feme  covert  is  not 
a  ground  of  error.  But  it  does  not  follow  that,  because  tbe  has- 
band  may  come  in  and  reftne  the  judgment  for  error,  the  mat- 
ter  is  pleadable  in  bar ;  and  unless  be  does  so,  the  judgment  will 
stand  good,  for  the  wife  alone  certainly  cannot  bring  error.  Bro, 
Abr.  Tit.  Error,  pL  173.  and  Tit.  Joinder  in  action,  pi.  88 ;  ia 
which  is  cited  18  Ed.  4.  4. 

Wood,  in  reply.  There  is  no  case  to  shew  that  the  wife*!) 
chattels,  though  not  in  actual  possession,  are  not  vested  in  tbe 
husband  on  her  marriage.  But  the  case  in  1  Sid.  172.  proves 
that  the  husband  alone  may  bring  trover  to  recover  her  goods, 
where  the  trover  was  stated  before  marriage.  So  in  this  case 
the  husband  alone  may  maintain  trespass,  for  the  seizing  and 
distraining  were  before  the  marriage ;  thejr  gave  a  cause  of  actioo, 
and  the  conversion  which  happened  after  the  marriage  was  only 
matter  of  aggravation.  If  this  had  been  an  action  to  recofer 
the  vessel  itself, 'the  husband  alone  might  have  maintained  it ; 
the  case  in  33  Ed.  3.,  cited  in  1  Sid.  17$.,  shews  that  the  has- 
band  alone  might  have  brought  replevin:  then  this  actioo, 
which  has  for  its  object  the  recovery  of  a  satisfaction  for  the  in- 
jury done  to  the  vessel,  may  be  equally  supported  ;  for  this  csn* 
not  be  considered  to  be  a  chose  in  action.  Then  it  is  objected 
that  this  plea  goes  merely  to  the  disability  of  the  person  suiog, 
and  therefore  should  have  been  pleaded  in  abatement :  but  ss  it 
appears  from  the  cases  cited  that  it  was  in  the  husband's  election 
to  bring  the  action  alone^  the  plea  is  a  bar  to  the  action,  ioas- 

much 
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much  08  those  cases  shew  that  one  of  the  plaintiffs  has  no  right        1790. 
of  action.  

The  Court  took  time  to  consider  of  this  question;  and  on  a  ,      of^inst 
subsequent  day  their  judgment  was  given  by  Milhbs. 

Lord  Kenyon,  Ch,  J. — We  have  looked  into  the  cases  which 
"Were  cited ;  and  though  there  is  no  precise  precedent  in  point, 
^^'e  are  of  opinion,  on  a  review  of  all  the  autlioYities,  that  this 
plea  in  bar  canAot  be  supported.  It  is  extremely  clear  on  the 
one  hand  that  the  marriage  gives  to  the  husband  all  the  personal 
estate  which  the  wife  has  in  possession :  it  is  also  clear  on  the 
other  hand  that  where  a  chose  in  action  of  the  wife  is  to  be  reduc* 
ed  into  possession,  and  it  is  necessary  to  bring  an  action  for  that 
purpose,  it  must  be  brought  in  the  names  of  both  the  hus- 
band and  wife.  And  it  was  absolutely  necessary  that  the  wife 
should  be  a  party  to  the  present  action.  The  defendant  by  his 
plea  imputes  to  one  of  the  plaintiffs  a  personal  defect :  now  in 
general  we  find  that  personal  disabilities  must  be  pleaded  in 
abatement.  It  is  laid  down  as  a  general  position  in  Com.  Dig.(a\ 
that  coverture  in  a  woman  when  either  plaintiff  or  defendant  must 
be  pleaded  in  at^atement :  and  though  no  authority  is  referred 
to  in  support  of  it,  yet  the  opinion  alone  of  so  able  a  lawyer  is 
of  great  authority.  It  is  true  that  there  is  a  precedent  in  the  old 
entries  (b),  where  the  coverture  of  the  plaintiff  is  pleaded  in 
bar:  but  that  is  reprobated  in  2  Lutw.  1641.,  where  it  is  said 
that  all  the  other  precedents  are  of  pleas  in  abate/nent.  My  bro. 
ther  Butter  has  also  met  with  a  case  in  the  Year  Books  39  E.  3. 
32.  b.  which  shews  that  this  matter  should  have  been  pleaded 
in  abatement.  As  to  the  case  cited  from  \  Sid.  172.  it  is  true 
that  two  of  the  Judges  gave  the  opinion  which  was  stated  by 
the  defendant's  counsel :  but  the  other  two  Judges,  namely, 
Tmsden  and  Wyndham^  names  of  great  authority,  were  of  a  dif« 
ferent  opinion,  and  held  that  the  husband  and  wife  ought  to 
have  joined  in  that  actiou.  We  are  therefore  of  opinion  on  the 
aiithority  of  the  case  in  the  Year  Books,  as  well  as  on  that  of 
Lord  Ch.  B.  ComynSj  and  on  the  reason  of  the  thing,  that  the 
coverture  should  have  been  pleaded  in  abatement.  There  is  in^ 
deed  the  inconvenience,  which  was  stated  at  the  bar,  that  the 
husband  may  bring  error  if  he  please :  but  that  does  not  conclude 
this  question.  With  respect  to  the  inconvenience  of  the  short- 
ness of  time  which  the  defendant  has  to  plead  in  abatement ; 

(a)  Com.^Tit, "  PUader,'*  (2  A.  1.).     .         (6)  Vtt.  Jntr.  74. «. 

S  s  4  where 
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the  commissioDers  of  the  stamp  duties,  who  bad  only  a  general 
commission  under  tlie  great  seal,  granted  to  them  before  the 
passing  of  this  act  of  parliament.     It  was  first  objected  on  the 
part  of  thA  defendant  that  the  plaintiff  who  sued  as  famer  gene- 
ral had  not  proved  himself  to  be  so,  because  a  1<^1  sippointmeot 
could  only  be  made  either  by  the  Lords  of  the  Treasury,  or  by 
the  commissioners  of  the  stamp  duties  duly  and  specially  em* 
powered  by  them ;  and,  Sdly,  that  the  evidence  on  the  fifth 
count  did  not  correspond  with  the  declaration  ;  for  it  yms  stated 
that  the  defendant  had  let  to  hire  eight  horses,  whereas  the  plain- 
tiff only  proved  a  letting  of  Jive;  and  this  being  a  contract  of 
hire,  it  ought  to  have  been  set  out  correctly.     A  verdict  was 
taken  for  the  plaintiff  for  two  penalties,  on  the  first  and  fifth 
counts  ;  with  liberty  to  the  defendant  to  move  to  enter  a  non- 
suit, if  the  first  objection  were  well  founded ;  or  to  enter  a  ver- 
dict for  the  defendant  on  the  fifth  count,  if  he  were  right  on  ihe 
second  objection. 

A  rule  for  that  purpose  having  been  obtained. 
Law,  Cockell  Serjt.  Wood,  Lowndes,  and  fVigley,  now  shewed 
cause ;  contending  that,  as  the  defendant  had  taken  a  license 
from  the  plaintiff  and  accounted  with  him  as  farmer-general, 
he  was  estopped  to  dispute  the  title  of  the  person  undet  whom 
he  claimed  ;  in  the  same  manner  as  a  lessee  is  preluded  from 
disputing  the  title  of  his  lessor.  And  however  disputable  it  may 
be  whether  or  not  the  defendant  acknowledged  the  plaintiff  to 
be  the  farmer-general  by  taking  the  license  from  him,  all  doubt 
is  removed  by  the  circumstance  of  the  defendant's  having  ac- 
counted with  the  plaintiff  for  the  collection  of  the  duties,  and 
having  made  several  entries  on  the  very  paper  on  which  it  appeared 
that  the  plaintiff  had  acted  as  farmer-general.  And  as  to  the 
second  objection ;  it  was  immaterial  whether  ^he  defendant  let 
to  hire  eight  or  only  Jive  horses,  since  the  offence  is  the  receipt 
of  the  duty  and  not  accounting  for  it.  The  offence  therefore 
was  complete  by  letting  five  horses,  and  not  accounting  for  the 
duty.  This  was  not  an  action  on  the  contract  of  letting  to  hire, 
but  the  offence  is  collateral  to  the  contract.  Besides,  the  num- 
ber of  horses  is  stated  under  a  videlicet. 

Chambre  in  support  of  the  rule.  It  seems  now  to  be  admitted 
that  the  plaintiff  did  not  prove  a  regular  appointment;  and 
therefof^  the  defendant  is  entitled  to  have  a  nonsuit  entered  i 
for  it  is  a  material  allegation  in  the  declaration  that  the  plaintiff 
was  the  farmer  of  these  duties.  If  this  had  been  an  action  tore- 
cover 
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cover  the  amount  of  the  duties,  the  argument  respecting  estop- 
pels would  have  applied ;  but  that  doctrine  cannot  be  extended 
to  a  penal  action,  where  it  is  necessary  to  prove  every  allegation 
to  entitle  the  plaintiff  to  recover.  With  respect  to  the  other  ob- 
jection ;  though  it  be  an  offence  to  let  five  horses  to  hire  with* 
*out  accounting  for  the  duty,  as  well  as  to  let  eight,  yet  the  defend- 
ant ought  to  have  had  notice  ou  the  record  of  the  specific  charge 
against  him,  in  order  that  he  might  have  been  prepared  at  the  trial 
to  answer  it :  but  in  this  case  the  charge  laid  is  different  from  that  . 
which  was  proved,  and  therefore  the  proof  was  a  surprise  on 
the  defendant.  And  if  the  number  of  horses  be  material,  its 
being  laid  under  a  videlicet  will  not  vary  the  question. 

Lord  Kenyon,  Ch.  J. — In  penal  actions  on  the  2  4r  ^  Ed. 
6.  c.  13.  s.  fi.,  which  enables  the  owners  of  tithes  to  recover 
double  the  valuci  in  case  they  are  withdrawn,  it  has  always  been 
held  sufficient  proof  against  the  defendant  that  the  party  suing  is 
in  the  act  of  receiving  the  tithes  from  him.  So  in  this  case,  the 
defendant  has  admitted  that  the  plaintiff  stood  in  the  relation  of 
farmer-general  of  the  duties  by  accounting  with  him  as  such. 

BuLLER,  J. — It  appears  that  the  defendant  has  treated  with 
the  plaintiff  in  the  character  of  farmer-general.  Then  this 
comes  within  the  class  of  cases  mentioned  by  my  Lord,  and 
other  instances  of  actions  for  non-residence  where  it  is  sufficient 
to  prove  the  defendant  in  possession  of  the  church,  without 
proving  presentation,  institution,  and  induction  ;  as  was  held  in 
Bevan  qui  tarn  v.  Williams  (a). 

Tfte  Court  discharged  this  rule. 

(a)  Bevan  qui  tarn  v.  Williams,  E.  16  Geo,  S.  B.  A.     . 

This  was  an  action  for  non-residcDce ;  and  the  single  question  was,  whether  the 
plaintiff  in  order  to  maintain  this  action  most  prore  admisssion,  institotion,  and 
induction.  The  plaintiff  did  prove  several  acts  done  by  the  defendant  as  parson 
of  the  parish,  such  as  receiving  the  tithes,  serving  the  church,  and  acting  in  other 
respects  as  parson.    But  the  plaintiff  was  non-suited. 

A  rule  having  tieen  obtained  to  shew  canse  why  the  non<snit  slionld  not  be  set 
aside, 

fVallace  now  shewed  cause.  The  declaration  charges  the  defendant  as  the  in- 
cnmbent  of  the  place;  and  to  prove  him  a  complete  incumbent,  he  must  prove 
admission,  institution,,  and  induction.  Sid,  220.  If  he  claim  as  incumbent,  he 
miist  prove  hhnself  a  complete  incombent ;  so  in  a  penal  action  against  hint  as 
inctuil»ent,  the  plaintiff  must  prove  him  completely  so. 

Ld.  Mansfield,  Ch,  J.-«Nothing  can  raise  any  difficulty  in  this  case  but  a 
number  of  precise  autliorities.  All  evidence  is  according  to  the  matter  to  which 
it  is  applied,  and  tlie  person  against  whom  it  is  nsed.  Against  a  tliird  person  there 
might  be  some  reason  for  the  o1>jectfen ;  but  as  against  the  man  himself,  his  own 
letters,  receivmg  tithes,  and  cutting  timber  on  the  glebe,  are  decisive. 

Rule  absohite  for  setting  aside  the  nonsuit,  and  for  granting  a  new  trial  (*>. 

(*)  See  also  ircrrymaav.  H'tsf,  pM«.  4  voL  966.;  aQdCro«tv,Kaye,posf.6vo],66S. 
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A  motloD  \V88  then  made  to  anest  the  judgment ;  and  it 
objected,  1st,  that  the  offence  was  charged  to  have  been  com- 
niitted  with  an  intent  to  defraud  the  farmer-general,  nhereas  k 
should  have  been  laid  with  intent  to  defraud  hi$  majesty;  and, 
Sdij,  that  no  offence  within  the  act  of  parliament  was  stated  in 
the  declaration,  because  the  defendant  is  charged  with  having 
made  false  accounts,  in  not  inserting  in  the  account  the  sums  of 
money  received  by  him ;  whereas  the  act  of  parliament  only  re« 
quires  that  the  account  shall  contain  the  number  of  borsea,  and 
of  miles,  and  the  names  of  the  drivers. 

In  answer  to  the  first,  it  was  said  (a)  that  the  stat.  91  Geo.  3. 
c.  26.  5.  10.  (by  which  these  duties  are  let  to  farm)  incorporates 
all  the  clauses  of  the  95  Geo.  3.  by  which  the  offence  tiras 
created :  one  particular  offence  is  re-enacted  specifically  by  the 
9lh  section,  where  it  is  described  as  an  offence  done  wUh  intent 
to  defraud  the  farmer-general^  and  the  10th  section  virtually  in- 
cludes all  the  rest.  Or,  if  there  be  any  doubt  ou  this  part,  it 
may  be  answered  that  the  words  ''  with  intent  to  defraud,"  tfc» 
are  merely  surplusage,  and  may  be  rejected.  For  it  is  made  a 
substantive  offence  to  deliver  in  false  accounts,  without  regard* 
ing  the  intention  to  defraud.  As  to  the  second  objection ;  there 
is  a  schedule  annexed  to  and  made  part  of  the  twelfth  section  of 
the  25  Geo.  3.  c.  51.  which  is  directed  to  be  used  as  the  mode 
of  passing  the  accounts;  and  that  contains  a  QKAnxnvt  for  the 
amount  of  the  duty^  as  well  as  other  columns  for  the  number 
of  horses  and  miles.  And  the  28th  section  directs  that  the  inn- 
keepers, 4rc.  shall  at  certain  times  deliver  in  the  accounts  therein- 
before directed,  and  the  money  due  thereon.  Besides  by  the  30th 
section  the  making  of  false  accounts  is  an  offence  in  iuelf ;  and 
there  is  an  allegation  in  the  former  part  of  the  counts  that  the 
defendant  did  make  false  accounts. 

The  Court  seemed  to  be  of  opinion  that  the  first  objectioo 
was  ill  founded ;  but  said  that  the  judgment  must  be  arrested 
on  the  second.  They  observed  that  the  statute  25  Geo.  3.  only 
requires  the  post-masters,  S^c.  in  making  up  their  accounts  to 
insert  therein  the  number  of  horses  let,  and  the  number  of  miles, 
l^'c*  but  does  net  require  the  amount  of  the  duties  received  to  be 
specified.  There  is  indeed  a  schedule  mentioned  in  the  twelfth 
section,  but  no  penalty  is  given  by  that  clause ;  and  the  subsequent 
section,  which  creates  the  penalty,  does  not  require  that  the  sums 
received  should  be  inserted  in  the  account^  but  only  the  mate- 


(a)  On  a  subseqaent  day,  Murdan^  May  tSth. 
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rials  which  furnish  the  amount  of  the  sums.  It  may  be  true 
therefore  that  the  defendant  has  neglected  to  do  that  which  is 
imputed  to  him,  and  yet  have  complied  with  all  the  requisites 
of  the  act.  Whether  or  not  it  would  have  been  sufficient  to  state 
generally  that  the  defendant  had  been  guilty  of  delivering  in  a 
false  account,  without  specifying  in  what  particular  instance  it 
was  bo,  the  Court  declined  giving  any  opinion,  though  they 
seemed  to  doubt  whether  such  a  general  allegation  would  be 
sufficient  even  after  verdict :  but  they  said  that  the  plaintiff  in 
this  case  after  having  alleged  generally  that  the  defendant  had 
been  guilty  of  making  false  accounts,  proceeded  to  state  in  what 
the  falsity  of  the  account  consisted  ;  and,  as  that  particular 
charge  did  not  constitute  any  offence  within  the  act  of  parliament^ 
the  plaintiff  could  not  avail  himself  of  the  general  allegation^ 
even  if  it  were  sufficiently  descriptive  of  an  offence. 

Per  Curiam,  Rule  absolute. 
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Radford  qui  tarn  against  Briggs. 

THIS  was  action  sirnilar  to  the  last;  at  the  trial  of  which 
it  was  objected  that  it  was  not  proved  that  the  defendant 
was  licensed,  because  the  license  itself  was  not  produced ;  on 
which  the  plaintiff  was  nonsuited.*  But,  on  a  motion  to  set 
aside  that  nonstiit, 

BuLLER,  J.  now  said  that  he  was  convinced  that  there  was 
no  weight  in  the  objection ;  that  it  was  not  necessary  to  prove 
a  license  having  been  granted  in  fact,  for  that  other  evidence 
would  be  sufficient  against  the  defendant,  as  that  he  had  written 
up  over  his  door  "  licensed  to  let  post  horses."  But  there  was 
the  same  objection  to  this  declaration  as  to  the  last. 


The  King  against  James  Haigh  and  Another. 

THE  defendants  (the  churchwarden  and  overseer  of  Shelf  in 
the  West  Riding  of  York)  were  indicted  for  disobeying  an 
order  of  a  justice  for  the  payment  of  a  weekly  sum  to  Mary 
Gray  for  the  maintenance  of  her  bastard  child. 

At  the  trial  before  Buller,  J.  at  the  last  York  assizes  it  appeared 
that  the  mother  applied  for  relief  for  her  child  only ;  and  the 
question  was  whether  the  defendants  were  bound  to  obey  the 
order^  as  the  mother  of  the  child  refused  to  go  into  the  work- 
house. 


FridtUf, 
Mmf  7th. 

When  relief  is 
granted  to  a 
poor  person, 
only  sach  per* 
von  (and  not 
any  of  the  rest 
of  the  family) 
is  obliged  to 
go  into  the 
work-hoose 
nnder  tlie 
9  Geo.  1.  c.  f, 
•.4. 
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however  to  be  set  asidey  and  to  have  a  verdict  of  acquittal  entered, 

n^aHiH       ^^  ^^^^  ^^^  Court  should  be  of  opinion  that  under  these  circom- 
Haioh        stances  the  defendants  were  not  bound  to  obey  tbe  order. 

Wood,  and  J,  P.  Heywood,  for  the  prosecutor,  relied  on  tbe 
opinions  of  JVtlles,  J.  and  BuUer,  J.  in  R.  v.  North  Shields  (b) 
as  decisive. 

Chambre  and  fVickham,  for  the  defendants,  mentioned  tbe 
case  of  R,  v.  Carlisle,  (cited  in  Dougl,  3 1 7-  and  stated  more  at 
large  in  3  Bum.  617.  15th  edition,)  where  all  the  Judges  were 
of  opinion  that  the  mother's  refusal  to  go  into  the  work^bouse 
justified  the  parish-officers  in  refusing  payment  of  the  sum  or- 
dered. And  even  if  this  question  had  not  been  determined, 
the  inconveniences  attending  a  contrary  decision  ought  to  be 
considered ;  for  in  such  a  case  the  parents  themselves  would  be 
idle,  while  the  children  were  maintained  at  the  ex  pence  of  the 
parish.  It  was  the  object  of  the  Legislature  throughout  tbe  whole 
system  of  the  poor  laws  to  give  authority  to  the  parish  officen 
over  tbe  whole  of  a  family,  when  any  of  them  are  unable  to 
support  themselves;  and  under  the  words  *^  poor  persons,**  are 
comprehended  all  the  constituent  and  dependent  parts  of  the 
family.  For  when  relief  is  administered  to  a  child  it  is  in  effect 
given  to  the  parent.  In  J2.  v.  St.  Mary  Westport  (c),  where 
a  question  arose  whether  the  whole  of  a  certificated  family 
might  be  removed  when  one  of  them  asked  relief.  Lord  Kenyan 
said  that'  the  word  ''  family''  was  explained  in  another  clause  of 
the  same  act  (J)  to  comprehend  ''  the  wife  and  children  of  such 
''  person  cohabiting  in  the  same  house." 

Lord  Kenyon,  Ch.  J. — ^he  only  question  is^  for  whom  was 
the  relief  asked  ?  For  such  person  only  is,  according  to  the 
terms  of  this  act  of  parliament,  to  be  sent  to  the  work-house. 
It  is  stated  that  the  child  only  wanted  relief ;  the'  applicatioa 
was  indeed  made  by  the  mother,  but  it  was  not  on  her  own 
account,  but  for  her  child  only,,  who  was  of  too  tender  an  age  to 
apply  herself.    This  is  therefore  very  distinguishsble  from  the 

(fl)  Tiie  dtat.  9  Geo.  1.  c.  7.  s.  4.  enacts  Uiat ''  in  case  any  poor  penon  in  imy 
^  parish  where  such  honse  shall  be  so  purchased  shall  refuse  to  be  locked,  kept, 
"^  or  maintained,  in  snch  house,  such  poor  person  or  persons  so  refosing  sliafl  be 
^  put  out  of  the  book  where  the  names  of  the  persons  who  ought  to  receive 
*^  collection  are  registered^  and  shall  not  be  entitled  to  ask  or  receive  coflec- 
^  tion  or  relief  from  the  churchwardens  and  oveneers,"  ifc. 

(*)Ca/d.  68.  {c)A^4A.  (d)  8  ♦  9  fT.  3. c.  30.  a.  2. 

case 
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case  of  R.  V.  Carlisle,  where  the  relief  was  asked  both  for  the        1790. 


The  Kineo 


parent  and  the  child.  It  would  be  extremely  hard,  and  contrary 
to  the  spirit  and  words  of  this  act  of  parliament,  if^  when  all  ^il^aii^r 
the  children  of  a  family  (except  one)  were  capable  of  support-  ^''^JL*"** 
ing  themselves,  and  that  one  were  unable  either  from  the  want 
of  reason  or  of  the  use  of  its  limbs  to  maintain  itselfi  and  were 
under  the  necessity  of  receiving  relief,  the  whole  family  were 
to  be  sent  to  the  work-house*  Such  a  law  would  not  only  be 
repugnant  to  all  ideas  of  mercy  and  humanity,  but  would  also 
be  prejudicial  to  the  interest  of  the  parish,  who  would  in  some 
measure  be  deprived  of  the  benefit  of  the  labour  of  such  of  the 
family  as  were  able  to  work  :  for  they  could  earn  much  more 
out  of  the  work-house  than  in  it. 
Per  Quriam,  Judgment  for  the  prosecutor  (a). 

(a)  Vide  B.  ▼•  Fewmley^  onfe,  1  vol.  SI 6. 

Cross  against  Salter.  ^"^' 

THIS  was  an  action  upon  the  case  brought  by  the  plaintiff,  Upon  « libel  in 
who  was  possessed  of  a  messuage  called  Rowrii^e  in  the  ton^Conrt 
parish  of  Halberton,  by  virtue  whereof  he  claimed  a  pew  in  the  pa-  for  disturbance 
rish  church,  as  appertaining  to  the  said  messuage,  and  complained  t^'s  rigbt'to  a 
that  the  defendant  interrupted  him  in  the  enjoyment  of  it.   Plea  P«w,  the  Court 
the  general  issue.    At  the  trial  of  the  cause  before  Hotham,  Hgbttobein 
Baron,  at  the  last  £je/er  assizes,  the  plaintiff  called  witnesses  who  theplaintifi; 
proved  that  he,  and  those  whose  estate  he  claimed,  had  sat  in  ed  uie  defend- 
the  pew  between  M  and  60  years  past,  from  the  time  that  it  *«*"<>*  to  sit 
was  first  built  for  one  Richard  Cross;  and  that  before  that  time  the  Court  of 
there  were  long  benches  on  the  spot,  on  which  the  singers  used  ^I^?J^ 
to  sit.     He  also  produced  a  sentence  in  the  Consistorial  Court  of  sentence,  bat 
Exeter,  dated  January  26th,   1787;  and  also  the  proceedings  S?°2^dJnt 
upon  appeal  to  the  Court  of  Arches,  and  the  sentence  thereon  not  to  nse  the 
in  the  same  year ;  and  the  final  sentence  of  the  Court  of  Dele-  t^'wlntai- 
gates  (a).    The  libel  in  the  Consistorial  Court  was  exhibited  by  ces  were  held 
the  present  plaintiff  against  the  defendant  and  his  wife ;  wherein  frij^  of  the 
the  proponent  alleged  that  Richard  Cross  oi  Halbertoth  from  plaintiff's  right 
whom  he  claimed,  had  about  the  year  1736  built  at  his  own  foradistnr* 
expence  the  pew  in  question,  i/i  righto/ a  certain  messuage  called  ^^^^^^^^^ 
Rowridge,  situate  in  Halberton,  and  bad  peaceably  enjoyed  the  parties. 
same,  and  repaired  it  at  his  own  expence ;  and  he  complained 
against  Salter's  disturbance  of  bis  interest,  right,  and  property 
therein  several  times  during  the  year  17B5 :  that  Court  sentenced 
(a)  Copies  of  all  these  proceedings  were  annexed  to  and  made  part  of  the 
Judge's  report. 

"  That 
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1790.        ''That  J.  Cross  (the  plaintiff)  bad  fully  proved  the  parposecf 

/'  bis  said  libel,  S^c.   and  tbat  nothing  effectual  on  the  pairt  ol 

^tdntt  **  ^^^  defendants  bad  been  alleged  or  proved  to  the  contmrj^  Sfc, 
Salter*.  <<  wherefore  it  waB  decreed  thai  the  pew  in  question  did  belong  h 
**  the  mid  plaintiff f  as  owner  x)f a  certain  messuage  caiied  Raenidge 
**  in  the  said  parish,  of  Ualberton ;  that  the  defeodant  and  his 
**  wife  had  intruded  themselves  into  it,  and  thereby  disturbed 
"  the  plaintiff's  right;  and  it  admonished  the  defendants  to  quit 
**  the  same,  and  not  to  disturb  the  plaintiff  in  his  right  of  sit- 
''  ting  in  the  said  pew ;  it  also  condemned  the  defendants  in 
**  costs."  Upon  an  appeal  to  the  Court  of  Arches  from  this 
sentence,  that  Court  reversed  the  former  sentence,  and  retained 
the  principal  cause ;  and  by  interlocutory  decree  admonished  tkc 
defendant  and  his  wife  not  to  sit  in  the  said  pew,  and  condemned 
them  in  costs.  From  this  second  sentence  the  defendant  Salter 
and  his  wife  appealed  to  the  Delegates,  on  the  ground  that  tbe 
Court  of  Arches  had  done  wrong  in  retaining  the  principal  causes 
and  in  admonishing  them  not  to  sit  in  the  peiv^nd  condemning 
them  in  costs;  that  Court  on  6th  Juljf  1789  dismissed  the  ap- 
peal with  costs,  and  remitted  the  cause  to  the  Arches. 

The  defendant's  counsel  rested  the  defence  upon  the  groaod 
that  the  sentence  of  reversal  in  the  Cour|  of  Arches,  (confirmed 
by  the  sentence  of  the  Court  of  Delegates,)  having  a  con- 
current jurisdiction  upon  this  question  with  the  courts  of  com- 
mon Uw,  was  conclusive  against  the  claim  of  righi  set  up  by 
the  plaintiff,  and  on  which  his  action  was  founded ;  and  tbe 
learned  Judge  being  of  that  opinion  non-suited  the  plaintiff. 
A  rule  having  been  obtained  to  shew  cause  why  tbe  non-suit 
should  not  be  set  aside,  and  a  new  trial  granted,  the  above  facts 
were  reported. 

Rooke^  Serjt.  and  Oibbs,  in  support  of  the  rule,  insisted,  !sr, 
that  as  this  was  an  action  against  a  wrong-doer^  tbe  plaintiff  had 
proved  his  case  by  proving  possession ;  though  had  it  been  an 
action  against  the  ordinary,  he  must  have  proved  a  title.  Ashby 
V.  Freckleton,  3  Lev*  73.  But,  2dly,  if  it  were  necessary  to 
prove  a  title  against  the  defendant,  the  plaintiff  proved  possession 
for  upwards  of  50  years,  which  was  strong  evidence  either  of  a 
prescriptive  right,  or  of  a  faculty.  It  was  objected  that  tbe 
plaintifffl  claim  of  right  was  answered  by  the  production  of  tbe 
sentence  of  reversal  in  the  Ecclesiastical  Court:  but  that  sentence 
could  not  be  of  greater  avail  when  given  in  evidence  at  nisiprius, 
than  if  it  had  been  pleaded  in  bar ;  and  if  it  bad  been  so  pleaded, 
it  would  only  have  amounted  to  a  plea  of  a  judgment  reversed* 

fiot 
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Bat  there  is  no  instance  of  a  plea  that  the  plaintifF  brought  a        1790. 
former  action  for  the  same  debt  and  recovered,  and  that  that         T    j" 
judgment  was  reversed  on  error.     Besides,  the  libel  in  the  Ec«        against 
clesiastical  Court  was  for  a  disturbance ;  and  in  that  suit  it  was       Salter. 
not  necessary  to  go  into  the  question  of  right  to  the  pew  in 
dispute :  they  however  improvidently  gave  a  judgment  on  the 
right,  which  was  afterwards  reversed  by  the  Court  of  Arches, 
probably  on  the  ground  that  it  was  immaterial  to  consider  in 
that  suit  in  whom  the  right  to  the  seat  was  vested.     But  the 
judgment  of  reversal  does  not  decide  that  the  plaintiff  had  no 
right  to  the  pew  ;  neither  does  it  give  any  right  to  the  defend- 
ant ;  and  the  substance  of  the  three  sentences  in  the  different 
Courts  amounts  to  this,  that  the  plaintiff  proved  his  allegation 
that  the  defendant  had  disturbed  him^  but  the  question  of  right 
remains  undetermined. 

Lawrence  Serjt.  and  Dampierj  against  the  rule.  The  plain- 
tiff claims  this  pew  as  appurtenant  to  a  messuage  in  Halberton; 
and  therefore  it, was  incumbent  on  him  to  prove  a  right  either 
by  prescription  or  a  faculty  ;  for  possession  alone,  even  against 
a  wrong-doer,  is  not  sufficient.  Stocks  v.  Booth^  ante  1  vol.  4£8. 
Secondly;  if  then  it  were  necessary  for  the  plaintiff  to  establish 
such  a  right,  the  sentence  of  reversal  in  the  Court  of  Archet 
was  conclusive  evidence  against  him  ;  because  it  was  pronounced 
by  a  court  having  a  competent  jurisdiction  over  the  subject 
matter,  and  in  a  suit  between  the  same  parties.  In  that  suit  the 
plaintiff,  after  deducing  a  title  under  one  Cross^  who  built  the 
pew  in  1736,  alleged  that  the  defendant  had  intruded  himself 
into  it,  to  the  disturbance  of  the  plaintiff's  interest^  rights  and 
property  therein.  'J'he  question  of  right  therefore  was  put  in 
issue  by  the  plaintiff  himself;  it  appears  also  that  the  Court  en- 
tered into  that  question ;  for  they  adjudged  that  the  plaintiff  had 
fully  proved  the  purpose  of  his  libel,  and  that  the  pew  did  belong 
to  him ;  and  then  in  order  to  protect  that  right  they  admonished 
the  defendant  not  to  sit  there  in  future.  The  Court  of  Arches 
also  must  have  considered  that  question ;  for  they  reversed  the 
former  sentence,  and  they  also  admonished  the  defendant  not  to 
use  the  seat  again  ;  and  by  their  sentence  of  reversal  (which  was 
afterwards  affirmed  by  the  Delegates)  it  appears  that  neither  the 
plaintiff  or  the  defendant  had  any  right  to  the  pew  in  question  ; 
but  inasmuch  as  the  defendant  had  been  a  wrong-doer,  they  for- 
bade him  to  sit  in  the  pew  in  future. 

Lord  Ken  YON,  Cb.  J.  seemed  to  doubt,  on  the  authority  of 
Kenrickv.  Taylor^  1  W7/«.dS6.whetherpossession  alone  was  not  • 

\oL.  Ill,  T  t  sufficient 
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1790.  sufficient  against  a  wrong*doer;  and  therefore  the  Court  took 
"  "  time  to  consider  of  this  case.  And  on  a  subsequent  day  {a)  k 
^^]t       this  term, 

SALTEa.  Lord  Kexyon,  Ch.  J.  said  that  they  had  looked  into  the  pro- 

ceedings in  the  Ecclesiastical  Courts,  which  they  were  of  opi- 
nion were  not  conclusive  evidence ;  but  what  weight  they  would 
have  on  another  trial  was  not  for  their  consideration. 

Per  Curiam,  Rule  absolute  (b\ 

(6)  Vide  Grifiik  v.  MMkiWf,  poH,  5  toL  296. 


jtfay  uthf'  Lee  against  Carlton. 

If  the  last  of      rpHE  declaration  was  filed  on  the  22d  of  April;   and  on  (k 
for  XtnTin     ^    26lh  of  April,  (which  happened  on  a  Mondny,)  the  de- 


abatement  fendant  filed  a  plea  in  abatement ;  the  plaintiff  conceiving  tint 
SMaSm^^e  ^^  ^'^  "^^  ^^^^  ^°  ^^^f  signed  judgment ;  to  set  aside  which 
defendant  may  Agar  obtained  a  rule  to  shew  cause^  on  the  grouad  thf, 
on^the  fifu'day.  though  the  four  days  to  plead  in  abatement  are  in  general  boib 
inclusive,  when  the  last  of  those  days  happens  on  a  Sunday^  i^^ 
defendant  may  file  such  a  plea  on  the  fifth  day. 

Marryat  shewed  cause ;  and  relied  on  a  note  referred  (o  io 
Jennings  ▼•  Webb  {a\  where  it  was  held  that  Sunday  is  one  of 
the  four  days,  which  he  said  was  unnecessary  if  applied  to  a  Sun- 
day as  an  intervening  day,  for  that  in  all  other  cases  when  5wi- 
day  is  one  of  the  intervening  days  it  b  considered  as  any  otbet 
day.    But 

The,  Court  were  of  opinion  that,  if  the  last  of  the  four  dap 
happen  on  a  Sunday,  the  defendant  may  plead  in  abatement  ibe 
next  day ;  otherwise,  as  no  plea  can  be  filed  on  a  Sunday,  ^ 
time  would  be  limited  to  three  days  in  such  cases.    And 

BuLLCRjJ.  added  that  the  note  referred  to  in  Jentut^^^' 
Webb  meant  that  Sunday  should  only  be  considered  as  ooe  o( 
the  days  when  it  was  not  the  last ;  for  that  in  some  insttoccs 
when  any  act  is  to  be  done  by  the  party  in  a  limited  namber  of 
days,  as  in  the  case  of  a  motion  in  arrest  of  judgment,  the  partjf 
has  four  law  days,  when  the  Court  is  actually  sitting,  in  which  to 
do  it ;  and  in  those  cases  Sunday  is  not  ^ne,  though  it  be  so  in- 
tervening day. 

Per  Curiam,  Rule  absolute  (*)• 

(a)  jinie,  1  voL  378, 9. 

(6)VideS9(0MMfv.JFV€nmni,|»oi(4voL55r.;  vadUmbmrdw.Ptnffiir^ 
5  vol.  210. 
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1790. 

BENwiiLL  against  Black.  Mltmi^' 

THE  plaintiff  having  recovered  a  judgment  against  the  de-  I^  tlie  defen- 
fendant^   the  latter  brought  a  writ  of  error :    the  plain-  writ  of  error, 
tiff  then  brought  another  action  upon  the  judgment|  recovered,  *^h^ '^^^°' 
and  8i|ed  out  execution;  which  the  defendant  moved  to  set  another  action 
aside.  ^n  the  jadg- 

Skepherd  shewed  cause  against  the  rule;  and  sliid  that,  though  recover,  he 

the  writ  of  error  operated  as  a  supersedeas  to  the  first  judff-  cMnotsaeont 

,1  *»..      eiccQtionon 

ment  (a),  it  was  not  a  supersedeas  to  the  second.    And  as  the  the  second 

plaintiff  had  obtained  a  judgment,  he  was  also  entitled  to  the  the^u  of  ^^ 
fruits  of  it,  by  taking  out  execution.  error  be 

Russell,  contra,  observed  that  as  it  was  admitted  that  the  plam-  ^|>  £|^^^{9j 
tiff  could  not  have  sued  out  execution  on  the  first  judgment,  it 
would  be  absurd  to  permit  him  to  have  execution  on  the  second 
judgment,  which  was  merely  founded  on  the  first. 

Lord  Ken  YON,  Ch.  J. — ^There  are  two  ways  by  which  a  plain- 
tiff may  reap  the  benefit  of  his  judgment ;  either  by  a  WTit 
of  execution,  or  by  another  action.  The  former  is  the  more 
regular,  as  well  as  the  least  expensive,  mode ;  but  it  is  admitted 
that  in  this  case  the  plaintiff  is  not  entitled  to  that:  then  we 
ought  not  to  determine  that  that  which  is  the  most  oppressive 
mode  of  obtaining  the  effect  of  the  judgment  should  be  the  most 
favoured.  And  it  would  be  permitting  the  plaintiff  to  do  that  in- 
directly which  cannot  be  done  directly.  We  are  therefore  of 
opinion  that  the  plaintiff  is  not  entitled  to  sue  out  execution  on 
the  second  judgment,  as  he  could  not  have  taken  out  execution 
on  the  first. 

But  as  this  point  bad  never  been  settled  before,  the  Court 
made  the 

Rule  absolute,  without  costs. 
(a)  Vide  ChrisiU  v.  Richardsw,  Rep.  78. 


GwiNNET  against  Phillips  and  Others.  wediuBiay, 

^  May  IStk. 

^HIS  was  an  action  of  debt  on  the  11  Geo*  2.  c.  19*  s.  3.  An  averment 
to  recover  double  the  vale  of  the  goods,  which  were  t"onofAhe*ii 
liable  to  a  distress,  and  removed  by  the  defendants  to  avoid  it.  Geo.  t.  e,  i9. 

«.  3.  to  recover 
double  the  valoe  of  goods  removed,  in  order  to  prevent  a  dutreu,  ^at  a  ctriuim  sum  vsts  due  for 
rent  before  the  goods  were  removed,  need  not  be  precisely  proved  as  laid.  The  notice  of  distress, 
which  alleged  a  difftreni  sum  to  be  dae,  was  held  unmaterial. 

T  t  ?  The         • 
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1790.       The  declaration  stated  that  571.  were  in  arrear  for  rent,  <^r. 

^  At  the  trial  at  the  last  Assizes  at  Monmouth,  before  Heathj  i. 

Gwinnet 
agaiiut        ^he  notice  of  distress  was  produced,  which  alleged  that  6^/.  were 

PuiLLiPi.      jjyg.  bu^  iijg  plaintiff  was  ready  to  shew  by  the  tenant's  ovn 

admission  that  57/.  were  due:  it  was  objected  by  the  defeodtcls 

that  the  plaintiff  was  bound  by  the  notice  of  distress,  and  the 

plaintiff  was  non-suited. 

A  rule  having  been  obtained  to  shew  cause  why  the  nonsuit 
should  not  be  set  aside,  on  the  ground  that  the  sum  mentioned 
in  the  notice  was  immaterial; 

Plumer  now  shewed  cause;  contending  that  though  it  «x« 
not  -necessary  for  the  plaintiff  to  have  set  out  in  his  declsratioa 
the  amount  of  the  rent,  yet  having  done  so  be  was  bound  (o 
prove  it  as  laid;  and  that  he  w*as  concluded  by  the  notice  of 
distress.  And  he  relied  on  the  case  of  Brhtow  v.  Wright  (a): 
where,  in  an  action  against  the  sheriff  for  taking  goods  with- 
out leaving  a  year's  rent,  it  was  held  that  though  the  declaratioo 
need  not  have  stated  all  the  particulars  of  the  demise,  yet,  ssit 
did,  and  they  were  not  proved  as  stated,  the  plaintiff  muit  be 
non-suited.  There  Lord  Mansfield  mentioned  the  distinction 
between  impertinent  and  immaterial  averments;  saying  tbat  it 
the  declaration  contained  impertinent  matter,  such  as  the  Master 
on  a  reference  would  strike  out,  that  would  be  rejected  by  tbe 
Court  as  surplusage.  But  that  if  the  ground  of  the  action  weie 
mis-stated,  as  where  the  plaintiff  undertook  to  recite  that  part 
of  a  deed  on  which  the  action  is  founded,  and  it  was  mis-recited, 
that  would  be  fatal.  And  though  this  doctrine  has  been  sup- 
posed to  be  only  applicable  to  the  case  of  contracts,  jet  the 
language  of  the  Court  in  that  judgment  furnishes  no  sach 
ground  of  distinction;  and  one  of  the  cases,  which  Lord  Ma^ 
field  mentioned  to  illustrate  the  principle,  was  not  on  a  contiact. 
It  was  the  case  of  Savage  qui  tarn  v.  Smith  (6),  which  was  w 
actiou  of  debt  against  a  sheriff's  officer,  and  the  declaration  stated 
a  judgment  and  a  ^eri  facias  upon  thjit  judgment;  tbe/^" 
facias  was  given  in  evidence,  but  not  the  judgment,  and  the 
Court  held  that  though  it  might  be  unnecessary  to  aver  tbe 
judgment,  yet  having  been  averred,  it  ought  to  be  prowd. 
So  in  Jsite  v.  Grant  (c),  which  was  an  action  of  debt  to  recover 
some  fines  on  admission  to  several  copyhold  tenements,  it  ^ 
held  that  the  plaintiff  was  bound  to  prove  the  exact  sum  as  laid- 
So  too  in  Green  v.  Rennet  (cf),  where  an  action  was  brought 
against  an  attorney  for  negligence  in  not  prosecuting  thepl^^ 

(a)  Dougl  640.   (b)  %  Bl.  Rep,  HOI.   (c)  Doy^U  695.   (d)  Aiit^  1  w"-^* 

tif> 
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tiff*8  debtor  to  judgment,  the  retura  of  the  writ  on  which  the        1790. 
debtor  was  arrested  being  laid  to  be  in  |he  25th  year,  S^c,  and  ■■■ 

the  writ  appearing  to  have  been  returnable  in  the  24th  year,  4rc.  OinivfiET 
it  was  held  to  be  a  fatal  variance.  In  Hare  v.  Cator  (a),  on  a  Phillips. 
declaration  of  covenant  against  the  defendant  as  assignee  of  all 
the  estate  in  certain  premises,  evidence  that  he  was  assignee  of 
part  only,  was  held'  to  be  fatal.  So  in  actions  of  debt  for  not 
setting  out  tithes,  if  the  plaintiff  state  himself  to  be  rector,  and 
prove  himself  to  be  vicar,  he  must  fail. 

Lane,  contra^  was  stopped  by  the  Court. 

Lord  Kenyon,  Ch.  J. — ^There  is  no  doubt  but  that  if  the 
plaintiff  profess  tp  set  out  his  title,  he  must  set  it  out  correctly. 
So  where  a  contract  is  to  be  stated  in  a  declaration,  unless  it  be 
truly  stated,  the  plaintiff  cannot  recover.  But  it  is  now  said 
that  in  every  case  the  facts  alleged  by  a  plaintiff  must  be  strictly 
proved,  otherwise  he  must  be  non-suited.  And  therefore  in  an 
action  of  covenant  for  rent  for  100/.  if  the  plaintiff  proved  only 
50/.  he  must  fail.  But  the  rule  can  never  be  carried  to  such 
an  extent.  I  have  heard  both  in  and  out  of  Courts  that  the 
doctrine  in  Bristow  v.  Wright  must  be  confined  to  contracts. 
Good  seuse  will  reconcile  all  the  authorities.  If  the  plaintiff 
allege  any  thing  which  forms  a  constituent  part  of  his  title,  he 
must  set  it  out  correctly,  as  was  held  in  Savage  qui  tarn  v.  Smith. 
There  the  ground  of  the  execution  was  the  judgment;  and 
though  the  plaintiff  were  not  bound  to  have  stated  the  judgment, 
yet  being  set  out,  it  ought  to  have  been  proved,  hut  here  it 
was  impertinent  to  state  what  the  rent  was ;  the  defendants  in- 
curred a  penalty  under  this  act  of  parliament,  in  fraudulently 
removing  the  goods  which  were  Hubject  to  the  distress.  Whether 
5L  or  any  other  sum  were  in  arrear  was  perfectly  immaterial ; 
the  damages  %vere  not  to  be  measured  by  the  quantity  of  rent, 
but  by  the  value  of  the  goods  removed.  And  the  notice  of 
distress  might  have  been  abandoned ;  for  a  party  may  distrain 
for  rent,  and  avow  for  fealty. 

AsHHURST,  J. — If,  in  a  case  in  which  a  sum  of  money  is  a 
constituent  part  of  the  plaintiff's  demand,  it  be  competent  to  him 
to  prove  a  smaller  sum  than  that  alleged  in  the  declaration,  (and 
such  rule  holds  where  the  rent  itself  is,  the  very  ground  of  the 
action,)  i fortiori  was  it  competent  to  this  plaintiff  to  state  any  sum 
as  due  ior  rent,  since  the  rent  was  merely  a  matter  of  inducement. 
The  gist  of  this  action  is  the  fraudulent  removal  of  the  goods 
from  the  premises  in'  order  to  defeat  the  distress ;  it  was  there« 

(a)  CM0p.  766. 

T  t  3  fore 
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1790*        fore  immaterial  to  the  defendants  whether  one  sum  or  anotlier 
^  were  due  for  rent;  for  in  either  case  thej  are  guilty  of  a  tort. 

ogaiiui  BuLLER,  J. — If  in  setting  out  the  demise  in  4his  case  the 

Phillips,  plaintiff  had  stated  a  sum  as  reserved  for  rent  different  from  that 
mentioned  in  the  lease,  this  case  would  be  governed  by  that  of 
Brisiow  V.  Wright.  But  this  Court  has  repeatedly  said  that 
that  case  was  not  an  authority  bejond  the  cases  of  contracts;  for 
a  contract  is  entire  in  its  nature,  and  must  be  proved  as  laid. 
Perhaps  the  nile  laid  down  in  Bristow  v.  Wright  will  be  found  to 
extend  (o  all  cases  of  records^  andtcriiteu  contracts;  because  when 
the  plaintiff  is  under  the  necessity  of  stating  a  judgment  or  a 
record,  he  must  state  it  truly  :  for  if  he  do  not,  the  answer  to  the 
action  isi  that  that  which  is  proved  is  not  the  same  as  that  which 
IS  declared  on*  But  in  this  case  tlie  variance  does  not  consist  in 
any  part  of  the  contract,  but  in  an  averment  of  matter  sul>se- 
quent  to  the  contract.  The  averment  was  merely  a  matter 
of  inducement  to  the  action  ;  and  such  averments  need  not  be 
precisely  proved. 
Grose,  J.  declared  hiihself  of  the  same  opinion* 

Rule  absolute  {a). 
(a)  Vide  Drewry  v.  TamM,po4l.  4  vol.  558;  and  Peppiny,  SoIomoju,  past,  5  vol.496. 

Friday,        ^he  KiNG  agoinst  The  Marquis  of  Stafford  and 

,Jlf«yUth.      .  /T.  GiFFARD,    Esq.  ^  ^  -- 

On  a  cornmis-  HPHIS  was  a  rule  calling  on  the  defendants  who  are  lords  of 

able°^*"u*'  A    the  manor  of  Stowt  Heath,  in  the  county  of  Stafford,  to 

was  agreed  be-  shew  cause  why  a  mandamus  should  not  issue,  to  bommand  them 

of  ^e  manor^  ^^  allow  and  present  to  the  ordinary  of  the  peculiar  jurisdiction 

A,  and  the  in-  of  tbc  Royal  Free  Chapel  and  parish  of  Wolverhampton^  the  no- 

wlthindie      '  miuation  of  William  Moreton,  clerk ,  to  be  stipendiary )  riest  or 

manor,  that  curate  of  ihe  chapel  of  Willenhall  in  the  manor  of  Stowe  Heath, 

hold  lands'^^'  in  order  that  he  might  obtain  a  license  from  the  ordinary. 

jhoald  be  let  Tjjjj  application  was  founded  on  affidavits,  which  stated  the 

for  the  niamte-  ;       .  i        i         •   •  *.«••*         ■     ^    . 

nance  of  a  sti-    usage  to  be  thas,  that  the  mmister  of  this  chapel  ought  to  be  no- 

cur1t^*'^Uic  "ninated  and  appointed  by  the  inhabitants  of  Willenhall  having 
chapel  of  fT.  to  lands  of  inheritance  within  the  town  of  Willenhall,  and  presented 
be  oomioated 

by  a  majority  of  the  inhabitaots,  and  to  be  allowed  by  the  lord,  and  by  bim  presented  to  the 
ordinary  for  a  license  to  preach ;  the  nsage  of  nominating,  ifc.  had  been  pursuant  to  tbe  agree* 
ment ;  the  lord  having  renised  to  allow  and  present  the  nominee  of  a  m^iority  of  the  inliabitaofcp, 
tlie  hitter  prayed  a  mandamas,  which  tbe  Court  refused ;  for  their  right  is  either  a  mere  tnist, 
and  then  their  remedy  is  in  equity,  or  it  is  a  legal  right,  and  then  a  ^ainie  imprdii  will  lie.  If  the 
Tiiiht  of  nomination  be  in  one,  and  of  presentation  in  another,  and  either  impede  tbe  other  Id  hb 
right,  a  quare  impedii  lies.  Where  the  right  of  nominating  is  in  ^.,  and  of  presenting  in  B.,  £  .is 
to  judge  of  the  qualification  of  the  person  nominated,  in  the  same  manner  as  a  bisbop  does :  bat 
if  tlie  person  presenting  object  to  tht  nominee  on  the  groond  of  inunorality,  that  must  be  tried 
by  a  jury. 

and 
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andaltowed  by  the  lord  of  the  manor  of  Stawe  Heath.     That        1790. 

it  appeared  from  an  ancient  roll  of  the  manors  dated  in  the  6th        

year  oi  James  the  First,  (preserved  among  the  rolls  of  the  court,)        of^uiMt 
that  certain  proceedings  had  been  had  before  the  commissioners  The  Marquis  of 
of  charitable  uses ;  and  that  it  had  been  consented  and  agreed 
that  certain  copyhold  lands  therein  mentioned  should  be  let  i^c.  /ccj  •  /^^(^<U/' 
towards  the  reparation  of  the  chapel  and  the  maintenance  of  a  M  ^^/2>^/'^y\ 
stipendiary  priest  or  curate,   for  the  saying  of  divine  service^^^^ 
ministering  the  holy  sacraments,  ^c.  who  should  be  from  limQ^^^^^^  ^  ^/^ ' 
to  time  chosen,  nominated,  and  appointed  by  the  inhabitantsof /^i<:-^6W^^ia <^.* 
WiHenkall  having  lands  there,  (as  aforesaid,)  and  presented  and  ^  //. 
allowed  by  the  lord  of  the  manor  of  Stowe  Heath ;  and  that  the 
person  so  appointed  should  conform  to  the  Ecclesiastical  govern- 
ment and  reside  en  the  curacy  ;  and  on  complaint  to  the  lord  of 
the  manor  by  the  inhabitants  of  his  non-residence,  insufficiency, 
negligence,  or  any  other  misdemeaner*  the  lord  of  the  manor 
should  give  him  half  a  year's  notice  to  reform,  and,  if  he  did 
not  reform,  should  present  and  allow  another  curate,  t^c.  to  be 
nominated  and  appointed  by  the  inhabitants,  i^c,  as  aforesaid. 
That  roll  concluded  with  ordering  that  those  lands  should  be 
granted  to  nine   persons  for  the  above  trusts,  and  that  other 
trustees  should  be  afterwards  regularly  chosen  in  succession.  The 
affidavits  then  stated  that  those  profits  have  been  since  that  time 
thus  appropriated.  That  on  the  death  of  the  late  incumbent,  in 
December  1781,  William  Moreton  and  A.  Haden  were  the  can- 
didates ;  and  in  order  to  determine  the  election  a  poll  was  sug- 
gested by  the  defendants;    that  Moreton  had  67  votes,   and 
Haden  29,  on  which  the  former  was  nominated  and  appointed 
by  a  majority  by  a  proper  instrument ;  but  that  the  defendants 
refused  to  allow  his  nomination  and  present  him  (o  the  ordinary. 
It  appeared  from  the  affidavits  in  answer  that  this  was  originally 
a  free  and  private  chapel  built  by  and  belonging  to  the  lords  of 
the  manor  of  Stowe  Heath;  and  is  purely  a  donative,  without  the 
admission,   institution,  or  induction,  of  or  by  the  ordinary,  or 
any  other  Ecclesiastical  authority ;  and  has  not  been  augmented 
by  Queen  Anne*B  bounty.  That  the  immediate  predecessor  of  the 
last  incumbent,  who  was  appointed  in  17^0,  was  constituted  and 
allowed  to  be  minister  by  th»  defendants'  ancestors  by  a  deed,  by 
which,  after  reciting  that  "  the  major  part  of  the  inhabitants  of 
*^  )^}//ei3Aa// having  lands  there,  had  (as  much  as  they  might  or  could 
"  elected  and  nominated  E.  Holbrooke,  and  had  desired  them 

Tt4  "(the 


648  CASES  IN  EASTER  TERM 

1790.        "  (the  defendants'  ancestors)  to  allow  him,"  S^c.  they  presented, 
l^c.  and  that  Holbrooke  entered  upon  and  performed  the  office 

^f^J^<^     .without  any  other  instrument.    A  similar  appointment  of  the 
TheMarquisof  late  incumbent  in  1744  was  then  stated.    And  with  respect  to 

Stafford,  ^j^^  j^^^  election,  it  was  stated  that  49  of  Moreton^s  electors  were 
not  resident  in  the  town  of  Willenhall,  but  in  adjoining  districts 
within  the  hamlet  of  fVillenhall;  and  that  only  four  who  voted 
for  Haden  were  liable  to  that  objection.  That  the  defendants 
had  approved  of  Hadeh's  nomination,  and  allowed  and  presented 
him.  And  that  Moreton  was  a  man  of  indecent  and  immoral 
life;  that  within  the  last  three  years  he  had  been  repeatedly  and 
notoriously  guilty  of  drunkenness,  swearing,  gaming,  lewd  cod- 
ver;>ation,  and  other  immoralities;  and  that  he  had  not  only 
neglected  his  duty  as  a  minister,  but  had  been  actually  in  a  state 
of  ebriety  whdst  in  the  performance  of  divine  service. 

Erskine  and  Leycester  shewed  cause  against  this  rule  in  last 
Michaelmas  itrm ;  insisting,  1st,  that  the  defendants  did  not 
act  merely  ministerially  in  allowing  the  nomination  bj  the  free- 
holders, but  that  they  had  a  right  to  approve  or  reject  the  per- 
son so  nominated.  2dly,  That  this  benefice  was  purely  a  do- 
'  native ;  and  though  the  defendants,  who  were  the'patrons,  could 
not  arbitrarily  reject  the  person  nominated  by  the  resiant  free- 
holders, yet  that  they  might  reject  him  for  any  cause,  which 
would  be  a  sufficient  ground  to  warrant  a  bishop  in  rejecting  t 
person  presented  to  him  in  the  case  of  a  presentative  benefice. 
And  that  it  sufficiently  appeared  by  the  affidavits  in  answer  to 
this  application  that  Moreton  was  of  such  an  immoral  character 
as  would  have  justified  a  bishop  in  refusing  to  admit  bim  (a)« 
And  ddly,  That  Moreton  had  another  specific  legal  remedy  by 
quareimpedity  which  was  a  complete  answer  to  an  applicatioa 
for  a  mandamus. 

The  Court  said,  as  to  the  first  point,  it  would  be  too  much  to 
determine  this  question  on  affidavits.  As  to  the  second,  if  the 
defendants  were  to  be  considered  as  trustees,  in  executing  that 
trust  they  were  to  exercise  a  proper  discretion,  and  to  judge 
whether  the  party  were  or  were  not  tdoneus,  as  a  bishop  may  do 
in  the  case  of  a  presentative,  and  might  absolutely  reject  the 
nominee  on  account  of  his  being  illiterate,  which  question  of 
fitness  could  not  be  tried  by  a  jury,  and  of  which  he  was  the  sole 
judge  (6).  But  that  as  Mr.  Moreton  had  been  rejected  on  account 

(a)  Vid^  5  Rep.  58.  a.     (b)  Vide  R.  v.  The  Archbishop  of  York^  6  vol.  post.4S(^ 

of 
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of  ioiiiiorality  (a)  ond  indeceat  conduct,  that  question  might  be        1790. 
properly  determined  by  a  jury  of  his  country,  to  whom  he  had         — ~ 
a  right  to  appeal  on  the  truth  of  the  facts  alleged  against  him.       u^aina^ 
If  however  those  facts  were  true,  the  defendants  might  return  TbeMvqaisof 
them  upon  the  record.    And,  as  to  the  third  point,  they  seemed 
to  think  that  a  quare  impedit  would  not  lie;  and  therefore  as  the 
party  had  no  other  remedy  they  made  the  rule  absolute.     But  on 
this  matter  being  again  mentioned  on  the  next  day,  the  Court 
opened  the  rule,  and  desired  that  the  third  question  might  be 
argued  again.    Accordingly, 

Erskine  and  Leycester  now  relied  on  the  established  rule  that  • 
the  Court  will  not  grant  a  mandamus,  where  the  party  applying 
for  it  has  another  specific  legal  remedy,  S  Burr.  1265.  DougL 
506.  ante,  I  vol.  396.;  and  contended  that  this  person  bad  such 
a  remedy,  by  quare  impedit.  This  benefice  appears  to  be^ot 
merely  a  chapel  of  ease ;  for  it  has  the  administration  of  the 
sjacrament,  and  the  oflice  of  burial,  which  are  "  the  proper  ntes 
''  and  jurisdiction  that  make  it  no  longer  a  depending  chapel  of 
*^  ease,  but  a  separate  parochial  chapel.''  1  Burn^s  Eccles.  Law, 
276.  (6).  The  statute  of  fVestminster  2.  (c)  expressly  gives  a  quare 
in\pedit  for  a  chapel:  and  Lord  Coke(d),  in  his  comment  on  this 
5:lause  of  the  act,  says  that  if  a  chapel  has  the  administration  of 
sacraments  and  aepulture,  it  is  in  law  a  church.  The  same 
point  was  also  held  in  1  Leon.  205.  It  cannot  be  objected  that 
9  quare  impedit  does  not  lie  in  this  case  because  it  is  a  donative; 
for  a  vicarage,  a  rectory,  or  even  a  bishopric,  may  be  a  donative. 
fVals.  Incumb.  171 .  (e).  And  it  appears  from  Co.  Lit.  344.  a ; 
Wats.  Incumb.  240.  307.  298,  9 ;  17  Vin.  Abr.  T.  '*  Presenia^ 
Hon;'  44l.pL  16;  2  fVils.  150;  2BMrw'j  Eccles.  Law, T. '' Dona^ 
tive;*  202 ;  Mall.  Qu.  Imp.  1 49;  and  R.  v.  The  Bishop  of  Chester, 
Qnte,  1  vol.  404,  that  a  quare  impedit  will  lie  for  a  donative.  If 
it  be  objected  that  there  may  be  some  diflSculty  and  inconve- 
nience in  bringing  a  quare  impedit  in  this  case,  on  account  of  the 
qumber  of  persons  who  must  be  parties  to  the  suit,  it  may  be 
answered  that  that  (if  true)  is  no  reason  why  a  mandamus  should 
be  granted ;  for  a  mandamus  is  not  to  give  a  more  easy  and  expe- 
ditious remedy,  but  it  is  only  granted  in  cases  where  there  is  no 
other  remedy.  But  in  truth  fio  great  inconvenience  will  attend 
a  quare  impedit ;  those,  who  have  the  nomination,  are  the  per- 
sons disturbed  in  their  right,  and  consequently  they  must  be 
plaintiffs  :  and  if  they  do  not  include  all  the  defendants  in  their 

(a)  Vide  A.  v.  The  Bisliop  otlMcl^ld  and  Coventry,  2  Sh^  lOiS. 

(b)  M  Ed.    (€)  13  Ed.  1.  si.  1.  c.  5.  «.  4.    {d)  2  In$t.  363.    (t)  3d.  Ed. 

writ, 
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1790.        writ,  those  viho  are  sued  must  plead  in  abatement^  and  gife  a 

better  writ.     And  in  R.  v.  The  Bishop  of  Chester  (a)  the  same 

^^^H^  objectioDy  arising  from  the  number  of  plaintiffs,  would  hive 
TheMarqaisef  occurredi  but  that  was  not  thought  a  sufficient  groimd  even  for 
TAFFo  argument*  Neither  is  it  any  objection  to  a  quare  impedit,  that, 
as  the  inhabitants  are  to  nominate  and  the  patrons  lo  allow,  tbe 
title  is  not  complete  till  the  nominee  has  been  allowed;  for  in 
such  a  case  the  party  nominating  may  bring  quare  impedit  either 
against  the  person  who  is  to  present,  before  presenution;  Moor 
49i  894;  or  against  the  incumbent,  aftdl.  Dyer  4B.pL  17.  «od 
17  Fin.  Jbr.  tit.  «  Presentation,'*  315.  p/.  5. 

Bower  and  Ckambre,  in  support  of  the  rule.      If  appean  by 
the  affidavits  that  the  nomination  is  in  the  resiant  freeholders, 
and  tliat  the  defendants,  who  are  to  present  tbe  nominee  to  the 
bishop,  are  mere  trustees ;  they  act  ministerially  ;  and  their  pre- 
sentation  is  not  for  the  purpose  of  giving  a  right,  but  to  procoie 
a  license  from  the  bishop  to  preach.    It  is  not  necessary  to  con« 
tend  that  a  qtlare  impedit  will  not  lie  for  a  donative,  or  for  a 
chapel  which  is  a  benefice  ;  for  this  is  a  stipendiary  curacy,  awl 
there  is  no  instance  of  a  quare  impedit  in  such  a  case.  The  cises 
cited  from  Moor  and  Dyer  only  shew  that,  where  tbe  right  of 
nomination  is  in  one,  and  that  of  presentation  in  another,  in  a 
case  where  institution  is  to  follow,  a  quare  impedit  will  lie  by 
either  party ;   but  this  is  merely  a  presentation  to  tbe  bishop 
for  a  license,  and  not  to  be  followed  by  institution.     But  even 
supposing  that  a  quare  impedit  would  lie  in  this  case,  the  geoeru 
position,  that  the  Court  will  not  grant  a  mandamus  where  there 
is  any  other  specific  legal  remedy,  must  be  understood  submodo; 
for  if  the  other  remedy  be  obsolete,  as  in  the  case  of  an  assise,  (he 
Court  will  grant  a  mandamus :  and  in  R.  v.  The  Bishop  of 
Chester  (i),  Butler,  J.  observing  upon  the  rule,  said  it  wat  dis- 
cretionary in  the  Court  to  grant  or  refuse  a  mandamus  m  such  a 
case.    Then  if  it  be  a  matter  of  discretion,  this  case  peculiar!; 
calb  for  the  interference  of  the  Court ;  because  if  a  mandamMS 
be  not  granted,  and  the  parties  be  driven  to  a  quare  impedi^t 
nearly  an  hundred  persons  roust  be  parties  to  it,  and  if  oae  of 
them  choose  to  release,  it  will  destroy  the  title  of  all  tbe  others. 
It  appears  therefore  that  a  mandamus  is  not  only  the  most  coo* 
venient,  but  the  only  practicable,  remedy.    In  JR.  v.  Blooer(cj 
a  mandamus  was  prayed  to  restore  the  party  applying  to  a  sti- 

(a)  Anit,  ^ol.  398*  (h)  Ilnd.  404.  (c)  S  Burr.  104f* 

pcfldi? 
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pendiary  curacyi  in  which  case  contrary  claims  were  set  up  by        1790. 

the  inhabitants  and  the  vicar,  the  Court  granted  the  writ :  and 

when  thb  case  was  afterwards  mentioned,  the  Court  took  oc-        ttg^inst 

casion  to  say  (a)  "That  they  had  re-considered  tlie  point,  and  The  Marquis  of 

^'  weighed  all  the  principles  and  authorities  applicable  to  it,  and 

*'  were  fuUy  satisfied  that  the  most  proper  and  most  effectual 

"  method  of  trying  the  right  to  officiate  in  such  chapels,  whe* 

**  ther  it  depended  upon  nomination  or  election,  was  by  manda" 

^*  mus."    And  though  a  mandamus  was  refused  in  JR.  v.  The 

Bishop  of  Chester  (&),  (cited  in  another  case  of  JR.  v.  The  Bishop 

of  Chester^  where  the  application  was  made  by  the  inhabitants 

of  Troutbeckf  because  a  quare  impedit  jay,  yet  no  quare  impedit 

was^ever  brought  in  that  case,  it  being  thought  impracticable 

on  account  of  the  number  of  persons  who  must  have  been  joined 

in  it. 

LfOrd  KENYON,.Ch.  J. — It  appears  from  the  ancient  roll,  re- 
ferred to  in  the  affidavits,  that  certain  proceedings  had  been  had 
before*  the  commissioners  of  charitable  uses,  respecting  the  lands 
appropriated  to  the  maintenance  of  the  curate ;  and  therefore  it 
seems  as  if  the  inhabitants  have  only  an  equitable  right.  If  so, 
this  Court  cannot  interfere  at  all ;  or  if  the  inhabitants  have  a 
legalrightf  such-right  may  be  asserted  in  a  quareimpedit.  There- 
fore qu&cunque  via  datd  this  rule  must  be  discharged.  Perhaps 
the  better  remedy  will  be,  an  information  in  the  Court  of 
Chancery  in  the  name  of  the  Attorney  General.  Supposing 
this  had  been  a  legal  right,  there  is  one  case  (in  addition 
to  those  cited)  which  my  brother  Ashhurst  has  found  in  Rast. 
506.  i,  which  shews  that  a  quare  impedit  will  lie  by  the  persons 
having  the  right  of  nomination  against  him  who  has  the  pre- 
sentation, and  who  obstructs  the  right.  As  to  the  case  cited 
from  Burr. ;  that  was  a  mandamus  to  be  restored  to  the  curacy ; 
there  a  quare  impedit  would  not  have  lain,  and  the  party  applied 
for  the  only  specific  remedy  to  make  him  curate  de  facto. 

Ashhurst,  J.  declared  himself  of  the  same  opinion. 

BuLLBR,  J.-*This  determination  will  not  interfere  with  any 
of  the  adjudged  cases.  For  it  appears  to  me  on  these  affidavits 
that  this  is  a  trusty  and  therefore  that  the  remedy  is  in  a  Court 
of  Equity.  A  party  applying  for  a  mandamus  must  make  out  a 
/ega/ right;  though  if  he  shew  such  legal  right,  and  there  be 
also  a  remedy  in  equity,  that  is  no  answer  to  an  application 

(a)  8  Byarr.  X046.  (»)  AnU^  1  vol.  398. 

for 


Stafford. 


65S  CASES  IN  EASTER  TERM 

1790.        for  a  mandamm ;  for  when  the  Court  refuse  to  grant  a  msn' 

damns  because  there  is  aoother  specific  remedy,  tbej  mean  odI; 

The  KiKO  .  >•  J      *  I 

^^gtani^        a  specific  remedy  at  law. 

ThcMiwqnMof       Grose,  J.— This  Court  will  grant  a  mandamus,  where  the 

party  applying  has  no  other  specific  legal  remedy,  or  if  socb 

other  remedy  be  obsolete.     But  here  the  party  applying  has  do 

legal  right ;  or  if  he  have,  it  may  be  asserted  in  another  1^ 

mode. 

Rule  discharged. 


jtf^?4th.  Metcalfe  against  Markham. 

The  Willie  in  aD  "TN  an  action  for  a  libel  contained  in  a  letter  dated  at  fltfft 

libel  in  a  letter         [which  is  a  town  and  county  of  itself,]  written  bj  the  de- 

y"2SS"*     d  f®"^*"^  *®  ^^  correspondent  at  Hamburgh,  in  Germany,  and 

sent  by  the       also  for  slanderous  words,   Wood  bad  obtained  a  rule  to  cbaoge 

post  into  Ga^'    ||jg  tenut  from  London  into  Yorkshire  upon  the  usual  affidavit; 

mmitf 9  may  be  " 

changed  n^m    to  set  aside  which  rule  Lambe  had  obtained  another  rule  upoo 

ivSS^^n      ""  affidavit  that  the  letter  was  dated  at  Hull,  and  sent  by  the 

the  asiial  post;  and  therefore  he  contended  that,  as  it  had  passed  through 

*'  other  counties,  it  might  equally  be  said  to  have  been  publisbcd 

[4  East,  495.]]  in  each  of  those  counties,  as  in  Yorkshire.     Ih  fact  it  roust  be 

taken  to  have  been  published  in  Germany,  where  the  letter  ^m 

opened :  but  either  way  the  defendant  could  not  entitle  himself 

to  change  the  venue,  because  be  could  not  swear  that  the  cause 

of  action  arose  in  Yorkshire  and  not  elsewhere. 

Wood  shewed  cause  upon  an  affidavit,  which  set  forth  that  tbougb 
tlie  letter  was  dated  '<  Hull/'  yet  in  fact  it  was  written  at  Scukoaih 
in  Yorkshire,  which  indeed  is  usually  considered  as  part  oftim 
and  so  called  in  common  acceptation.  He  took  the  distioctioo 
between  a  libel,  which  is  dispersed  through  several  counties,  aao 
a  letter  which  is  written  in  one  county  and  not  opened  in  an- 
other :  in  the  former  the  venue  cannot  be  changed ;  in  the  latter, 
it  may.  As  to  the  publication  being  in  Germany  where  the  letter 
\vas  opened,  tliat  does  not  vary  the  case,  since  the  onljf  paf'  ^ 
the  transaction  out  of  which  the  cause  of  action  arose,  which  hap- 
pened in  England,  was  in  Yorkshire. 

Per  Curiam.  The  Master  has  furnished  us  with  two  notes  la 
which  the  distinction  is  recognized,  as  mentioned  by  Mr.  Woodt 
between  libels  dispersed  throughout  the  kingdom,  and  those 

vkich 


IN  THE  Thirtieth  Year  of  GEORGE  HI.  63s 

which  arc  only  published  in  one  county  (a).     Here  the  de*  1790. 

fendant  is  warranted  in  his  affirmation  that  the  cause  of  action  

arose  in  Yorkshire^  and  not  elsewhere  within  the  kingdom.  against 

Rule  discharged,  Mahkhaw. 

<a)  Vide  Pinkney  ?.  ColUnt,  ante  1  vol  571.  ClUsold  v.  ClUi9idf  aate  1  voL 
^47.  and  Ereemam  V.  Ntfirif,  anU  306. 


Cooke  agaimt  Oxley.  3       ^     ^    '^    SRlth. 

^  I  ^nlS  was  an  action  upon  the  case;  and  the  third  count  A.\aym% 

A    in  the  declaration,  upon  which  the  verdict  was  taken,  JeU  g9ad8*to 

stated  that  on,  ^c.  a  certain  discourse  was  had,  4*c.  concerning  B.,f^vebuna 

the    buying  of  266  hogsheads  of  tobacco ;  and  on  that  dis-  |,|g  i-eqnest^to 

course  the  defendant  proposed  to  the  plaintiff  that  the  former  determioe 

should  sell  and  deliver  to  the  latter  the  said  266  hogsheads  [at  would  buy 

a  certain  pricel ;  whereupon  the  plaintiff  desired  the  defendant  to  ^^n"  ?f  "***; 
,.       .,        ...     .«..     .  1.  /.  .      JB.  within  the 

give  him  (the  plaintiff)  time  to  agree  to  or  dissent  from  the  time  deter* 

proposal  till  the  hour  of  four  in  the  afternoon  of  that  day,  to  "/em^wd'^^^e 

which  the  defendant  agreed;  and  thereupon  the  defendant  pro-  notice  thereof 

posed  to  the  plaintiff  to  sell  and  deliver  the  same  upon  the  terms  ^afij^f  ^aWc 

aforesaid,  ifiht  plaintiff' would  agree  to  purchase  th^m  upon  the  in  an  action 

terms  aforesaid^  and  would  give  notice  thereof  to  the  defendant  ing  them?  for 

before  the  hour^offour  in  the  afternoon  of  that  day ;  the  plaintiff  b.  not  being 

averred  that  he  did  agree  to  purcharse  the  same  upon  the  terms  orighial  con^ 

aforesaid,  and  did  give  notice  thereof  to  the  defendant  before  tract,  there 

the  hour  of  four  in  the  afternoon  of  that  day  ;  he  also  averred  that  deration  to 

he  requested  the  defendant  to  deliver  to  him  the  said  hogsheads,  ^r^^^  .^  i 

and  offered  to  pay  to  the  defendant  the  said  price  for  the  same^  ' 

yet  that  the  defendant  did  not,  8fc.  ^^/  <^^^^^^ 

A  rule  having  been  obtained  to  shew  cause  why  the  judgment   S'^^^,  X^Z, 
should  not  be  arrested,  on  the  ground  that  there  was  no  con-   u„,    c^  UiU.^ 
aideration  for  the  defendant's  promise,  rf  (j ,*>  i  -.^^ 

Erskine  and  Woodtiovf  shewed  cause.  This  was  a  bargain  and  /f^//^^^.^,,  ^. ,.  ,,v 
sale  on  condition ;  and  though  the  plaintiff  might  have  rescinded  ^    .  /  , 
the  contract  before  four  oclock,  yet  not  having  done  so,  the  con- j^      ^^  ^^^^  c;^ 
dition  was  complied  with,  and  both  parties  were  bound  by  the  /^.^  ;'/  ;,  ^ 
agreement.     The  declaration  considered  this  as  a  complete  bar;  '  ^         ' 
gain  and  sale ;  for  the  breach  of  the  agreement  is  for  not  deliver- 
ing  the  tobacco,  and  not  for  not  selling  it. 

Lord  Kenyon,  Ch.J.  (stopping  Bearcrq/2',  who  was  to  have 
argued  in  support  of  the  rule)— -Nothing  can  be  clearer  than  that 

at 
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1790. 
Cooke 

OXLET. 


at  tbe  time  of  entering  into  this  contract  the  engagement  was  all 
on  one  Hide;  the  other  party  was  not  bound;  it  was  therefore 
nudum  pactum, 

BoLLSR,  J. — It  is  impossible  to  support  this  declaration  is 
any  point  of  view.  In  order  to  sustain  a  promise,  there  maitbe 
eidier  a  damage  to  the  plaintiff,  or  an  advantage  to  the  defendant: 
but  here  was  neither  when  the  contract  was  first  made.  Then 
as  to  the  subsequent  time,  the  promise  can  only  be  supported  on 
the  ground  of  a  new  contract  made  at  four  o'clpck ;  but  there  is 
no  pretence  for  that.  It  has  been  argued  that  this  roust  be 
taken  to  be  a  complete  sale  from  the  time  when  the  condittos 
was  complied  with :  but  it  was  not  complied  with,  for  it  b  not 
stated  that  the  defendant  did  agree  at  four  o'clock  to  the  terois 
of  the  sale ;  or  even  that  the  goods  were  kept  till  that  time. 

Grose,  J. — ^The  agreement  was  not  binding  on  the  phintiS 
before  four  o'clock;  and  it  is  not  stated  that  the  parties  came  to 
any  subsequent  agreement;  there  is  therefore  no  consideration 
for  the  promise. 

Rule  absolute  (a). 

(a)  This  jadgment  was  affirmed  in  the  Excheqaer  Chamber ;  BL  St  Gm.  ^ 


May  14tb. 

If  there  be 
two  distinct 
causes  of 
actioD  in  two 
coantSy  and  as 
to  one  the 
defendant 
suffers  jadg- 
to  go  by 
dcianlty  and  as 
to  the  other 
takes  issue  and 
obtains  a 
verdict,  he  is 
entitled  to 
jadgment  for 
liis  costs  on  the 
latter  count, 
notwithstand- 
ing the  plaintiff 
is  entitled  to 
judgment,  and 
costs,  on  the 
1st  count. 
[8  T.  R.  466. 
2B^&P.50.SS4. 

5  East,  961. 

13  lb.  191.] 


Day  against  Hanks. 

m 

IN  an  action  on  the  case  for  disturbing  the  plaintiff  in  bisr^ht 
of  common  the  declaration  contained  two  counts,  for  dis- 
turbances in  two  distinct  commons  :  as  to  the  first  of  which 
the  defendant  suffered  judgment  to  go  by  default;  and  upon  the 
second  he  took  issue,  and  upon  trial  obtained  a  verdict. 

In  Michaelmas  term  last  the  plaintiff  obtained  a  rule  msf  for 
the  postea  to  be  delivered  to  him,  and  for  the  Master  to  tax  bb 
costs  thereon ;  against  which 

Cockell,  Serjt.  shewed  cause;  contending  that  though  in  gene' 
ral  by  the  statute  of  Gloucester  [6  Ed.  1.  c.  1.]  the  phiiotiff  w« 
entitled  to  the  costs  of  the  trial  if  he  succeeded  on  any  couot  h} 
which  he  was  entitled  to  damages,  notwithstanding  he  f^^ 
on  others,  yet  that  rule  must  be  confined  to  such  cases  wbet 
the  plaintiff  obtains  a  verdict  on  such  count,  and  does  not  ex- 
tend to  cases  where  judgment  goes  by  default  as  to  one  couot 
contaming  one  cause  of  action,  and  the  parties  afterwards  pro- 
ceed to  trial  upon  another  count,  containing  a  different  cause  of 
action,  on  which  a  verdict  is  found  for  the  defendant.  I^ 
would  be  very  oppressive  if  it  were  so ;  for  then  the  p'^' 

tiff; 
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tiff,  though  clesriy  in  the  wrong  with  respect  to  ibe  real  ground        1790. 

of  dispute,  might  insure  bis  costs  bj  adding  a  count,  as  in  this 

esse,  for  .some  trivial  intrusion  in  a  place,  the  right  to  which        ^oUrf 
was  never  meant  to  be  contested.      Here,    all  the  principal       Hanki. 
costs  were  incurred  by  the  plaintiflTs  own  act  in  going  down 
to  trial  upon  the  second  count,  on  which  the  issue  was  found 
against  him. 

Ldxw  and  Chambre,  contrap  contended  that  by  the  statute  of 
Gloucester  the  plaintiff  was  entitled  to  the  costs  of  the  whole 
record,  it  appearing  that  he  was  endtled  to  damages  on  one  of 
the  counts  in  his  declaration  ;  and  they  denied  that  any  distinc« 
tioo  had  ever  been  taken  in  this  respect  between  a  judgment 
after  verdict,  and  by  default.  The  general  principle  was  laid 
dowD  in  the  strongest  manner  by  the  Court  in  Bridges  v.  Ra^^ 
mond  (a),  and  in  Norris  v.  Waldron  (Jb) ;  the  latter  of  which 
was  an  action  of  trespass,  wherein  several  distinct  causes  of 
action  were  included  in  the  declaration  ;  as  to  three  of  the  counts 
a  verdict  was  given  for  the  defendant,  which  comprehended  the 
principal  question  (as  it  was  sworn)  that  was  in  litigation  be- 
tween the  parties :  but  Lord  Ch.  J.  De  Grey  said  that  *'  how- 
''  ever  hard  it  might  seem  that  a  plaintiff  should  have  his  whole 
^*  costs  where  he  fails  nine  parts  in  ten,  yet  the  rule  was  a  posi- 
'^  tive  one,  arising  from  the  statute  of  Gloucester ^  which  made  no 
'•  distinction.''  Jstlei^  v.  Youngs  8  Burr.  1232.  S.  P.  (c).  The 
cases  of  Cook  v.  Sayer  {d),  and  Greenhow  v.  Isley  (e),  where  the 
defendants  were  allowed  their  costs  on  those  counts  on  which 
tbey  obtained  judgment,  were  cases  of  double  pleas  under  the 
statute  of  Anne  (/). 

The  Court  were  clearly  of  opinion  that  the  plaintiff  was  not 
entitled  to  the  costs  of  the  trial ;  but,  whether  the  defendant  was 
entitled  to  such  costs*  they  said  would  more  properly  come  un- 
der consideration  upon  a  review  of  the  Master's  taxation:  they 
therefore  directed  that  ihepostea  should  be  lodged  in  the  hands 
of  the  Master,  that  he  might  tax  the  plaintiff  his  costs  on  the 
judgment  be  default,  and  tax  the  defendant  his  costs  on  the  ver- 
dict obtained  on  the  second  count;  which  being  afterwards  done 
accordingly, 

(«)t  Alar.  A«/».  800.  (h)i  Bloc.  Rep.  1199.  (e)  Vide  Gviuiry  v.  5ltcare 
CM/f,  1  ▼ol.  636.  (<2)  2  Burr.  753.  (e)  Bamesp  4to.  £<L  136. 

(/)  4  4r5ilJWf,c.l6. 

A  rule' 


656  CASES  IN  EASTER  TERfif 

1790.  A  rule  was  obtaiDed  in  this  term,  callbg  on  the  defendant  (o 

shew  cause  why  the  Master's  taxation  of  costs  for  him  on  tbe 

^lAui        Mcond  issue  should  not  be  set  aside. 

Hanxi.  Cockell,  Serjt.  Wood,  and  DanseTf  were  to  have  shewn  cause; 

but  the  Court  desired  to  hear  the  other  side. 

Law  and  Chambre,  in  addition  to  their  former  ai^oieot, 
said  that  the  only  statutes,  relative  to  this  case,  by  wbidi 
costs  are  given  to  defendants,  were  the  23  H.  8.  c*  15.  aad 
4  Jac.  1.  c.  3.  neither  of  which  came  up  to  it:  for  they  both 
suppose  that  the  defendant  is  entitled  to  judgment  opon  tbe 
whole  record,  in  which  case  they  provide  that  be  shall  bsfe 
judgment  to  recover  his  costs,  and  execution  thereeo,  in  the 
same  manner  as  the  plaintiff  might  have  had  against  him  in  case 
judgment  had  been  given  for  the  plaintiff.  Now  as  the  plaintiff 
is  entitled  to  judgment  on  one  count,  it  is  impossible  that 
the  defendant  can  have  judgment  for  his  costs  on  the  other:  for 
then  there  would  be  two  judgments,  the  one  for  one  party,  and 
the  other  for  the  other  party,  on  the  same  record.  The  utmost 
length  that  the  Court  have  ever  gone  has  been  in  cases  wbere 
some  of  tbe  counts  have  been  bad,  and  the  defendant  has  incur- 
red expence  thereon,  to  make  him  an  allowance  for  such  bad 
counts ;  as  was  said  by  the  Court  in  Cuttler  v.  Goodwin  (a). 

Per  Curiam.  There  will  be  no  iucongruity  in  this  case  on 
the  record.  If  tne  Court  see  two  separate  causes  of  action  oo 
the  same  record,  on  one  of  which  the  plaintiff  succeeds,  sod 
the  other  is  found  for  the  defendant,  they  are  bound  to  give  two 
distinct  judgments.  So  in  an  action  for  an  assault  and  battery 
against  two  defendants,  if  one  suffer  judgment  by  default,  scd 
the  other  justify  and  obtain  a  verdict,  there  must  be  two  separate 
judgments  on  the  record.  Here  the  plaintiff  will  have  judgment 
up  to  the  whole  extent  to  which  he  is  entitled,  by  having  judg- 
ment for  his  costs  on  the  first  count,  as  to  which  the  defendant 
<  made  default :  and  as  to  the  other  count,  which  contains  a  se- 
parate cause  of  action,  and  which  has  been  found  for  tbe  de- 
fendant, he  is  equally  entitled  to  have  judgment  for  bis  costs  in- 
curred by  the  trial  of  that  issue. 

^  Rule  discharged  (b). 

(a)  1  Sir.  420.  ettidiimte^  1  vol.  266. 

lb)  Vide  BraUhmUie  v.  Bradford,  post.  6  vol.  599. 
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1790. 
Stoduart  against  Jounsok.  Say'wth. 

AFTER  the  declaration  was  delivered,   the  defendant  paid  If  the  defend- 
540/.  into  courts  which  the  plaintiff  did  not  then  take,  into  coart,  and 
but  proceeded  to  trial,  when  a  juror  was  withdrawn  by  consent,  ^«pl«jntiff 
And  the  question  was,  whether  the  plaintiff  was  or  was  not  en-  trial  when  a 
titled  to  the  costs  till  the  time  of  paying  the  money  into  court,  •jjjjid'*       tL 
The  Master  having  taxed  those  costs,  plaintiff  is  not 

ChambrCf  on  a  former  day,  obtained  a  rule  to  shew  cause  why  cotto  uVto*^* 
the  taxation  should  not  be  set  aside :  this  was  now  opposed  by    the  time  of 

Holroyd,  who  relied  on  the  authority  of  Hartley  v.  Bateson  fn*o  coSt"*). 
(a),  to  shew  that  the  plaintiff  was  entitled  to  those  costs,  even     [WiUes.i9i. 
though  he  proceeded  in  the  action  and  there  was  a  verdict    «  b  &  P.  M.j 
against  him  ;  for  that  the  payment  of  money  into  qpurt  was  an 
acknowledgment  that  the  defendant  was  in  the  wrong  till  that 
time.     But 

The  Court  said  that  whenever  a  juror  was  withdrawn  each 
party  must  pay  his  own  costa.    And 

BuLLER,  J.  observed^ that  the  form  of  the  rule  decided  this  ' 
question ;  for  it  was  part  of  the  rule  that  if  the  plaintiff  would 
not  accept  of  the  money  brought  into  cou'rt,  with  the  costs,  Sfc. 
the  said  money  should  be  struck  out  of  the  declaration.  Then 
if  it  be  struck  out,  that  is  not  considered  as  part  of  the  decla- 
ration. 

Rule  absolute. 

(•a)  Ante,  X  vol.  629. 

(b)  The  plaintiff  is  not  entitled^ to  such  costi  after  trial.  Stevenaon  ▼.  Yifrke, 
|MM<.  4vollO.    [7T.  R.37«.] 


CowPERTHt^AiTE  ttgaifistOwhs  and  another  in  Error.     May  isftl. 

When  a  record 

THIS  action  was  brought  by  the  defendants  in  error  in  the  u  removed 
Common  Pieaa  in  the  County  Palatine  of  Lancaster,  and  c^^tn^^^p^. 
after  they  had  obtained  a  verdict,  the  plaintiff  sued  out  a  writ  of  tine  c^urt  by 
error  Mturnable  here,  which  was   non-prossed  in  this  term,  and  tharwrit 

is  non-prossed* 
this  Court  will  «ward  ezecntioD.  If  a  pUintiff  soe  out  a  tutahm  fi.  fa.,  without  an  oriiji- 
nal  jjl./a.  to  warrant  it,  the  Coort  will  not  set  it  aside,  if  the  plaintiff  afterwards  sue  out  such 
original  fi«ri/«aiis.  ^  And  If  mfi,fa.  be  sued  out  into  one  county  (when  it  should  have  been  a 
<es^^./i.)  without  any  original^.  /«.,  and  the  phiiatiff  afterwards  loe  out  an  original /./«, 
the  Court  «f  tU  permit  the  party  to  amend  the  former  on  paying  the  costs. 

Vol.  III.  U  u  And 
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CowpERTn- 

WAITB 

.   affainsi 

OWElf. 


And  a  writ  of  fieri  facias  on  the  judgment  having  issued  out  of 
this  Court  to  the  sheriff  of  Surry,  a  rule  was  obtained  by 

Baldwin,  to  shew  cause  why  it  should  not  be  set  aside  on  two 
grounds ;  Ist,  That  (he  judgment  of  non-pros  should  have  been 
remitted  to  the  County  Palatine  Court,  out  of  which  execution 
should  have  been  awarded ;  or  fidly.  That  this  should  have  been 
a  testatum  fieri  facias. 

Holroydhhev/td  cause;  and  insisted,  first,  that  when  the  record 
was  removed  into  this  Court,  the  defendants  in  error  were  en- 
titled to  sue  out  execution  here  into  any  county  in  the  king- 
dom; which  advantage  the  plaintiff  in  error  had  given  them 
by  suing  out  the  writ  of  error,  for  otherwise  no  execution  could 
have  been  issued  below  beyond  the  limits  of  the  County  Pala- 
tine. And,  as  to  the  other  objection,  he  produced  an  original 
fieri  facias  to  warrant  the  present  writ  into  Surry;  which  he 
contended  was  sufficient  to  induce  the  Court  to  permit  an 
amendment,  and  that  it  was  immaterial  whether  the  fieri  facias 
were  sued  out  before  or  after  the  testatum  fieri  facias.  Palmtt 
V.  Price,  Salk,  589.  Brand  v.  Hears,  ante  388.  Burdus  v. 
Satchmell,  Barnes  208.  and  Oates  v.  Forrest,  Barnes  196. 

The  Court  were  clearly  of  opinion  that  there  was  no  founda- 
tion for  the  first  objection  ;  for  that  it  was  not  according  to  the 
course  of  practice  to  send  the  record  back  again  to  the  County 
Palatine  Court,  but  to  award  execution  here.  And,  as  to  the 
other,  they  said  that  they  would  permit  the  defendants  in  error 
to  amend  on  payment  of  costs.     Therefore  they 

Discharged  this  rule,  on  the  defendant's  paying  the  costs  (a), 
(a)  Vide  Shaxov.  MaxweU,  post.  C  vol.  450. 


Saturday, 
May  15tli. 

The  Coart  will 
grant  a 
eertiorjari  to 
remove  an 
iudictment  for 
a  misdemeanor 
from  the 
Great  SesBions 
in  iValet  into 
Ibis  Court 


The  King  against  Griffith. 

T  EYCESTER  moved  on  a  former  day,  on  the  part  of  the 

prosecutor,  for  a  certiorari  to  remove  this  indictment  for  a 

misdemeanor  from  the  Great  Sessions  in  Wales  into  this  court : 

the  Court,  doubting  whether  it  could  be  done,  only  granted  a 

rule  to  shew  cause.     But  on  this  day 

The  Court  said  that  it  had  been  frequently  done  (a);  andtbey 
made  the 

Rule  absolute. 

(a)  Vide  1  Ro.  Abr.  S94.  B.  pi  l.  2  Keb.  7i4t.  Popk.  14*.  R.  v.  Lemii,  tStr^ 
704.  and  R.  v.  The  InhiOntmts  rf  Cioce,  4  Aim  2456.  and  several  cases  an- 
tioned  in  pages  2458,  9. 
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1790. 
Petrie  and  Another,  Executors  of  Keeble  against 

Hannay,  Baronet.  m^irxh. 

THIS  was  an  action  for  money  paid  by  the  plaintiffs,  as  exe-  Defendant 
cutors,  and  also  for  money  paid  by  the  testator,  to  the  use  Matrix  Lne 
of  the  defendant;  for  money  had  and  received  by  the  defendant  and  the  &tat.  of 
to  the  use  of  the  plaintiffs,  as  executors ;  and  for  money  bad  and  verdict  was 
received  to  the  use  of  the  testator,  in  separate  counts  ;  to  which  ^'?"°^.^'  ^^'^ 
there  were  two  pleas,  the  general  issue,  and  the  statute  of  limit-  first  issue,  and 
ations.     A  verdict  having  been  found  for  the  plaintiffs  gene-  »« notice  uken 
rally  on  the  first  issue,  and  no  notice  taken  of  the  last,  the  de»  after  error 

fendant  brouzht  a  writ  of  error  in  the  House  of  Lords,  on  two  ^'^^^s'^t  and 

,         ,  ,.  ,  ,      '  ,  joinder  in  error 

grounds ;  that  no  verdict  was  given  on  the  second  plea ;  and  (which  was  as- 

that  the  two  separate  demands  could  not  be  joined  in  one  action  ;  pJU,*t)the^" 
there  was  a  joinder  in  error,  and  a  day  was  appointed  for  the  Court  allowed 
argument  in  the  House  of  Lords.    The  plaintiffs  then  obtained  i!d^by^1le'"^"^" 
a  rule  to  shew  cause  why  they  should  not  be  at  liberty  to  amend  Judge's  notes 
according  to  the  Judge's  notes,  by  adding  a  verdict  for  them  on  co»S!^To*nnt 
the  second  plea,  and  by  entering  the  verdict  on  the  counts  for  ^ormoneyhad 
money  paid  by  the  executors,  and  for  money  had  and  received  by  defendant 
to  their  use.  Tx^^^'''^^^ 

Erskine  and  Wood  now  shewed  cause ;  and  said  that  though  such,  may  he 
perhaps  the  Court  would  have  bad  no  difficulty  in  permitting  the  'j.^^^f  \?  * 
amendment,  if  the  application  had  been  made  sooner,  they  hoped  ney  bad  and  re- 
that  such  an  indulgence  would  not  be  granted  now,  as  the  de-  use^of  ihe^tw- 
fendant  had  brought  a  writ  of  error  on  these  objections,  and  the  tator:  but  a 
plaintiffs  themselves  had  joined  in  error.  debt^d^/**  <A« 

Bearcroft  and  Russell,  in  support  of  the  rule,  observed  that  executor  in  kia 
the  record  still  remained  in  this  Court,  though  a  transcript  of  it  cannof 
was  sent  into  the  House  of  Lords,  and  therefore  there  was  some-  [^^'*^^*'^^^' 
thing  here  by  which  the  amendment  could  be  made  ;  and  that  in      5'ib.  2^4.  '* 
such  cases  it  was  almost  a  matter  of  course  to  permit  such  an    ^  ^^>  ^^i' 
amendment  on  payment  of  costs. 

BuLLBR,  J.  said  that  such  amendments  had  been  frequently 
permitted.  The  first  is  merely  a  slip  of  the  clerk,  in  not  entering 
up  the  verdict  for  tbe  plaintiffs  on  the  second  plea«  And  as  to 
the  second,  he  said,  he  was  clearly  of  opinion  that  it  was  not  er- 
ror ;  for  though  an  executor,  when  suing  for  a  debt  due  to  the 

U  u  2  testator. 


6G0  •      CASES  IN  EASTER  TERM,  &c. 

1 790.        testator,  could  not  join  a  debt  due  to  himself  in  his  OBjp  right  (a)\ 

yet  it  was  the  constant^practice  to  join  in  the  aankc  dedaranoa 

^wf       several  counts  for  money  had  and  received  by  the  defendant  to 
Uaknat.      the  use  of  the  testator,  and  to  the  use  of  the  executor^  as  such. 
Per  Curiam,  Rule  absolute. 

(a)  Hoekinv.  QuiUer,  S  Sir.  1971. 


MMday,  CoRBETT  asatfist  Bates  and  Another. 

May  17tli.  ^ 

If  the/ifitia<be  nHHIS  was  an  action  against  the  defendants  for  an  act  done  b/ 

ara^sToie  ^    them  as  justices  of  the  peace.     The  /a«tet  against  JBfl/« 

defendant  by  ^as  by  the  name  of  William,  and  the  alias  by  the  name  uf  John; 

name!*'rnd*Sie  the  former  was  sued  out  in  due  time,  but  not  the  latter. 

uiiai  by  ano-  Russell  obtained  a  rule  to  shew  cause  why  the  proceedings  as 

pu[n*iff  after-  against  the  defendant  Bates  should  not  be  set  aside  for  this  ir- 

wards  proceed,  regularity :  this  was  now  opposed  by 

the  Court  ^Ul  \        ^        ^       .        -  .     .U^    _,       ^ 

set  aside  the  lAycester  for  the  plamtitf.     ISut 

proceeding  y^  Cwift  thought  the  proceedings  irregular,  and  set  liem 

for  irregu-  ■'.                it»                      »' 

larity.  aside  as  far  as  they  respected  oates^ 

[S  East,  167.]  Rule  absolute. 


The  two  following  Rules  were  made  by  the  Court  in  ibis 

Term. 

GENERAL     RULE. 

IT  IS  ORDERED,  That  from  and  after  the  Essoin  Day 
of  the  next  Trinity  Term  the  Clerk  of  the  Bails  of  ibis 
Court  shall  mark  the  Bail-Pieces  numerically  as  they  are  re- 
ceived. 

GENERAL     RULE. 

IT  IS  ORDERED,  That  from  and  after  the  last  Day  ^ 
this  Term,  where  short  Notice  of  Trial  is  to  be  acccptei 
in  Country  Causes,  such  Notice  shall  be  given  at  least  Four 
Days  before  the  Commission  Day,  one  Day  exclusive  and  "^ 
Other  inclusive. 


THE  END  OF  EASTER  TERM,  SO  GeORGE  IIL 


CASES  l!?^- 

ARGUED  AND  DETERMINED 


IN  THE 


Court  of  KING'S   BENCH, 


IN 


Trinity    Term. 

In  the  Thirtieth  Year  of  the  Reign  of  George  III. 

Jones  against  Concannon.  j^'4th, 

TEKYLL  moved  in  this  action  of  replevin  for  judgment  as  No  Jndgment 
in  case  of  a  non-suit  for  not  going  to  trial  according  to  the  ^^uuln 
practice. of  the  Court;  and  be  observed  that  though  it  was  held  replevin  (0* 
in  Eggleion  v.  Smith  (a)  that  the  Court  would  not  grant  such 
an  application,  jet  in  Bentley  v.  ScoU  (6)  the  contrary  was  de« 
termined,  on  the  express  ground  that  the  act  of  parliament  (c) 
had  made  no  distinction.     But 

Per  Curiam.  In.  replevin  both  parties  are  actors.  And  as 
the  defendant  might  have  carried  down  the  record  by  proviso, 
it  is  an  answer  to  this  application. 

Rule  refused  (d)m 

(a)  Sajf.  <m  Cut^  168.'  This  probably  is  the  same  case  as  that  reported  in  1 
BL  Rep.  375,  by  the  name  of  Eggleian  v.  Smart, 

(6)  S  Barnes  257.  («)  14  Geo.  S.  e.  17. 

(d)  Jadgment  as  in  case  of  a  non-suit  may  be  given  in  a  travene  of  a  retnra 
to  a  mandarons.    Post.  4  voL  689. 

ie)  Vide  Shortridge  v.  Hiem^  pott.  5  vol.  400.  S.  P. 
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Tuesduff, 
June  8th. 

If  one  of  two 
defendants 
ftutfer  judg- 
ment by 
default  aqd  tdc 
other  1^0  to 
triAl,  tlie 
pliuutiff  can- 
not be  non- 
raited  as  to 
hhn,  but  such 
defendant 
must  have  a 
verdict  if  the 
plaintift  fail  to 
make  ont  his 
case. 


IIannay,  Bart,  against  Smith  and  Williams. 

IN  an  action  of  assumpsiij  Smith  one  of  the  defeodants  suf- 
fered judgment  tq  go  by  default,  and  Witliams  the  other 
defendant,  at  the  sittings  during  the  Term  at  Guildhall,  oIh 
tained  a  verdict. 

Woody  for  the  plaintiff,  contended  then,  and  renewed  bb  mo- 
tion now,  by  leave  of  the  Court,  for  a  uon«suit ;  but  Lord  £eji- 
yon  then  thought  that  there  could  not  be  a  non-suit  in  the  cause 
in  respect  of  one  of  the  defendants,  after  judgment  for  the  plain- 
tiff by  default  against  the  other. 

7/ie  Court  were  clearly  of  the  same  opinion ;  and  said  it  had 
been  often  so  decided. 

Rule  denied  (a). 

(«)  Wtller  ▼.  Goyt0H  and  anodier,  l  Burr,  358.  and  HarrU  ▼•  Bmttaitifj 
Cowp.  485.  S,  P,  ' 


Tuesday^ 
June  8tL. 

An  attach- 
ment of 
privilege  is  not 
a  continuance 
of  a  bill  of 
JMiddlesex  so 
as  to  avoid 
the  statute  of 
limitations. 
[Willes  259.] 


Smith  one,  &c.  against  Bower. 

CASE  upon  promises.      Pleas,  the  general  issue,  and  tlie 
Statute  of  Limitations.     Replication  that  within  six  years 
after  the  cause  in  ihe  first  count  accrued,  namely,  on  the  28th 
November  1785,  the  plaintiff  sued  out  a  bill  of  Middlesex  zgtdnst 
the  defendant  and  one  John  Astle,  for  the  same  cause  of  action, 
returnable  Monday  next  after  eight  days  of  Si.  Hilary  ;  that,  on 
a  return  that  those  defendants  were  not  found,  another  writ  was 
issued,  returhable  Wednesday  next  after  fifteen  days  from  the 
day  of  Easter;  that  regular  continuances  were  entered  till  Friday 
next  after  the  Morrow  of  All  Souls,  at  which  day  the  plaintiff 
appeared  and  offered  himself  against  the  defendants  in  that  plea, 
but  the  sheriff  did  not  return  the  precept,  nor  did  any  thing 
therein ;  therefore  the  plaintiff,  afterwards,  on  the  6th  of  No- 
vember 1789,  prosecuted  out  of  this  court  against  this  defendant 
an  attachment  of  privilege  for  the  same  cause  of  action;  to 
which  the  defendant  appeared,  ^c.     And  the  plaintiff  averred 
that  the  bill  of  Middlesex  .first  sued  ont  and  returned  and  the 
several  other  writs  and  the  writ  of  attachment  of  privilege 
were  severally  sued  out  with  a  view  to  exhibit  his  bill  or  declare 
for  the  same  cause  of  action  as  is  mentioned  in  the  first  count 
There  was  also  a  replication^  as  to  the  residue  of  die  promises 
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in  the  olher  counts,  that  the  defendaot  undertook  and  promised        1790. 
within  six  years  before  the  exhibiting  of  the  plaintiff's  bill ;  on        

t    *     I      1  S%II1*H 

which  last  issue  was  taken.  To  the  first  replication  there  was  a       ajB^ahut 
demurrer,  and  joinder.  Boweh. 

Wood,  in  support  of  the  demurrer,  insisted  that  the  replica* 
tion  could  not  be  supported,  inasmuch  as  the  attachment  of  pri- 
vilege could  not  be  considered  as  a  continuance  of  a  suit  com- 
menced by  a  bill  of  Middlesex.  But  the  bill  of  Middlesex  ought 
to  have  been  regularly  continued  on  the  record.  Formerly  it 
was  doubted  whether  or  not  the  plaintiff  might  reply  a  latitat 
sued  out  within  the  six  years ;  and  though  it  has  long  been  set- 
tled that  he  may,  yet  '^  the  latitat  must  be  taken  out  with  in- 
**  tent  to  declare  in  that  action,  and  must  be  continued  to  the 
"  filing  of  the  bill."  2  Burr^  961.  Now  here  the  former  pro- 
cess was  abandoned,  and  another  writ,  totally  unconnected  with 
it,  sued  out.  The  attachment  of  privilege  therefore  cannot  be 
considered  as  a  continuance  of  the  action  commenced  by  the  bill 
of  Middlesex^  any  more  than  a  writ  sued  out  in  another 
court.  And  the  plaintiff  himself  considered  the  attachment  of 
privilege  as  the  commencement  of  another  writ,  for  he  has 
stated  in  the  replication  that  he  prosecuted  by  attachment  of 
privilege. 

Manley,  contra^  admitted  that  if  an  attachment  of  privilege 
roust  be  considered  as  an  original  writ  the  replication  could  not 
be  supported,  but  contended  that  **  it  was  only  as  a  latitat  and 
**  not  as  an  original ;''  1  Show.  367 ;  and  consequently  that  it 
might  be  considered  as  a  continuance  of  the  former  writ.  An 
attachment  is  mere  process  to  bring  the  party  into  court.  Dixon  v. 
Atkinson^  2  Barn.  343.  The  Statutes  of  Limitations  have  always 
been  construed  strictly  to  prevent  a  plaintifl^s  being  defeated  in 
a  just  demand;  Sir  W.  Jones  312,3;  Cro.  Car.  294;  and 
Sty.  444;  and  in  2  Bl.  Rep.  1133.  it  was  said  that  ''  a  suit 
''  actually  begun,  however  informally  or  irregularly,  was  suffi- 
*^  ent  to  stop  the  limitatiou."  In  answer  to  the  last  observation 
by  the  defendants's  counsel  that  the  plaintiff  has  stated  that  he 
commenced  another  action  by  prosecuting  out  of  the  Court  the 
attachment  of  privilege,  that  is  a  mere  description  of  the  right 
in  which  the  plaintiff  sued.  In  2  Lev.  40,  and  1  fen/r.  199> 
5.  C,  where  an  attorney  sued  by  original,  and  declared  upon  his 
privilege,  it  was  held  that  the  alleging  of  his  profession  and  pri- 
vilege in  the  declaration  was  surplusage.  There  may  be  some 
ca^s  where  the  party  can  not  be  brought  into  court  by  any 
U  u  4  other 
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1790.        other  means ;  as  suppose  after  suing  out  a  bill  of  Middlaex  or 

'      "        a  latitat  the  defendant  became  a  memb«r  of  parliament,  or  an 

ftguina        attorney,  he  must  then  be  sued  as  a  privileged  person ;  and  tbt 

liowER.       would  not  be  a  discontinuance  of  the  bill  of  Middie$ex  or  latitat. 

Lord  Kbnyon,  Cfa.  J. — It  is  true  that  if  an  action  be  com- 
menced, though  informally,  to  prevent  the  operation  of  the  Sta- 
tute of  Limitations,  it  will  have  that  effect  if  ii  be  duly  amtin- 
ued:  but  the  question  here  is,  whether  the  action  were  duly' 
continued  or  not.  The  mode  of  continuing  a  bill  of  Middlesex 
or  a  latitat  is  very  familiar ;  it  is  in  every  day's  practice.  Bot 
here  the  plaintiff  abandoned  the  proceedings  on  the  bill  of  Mid- 
dlesex, and  sued  out  an  attachment  of  privilege,  which  bean  do 
analogy  to  the  former  proceeding.  I  am  therefore  clearly  of 
opinion  that  this  was  not  a  continuance  of  the  former  suit,  and 
that  the  replication  (Cannot  be  supported. 

AsHHURST,  J.— In  order  to  prevent  the  Statute  of  Limita- 
tions from  running,  it  is  absolutely  necessary,  not  only  that  a 
writ  should  be  sued  out,  but  that  it  should  be  regularly  contin* 
ued.  Where  indeed  the  plaintiff  has  been  guilty  of  an  omisdioo, 
or  mere  irregularity,  the  Court  will  interpose  and  grant  him  an  io- 
dulgence  for  the  sake  of  preserving  the  right  of  action ;  and  it 
is  on  that  ground  that  we  permit  continuances  to.be  added 
afterwards.  But  where  it  is  admitted  that  the  party  has  discon- 
tinued, he  cannot  sue  out  a  writ  of  a  diffeient  nature  and  consider 
it  as  a  continuation  of  the  former  action :  he  must  pursue  iiift 
action  in  the  mode  allowed.by  the  Courts. 

BuLLER,  J.-^The  word ''  continuance"  is  so  plain  andsimple 
in  itself  that  it  is  not  capable  of  two  interpretations.  When  we 
speak  of  writs  being  continued,  we  mean  that  it  must  app^ 
on  the  record  that  the  Court  has  from  time  to  time  kept  the  origi- 
nal suit  alive ;  and  that  th€  plaintiff' i$  proceeding  to  bring  the  de* 
fendant  into  court  on  the  suit  originally  commenced.  But  it  must 
appear  on  the  record  that  it  was  a  continuance  of  the  on* 
ginal  writ.  Now  here  a  bill  of  Middlesex  was  sued  out,  wbich 
was  continued  down  to  a  certain  time,  when  that  proceeding 
stopped,  and  then  the  plaintiff  sued  out  an  attachment  of  pri* 
vilege;  which  was  not  a  continuance  of  the  former  writ ;  for  it 
has  no  connection  with  it.  The  cases  from  Shower  and  Bam^ 
were  cited  to  shew  that  an  attachment  of  privilege  was  only  ^ 
a  latitat,  and  not  as  an  original  writ:  but  that  proves  that  it  » 
not  a  latitat ;  for  nullum  simile  est  idem.  With  respect  to  tbe 
instances  put  of  a  person  becoming  a  member  of  parliameot;^'' 

•a 
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an  Qltorney,  after  he  is  sued;  it  will  be  time  enough  to  decide        1790. 

tlie  former  when  it  occurs :  but  the  latter  is  too  cleai:  to  admit        

of  a  doubt ;  for  he  fcannot  avail  himself  of  the  privilege  which  is  agu^t 
conferred  on  him  after  the  action  is  brought :  and,  if  in  such  a  Boweb. 
case  he  were  to  plead  his  privilege,  the  plaintiff  might  repl^r  that 
the  writ  was  sued  out  against  him  before  he  became  an  attorney. 
GrosEi  J. — ^The  Statute  of  Limitations  (a)  enacts  that'all  ac« 
tions  upon  the  case,  4rc.' shall  be  commenced  and  sued  within  six 
years  next  after  the  cause  of  action :  but  this  suit  was  not  com- 
menced within  that  time ;  for  a  bill  of  Middlesex  and  an  attach- 
inent  of  privilege  cannot  be  said  to  be  one  and  the  same  suit. 

Judgment  for  the  defendant, 

(a)  81  Jac.  1.  c.  16.  t.  3. 


T.  PoMERY,  Assignee  of  J.  Pomery,  against  Par-  ^^'-^  -^     ' 

TiNGTON  and  Another,  Executors  of  M.  Grylls.  J^f^ 

THIS  was  an  action  of  covenant.     The  declaration  stated  under  the  set- 
that  by  an  indenture,  dated  3d  January  1764,  M.  Grylls  tlementofan 
in  consideration  of  30/.  demised  to  J.  Pomery  a  moiety  of  the  p^ytertothe 
tithes  of  corn  and  grain  in  5^  Nyot  in  Cornwall,  for  99  years,  tenant  in  pos. 
if  the  plaintiff  should  so  long  live,  to  commence  from  and  im-  4diw€nyp9ri 

mediately  after  the  deaths  of  J.  Pomery  and  JS.  Carlyon,  at  the  ofthepremuM 
•'                                                        "^                          '     '        ,  90  at  the  nsoal 
rents  of  19s.  payable  quarterly,  two  capons  yearly,  and  aheriot  rents  be  re- 
ef 40«.  on  the  death  of  the  plaintiff,  he  dying  tenant  in  posses-  JIf7iM«*whiS 
sion.     That  the  lease  contained  a  covenant  by  M.  Grylls^  war-  had  never  been 
ranting  title  to  J.  Pomery,  his  executors,  S^c.     The  declaration  i^d^void!  ^S 
then  stated  the  deaths  of  J.  Pomery  and  £.  Carlyon,  on  which  aU  these  cues 
the  plaintiff  became  possessed  of  the  moiety  of  the  tithes.    That  the  parties"  ^ 
one    C.  Grylls,  being  seised  in  fee  of  the  moiety  of  the  said  » to  govern  the 
tithes,  by  will  dated  23d  jipril  1726,  devised  all  his  manors,  struing  the 
messuages,  lands,  tenements,  and  hereditaments,  with  their  ap-  P?^?.[' 
purtepances,  to  his  wife  Mary  Grylls  for  life,  remainder  to  sEast/ssi! 
trustees  to  the  use  of  William  Grylls  for  life,  remainder  to  the  ^  M.  &S.99.] 
use  ofjB.  Grylls  the  eldest  son  of  William  for  life,  remainder  to  *^'^^  "  ^e/>-»^- 
the  use  of  his  first  and  other  sons,  i^c.  in  tail-male,  remainder  to  ^  ''  '^ 
the  use  of  2lf.  Grylls  (the  lessor)  second  son  of  W.  Grylls,  foe 
life,  remainder  to  the  use  of  his  first  and  other  sons  in  tail  male, 
^em^inder  to  th^  devisor's  own  right  beirs.    That  the  devisor 

declared 
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1790.        month,  and  a  verdict  found  for  the  lessor  of  the  plaiDtiffl    It 
— —        was  proved  at  the  trial  of  this  cause  that  the  value  of  the  moietv 
^!^^      of  the  said  tithes  was  SO/,  per  annum;  and  it  was  cootended  oo 
FAariHGTOH;   the  part  of  the  plaintiff  that  the  mode  of  estimating  the  ciam^e 
sustained  by  him,  if  he  were  entitled  to  recover,  was  Co  ascer- 
tain the  value  of  the  interest  in  the  said  term  contained  in  the  is- 
denturci  on  wliich  the  action  is  brought^  at  the   time  of  the 
death  of  Mathew  Grylls,  and  to  add  to  the  amount  thereof  the 
costs  of  defending  the  ejectment,  by  which  mode  of  eatimation 
of  the  damages  the  same  amount  to  500/.     On  the  part  of  the 
defendants  it  was  insisted  that  the  plaintiff  was  only  entitled  to  re- 
cover the  sum  of  50/.,  being  the  fine  paid  on  the  making  of  the 
lease,  the  interest  thereof  calculated  to  the  time  of  the  judgmoit, 
and  the  costs  of  defending  the  ejectment^  which  sums  amount 
to  125/.   17f.  ^d. 

This  case  was  argued  last  Term  by  Lens  for  the  plaintiff',  and 
Burrough  fur  the  defendants ;  and  again,  on  this  day  bj  Le^ 
rtfnce,  Serjt.  for  the  defendants ;  Morris  was  to  have  argued  for 
the  plaintiff,  but  the  Court  were  satbfied  with  the  former  argii« 
ment. 

LenSf  for  the  plaintiff,  contended  that  he  was  entitled  to  re^ 
cover  on  the  ground  that  Mathew  Grylls  had  no  power  to  make 
the  lease  in  question  (a).  Powers  of  this  sort  have  always  been 
construed  strictly,  so  as  to  prevent  the  reversioner  from  bemg 
injured  for  the  sake  of  a  present  benefit  to  the  possessor ;  thougk 
still  indeed  the  intention  of  the  party  is  the  true  rule  of  con- 
struction. Now  here  the  manifest  intention  was  that  nothiog 
should  be  demised  but  what  had  been  usually  demised  before; 
the  rest  was  intended  to  remain  in  the  hands  of  the  possessor,  for 
the  time  being,  for  his  benefit.  For  according  to  the  terms 
of  the  power  the  usual  rent  was  to  be  reserved  for  every  thing 
which  was  demised;  and  therefore  taking  the  whole  of  tke 
power  together  it  amounted  to  this,  that  all  such  parts  of  the 
estate  as  had  been  before  demised  might  be  demised  again  on  tke 
usual  rents,  but  that  the  other  part  should  not  be  demised  at  all ; 
and  here  it  is  stated  that  there  had  been  other  parts  of  the  estate 
before  demised,  but  that  tbb  had  not.  In  Mountjoy*B  case  (fr)  it  ap- 

(a)  A  preliminary  objection  was  taken,  vts.  that  the  defendants  were  ettop- 
ped  from  iniisUng  on  the  title  of  M,  G.  because  be  had  notice  of  the  ^ectnait 
brovgfat  against  the  plaintiff  and  neglected  to  defend  his  title  .*  but  aa  the  ja4giiieBt 
of  the  Conrt  was  founded  on  the  principal  question  only.  It  is  thought  unneoessiiy 
to  enter  into  this  and  other  minute  powti  which  were  stated  in  the  coone  of  dift 
argnment. 

(fr;  9  Co,  3,  h,  and  Moore  197.  S.  C. 

pcared 
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peared  that  by  a  special  act  of  parliament  the  manor  of  Hempstone  1 790. 
Arundel  wa«  entailed  on  A.  the  wife  of  Lord  Mountjoy,  with  ■  ■ 
several  remainders  over,  with  a  proviso  that  neither  of  the  ^^H^^ 
donees  should  alien,  ^c.  the  said  manors,  ^c.  or  any  part  thereof,  Partihgtoit. 
but  only  \apud  alia]  for  term  of  life,  or  for  years,  or  at  will, 
after  the  custom  of  the  munor  yielding  the  true  and  ancient  rent 
of  the  said  lands  and  tenements ;  and  that  all  other  acts  should 
be  void.  The  special  verdict  further  stated  that  the  manor  con- 
sisted of  several  free  rents,  and  copyhold  tenements,  an  acre  of 
waste,  S^c.  The  Lord  Mountjoy  and  his  wife  demised  a  moiety 
of  ibe^  manor  with  the  appurtenances  for  300  years  rendering 
rent.  There  the  second  resolution  of  the  Court  was,  that  in 
respect  that  the  acre  of  waste  had  never  been  demised  before,  the 
rent  which  was  entirely  reserved  out  of  the  whole,  could  not  be 
said  to  be  v^tus  et  antiqum  reditus ;  for  how  could  it  be  called 
so  when  it  issued  out  of  a  thing  which  never  was  charged  with 
any  rent  before  i  And  tlie  fourth  resolution  went  still  further ; 
for  the  lease  was  also  held  bad,  because  the  rent  was  reserved 
half-yearly  instead  of  quarterly,  the  latter  being  the  most  bene- 
ficial for  those  in  remainder.  This  shews  the  great  strictness 
with  which  the  Courts  have  considered  this  subject.  And  the 
words  of  the  report  in  Moore  are  still  stronger ;  for  it  is  there 
said,  that  by  the  words  yieling  the  true  and  ancient  rent,  S^c. 
it  is  of  necessity  that  the  thing  demised  should  have  been  in 
demise  before,  and  that  the  rent  should  be  reserved  on  such  de- 
mise, which  was  not  the  case ;  wherefore  there  was  no  true 
and  ancient  rent  reserved.  The  foundation  of  that  judgment 
was,  that  the  intention  of  the  parties,  that  nothing  should  be 
demised  which  had  not  been  before  demised,  was  to  be  collected 
from  the  words, ''  yielding  and  paying  the  true  and  ancieTi/  rent;" 
and  that  those  words  operated  in  restraint  of  the  former  words 
of  the  act  giving  the  power.  The  case  of  Baggot  v.  Oughton  (a) 
iivas  decided  on  the  same  principle ;  where  jn  a  marriage  set- 
tlement there  was  a  proviso  that  any  person  seised  by  virtue 
thereof  of  the  land,  might  lease  for  three  lives  or  twenty-one 
years,  all  or  any  part  of  the  premises  at  such  yearly  rents  or  more 
as  the  same  were  then  let  at.  The  question  there  turned^  on 
the  validity  of  a  lease  of  a  capital  messuage,  for  twenty-one  years 
reserving  no  rent,  which  had  never  been  let  before:  The  Court 
were  unani[^pusly  of  opinion  that  it  was  void ;  referring  to  the 

(a)  8  Mod.  S49.  and  Fwies^  33U. 

judgment 
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i790.       judgment  of  Lord  Ch.  J.  Faughauy  in  Tristram  Baltinglass-r' 

where  he  said  that  where  power  is  given  to  make  leases  of  laoik 

*^^JJ^*  for  twenty-one  years,  reserving  the  rents  which  were  therwi 
PAiiTiMOTOif*  reserved  at  the  time  of  making  the  deedj  in  such  case  the  laodi 
demisable  by  that  power  must  be  lands  then  in  lease  on  wbid 
some  rent  is  reserved.  And  according  to  Forteseu^s  report  e( 
the  case,  the  Court  held  it  a  void  lease  notwithstanding  Comber- 
foreCs  case  (6),  and  that  of  Walker  v.  Wakeman  {c).  And  itb  to  be 
observed  that  in  the  case  of  Baggot  v.  Oughian  there  was  tgeoenl 
power  to  demise  all  or  any  part  of  the  premises ;  which  genentitj 
was  held  to  be  restrained  by  the  subsequent  words.  With  rapcct 
to  Comberfords  case,  which  will  be  relied  on  by  the  other  lide, 
there  lands  were  conveyed  to  uses,  with  a  power  to  mske  lease: 
of  the  premises  or  any  part  thereof  for  three  lives  or  years  dtter- 
minable  thereon,  ita  quod  such  rent  or  more  be  reserved  as  *» 
reserved  or  paid  thereon  for  two  years  next  before.  Some  of  the 
lands  had  not  been  leased  before  at  any  rent  for  two  years ;  awl  jet 
it  was  said  that  the  party  might  lease  these  lands  reserving  vInt 
rent  he  pleased  ;  for  it  appeared  by  the  generality  of  the  wonis 
that  it  was  intended  that  he  should  have  power  to  lease  all  tlit 
lands.  Perhaps  part  of  that  case,  whieh  goes  to  shew  that  tbe 
construction  of  such  a  power  must  be  governed  by  the  spparcQ* 
intent  of  the  parties,  may  be  supported  :  but  if  it  be  cited  to 
shew  that  the  generality  of  the  words  in  the  first  part  could  not 
be  restrained  by  the  subsequent  words,  that  case  cannot  belay 
For  the  act  of  parliament  in  Lord  Mountjoy's  case  had  eqd'J 
general  words,  and  yet  they  were  held  to  be  restrained  bj  vlat 
followed.  In  truth  the  whole  of  such  a  clause  must  be  taka 
together  in  order  to  collect  what  the  intention  of  the  party  rcallf 
was;  and  therefore  it  is  begging  the  question  to  ssy,  thattbe 
intention  of  the  party  that  all  should  be  demised  is  to  be  col- 
lected from  the  first  general  words,  without  taking  into  cob- 
aideration  the  restrictive  words,  which  control  the  geoerali? 
of  the  former,  and  signify  part  of  that  intention.  In  the  saoe 
manner  it  might  equally  be  contended  that  a  fee  should  p^ 
by  general  words  in  a  will,  notwithstanding  the  addition  of  sob- 
sequent  words,  shewing  a  manifest  intention  that  only  an  esUte 
for  life  or  in  tail  should  pass.  Another  case  is  that  of  ffol^' 
V.  Wakeman  (d)  ;  where  an  estate  consbting  of  land  sod  a  rec' 

(a)  Vaugk.  S5.        (6)  2  Vol-  Ahr.  26S.  pi.  15.        (c)  t  Let,  150. 
(d)  1  VeiOr.  294.  and  2  Uv.  150.  S.  C. 
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tory  was  conveyed  to  the  use  of  one  for  life,  i^e,  with  a  power        1790. 

to  let  the  premises  or  any  part  of  them,  so  as  such  a  rent  was        * 

reserved  for  every  acre  of  land.  The  tenant  for  life  demised  agmut 
the  rectory  which  consisted  of  titheM  only,  reserving  a  rent;  and  PARTureTow. 
the  Court  held  that  the  lease  of  the  rectory  was  good.  But 
there  the  restriction  could  not  be  applied  to  the  subject  matter 
of  the  rectory ;  for  the  rent  was  to  be  reserved  for  every  acre ; 
and  Hale  said  in  the  report  of  the  case  in  3  Keb.  593.  that  re- 
serving 5s.  per  acre  must  be  intended  of  such  things  as  con- 
sisted of  acres.  But  here  the  restriction  does  operate  upon  the 
subject  matter  of  every  part  of  the  premises  contained  in  the 
power.  And  besides  the  resolution  there  was  chiefly  grounded 
on  CombefforiTB  case,  as  to  which  Lord  Hale  observed  that, 
St  res  esset  integra,  he  should  have  been  of  another  opinion.  As 
to  the  case  of  Winter  v.  Loveday  (a),  in  which  it  was  said  that 
where  a  qualification  is  annexed  to  a  power  of  leasing,  which 
if  observed  goes  in  destiuction  of  the  power,  the  law  will  dis« 
pense  with  such  a  qualification ;  as  for  instance  where  there  is 
a  power  given  to  one  to  make  a  lease  of  a  manor  or  of  any  part  so 
as  the  ancient  rent  is  reserved,  he  may  by  this  power  make  a 
lease  of  the  services,  parcel  of  the  manor,  upon  which  no  rent 
can  be  reserved,  otherwise  the  express  power  would  be  de- 
feated :  the  answer  to  that  is,  that  it  was  not  the  point  in  judg-^ 
nient  before  the  Court:  but  besides  the  qualification  in  this  case 
does  not  go  to  the  destruction  of  the  power ;  for  there  is  some- 
thing on  which  the  power  may  operate  even  though  the  quali- 
fication were  observed.  Neither  is  the  last  case  on  this  subject, 
that  of  Goodiitle  v.  Funucan  (6),  an  authority  against  the  plain- 
tiff; for  there  Lord  Mansfield  relied  on  the  power  to  lease  the 
manors  ^nd  fisheries  being  expressly  given  (c),  and  observed  that 
the  restriction  that  the  usual  rent  or  more  should  be  reserved 
could  not  have  been  intended  to  operate  on  the  fisheries  demised. 
There  too  the  manor  and  fisheries  were  of  very  trifling  va- 
lue, and  therefore  could  not  have  been  within  the  contempla* 
tiou  of  the  parties ;  and  the  reversioner  could  not  be  injured,  as 
in  fact  30/.  a  year  more  was  reserved  than  had  ever  been  paid 
before.  Whereas  in  this  case  the  value  of  the  tithes  is  SOL  per 
annum ;  and,  as  only  a  nominal  rent  was  reserved,  a  ntaterial  in- 

(a)  Carth,  429.  (b)  Dougl.  54S. 

(«)  Note,  That  appears  by  the  judgment  of  Lord  Mantfield  in  the  printed  re- 
port, and  upon  reference  to  the  oiiginal  state  of  the  ease,  foot  tin  word jMertet 
happens  not  to  be  inierted  in  the  previous  part  of  the  report. 

jury 


672  CASES  IN  TRINITY  TERM 

1 790*       jury  has  been  done  to  the  reversioner.  And  in  that  case  the  Cout 

' acknowledged  the  case  of  Baggai  y.  OitglUon  to  be  good  law, 

^mintt  *nd  professed  to  proceed  upon  it.  The  principle  here  cootended 
PABTiHGToir.  for  ^33  a|,Q  recognized  in  the  case  of  Doe  v.  Sandham  (a);  vheit 
it  was  held  that  an  unusual  covenant  in  a  lease  was  an  ondoe 
execution  of  a  power  to  lease  reserving  the  usual  covenants,  and 
that  the  lease  was  void.  Upon  a  review  of  all  the  authoriiic? 
it  appears  that  the  intention  of  the  parties  is  the  governing 
principle  of  construction,  which  can  only  be  collected  bj  c<a- 
struing  the  whole  together:  and  upon  a  question  of  intentioo,if 
it  were  even  doubtful  on  the  words  themselves,  it  is  material  to 
observe  that  tithes  are  not  usually  a  subject  of  demise. 

Lawrence^  Seijt.  and  Burrough,  contra.    The  question  must 
depend  on  the  intention  of  the  devisor  and  on  the  adjudged  cases. 
Now  the  will  is  drawn  in  a  technical  form,  and  all  the  liiuiu- 
tions  in  it  are  confined  to  the  male  branches  of  the  family;  from 
whence  it  is  fair  to  infer  that  it  was  the  devisor's  inteatioo  to 
give  the  person  m  possession  a  power  of  making  a  provision  for 
the  female  parts  of  the  family  out  of  any  part  of  the  estate. 
The  intent  that  every  part  of  the  estate  might  be  leased  i: 
sufficiently  expressed  by  the  general  words  which  the  deiisof 
has  used ;  for  the  power  to  lease  contains  a  descriptioo  of 
all  his  manors,  lands,  tenements,  hereditaments,  S^c.  in  tlj^' 
most  general  words ;  and  there  is  nothing  to  restrain  the  ope- 
ration of  those  words  as  to  the  subject  matter  of  this  defflis^* 
The  power  given  in  Mouutjoy*9  case  was  a  negative  one ;  andoot 
a  general  power,  as  this  is,  with  a  qualification  annexed  to  it. 
There  the  proviso  was  that  the  person  in  possession  should  oot 
alien,  l^c.  but  only  for  a  jointure,  ^c.  and  at  such  renU.    Tbat 
therefore  could  not  be  extended  to  give  an  affirmative  power  of 
leasing  a  subject  matter,  where  the  condition  imposed  coald  not 
be  complied  with.  The  case  of  Baggot  v.  Oughton  also  turned 
^  on  the  intention  of  the  parties ;  and  Lord  Mansfield^  when  cos* 
menting  on  that  case  (6),  said  '^  that  the  nature  of  fhe  power 
**  shewed  that  it  could  not  be  meant  to  extend  totheaocieot 
^  manor  house  at  all,  much  less  without  reserving  any  rent.' 
But  the  nature  of  this  property  does  not  manifest  that  it  wastbe 
devisor's  intention  that  the  tithes  should  not  be  jdemised.    As  to 
the  case  of  Triitram  v.  Lady  Baltinglass  (c);  there  tbepover 
was  '^  to  let  all  or  any  of  the  premises  which  at  soy  tiox 
**  theretofore  had  been  usually  letten  or  demised ;''  the  wonis 

{«)  Ante,  1  foL  705.       (6)  Dovgl  552.       (c)  l^eugk  «9. 

«  vliick 
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''  which  had  been  usually  letten"  were  of  the  very  essence  of       1790. 
the  power ;  they  operated  as  a  negative  power,  and  consequently  ' 

only  such  part  of  the  property  as  had  been  letten  before  could  be        ^^^ 
demised  under  it.     If  then  these  three  cases  do  not  govern  the  PAaTiNoTosi; 
present;  there  are  several  authorities  to  shew  that  this  lease  may 
be  supported  under  the  power.     The  first  of  them  is  Comber- 
ford's  case,  which  has  always  been  considered  as  a  leading  au« 
thority  on  this  question.      That  is  not  an  abridged,   but  an 
original  manuscript  case  of  Serjt.  Rolle;  and  it  has  been  re- 
peatedly recognized  in  subsequent  cases;  ^  Lev.  liO ;  1  Fentr. 
294;  VI  Mod.  J5] ;  and  Dougl  653.    The  case  of  Walker  v. 
Wakeman  (a)  is  also  a  strong  authority  ;  for  there,  though  the 
power  required  a  reservation  of  5s,  rent  for  every  acre  of  land,  a 
lease  of  the  rectory,  consisting  of  tithes^  was  held  good,  because 
the  restriction  was  inapplicable  to  the  subject  of  the  demise* 
And  though  Lord  Hale  there  said  that  perhaps  he  should  have 
been  of  a  different  opinion,  had  the  question  not  been  decided, 
yet  he  held  himself  bound  by  the  authority  of  Combetfords  case, 
and  thought  the  law  on  this  subject  was  not  to  be  shaken.    The 
case  of  Winter  v.  Loveday  (6),  which  is  conformable  to  Com* 
berfords  case,  takes  the  distinction  between  such  qualifications 
as  may  and  may  not  be  dispensed  with :    namely,  *'  where  a 
**  qualification  is  annexed  to  a  power  of  leasing,  which  if  ob« 
''  served  goes  in  destruction  of  the  poller,  the  law  will  dispense 
''  with  such  qualification.''    Here  therefore  if  the  words  *^  re- 
''  serving  the  usual  rent,"  S^c.  be  construed  to  extend  to  the 
VI  bole  power,  it  will  destroy  the  generality  of  that  power.    The 
intention  of  the    devisor  was,    that  the  usual  rent  should  be 
reserved  for  such  parts  of  the  premises  as  had  been  usually 
letten  before,  but  not  to  restrain  the  person  in  possession  from 
also  letting  other  parts  of  the  premises  which  had  not  been  be- 
fore demised.     This  mode  of  construction  is  also  agreeable  to 
Lord  MansfieUTa  opinion  in  the  case  of  Douglas ;  where,  speak« 
ing  of  Comberfords  case,  he  said,  *'  the  reasoning  was,  that,  the 
^*  power  being  to  let  all,  it  would  go  in  destruction  of  the  power 
"  to  restrain  the  tenant  for  life  from  letting  part,  because  it  had 
*^  not  been  let  before."   In  the  case  in  Douglas,  of  Goodtitle  and 
Funucan,  it  was  held  that,  under  a  pbwer  to  lease,  S^c.  ''so  as  there 
^*  be  reserved  as  much  rent  as  is  now  paid  for  the  same,"  the  ma- 
nors and  fislieriea  were  well  let,  although  they  had  n^ver  been  de« 
xnised  before :  and  Lord  ATonj/Ef&i  thought  the  intention  was  togive 
(a)  ft  Lev.  ISO.  (6)  Cartk.  429. 

Vol-  III.  X  X  a  power 
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1 7dO.        a  power  to  demise  a//,  reserving  as  much  rent  in  the  whole  as  bad 

been  paid  before.    There  is  also  another  authority  in  Vin*  Abr. 

agmiw^      Title  '*  FoxDtr^^  A.  4'.  fl.  1 .,  where  ifr  is  said  that,  uoder  a  power 
Partington,   to  make  leases^  reserving  so  much  rent  or  profit  as  had  for- 
merly been  reserved  upon  every  demise  for  21  years^  or  three 
lives  in  possession  only,  lands  in  the  possession  of  the  feoffor 
might  be  demised  without  rent. 

Tj^m  in  reply.  In  those  cases  where  the  leases  were  fadd  good 
no^ithstanding  the  condition  was  not  complied  wirh|  ao  exprtss 
power  to  demise  that  particular  part  of  the  estate  was  before 
given,  which  consequently  would  have  been  defeated,  if  the 
leases  had  not  been  supported.  The  cases  of  Winter  v.Loteday 
and  Goodtitle  v.  Funucan  turned  on  that  distinction :  but  in 
this  case  there  is  no  express  power  to  demise  (he  tithes ;  the  in- 
tention to  give  a  power  of  letting  them  is  only  to  be  collected  from 
the  generality  of  the  first  words,  but  the  restriction  expressed  by 
the  latter  words  shews  that  the  devisor  had  no  such  intention. 
The  distinction  which  has  been  taken  between  negative  and 
affirmative  powers  is  not  well  founded  ;  it  is  the  same  in  sub- 
stance whether  the  power  be  ''  not  to  let  but  on  certain  terms," 
or  "  to  let  subject  to  certain  conditions."  In  both  cases  the 
negative  must  be  taken  as  part  of  the  power,  and  the  power  must 
be  understood  subject  to  the  restriction ;  otherwise  the  intention, 
which  can  only  be  collected  from  the  whole  power  taken  to- 
gether wQj^ld  be  defeated.  With  regard  to  the  case  cited  from 
Finer  J  it  is  sufficient  to  say  of  it  that  it  has  never  been  acted 
upon,  or  even  noticed  in  any  of  the  subsequent  cases  upon  this 
subject. 

Lord  Ken  YON,  Ch.  J. — ^When  I  first  read  over  this  case  I  con- 
fess I  entertained  no  doubt  upon  the  question  ;  but  when  Comber* 
forcTn  case  was  stated  at  the  bar,  I  wished  to  see  on  what  ground 
the  Court  proceeded  in  determining  it.  For  if  certain  legal 
ideas  be  annexed  to  certain  technical  words,  as  in  the  case  of 
limitations  of  real  estates,  it  would  be  extremely  dangerpns  to 
depart  from  the  sense  given  to  them  by  the  law,  however  appa- 
rent the  intention  of  the  parties  might  be  to  the  contrary.  Now 
on  looking  into  that  case  the  rule  will  be  found  to  be  clear  and 
undoubted :  but  the  counsel,  who  argued  Goodtitle  v.  Funucan,  m 
stating  Comberford^9  case  omitted  the  most  important  words, 
namely,  that  the  intention  of  the  parties  was  to  govern.  If  that  be 
the  rule,  and  the  Judges  in  construing  the  particular  words  of  dif« 
ferent  powers  have  appeared  to  make  contradictory  decisions  at 

different 
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diflfierent  times,  it  is  not  that  they  have  denied  the  general  lule         1790. 

but  because  some  of  them  have  erred  in  the  application  of  the         * 

general  rule  to  the  particular  case  before  them.  For  in  all  the  ^^^«/ 
cases  they  profess  to  determine  upon  the  intention  of  the  parties.  Partingtok. 
It  is  not  necessary  to  go  into  all  the  cases  which  have  been  cited; 
because  they  are  all  arranged  in  DougL  554.  and  the  due  effect 
given  to  them  by  Lord  Matisfield;  from  all  which  he  at  last  ex- 
tracts the  general  rule,  that  the  construction  of  these  powers 
must  be  governed  by  the  intention  of  the  parties.  And  in  ap- 
plying that  rule  to  the  case  of  Baggot  v.  Oughton,  he  said  ''  in  a 
'*  family  settlement  of  an  estate,  consistingof  some  ground  always 
'<  occupied  together  with  the  seat,  and  of  lands  let  to  tenants  upon 
''  rents  reserved,  the  qualification  annexed  to  the  power  of  leasing 
"  that  the  ancient  rent  must  be  reserved,  manifestly  excludes  the 
"  mansion-house,  and  lands  about  it,  never  let.  No  man  could 
intend  to  authorize  a  tenant  for  life  to  deprive  the  representative 
'*  of  the  family  of  the  use  of  the  mansion-house.  The  words  in 
'^  such  a  case  shew  that  the  power  is  meant  to  extend  only  to  what 
'*  has  been  usually  let.  Bj  that  means  the  heir  enjoys  all  the  pre- 
"  mises  in  the  settlement,  just  as  they  were  held  by  his  ancestor, 
*'  the  tenant  for  life:  he  has  the  occupation  of  what  was  always 
"  occupied,  and  the  rent  of  what  was  always  let/'  Now  the  whole 
of  this  reasoning  applies  most  pointedly  to  the  case  before  us. 
These  tithes  never  have  been  let,  but  have  always  been  occupied 
by  the  possessor  of  the  estate.  Therefore  I  do  not  think  that  the 
case  of  Baggot  v.  Oughton  can  be  distinguished  from  this  in  prin- 
ciple. That  case  afterwards  went  to  the  House  of  Lords,  though 
I  do  not  find  it  in  Bro.  Pari  Cases  (a).  This  is  the  broad 
ground  on  which  I  am  of  opinion  that  the  lease  in  question  is 
not  a  valid  one.  There  are  indeed  other  grounds  upon  which 
stress  might  be  laid  to  shew  that  this  was  the  intention  of  the 
devisor,  if  it  were  necessary  to  have  recourse  to  them.  In  the 
enumeration  of  the  property  to  be  leased  every  particular  men- 
tioned is  a  corporeal  hereditament ;  the  word  ''  hereditament"  is 
indeed  sufficiently  comprehensive,  in  its  general  signification,  to 
include  tithes  ;  but  the  other  words,  which  accompany  it,  shew 
the  sense  in  which  it  is  to  be  taken  here.  Another  circum- 
stance is  that  the  leases  are  not  to  be  dispunishable  of  waste;,  a 
provision  which  could  not  apply  to  tithes.  But  I  do  not  wish  to 
rely  on  these  small  circumstances,  my  opinion  being  founded  on 

(a)  It  appears  from  a  note  in  3  Mod,  S8tt  that  tbts  judgment  was  affinned 
in  the  House  of  Lords* 
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•  1790.        the  general  ioiention  of  the  party,  which  is  fairly  to  be  collected 

from  the  other  part  of  the  case.  For  it  is  inconceivable  that  the 

i^ainx/  devisor  intended  under  the  power  of  leasing  to  give  anthority  to 
Partington,  reduce  the  value  of  the  tithes  from  30/.  to  igs.  a-year.  And 
indeed  according  to  the  defendant's  arguments,  the  leas^  would 
have  been  equally  good  if  no  rent  at  all  had  been  reserved.  As 
the  lease  in  question  therefore  is  not  warranted  by  the  power,  it 
is  void. 

AsHUURST,  J. — ^The  principle,  on  which  this  case  must  be 
determined,  was  clearly  illustrated  by  Lord  Monoid  in  Good- 
tUlev.  Funttcan,  when  he  examined  the  grounds  of  the  different 
decisions :  and  indeed  his  opinion  is  so  full  and  explicit,  that  it  is 
not  necessary  to  repeat  the  grounds  of  it  here.  But  the  infer- 
ence from  them  all  is  that  the  intention  of  the  parties  is  to 
govern  the  construction  of  the  power.  Now  here  the  nnaoifest 
intention  of  the  devisor  was,  that  nothing  should  be  demised 
but  that  which  had  been  let  ten  before;  these  tithes  therefore 
could  not  be  leased,  because  the  usual  rent  could  not  be  reserved, 
they  never  having  been  let  before.  Perhaps  the  devisor  had 
this  reason  for  imposing  such  a  restriction  on  the  tenant  in  pos- 
aession,  that,  if  no  rent  had  been  before  reserved  for  some  part  of 
the  premises,  there  could  be  no  guide  for  the  future  rent ;  and 
therefore  the  tenant  for  the  sake  of  an  immediate  advantage  to 
himself  might  otherwise  have  made  a  beneficial  lease,  reserving 
only  a  nominal  rent. 

BuLLER,  J. — The  single  point  to  be  considered  is  the  inten- 
tion of  the  devisor.  Now  in  my  opinion  the  nature  of  the  pro- 
perty alone  is  sufficient  to  decide  the  question.  This  gentleman 
had  an  estate  of  a  considerable  value,  part  of  which  was  in  bis 
own  occupation,  and  the  rest  was  held  by  lease:  that  was  the  way 
in  which  he  occupied  bis  property;  and  he  intended  that  those, 
who  enjoyed  his  estate  afterwards,  should  enjoy  it  in  the  same 
manner.  The  part  of  Lord  Mansfield^s  judgment  in  the  case  of 
Goodtitle  v.  Funucan,  which  has  just  been  read  by  my  Lord, 
seems  to  be  a  judgment  formed  for  this  very  case.  For  it  is  a 
reasoning  on  the  case  where  part  of  the  estate  is  enjoyed  in  pos- 
session, and  part  on  lease;  which  Lord  Afans/ie/cf  considered  so 
clear  as  not  to  admit  of  a  doubt.  In  all  the  cases,  which  Lord 
Mansfield  examined,  the  intention  of  the  parties  was  the  only 
point  to  be  considered.  The  misfortune  in  Comberfori*s  case 
was  that  the  Court  relied  on  two  words,  ita  quod,,o[  litdeor  no 
signification  in  themselves,  but  which  were  thought  to  have  a 

technical 
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technical  construction.  In  Walker  v.  Wakeman  these  words  re-  1790. 
ceived  a  similar  construction,  though  manifestly  against  Lord 
Hale's  opinion.  In  the  case  of  Baggot  v.  Oughton  the  Court  againat 
got  rid  of  the  words  ita  quod:  for  though  the  restriction  in  that  PARiiNoroir* 
case  was  let  at  such  yearly  rents  or  more  as  the  same  were  then 
let  at,  yet  they  were  the  same  in  substance.  And  in  Goodtitlev, 
Funucan,  which  was  twice  argued,  it  was  said  by  one  of  the  coun- 
sel at  the  bar,  that  there  was  no  difference  whether  the  power 
were  to  lease  reserving  the  ancient  rent,  or  ita  quod  the  ancient 
rent  be  reserved  ;  and  the  Court  were  of  the  same  opinion.  And 
the  delermination  of  that  case  proceeded  on  the  intention  of  the 
parties^  There  Lord  Mansfield  sM  the  intent  was  apparent  from 
the  words  of  the  power,  and  the  nature  of  the  property.  Now 
from  what  was  the  intention  collected  i  First,  from  the  express 
power  to  demise  the  manor  and  fishery,  which  distinguishes  that 
case  from  the  present :  that  shewed  that  it  never  could  have  been 
intended  to  annex  the  restriction,  of  reserving  the  usual  rent,  to 
the  demise  of  the  manor,  because  it  had  never  been  let  before  ; 
next,  from  the  viilue  of  the  manor,  which  was  merely  nominal ; 
and  ddly,  from  the  smallness  of  the  fishery,  which  was  worth  only 
15s.  per  annum,  and  had  been  let  once  before,  though  it  was 
not  in  lease  at  the  time  of  the  settlement ;  from  whence  the  in- 
tent was  concluded  to  be,  that  the  party  might  let  all  the  pre- 
mises, reserving  as  much  rent  in  the  whole  as  had  been  reserved 
before.  That  was  a  harsh  attempt  by  a  young  nobleman  to  set 
aside  the  whole  lease  on  account  of  the  trivial  article  of  the  fibh- 
ery,  which  none  of  the  parties  to  the  settlement  ever  understood 
was  meant  to  be  excepted  out  of  the  power  of  leasing.  In  that 
case  too,  the  Court  relied  on  the  words  at  the  end  of  the  power 
*'  or  proportionably  for  any  part  thereof,"  though  no  notice  is  taken 
of  it  in  the  printed  report.  For  those  words  shewed  that  it  was 
the  intention  of  the  parties  that  the  quantum  of  the  rent,  and  not 
any  particular  part  of  the  premises  included  in  the  settlement, 
was  to  guide  the  person  in  executing  the  power.  But  in  this  case 
the  devisor  did  not  intend  that  any  part  of  the  estate  should  be 
let  but  that  which  had  been  usually  demised  before. 

Grose,  J. — This  has  been  very  properly  considered  as  a 
question  of  intention ;  and  the  intention  of  the  devisor  clearly 
appear^  to  have  been  this,  that  such  parts  of  the  estate  as  had 
been  before  leased  should  continue  to  be  granted  on  lease,  re- 
serving the  usnal  rents,  but  that  those  parts,  which  had  never 
been  before  demised,  should  not  be  let.     Now  it  appears  by  the 

X  X  3  case 
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1790.        term  of  99  years,  commencing  on  the  24tb  of  June  1770|  sub- 

ject  to  an  equity  of  redemption  by  the  plaintiiFon  paymealof  a 

a^ui  certain  sum  to  R,  Webb;  and  that  the  several  covenants  in  the 
RtiisELL.  declaration  were  made  by  the  defendant  with  the  plaintiff  in  re- 
spect of  the  several  and  respective  estates  and  interests  of  tbe 
plaintiff  and  R.  Webb.  And  that  during  the  term,  to  wit,  oa 
tbe  13th  of  February  1787,  tbe  said  several  and  respective  is- 
terests  of  the  plaintiff  and  R.  Webb  in  the  demised  premises, 
in  respect  whereof  the  covenants  were  so  made  by  tbe  defeodaot 
with  the  plaintiff,  became  and  were  wholly  ended  and  deteraia- 
ed.  4thlyy  That  R*  Webb  was  possessed  of  the  reversion  of  99 
years,  subject,  8lc.  (as  before);  that  tbe  several  covenants  were 
made  by  the  defendant  with  the  plaintiff  in  respect  of  tbe  stid 
equity  of  redemption  of  the  plaintiff,  and  not  otherwise.  Tbit 
on  the  30th  May  1785  R.  Webb  died»  having  first  duly  msde 
bis  will,  and  appointed  S.  Webb  executrix,  who  proved  ibe 
same,  and  thereby  became  possessed  of  the  residue  of  die  ^ 
years  term,  subject,  ^c.  (as  before);  and  that  on  tbe  iSih 
February  1787  W.  M.  Thackeray  and  the  plaintiff  released  tJie 
said  equity  of  redemption  to  6\  Webb;  whereby  the  said  equity 
of  redemption,  in  respect  whereof  the  covenants  were  made,  be- 
came wholly  extinguished.  5thly,  That  during  the  term,  to  vib 
on  the  13th  February,  17B7i  the  plaintiff's  estate  and  interestin 
the  premises  became  determined,  4*c. 

The  plaintiff  demurred  to  the  four  pleas  in  bar ;  to  tbe  fint 
of  which  he  shewed  the  following  causes ;  That  the  defendant 
in  his  second  plea  alleged  as  a  fact  that  the  covenants  in  the  de- 
claration mentioned  were  made  by  tbe  defendant  with  the  pUin- 
tiff  in  respect  of  the  several  and  respective  estates  of  the  plsiotiff 
and  R.  Webb,  er  one  of  them,  in  the  said  demised  premises, 
with  the  appurtenances,  in  the  said  plea  specified,  and  not  other- 
wise, which  is  a  matter  not  fit  or  competent  to  be  avened,  or 
upon  which  any  issue  can  be  taken ;  and,  supposing  that  it  w>< 
competent  to  be  averred,  it  is  not  shewn  in  respect  of  whicb  of 
their  said  estates  and  interests  the  covenants  were  made.  Tbe  de- 
murrer to  the  second  plea  in  bar,  in  addition  to  the  former  caose^i 
atated  that  it  was  not  shewn  by  that  plea  what  respective  estates 
and  interests  R.  Webb  and  the  plaintiff  had  in  the  prenibes,  or 
how  or  in  what  manner  the  same  became  ended  and  deieriDio* 
ed ;  and  that  tbe  defendant  had  by  that  plea  alleged  matter,  upon 
which  no  material  or  decisive  traverse  could  be  taken.  Tbe 
demurrer  to  the  third  plea  added  that  it  was  not  shewn  by  ^ 

pl«l 
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plea  that  the  plaintiff  had  any  estate  or  interest  in  the  premiseB^.        1790. 

to  which  the  covenants  could  be  annexed,  or  with  the  remedy 

upon  which  the  covenants  would  be  assignable ;  the  demurrer  to  i^^ 
the  last  plea  added  that  it  was  not  shewn  what  estate  or  interest  the  Kyssaii^ 
plaintiff  had  therein,  or  in  what  manner  the  same  was  determined. 

The  defendant  joined  in  demurrer. 

Marrjfot  was  to  have  argued  in  support  of  the  demurrers, 
and  S/iepherd  contra.    But 

The  Court  were  clearly  of  opinion  (without  hearing  any  argu- 
ment) that  the  plaintiff  was  entitled  to  recover.  And  Lord 
Kenyan  observed  that  the  consequence  of  their  opinion  on  the 
former  occasion,  when  they  held  that  these  covenants,  not  being 
made  with  the  person  who  had  the  legal  estate,  did  not  run  with 
the  land,  and  that  the  assignee  of  the  mortgagee  could  not 
maintain  an  action  on  the  covefiants,  (and  with  the  legality  of 
Tvhich  judgment  they  were  perfectly  satisfied,)  was,  that  these 
must  be  considered  as  covenants  in  gross,  and  that  of  course  the 
Hiortgagor  might  maintain  an  action  upon  them. 

Judgment  for  the  plaintiff* 


Flarty  against  Odlum.^  7»iir«i«y, 

ON  a  rule  to  shew  cause  why  the  uefendant,  an  insolvent  The  crediton 
debtor,  should  not  be  discharged  out  of  custody,  the  only  Ji'JSI' *ct  may 
question  was  whether  or  not  his  half  pay  as  a  lieutenant  in  a  compel  the 
reduced  regiment  of  foot  should  be  included  in  his  schedule  fndadeinhis 
delivered  in  under,  the  Lords'  act.  acheduJe  eveiy 

Marryat,  who  opposed  the  discharge,  stated  that  several  cases  can  feU  fwhis 
had  been  mentioned  at  Serjeant's  Inn  where  this  motion  was  «^"^"5^*; 
first  made.    One  was  that  of  a  life-guard-man  some  few  years  pa^ofan 
ago,  whose  discharge  was  opposed  before  Jston,  J.  on  the  ^^fj|j^ "?' ^ 
ground  that,  as  the  place  was  assignable  for  his  own  benefit,  sale;  and 
be  was  compellable  to  assign  it  for  the  benefit  of  his  creditors ;  ^.^^'^il^j!^  ^ 
and  the  leHrned  Judge  refused  to  discharge  him  on  that  ground,  cannot  compel 
Another  instance  was  in  the  case  of  one  Peake,  a  super-annuated  ^'^  hU^"^'**^^ 
boatswain  of  the  Royal  George  in  May  1789,  who  was  brought  schedoie. 
up  by  a  creditor  under  the  compulsory  clause,  where  it  was  held  ^  g,  ^  p.^ssV. 
that  be  waa  compellable  to  assign  bis  commission ;  but  before  the    ^  H.  Bl.  6^.] 
expiration  of  the  60  days  he  made  a  compromise.     There  were 
two  other  cases,  one  in  the  Exchequer,  where  it  was  decided  that  a 
captain  Yates,  of  thenavy,  was  not  obliged  to  include  his  half-pay 

in 
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1790«  io  the  schedule,  because  it  was  not  saleable  by  law ;  the  other  k 
the  Court  of  Common  Pleas  of  a  master  in  the  navy,  who  «» 
discharged  without  assigning  his  half-pay,  for  the  same  reasoo. 

OvLVM.       NoW|  be  observed,  there  is  a  wide  distinction  between  the  for- 

V      /.,00-J^    "^'  *°^  ^^^  '*"*'  ^**®' »  ^^^  ^^^  statute  I  Geo.  2.  »t.  2.  c.  14. 
^       "  s.  7.  avoids  all  assignments  of  seamens's  wages.      But  ibe  com- 

missions of  officers  in  the  army  are  assignable.  In  addition  to 
the  above  cases  he  mentioned  another,  which  happened  about 
five  years  ago  in  the  Common  Pleas,  where  on  an  application 
by  an  borse-guard-man  to  be  discharged,  he  was  compelled  lo 
assign  his  half-pay.  And  in  1  Aik.  £10,  where  the  qnestioa 
was  whether  the  office  of  under-marshal  of  the  City  was  assign- 
able imder  the  bankrupt  laws,  Lord  Hardwicke  held  tbatitwasi 
and  said  (a)  ''  If  an  officer  in  the  army  should  become  a  bank- 
*'  rupt,  be  should  have  no  doubt  but  that  he  had  a  power  to  Uj 
**  his  hands  upon  his  pay  for  the  benefit  of  his  creditors.*'  The 
enacting  clause  of  the  Lords'  act  {b)  directs  that  the  prisoner, 
before  he  is  discharged,  shall  deliver  in  a  schedule  of  all  bis 
estates,  &c.  real  and  personal,  or  which  he  or  any  person  io 
trust  for  him  is  interested  in  or  entitled  to ;  which  words  are 
sufficient  to  carry  even  an  equitable  estate. to  the  creditors;  ai»d 
indeed  without  this  provision  the  I6th  clause,  which  is  the 
compulsory  one,  would  be  defeated.  lu  Stuart  v.  Tucker  (c)  it 
was  held  that  the  half-pay  of  an  officer  was  assignable  in^equitj. 
Now  whatever  interest  passes  by  an  assignment  under  a  commis- 
sion of  bankrupt  may  be  assigned  under  the  Lords'  act  to  the 
creditors. 

Garrowi  contra^  was  stopped  by  the  Court. 

Lord  Ken  YON  Ch.  J. — I  am  clearly  of  opinion  that  this  half- 
pay  could  not  be  legally  assigned  by  the  defendant  (c(>,  and  conse- 
quently that  the  creditors  are  not  entitled  to  an  assignment  of  ic 
for  their  benefits.  Emoluments  of  this  sort  are  granted  for  tbe 
dignity  of  the  State,  and  for  the  decent  support  of  those  persons 
who  are  engaged  in  the  service  of  it.  It  would  therefore  be 
highly  impolitic  to  permit  them  to  be  assigned  ;  for  penoos> 
who  are  liable  to  be  called  out  in  the  service  of  their  countrji 
ought  not  to  be  taken  from  a  state  of  poverty.  Besides  sa 
officer  has  no  certain  interest  in  his  half-pay ;  for  the  king  msy 
at  any  time  strike  him  off  the  list.  Indeed  assignmeota  of  half- 
pay  have  been  frequently  made  in  fact,  but  they  cannot  be  sop- 
ported  in  law.    It  might  as  well  be  contended  that  the  salaries 

(a)  1  Atk.  tl4.    (&)  S2  Geo.  f.  e.  S8.  «.  13.    (c)  2  B/,  Rep.  1140;    M  ^^ 
IMdtrdtk  v.  Xbe  Doke  of  MfrntroH  and  Lord  itf a^rove,  post  4  voL  249.  S.  P, 

of 
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of  the  Judges,  which  are  granted  to  support  the  dignity  of  the        1790. 
State  and  the  administration  of  justice,  may  be  assigned*  Flarty 

AsHHiTRST,  J.— All  voluntary  donations  of  the  Crown  are  for        agmusi 
the  honor  and  service  of  the  State.    This  seems  from  the  cases      Odlvv. 
mentioned  to  have  been  vexata  questio :  but  on  considering  the 
consequences  of  this  application,  it  seems  more  proper  that  half- 
pay  should  not  be  assigned. 

BuLLER)  J.— What  the  duty  of  the  life^guardsmen  was 
originally  we  do  not  know  :  but  for  some  time  past  these  places 
have  been  held  regular  objects  of  sale;  and  if  an  office  may  be 
sold  by  the  party  himself,  it  is  assignable  for  the  benefit  of  his 
creditors.  But  that  is  very  diflferent  from  the  present  case  :  for 
I  know  of  no  authority  by  which  an  officer  may  sell  his  half- 
pay  ;  and  on  principles  of  policy  he  ought  not  to  be  permitted 
to  do  it.  Jf  the  question  had  been  whether  or  not  the  pay 
which  was  actually  due  might  be  assigned,  1  should  have  thought 
it,  like  any  other  existing' debt,  assignable;  but  that  does  not 
extend  iojhiure  accruing  payments* 

Grose,  J. — ^The  future  half-pay  could  not  have  been  sold  by 
the  defendant  himself;  and  therefore  his  creditors  cannot  com^ 
pel  faini  to  assign  it  for  their  benefit. 

The  prisoner  was  ordered  to  be  discharged  accordingly  (a). 

(tf)  In  the  case  of  Capt.  Kennedy ^  a  bankrupt,  the  same  point  was  deter* 
mined  by  the  Lord  Chancellor  about  a  ycir  and  an  half  ag^o. 


ThutnAay^ 


Douglas,  and  Phillis  his  Wife,  and  Two  Others, 

against  Patrick.  jtmrni 

THE  plainti£fs  declared  for  goods  sold  by  Douglas^  wife,  if^.n.andc. 
and  the  two  other  plaintiffs,  to  the  amount  of  40/.  before  l>*ve» joint  do- 
,  r  T%        7  mand,  and  C. 

the  marriage  of  Douglas.  has  a  separate 

Plea.  Non-assumpsit  as  to  all  but  71.  \2s.  lOd.  and  as  to  ^"^Xf ' 
that  sum  that  the  defendant  offered  to  pay  it  to  one  of  the  plain-  A.  to  pay  him 
tiffs  on  account  of  himself  and  the  others,  but  he  refused  to  whiJif^,^®****' 
to  receive  it,  and  discharged  the  defendant  from  making  a  refuses  without 
tender.  SS7oWu.e 

Replication  stated,  by  way  of  inducement,  that  the  defendant  tender  on 

was  also  indebted  ]/.  5s,  to  another  of  the  plaintiffs  on  a  separate  be^^nUtled 

account,  and  that  he  offered  8;.  6s.  6d.  in  dbcharge  of  the  sums  ?°>y  to  the 

^  joint  demand* 

i>.  may  plead 
this  tender  is  bar  of  an  action  oq  the  joint  demand,  and  should  state  it  as  a  tender  to  A.  /?• 
and  C. 

men« 
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1790.        mentioned  in  the  declaration^  and  of  the  said  \L  5i'0d.  wfaicb 
the  plaintiff  to  whom  the  offer  was  made  refused  to  accept,  ud 
trarersed  the  offer  of  71.  Vis.  lOd.  in  manner  and  fonn,  &,(• 
Patkick.      Defendant  tendered  an  issue  on  the  traverse,  10  which  the  plain- 
tiff joined. 

With  respect  to  the  offer  to  pay,  on  which  the  question  arose, 
it  appeared  at  the  trial  that  the  defendant  went  the  first  time  to 
one  of  the  plaintiffs,  and  offered  8/.  65.  6d-  for  both  dcbt^, 
which  the  other  refused  to  take  unless  the  defendant  would  paj 
the  whole  sum  due  on  both  accounts.  The  defendsut  went  1 
second  time  to  the  plaintiff  KnowkSf  and  said  that  he  had  eight 
guineas  and  an  half  in  his  pocket,  which  he  had  brought  for  the 
purpose  of  satisfying  both  the  demands,  but  Knowles  then  told 
him  that  he  need  not  give  himself  (he  trouble  of  offering  it,  for 
he  would  not  take  it,  as  the  matter  was  then  in  the  hands  of  kii 
attorney.  It  was  objected  at  the  trial  that,  as  the  offer  of  //• 
l£s.  lOd*  was  never  specifically  made,  the  plaintiffs  were  eo- 
titled  to  recover ;  and  they  accordingly  obtained  a  verdict.  A 
motion  having  been  made  by  Mingay  to  set  aside  that  verdict, 
and  to  grant  a  new  trial, 

Erskine  and  Manley  now  shewed  cause ;  contending  thattbe 
evidence  did  not  support  the  tender  which  w*as  pleaded ;  forth« 
tender  proved  was  never  specifically  made  on  this  account,  Imt 
mixed  with  another  matter  not  included  in  the  present  demand. 
Notwithstanding  the  matter  stated  in  the  replication,  the  tn- 
verse,  on  which  the  issue  was  taken  was  only  on  the  offer  of  tb( 
IL  125.  \Qd. 

Mingay  and  Walton,  contra,  were  stopped  by  the  Court 

Lord  Kenyon,  Ch.  J. — It  struck  me  on  a  sudden  st  tk 
trial  that,  as  the  use  of  pleading  is  to  reduce  the  matters  in  linp- 
tion  to  a  single  point,  the  tender  made  should  have  been  propj 
pleaded ;  and  that  as  the  tender  of  the  sum  pleaded  in  tbisacfi^i 
was  accompanied  with  another  sum,  it  could  not  be  supported' 
kut  on  consideration  I  am  clearly  of  opinion  that  it  was  a  gooa 
and  legal  tender.  Though  still  there  is  an  informality  10  pl^^ 
ing  it ;  it  should  have  been  pleaded  as  a  tender  to  all  the  p'^'"' 
tiffs,  and  not  to  one  only.  It  is  no  objection  to  this  tender  ^ 
the  money  was  not  actually  produced,  because  what  vrai  ^ 
by  one  of  the  plaintiffs  superseded  the  necessity  of  it. 

AsHHURST,  J. — In  order  to  constitute  a  legal  tender,  li^^ 
(p^*^  nay  should  be  actually  shewn  to  the  person  to  whom  iti^  ^ 
10  East  101,]  dered :  but  it  may  be  dispensed  with  by  the  party  himseUf »  ^ 
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iigmnst 


this  case.    And  as  to  the  other  point,  there  is  no  doubt  but  that        1790. 
a  tender  of  the  greater  includes  the  smaller  sum. 

BuLLER,  J. — (after  observing  on  the  informality  of  the  repli- 
cation, and  that  the  plaintiffs  ought  to  have  taken  issue  imme-     Patbick, 
diately  on  the  tender  pleaded  by  the  defendant)  said,  that  the  only 
question  on  the  pleadings  was,  whether  or  not  the  defendant  had 
tendered  tlie  7/.  1^.  lOd.;  and  that  was  clearly  proved,  for  it 
was  included  in  the  larger  sum. 

Grose,  J.— -The  only  question  is  whether  the  sum  mentioned 
in  the  plea  were  or  were  not  tendered  at  all ;  and  not  whether 
it  were  tendered,  mixed  with  any  other  sum  ?  and  of  this  thero 
is  no  doubt. 

Rule  absolute. 


Ervino  and  Others,    Executors   of  J.   Ervino,     p^ 

against  Peters.  JwutiOu 


"O' 


D' 


|EBT  on  a  judgment  recovered  by  the  plaintiffs  in  this  Ifanezeentor 
Court  in  last  Trinitt/  term  against  the  defendant  as  ez-  action  oa*^ 
ecutor  of  Moffatt,   for  1477/.  10«.  debt,  and  95h  damages,  bond)pajr- 
adjudged  to  be  levied  of  the  goods  of  the  intestate  in  the  defen-  omit  to  plead 
dant's  hands  to  be  administered,  if  he  had  so  much,  and,  if  not,  y^**|jy^ 
then  the  95L  to  be  levied  of  the  defendant's  own  goods :  The  verdict  be 
tieclaration  then  suggested  a  devastavit ;  to  which  the  defendant  g|)[f^^*gj^^ 
pleaded  that  he  had  not  wasted  the  testator's  goods,  S^ci  on  plea;  it 
which  issue  was  joined.    At  the  trial  a  verdict  was  taken  for  ^SmWoD^of**^ 
the  plaintiffs  for   the  said  debt  and  damages,    subject  to  the  assetiinan 
opinion  of  this  Court  on  the  following  case.  on^hat^^*" 

The  plaintiffs  produced  in  evidence  the  record  of  the  judg-  jadgmeat, 
ment  mentioned  in  the  declaration,  by  which  it  appeared  that  S^^SMten/! 
they  had,  in  Easter  term  1789,  brought  their  action  against  the     ^\^^% 
defendant  as  executor  of  Moffait  upon  a  joint  and  several  bond, 
executed  by  Moffatt  and  two  other  persons,  as  his  sureties,  to 
J.  Erring  deceased,  dated  the  29th  of  January  1765,  con- 
ditioned for  the  payment  of  a  smaller  sum  of  money  on  the 
^th  of  January  1766.    It  appeared  by  that  record  that  the 
defendant  pleaded  to  such  action  that  the  bond  was  not  the  deed 
of  Moffatt,  together  with  three  other  separate  pleaa  of  payment 
at  the  day,  and  three  other  separate  pleas  of  payment  after  the     v 
day,  hj  Moffatt  and  bis  sureties  respectively;  and  that  the 

plaintiffs 
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1790.        plaintiffs  having  tendered  issues  upon  those  seTeral  pleas,  and 
_  issues  having  been  joined  thereon,  the  same  bad  been  in  due 

tigaaui       manner  tried  in  London,  and  verdicts  found  for  the  plaintiffs  upon 
f  xTEBs       nil  (he  issues;  whereupon  such  judgment  had  been  duly  given  bj 
the  Court  as  is  mentioned  in  this  declaration.  The  plaintiffs  also 
gave  in  evidence  upon  the  trial  a  writ  of  Jlerifaciaf,  issued  opoo 
the  said  judgment  on  the  23d  of  January,  returnable  on  the 
lOth  of  February  then  ensuing,  commauding  the  sheriffs  of 
London  to  cause  the  said  debt  and  damages  to  be  levied  of  the 
goods  and  chattels  of  Mqff'aU,  in  the  hands  of  the  defendant,  as 
executor  of  Moffatt  to  be  administered,  if  be  had  so  much  thereof 
in  his  hands  to  be  admiuistered;  and  if  he  had  not  so  much, 
^c.  then  to  cause  the  said  damages  to  be  levied  of  the  proper 
goods  and  chattels  of  the  defendant.  The  plaintiffs  further  gave 
in  evidence  the  sheriffs'  return  to  the  said  writ  before  the«  com- 
mencement of  the  present  action,  whereby  they  certified  tliat 
there  were  no  goods  or  chattels  in  their  bailiwick  of  Moffatt  at 
the  time  of  his  death  in  the  hands  of  the  defendant,  whereof 
they  could  cause  to  be  levied  the  debt  and  daqages,  or  any  part 
thereof ;  and  that  the  defendant  had  not  any  proper  goods  or 
chattels  in  their  bailiwick,  whereof  they  could  cause  to  be  levied 
the  damages  or  any  part  thereof ;  and  that  the  defendant  had 
sold,  eloigned,  and  wasted,  divers  goods  and  chattels,  i^c,  of 
Moffattf  to  the  amount  in  value  of  the  debt  and  damages.     The 
plaintiffs  gave  no  other  evidence  of  a  devastavit ;  and  no  evidence 
was  offered  on  the  part  of  the  defendant.    The  question  is, 
whether  the  evidence  so  given  is  sufficient  to  sustain  the  verdict 
en  the  part  of  the  plaintiffs. 

Marryatt,  for  the  plaintiffs,  was  stopped  by  the  Court. 
Wood,  contra,  admitted  that  it  had  been  determined  that  if  an 
executor  suffered  judgment  by  default,  or  judgment  was  given 
against  him  upon  demurrer,  it  amounted  to  a  confession  of  assets; 
but  contended  that  there  was  no  direct  authority  on  which  die 
rule  had  been  extended  further  than  those  two  instances,  except 
indeed  in  the  case  of  Ramsden  v.  Jackson  {a) :  but  as  that  wv 
expressly  determined  upon  the  authority  of  Rock  v.  Leighion  {b% 
which  was  a  case  of  judgment  by  default,  the  decision  of  Lord 
Hardwicke  will  not  be  conclusive  upon  the  present  question.  It 
is  to  be  observed  too  that  even  in  that  case  of  Rock  v.  Lcighton 
an  actual  devastavit  was  staled.    The  case  of  Shetton  v.  f/oiF- 

(a)  1  Jtk.  m.  (b)  Salk.  310.  Vide  1  Lord  A<y.  589.  S.  C.  sad 

Lord  H0W9  MS.  quoted  by  J^aOcr^  J.  ^*  690. 

fiifff 
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ling  {a)  was  also  a  case  of  a  judgment  by  default.  If  then  those  1790. 
authorities  do  not  govern  or  conclude  the  present  questioui  it  may  — 
be  strongly  contended  upon  principle  that  the  defendant  is  not  g^^ldwS 
concluded  by  the  sherilTs  return  of  devastavit,  and  that  the  plain-  Pbtbrv 
tiffs  are  not  entitled  to  recover  upon  the  evidence  stated  in  the 
case.  It  was  held  in  Gybson  v.  Brook  {b)  that  the  executor  was  not 
concluded  by  a  return  of  devastavit,  but  that  he  might  traverse  it, 
otherwise  he  would  be  without  remedy ;  and  indeed,  being  an 
ex  parte  proceeding,  it  would  be  manifestly  unjust  to  hold  him 
bound  by  it.  Where  an  executor  make^  no  defence  at  all,  it 
may  be  fair  to  infer  that  he  meant  to  collude  with  the  plain- 
tiff, and  therefore  there  may  be  some  reason  to  hold  him  bound 
in  such  a  case :  but  where  be  makes  a  fair  defence  10  the  first 
action,  as  in  the  present  case,  it  would  be  hard  that  he  should  be 
concluded.  It  is  a  strong  argument  also  to  shew  that  the  de- 
fendant is  not  necessarily  liable  in  this  second  action  suggesting 
a  devastavit,  merely  because  a  judgment  has  been  obtained  against 
him  in  the  first,  that  the  prior  judgment  does  not  charge  him  in 
the  first  instance  beyond  the  value  of  the  assets  which  be  has 
actually  received ;  for,  if  it  could  be  done  indirectly,  the  law 
would  permit  it  to  be  done  directly.  And  according  to  the  ar- 
gument which  the  plaintiffs  must  urge,  it  would  be  absurd  in  soch 
a  case  to  inquire  into  the  assets  at  all,  as  at  all  events  the  execu- 
tor must  be  liable  up  to  the  extent  of  the  debt  demanded.  Before 
the  Stat,  of  jinn,  (e)  it  would  have  been  highly  unjust  to  have 
held  an  executor  concluded  in  a  case  like  the  present ;  and  this 
question  must  be  considered  in  the  same  manner  now  a^  if  it  had 
arisen  before  the  passing  of  that  statute,  as  it  does  not  profess  to 
make  any  alteration  on  this  subject.  It  must  therefore  be  con- 
tended by  the  plaintiffs  that  before  that  statute  an  executor,  be-  - 
ing  confined  to  one  plea,  could  not  plead  to*  the  merits  without 
running  the  risk  of  paying  the  debt  out  of  his  own  pocket.  But 
the  only  two  cases,  in  which  a  judgment  de  bonis  propriis  was 
given,  where  when  he  pleaded  ne  unques  executor,  or  a  release, 
which  were  found  against  him.  Bull  v.  Wheeler,  €ro.  Jac. 
648.  Bridgman  v.  Lightfoot,  Cro.  Jac.  67^*  Wentw.  Off. 
Ex.  184. 

Lord  Kekyon,  Ch.  J. — ^When  this  case  (d)  came  before  the 
Court  they  seemed  to  be  satisfied  that  the  plaintiffs  were  in 

(a)  1  ITilt.  f  58.  (b)  Cro.  EHz.  859.  («)  4  Jn.  c,  16.  •.  4. 

id)  This  case  came  before  the  Court  on  a  motion  for  a  new  trial  in  the  test 
term,  when  the  Court  expressed  a  strong  opiaion  against  the  defendant :  but,  at 
the  request  of  the  parties,  it  was  tufoed  into  •  special  case, 

strictness 


688  CASES  IN  TRINITY  TERM 

1790.        strictness  of  law  eotitled  to  recover.    It  strikes  me  as  bearu^ 
extremely  bard  on  the  defendant;  but,  hard  as  ic  is,  bemiut 

o^amH       submit  to  the  law  of  the  land,  the  current  of  authorities  beRig 
FsTEBs»      against  him.    I  have  endeavoured  to  make  my  reasou  cotndde 
with  those  authorities,  but  I  confess  that  to  this  mom^it  I  bsfe 
met  with  nothing  to  convince  my  mind.  It  seems  exiraordhiary 
that  the  judgment  in  the  first  action  should  not  be  a  ju<^;ment  de 
bonis  propriiSf  if  the  executor  be  liable  at  all  event* :  whereas  the 
judgment  is  as  to  the  debt  de  boms  tesiatoris,  and  as  to  ike  damages 
de  bonis  tesiatoris,  ei,  si  non,  de  bonis  propriis.  Now  as  the  ju(%- 
ments  given  in  the  Courts  of  Law  are  the  best  evidence  of  what  the 
law  is,  it  should  seem  from  this  form  of  judgment  that  the  execator 
is  not  liable  at  all  events.  The  pleas  in  thb  case  do  not  impute  any 
thing  unjust  or  unconscientious  to  the  defendant;  after  the  bond 
had  been  given  24  years,  it  was  not  unreasonable  to. plead  pay- 
ment, and  to  rest  on  the  presumption,  arising  from  the  length  oi 
time,  that  it  had  been  paid.     Where  indeed  an  executor  pleads 
matter  which  is  false  within  bis  own  knowledge,  it  is  reasoDsble 
that  he  should  suflFer  by  it :  but  that  is  different  from  the  present 
case.     When  a  defendant  pleads  pleni  administravit,  it  must  be 
admitted  now  that  he  is  only  answerable  to  the  amount  of  the 
assets  proved ;  and  yet  in  that  case  he  must  know  exactly  how 
his  accounts  stood.    It  seems  therefore  at  least  as  reasonable  that 
the  defendant  in   this  case  should  not  be  liable  as  in  that 
where  the  plea  must  in  many  instances  be  false  within  his  own 
knowledge.    But  in  such  case  it  was  held  by  Lord  Man^U'yi 
Harrison  v.  Beetles  (a)  that  the  executor  is  only  liable  to  the 
amount  of  the  assets  in  his  hands.  ^  There  to  an  action  of  asstonp- 
**  sit  the  defendant  pleaded  non  assumpsit  4r  pleni  adminisiravit. 
**  It  was  insisted  that  if  the  pliunliff  could  prove  assets  unadminb- 
''  tered  to  any  small  amount,  the  plaintiff  must  have  a  verdict  for 
''  his  whole  demand.  But  Lord  Man^ldssid,  The  law  was  cer- 
''  tainly  understood  to  be  so,  and  there  are  a  htmdred  cases  so  de- 
**  tef  mined.  This  struck  me  as  absurd  and  wrong ;  I  therefore  con- 
''  suited  my  brother  Denison  and  the  other  Judges,  who  were  all  of 
''  opinion  that  the  plaintiff  ought  not  to  recover  of  the  executor  or 
''  administrator  more  than  the  assets  in  his  hands.  The  plainuff 
'<  proved  two  notes,  which  amounted  to  80/.  and  took  a  verdict  on 
'^  the  non  assumpsit  for  the  sum ;  and  having  proved  £5/.  assets  unad- 
^  ministered,  he  took  a  verdict  on  the  phni  administravit  for  that 
**  sum,  and  judgment  quando,  S^c.  for  the  residue.''    I  think  that 

(a)  Cor.  Lonl  Mmufltld,  at  GaUdAoa,  Jiiae  2d,  1769. 
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Ervino 


decision  did  bim  great  honour.  However  that  does  not  govern  1790, 
the  present  case.  But  I  find  that  Lord  Hardwicke  (a),  in  de- 
termining on  this  very  question,  found  himself  bound  by  the  au- 
thority of  Rock  V.  Leighton,  which  he  observed  was  not  accu-  Pbtbrs. 
rately  reported  in  Salkeld,  I  cannot  therefore  set  up  my  judg- 
ment against  the  opinions  of  Lord  Holt  and  Lord  Hardwicke:  I 
yield  to  the  weight  of  the  authorities,  but  not  to  the  reasoning  of 
of  them. 

i\sHHURSTy  J.  declared  himself  of  the  same  opinion. 

BuLLER,  J.; — The  reason  on  which  the  law  has  directed  that 
the  judgment  in  the  first  action  shall  be  entered  against  the  ef- 
fects of  the  testator  is  obvious,  when  it  is  considered.  The 
action  is  brought  for  a  debt  due  from  him ;  and  the  creditor  has 
no  right  to  call  on  theadministrator  or  executor  but  in  respect  of 
the  effects  which  he  has  in  his  hands  belonging  to  the  deceased : 
by  law  therefore  the  creditor  is  to  be  paid  out  of  those  effects ; 
and  unless  it  appear  that  there  are  none  such,  the  proper  judg- 
ment is  that  the  debt  shall  be  paid  out  of  the  effects  in  the  hands  ^ 
of  the  executor.  That  is  the  ground  of  the  first  judgment  by  a 
creditor ;  and  if  so,  it  has  nothing  to  do  with  any  question  that 
may  arise  on  subsequent  facts.  The  question  then  is,  whether 
the  executor  by  his  own  acts,  and  in  what  cases,  may  make 
himself  liable  de  bonis  propriis ;  on  this  the  authorities  are  de- 
cisive, and  I  do  not  think  that  they  are  contrary  t  reason.  The 
case  before  Lord  Mansfield  struck  him  as  being  singularly  hard, 
and  attended  with  injustice ;  and  that  noble  Judge  thought  that 
he  was  deciding  on  principle  against  the  current  of  authorities. 
It  is  true  that  there  were  many  authorities  against  his  decision, 
but  the  doctrine  there  established  was  not  new ;  for  in  some  of 
the  precedents  in  Townsend'n  Judgments,  there  is  the  very  form 
of  judgment  which  was  given  in  Harrison  v^  Becles,  That  case 
however  does  not  govern  the  present :  here  the  simple  question 
is,  whether  an  executor  or  admiiiistrator,  who  has  no  effects  in 
his  hands  belonging  to  the  testator,  and  will  not  take  advantage 
of  that  defence  at  the  proper  time,  shall  be  permitted  to  do  it 
afterwards.  Now  it  is  an  universal  principle  of  law  that,  if  a 
party  do  not  avail  himself  of  the  opportunity  of  pleading  matter 
in  bar  to  the  original  action,  he  cannot  afterwards  plead  it 
either  in  another  action  founded  on  it,  or  in  a  scire  facias  (6). 
This  very  question  appears  to  have  been  fully  and  finally  settled 
in  the  case  of  Rock  v.  Leighton.  (Here  Mr.  J.  Buller  read  the 
following  note  of  that  case  from  Lord  Holt's  manuscript.) 
(a)  1  Mk\  29 1.  (b)  Vide  Earl  v.  lUrton,  2  Str.  732. 
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1 790.        **  Mary  Rock  against  Leighton,  late  sberiff  of  the  county  of  Salop. 

Action  upon  the  case  against  the  defendant,  setting  forth  that 

ngaiMxt        Richard  Pugh  and  others  bad  brought  an  action  of  debt  agunst 
PfiTEiu.       Mary^  as  adcninistatrix  to  her  husband^  Rock,  upon  a  bond  of 
160/.  entered  into  by  him  in  his  lifetime,  and  that  judement 
Has  had  against  her  de  bonisy  &c. ;  and  thereupon  a  JierifacuK 
being  taken  out  according  to  the  judgment,  and  delivered  to  the 
*     sheriff,  who  levied  9,Ql.,  and  for  the  rest  returned  falsely  that  she 
had  wasted  the  goods  of  the  intestate,  and  thereupon  a  judgment 
was  given  to  have  execution  against  her  de  bonis  prapriis,  ubi  re- 
rer&  she  had  not  wasted  the  goods  of  the  intestate  that  were  of 
the  value  of  the  residue  of  the  debt.    Upon  not-guilty  pleaded, 
the  cause  came  to  be  tried  before  me  the  sittings  after  Hilary 
term,  viz.  Idth  February  12  JV.  3.    Upon  the  evidence  it  ap- 
peared, that  upon  a  treaty  of  marriage  with  the  intestate  Richard 
Rock  and  the  plaintiff  Mary  it  was  agreed  by  articles  in  wntiog, 
that,  in  consideration  of  150/.  which  she  brought  as  a  marriage* 
portion,  Richard  Rock  (if  she  survived  him)  should  leave  her 
worth  300/.;  and  he  covenanted  with  Richard  Pyke,  the  brother 
of  Mary,  to  pay  the  300/.  to  him  for  her  use,  if  he  departed 
this  life  before  Mary.    Richard  Rock  died ;  Mary  took  out  ad- 
ministration, and  put  in  an  inventory  that  amounted  to  ^79/. 
In  Michaelmas  term  1694  Richard  Pyke  commenced  an  action 
of  debt  against  Mary  for  the  300/.  and  recovered  by  nihil  dicit 
and  execution  was  had  upon  the  goods  by  a  bill  of  sale  open 
a  Jieri  facias  issued  in  Easter  term  following  at  the  suit  of 
the  executor  of  Pyke,  who  had  recovered  the  judgment*    lo 
Hilary  term  1694,  Pugh,  Sfc.  commenced  their  action  in  the 
Common  Pleas  against  the  plaintiff  Mary  Rock,  as  administratrii 
to  her  husband  Richard  Rock,  and  she  let  judgment  go  by  default, 
and  had  no  assets  above  the  279/.  mentioned  in  the  inventory. 
I  was  of  opinion  that,  by  letting  judgment  go  by  default  when 
she  might  have  pleaded  the  judgment  with  riens  inter  maim 
nllra  to  satisfy  that  judgment,  which  would  have  been  a  good 
bar,  she  had  tacitly  admitted  that  she  bad  assets  tdtra,  and 
was  concluded  by  such  her  omission ;  for  which  purpose  I  cited 
the  case  of  Kilborn  and  Rack  adjudged  in  B.  R.  Hill.  1657. 
A  judgment  in    debt    was  .had  against  tenant  in  tail,   who 
died ;    and    scire  facias  being   issued   against    the   heir  and 
terre-tenants,  the  defendant  Rock  was  returned  heir  and  terre- 
tenant,  and  that  he  was  summoned :  upon  his  not  appearing, 
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judgment  of  award  of  executjion  was  given  against  him,  and  a  1790. 
moiety  of  the  lands  were  extended  by  elegit.  And  ejectment  ' 
^being  brought  thereupon,  it  was  specially  found  that  the  agnnat 
lands  of  the  defendant  in  the  judgment  were  entailed,  and  that  Petkri;. 
the  defendant  in  the  ejectment  was  heir  in  tail :  but  in  regard  he 
might  have  pleaded  that  matter  to  the  scire  facias,  and  had  omit« 
ed  it,  he  bad  lost  the  benefit  thereof.  So  the  plaintiff  Mary 
might  have  pleaded  the  judgment  at  her  brother*s  suit;  that 
vrould  have  defended  the  assets  that  she  had  against  the  action 
brought  by  Pugh :  but  she,  having  admitted  the  assets  she  bad 
to  be  liable  to  the  action  of  Pugh  by  letting  judgment  go 
against  her  by  nihil  dicit^  is  in  the  same  condition  as  if  there  had 
been  no  judgment  against  her  at  her  brother's  suit  upon  the  co- 
venant for  300/.  And  the  sheriff  hath  done  her  no  wrong; 
for  if  upon  an  enquiry  the  jury  had  found  the  devastavii  \n  the 
plaintiff,  the  plaintiff  upon  traversing  the  inquisition  could 
not  have  given  this  judgment  in  evidence  to  defend  herself^  < 
because  she  might  have  pleaded  it  in  bar  of  the  action.  This  case 
I  (having  heard  in  my  chamber,  because  of  the  consequence  of 
it)  directed  should  be  moved  in  Court,  which  accordingly  was 
done  ;  and  both  my  Brothers  Turton  and  Gould  concurred  with 
me  in  opinion ;  and  so  the  verdict  ttiat  was  given  for  the  plain- 
tiff by  consent,  to  be  subject  to  the  opinion  of  the  Court,  was 
set  aside.  If  debt  be  brought  against  an  executor,  and  he  lets 
judgment  go  by  nihil  dicit  or  confession,  it  seems  to  be  an  ad- 
mission of  assets.  For  first,  the  want  of  assets  is  a  good  bar  to  the 
action  that  the  plaintiff  hath  brought;  and  if  issue  be  joined  there- 
upon and  found  for  the  defendant,  the  plaintiff  is  for  ever  barred. 
Hob.  199.  Brickhead  v.  Archbishop  of  York,  I  Cro.  373.  Now 
there  is  the  same  reason  that  since  the  defendant  waives  plead- 
ing the  matter  that  would  have  barred  the  plaintiff,  he  thereby 
admits  the  having  assets.  It's  true  that  when  the  defendant 
pleads  a  pleni  administravit  the  plaintiff  may  admit  the  plea  to 
be  true,  and  pray  judgment  de  bonis  et  cattallis  of  the  testator, 
et  quaadmanus  of  the  execnior  in fuiurodevenirentadministrand* 
8  Rep.  Mary  Shipley's  case,  2  Sound,  226.  Neal  v.  Nelson. 
But  that  is  a  different  judgment  from  what  is  given  upon  a  nihil 
dicii,  or  a  confession  of  the  action ;  for  that  is  the  same  as  is 
given  upon  a  pleni  administravit  pleaded  where  there  is  a  verdict 
for  the  plaintiff,  vix.  to  recover  de  bonis  testatoris  si  tantum  in 
mambus  habuit  administrand^ ;  from  which  none  can  infer  that^ 
if  he  hath  fully  administered  before,  he  is  not  affected  by  the 
judgment :  but  it  is  to  be  considered  that  though  it  be  found 
Y  y  2  upon 
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1790.        apoo  a  plen6  adminisiravil  thtt  the  defendant  hath  assets,  yet  k 

the  judgment  the  same,  and  so  ought  to  be ;  for  if  the  defendant 

against        ^^^^  assets  in  his  hands  there  is  no  reason  to  levy  the  money  upon 
P£TEK«.       the  executor's  own  goods  unless  he  hath  wasted  ;  and,  that  bein; 
matter  of  fact,  it  must  appear  upon  record,  and  judgment  mast 
be  given  thareupon  before  his  own  goods  can  be  affected.     Bat 
if  vt^eri  facias  de  bonis  testatoris  doth  issue  upon  a  judgment  hid 
against  the  executor  upon  a  pleni  administravii  pleaded,  if  the 
goods  cannot  be  found  that  were  the  testator^s^  namely,   if  the 
executor  will  not  expose  them  to  the  execution,  the  sheriff  may 
return  a  devastavit^  it  being  found  by  verdict  that  he  bad  assets. 
Now  then  since  the  pleading  of  riens  enter  maius  would  have  been 
a  good  bar  to  the  action,  (and  if  the  plaintiff  should  admit  it  he 
should  not  have  a  judgment  to  have  a  present  execution,)  yet  the  de- 
fendant by  not  pleading  that  plea  hath  left  the  plaintiff  to  have  a 
judgment  upon  which  a  present  execution  is  to  issue,  which  he 
could  not  have  had,  unless  the  defenc|ant  had  assets;  and  such  an  ad* 
^    mission  is  as  good  as  a  finding  of  a  jury  upon  a  pkfii  adtniniUravit, 
Secondly,  I'he  case  of  an  executor  doth  not  in  this  case  differ 
from  that  of  an  heir ;  for  if  the  heir  let  judgment  go  by  nihil 
dicit  or  confession,  be  admits  assets.     It  is  true  the  judgment  b 
different;  for  an  heir  is  chargeable  upon  the  account  of  the 
assets  which  he  hath  in  his  own  right,  and  the  executor  is  charge- 
able in  respect  of  assets  that  he  hath  in  the  right  of  the  tes- 
tator :  bi|t  still  the  admission  of  assets  is  as  much  by  a  nihil  dick 
or  confession  in  one  case  as  in  the  other.     The  like  if  an  heir 
plead  tion  est  factum  j  or  conditions  performed,  a  geneial  judg- 
ment shall  be  given,  if  the  matter  pleaded  be  found  against  him. 
So  in  the  case  of  an  executor,  if  the  matter  pleaded  be  found 
against  bini,  he  admits  assets;  for  if  he  hath  none,  why  doth  he 
plead  that  matter;  it  will  be  enough  to  deny  assets,  and  ihai 
will  bar  the  plaintiff.     Objection,  Hob.  178.  Bird  v.  Calmer. 
Debt  against  an  executor  who  pleaded  pleni  administravit,  and 
afterwards  relic td  verificaiione  cognovit  actionem.  It  was  moved 
that  it  might  be  entered  that  he  confessed  assets.     It  was  denied, 
because  the  confession  can  be  only  to  the  charge,  which  is  the 
action;  from  whence  it  is  inferred  that  the  confession  of  the 
action  is  not  a  confession  of  assets.     Answer.     Rather  the  con- 
trary is  to  be  inferred,  namely,  that  pleni  adminisiravii  and  a 
cognovit  actionem  are  inconsistent ;  for  he  cannot  confess  the 
action  without  a  relictd  verificaiione  of  the  plene  administravit: 
so  he  must  relinquish  one  to  confess  the  other ;  for  the  one  is  a 

bar 
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bar,   but  the  other  confesses  all   things  requisite  to  maintain         1790. 

the  plaintiff's  action.    And  as  to  the  caution  of  the  Court,  it         ' 

was  no  more  bnt  to  confine  itself  to  the  order  and  method  of  against 
the  laW|  which  is  to  make  a  proper  entry,  namely,  to  confess  Pbtebs. 
the  whole  action."  Then  followed  the  case  of  Ramsden  v. 
Jackson,  where  Lord  Hardwicke  thought  himself  bound  by  the 
authority  of  Rock  v.  Leighton  on  the  very  question  ;  and  the 
opinion  of  Lord  Ch.  J.  Lee^  in  the  case  in  fVilson,  is  to  the  same 
effect.  Then  there  are  three  cases  all  determining  the  same  point. 
And  if  an  executor  may  plead  plene  administravit  and  neglect  to 
do  so,  I  see  no  difference  between  such  a  case  and  one  where  he 
does  so  plead,  and  the  plea  is  found  against  him. 

Grose,  J. — This  case  must  be  considered  in  a  different  point 
of  view,  now  from  what  it  must  have  been  prior  to  the  statute  of 
Annt :  before  the  passing  of  that  act  the  executor  must  either 
have  denied  the  debt  and  admitted  assets,  or  he  must  have  admitted 
the  debt  aud  pleaded  plene  administravit ;  the  consequence  of 
which  was,  that  if  only  part  of  the  debt  were  due,  he  must  have 
paid  the  whole  by  his  own  admission.  But  since  that  statute  be 
may  plead  both  as  to  the  debt  and  plene  administravit :  but  if 
he  will  not  avail  himself  of  the  advantage  given  to  him  by  that 
act,  «nd  he  will  only  deny  the  debt,  the  case  of  Rock  v  Leigh- 
ton  shews  tliat  he  admits  assets.  The  authorities  of  Lord  Ch.  J. 
Hotty  Lord  Ch.  J.  Lee,  and  Lord  Hardwicke,  are  peculiarly 
f trong,  and  conclude  this  question. 

Posted  to  the  plaintiffs. 


Good  against  Elliott. 

THIS  was  an  action  upon  a  wager.     The  first  count  stated  A  wager  that 
that  there  was  a  discourse  between  the  plaintiff  and  de-  ^\^^^  ^"'' 
fendant  concerning  a  waggon  lately  belonging  to  David  Coleman,  waggon  of  B. 
and  the  question  was  whether  one  Susaunah  Tye  had  or  had  not  common  law' 
before  a  certain  day  bought  the  waggon.     That  the  defendant  nor  prohibited 
betted  the  plaintiff  five  guineas  that  Susannah  Tye  had  before  q[  W^  43, . 
that  time  bought  the  waggon;  and  that  the  plaintiff  betted  the  and  an  action 
defendant  five  guineas  that  5.  Tye  had  not  before  that  time  tained  upon  it. 
bought  the  waggon.    That  the  bet  was  to  be  decided  by  D.  [3B.&P.195.J 
Coleman  and  S.  Tye.    That  each  deposited  I5.  in  the  bands  of 
one  E.  Heath,  to  be  paid  to  the  plaintiff  in  case  D.  Coleman  and 
S.  Tye  should  say  and  determine  that  S.  Tye  had  not  before  that 
Y  y  3  time 
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1790.       time  bought  the  waggon,  or  to  the  defendant  in  case  they  shoald 

»ay  that  he  had,  4v.    There  were  other  counts,  Itjing  the  wager 

ttfr^iiut       >°  different  forms,  but  in  substance  the  same.     Plea  non  <u- 
Elliott.      sumpsit.     After  verdict  for  the  plaintiff, 

A  rule  was  obtained  in  Michaelmas  term  2Q  Geo.  3.  to  sbev 
cause  why  the  judgment  should  not  be  arrested,  which  after 
argument  by  Enkine  and  Shepherd  in  support  of  the  rule,  and 
GarroWy  contra^  stood  over  for  the  opinion  of  the  Court  till 
this  term* 

Gbose,  J.    [after  stating  the  case  J— The  ground  of  the  mo- 
tion in  arrest  of  judgment  is  that  all  wagers  arc  ill^al  where 
the  party  has  no  other  interest  in  the  subject  matter  of  them 
than  that  which  he  chooses  to  create  by  his  bet.     In  thus  stating 
the  proposition  it  seems  admitted  that  some  wagers  are  legal; 
and  indeed  it  cannot,  after  the  different  authorities  which  have 
been  decided,  be  doubted.  Andrews  v.  Heme  (o),  and  Walcotti. 
Tappin  (&),  are  in  point.     Those  cases  were  on  a  wager  of  205* 
to  20/.  whether  Charles  Stuart  would  be  king  of  England  within 
twelve  months  then  next  following,  which  upon  a  motion  in  ar- 
rest of  judgment  was  held  good,  it  is  true  that  that  was  not  the 
objection  there  insisted  upon,  but  those  who  objected  would  un- 
doubtedly have  made  it,  if  it  could  have  been  supposed  to  bare 
any  foundation.     But  actions  on  wagers  have  been  innumer- 
.    able ;  and,  as  to  this  point,  what  was  said  by  Lord  ^Mantfield  in 
the  case  of  Da  Costa  v.  Jones  (c)  is  decisive.     It  is  there  laid 
down  that  wagers  are  not  void  qud  wagers;  and  that  the  le- 
straints  imposed  on.certain  species  of  wagers  by  acts  of  pv* 
liament  are  exceptions  to  the  general  rule,  and  prove  it.    It  baf 
been  argued  however  that  they  are  void  as  gaming  contracts, 
and  therefore  against  sound  policy:  If  they  were,  the  14  GeoJ- 
c.  48.  would  have  been  unnecessary ;  neither  would  there  baft 
been  any  occasion  for  the  elaborate  opinion  delivered  by  W 
Mansfield  in  Da  Costav.  Jonesj  in  which  he  took  much  pains  to 
state  the  particular  ground  on  which  that  wager  was  void.   I^ 
would  have  been  enough  to  have  said  that  it  was  a  ganaiif 
contract,  /and  therefore  void.    On  that  ground  every  decla/^* 
tion  on  a  wager  would  have  been  demurrable  to ;   aod  tbefc 
would  have  been  an  end  to  this  species  of  action  which  we  baff 
so  repeatedly  heard  of.    Lord  Mansfield  indeed  in  diatcase 
lamented  that  wagers  were  not  void  as  gaming  contracts.  E^^fJ 
(•)  I  i^,  S».  (6)  I  Keb.  66.  65,  (0  Cmf.  7f9. 
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wager  I  admit  is  not  legal,  and  the  grounds  on  which  they  may        1790. 

be  void  are  fully  stated  by  Lord  Mansfield^  in  Da  Costa  v.  Jones ;        

such  as  a  wager  which  would  be  an  incitement  to  a  breach  of  ag^^i 
the  peace  or  to  immorality,  or  one  that  would  affect  l-he  feelings  Elliott. 
or  interests  of  a  third  person,  or  expose  him  to  ridicule,  or  libel 
him :  and  the  reason  he  gives  is,  because  they  are  liot  only  in- 
jurious to  a  third  person,  but  disturb  the  peace  of  society ;  and 
he  might  have  added,  what  was  said  in  Atkerford  v.  Beard  (a), 
that  those  also  are  void  which  are  against  sound  policy.  We  may 
then  take  the  rule  to  be  that  those  wagers  are  bad,  which  by 
injuring  a  third  person  disturb  the  peace  of  society,  or  which 
militate  against  the  morality  or  sound  policy  of  the  kingdom. 
Then  has  this  bet  any  such  tendency  ?  It  is  a  bet  concerning 
a  waggon  then  lately  belonging  to  David Co/eman,  that  Susannah 
Tye  had  bought  it  before  the  bet  was  made ;  which  was  to  be 
decided  by  David  Coleman  and  SusannahTye.  Now  it  does  not 
appear  to  me  that  such  a  bet  is  an  injury  to  any  one  but  the 
loser ;  or  that  it  disturbs  the  peace  of  society ;  or  that  it  is 
against  morality  or  sound  policy.  It  may  be  said  that  it  may 
involve  a  question,  whether  S,  Tye  stole  it ;  but  it  does  not 
necessarily  involve  that  question ;  and  therefore  after  verdict  we 
are  to  presume  that  it  did  not.  It  would  be  strange  to  presume 
that  it  did,  when  upon  the  face  of  the  first  count  the  bet  is  to 
be  decided  by  her  and  Coleman.  Then  can  it  be  said  that 
the  wager  is  void  because  it  re&pecis  the  interest  of  a  third  per« 
son  ?  I  cannot  say  so  ;  because  I  find  no  such  rule  laid  down  ia 
Da  Costa  v.  Jones.  Lord  Mansfield^  it  is  true,  amongst  wagers 
not  to  be  permitted  classes  those  which  affect  the  interest  of 
third  persons ;  but  why  ?  Because  they  are  not  only  an  injury  to 
a  third  person,  but  disturb  the  peace  of  society.  And  indeed  in 
most  of  the  wagers  that  have  been  laid  the  interests  of  third 
persons  have  been  in  some  degree  involved.  Upon  that 
ground  the  wager  in  1  Lev.  :33.  might  have  been  held  bad.  I 
therefore  think  that  the  declaration  is  supportable  at  common 
law.  But  it  hath  been  argued  that  since  the  14  Geo.  3.  every 
wager  of  this  sort  is  void.  Now  the  case  of  Da  Costa  v.  Joties 
was  since  that  statute,  and  yet  this  objection  did  not  occur  eittier 
to  the  counsel  who  argued  against  the  wager,  or  to  Lord  Mans^ 
field.  That  was  ''  an  act  for  regulating  insurances  upon  lives, 
"  and  for  prohibiting  all  such  insurances,  except  in  cases  where 
(a)  Ante^  t  vol.  610, 
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**  the  persons  insuring  shall  have  an  interest  in  the  life  or  deatli 
'<  of  (he  persons  insured/'     The  preamble  states  that  hicoBveiii- 
ences  had  arisen  from  the  making  insurances  on    lives  or  other 
events  vi  I  erein  the  party  had  no  interest,  and  for  remedy  enacts 
that  no  iiiburance  shall  be  made  on  lives,  or  any  other  event, 
wherein  the  person  on  whose  account  such  policy  shall  be  made 
shall  have  no  interest,  or  by  >%ay  of  gaming,  or  wagering;  and 
avoids  every  assurance  made  contrary  thereto.    If  the  L«egislatnre 
had  intended  to  make  all  wagers  void,  it  is  extraordinary  tiiat  the 
statute  did  not  enact   *'  that  all  and  every  wager  and  wagers 
**  upon  any  event  in  which  the  person  making  the  wager  shall 
''  have  no  interest  shall  be  void."  It  has  been  said  indeed  that  sudi 
is  the  meaning  of  the  words  "  by  way  of  gaming,  or  wageriog." 
But  to  put  such  meaning  on  those  words  would  in  my  opinion  be 
to  torture  the  plain  nense  of  plain  words.     The  statute  evidently 
meant  that  every  insurance  on  lives,  or  on  any  event,  in  which 
the  assured  has  not  an  interest,  shall  be  void,  whether  such  in- 
surance be  effected  in  the  form  of  a  policy,  or  by  way  of  gaming 
or  wagering.     And  if  the  construction  contended  for  by  the  de- 
fendant be  the  true  one,  it  leads  to  this  extraordinary  proposi- 
tion, that  a  statute  which  concerns  every  part  of  the  community, 
and  uaa  passed  m  1774,  has  never  been  understood  by  any  one 
till  1790.    To  say  that  every  wager  is  prohibited  by  this  statute 
is  to  say  that  every  wager  is  an  insurance^  and  that  the  parlia- 
ment intended  to  describe  a  wager  by  calling  it  an  insuranct; 
which  I  am  of  opinion  was  not  their  intent.     If  it  were,  they 
have  used  a  number  of  unnecessary  words  to  render  obscure  what 
a  few  words  would  have  made  plain  and  obvious  to  the  meanest 
capacity.     For  these  reasons  I  think  that  every  wager  is  not  void, 
either  at  common  law,  or  by  the  above  statute ;  that  this  wager 
is  neither  an  incitement  to  a  breach  of  the  peace,  or  any  immo- 
rality ;  that  it  neither  exposes  to  ridicule,  or  libels  any  one ;  nor 
does  it  so  affect  the  feelings  or  interest  of  any  one  as  to  cause 
any  injury  to  him,  or  disturb  the  peace  of  society.     And  that 
after  the  cases  which  have  been  determined,  to  say  that  ibis 
actii)n  cannot  be  maintained  would  be  to  make  law,  and  not  to 
interpret  it.     Therefore  1  am  of  opinion  that  the  rule  for  ar- 
resting the  judgment  ought  to  be  discharged. 

BuLLER,  J . — ^This  is  an  action  upon  a  wager  laid  between  the 
plaintiff  and  the  defendant,  whether  Susannah  Tye  had  bongfat 
a  waggon.  A  motion  has  been  made  in  arrest  of  jndgment  upoD 
the  ground  that  such  a  wager  is  illegal  and  void^  and  diat  therefore 
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tto  action  can  be  maintained  upon  it.  The  case  has  been  argued  1790. 
OD  two  grounds ;  l3l.  That  it  is  void  at  common  law  ;  2dly,  That  — 
It  is  void  by  the  statute  14  Geo,  3.  r.  48.  The  opinion  which  1  tigainst 
hold  on  the  first  point  would  very  well  excuse  me  from  discus-  Elliott. 
aing  the  question  made  on  the  statute :  but  as  that  point  has  been 
agitated  before,  and  perhaps  may  be  so  again,  I  will  deliver  my 
sentiments  upon  both  the  questions.  For  the  plaintiff  it  has 
been  insisted  that  it  is  now  too  late  to  discuss  thequestion,  whe- 
ther wagers  in  general  are  lawful  or  not ;  and  an  expression  of 
Lord  Mansfield's  in  Da  Costa  v.  Jones  (a)  has  been  relied  on^ 
wherein  he  says,  **  whether  it  would  have  been  better  policy  to 
**  have  treated  all  wagers  originally  as  gaming  contracts,  and  so 
*'  have  held  them  void,  is  now  too  late  to  discuss  ;  they  have  too 
'<  long  and  too  often  been  held  good  and  valid  contracts."  With 
great  deference  to  that  very  high  and  respectable  authority  I 
doubt  whether  it  be  too  late  to  consider  that  question  or  not  ; 
for,  in  Brtice  v.  Ross^  Dom.  Proc.  141h  jipril  1788,  a  decree 
in  Scotland  was  affirmed  on  the  ground  that  all  idle  wagers  were 
void.  In  the  printed  cases,  which  is  all  we  have  to  go  upon,  it 
is  stated  that  the  rule  and  principle  of  the  civil  law  relative  to 
the  sponsiones  ludicra  were  early  adopted  as  common  law  in  that 
kingdom,  and  have  been  constantly  adhered  to.     And  the  great  ^ 

and  laudable  pains,  which  on  all  occasions  have  been  taken  to 
preserve  an  uniformity  between  the  laws  of  that  country  and 
this,  make  that  case  of  considerable  authority  here.  The  opinions 
of  Lord  Ch.  J.  Holt  in  Brewster  v.  Kidgell  {b),  and  of  Lord 
JJardwicke  in  Cox  v.  Phillips  (c),  go  a  great  way  to  support 
the  same  doctrine ;  and  they  rightly  draw  the  line  between  feign- 
ed issues  to  try  a  real  right,  and  idle  wagers  between  persona 
who  have  no  interest.  If  actions  on  wagers  were  constantly  al« 
lowed  in  those  days,  I  think  Lord  Ch.  J.  Holt  would  hardly  have 
said,  that  he  would  not  have  tried  the  action  had  he  not  thought 
that  the  issue  had  been  directed  by  the  Court  of  Chancery ;  and 
yet  in  the  particular  case  1  think  he  was  mistaken,  because  (hat 
action  was  brought  to  try  a  real  right.  In  the  case  quoted  by 
my  Brother  Grose  of  a  wager,  whether  Charles  Stuart  would  be 
king  of  Efiglandf  I  presume  no  one  will  say  that  an  action  could 
now  be  maintained  on  any  bet  of  that  kind.  Till  the  case  of 
,  Da  Costa  v.  Jones,  the  questioq  was  never  agitated,  or  the  mis- 
chievous'consequences  of  sustaining  such  actions  discussed.  But 

(o;  Cowp.  7t9.  (b)  5  Mod.  374.  Comb.  4J5.  S,  C 

ic)  Rep*  temp*  Hardw.  237. 
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1790.        however  the  question  on  iiragers  in  general  maj  stand,  f  think 

there  is  a  clear  legal  objection  to  this  wager;  and  that  I  am  sup- 

mgaiut        ported  by  the  opinions  of  Lord  Hardwicke  and  Lord  Mansfie/d, 
£lliott.      in  laying  it  down  as  a  certain  rule  of  law,  that  no  two  men  bj 
means  of  a  voluntary  wager  between  themselves  shall  be  per- 
mitted to  try  any  question  upon  the  right  or  interest  of  a  third 
person.    In  the  case  of  Cox  v.  PhiUipSy  Lord  Hardwicke  said, 
''  Mr.  Muilman  is  particularly  concerned  to  complain  to  the 
^  Court ;  for  though  the  verdict,  if  it  had  passed  against  hmi, 
''  could  not  have  been  given  in  evidence  against  him,  not  being 
''  a  party  to  the  suit,  yet  it  is  a  prejudice  to  a  man  K>  have  the 
**  report  of  a  verdict  that  he  is  married  in  this  way.^     And  yet 
let  the  marriage  in  that  case  have  been  decided  in  any  way,  it 
could  not  have  mvolved  Mr.  Muilman  m  any  crime  or  act  of  im- 
morality ;  he  might  have  been  entitled  to  great  pity,  but  that 
was  all.     In  the  case  of  Da  Costa  v.  Jones^  immediately  after 
the  passage  above  alluded  to  which  was  quoted  by  tbe  plaiotiff^s 
counsel,  Lord  ilf an^/<2  says  (a  V  notwithstanding  wagers  have 
^  been  so  generally  entertained,  there  must  be  a  variety  of  iii- 
''  stances  where  the  voluntary  act  of  two  indifferent  parties,  by 
''  laying  a  wager,  shall  not  be  permitted  to  form  a  ground  for 
''  an  action  or  a  judicial  proceeding  in  a  court  of  justice.*'     His 
Lordship  then  put  cases  of  a  wager  on  a  criminal  act,  or  an  im- 
moral act ;   and  afterwards  he  said,   '^  to  come  nearer  to  the 
**  point;  suppose  a  wager  that  affects  the  interest  or  the  feelings 
''  of  a  third  person,  for  instance,  that  such  a  woman  has  commit- 
"  ed  adultery,  would  a  court  of  justice  try  the  adultery  in  an  ac- 
^'  tion  on  such  a  wager  ?  or  a  wa^er  that  an  unmarried  woman 
**  had  a  bastard,  would  you  try  that ;  would  it  be  endured  i  Most 
*'  unquestionably  it  would  not :  because  it  is  not  only  an  mjury 
« ''  to  a  third  person,  but  it  disturbs  the  peace  of  society ;  and  in 
''  either  of  these  last  two  cases  the  party  to  be  affected  by  it 
'/  would  have  a  right  to  say,  how  dare  you  to  bfing  my  name  ts 
^*  questionV^    Afterwards  he  said,  '^  Third  persons,  merely  for 
**  the  purpose  of  laying  a  ws^er,  shall  not  thus  wantonly  expose 
^  others  to  ridicule,  and  libel  them  under  the  form  of  an  ac- 
'^  tion.''    It  is  not  material  whether  in  fact  evidence  be  given 
to  disgrace  or  affect  a  third  person  ;  but  if  by  possibility  that 
may  be  the  case,  it  is  an  objection  to  the  action.    We  are  now 
upon  a  motion  in  arrest  of  judgment,  and  therefore  can  only 
look  at  the  record  to  see  what  might  have  been  proved  upon  it. 

(a)  Co»p.755. 

Suppose 
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I  Suppose  evidence  had  been  offered  that  the  woman  had  stolen       1790. 

t  the  waggon,  would  it  not  have  been  pertinent  to  the  issue  i  Sup-        — — — 

pose  it  were  proved  that  there  was  a  mistake  in  casting  up  an  tiguinsi 
account  which  this  -woman  had  settled,  and  by  that  mean  the  £i-liott« 
waggon  remained  unpaid  for ;  might  it  not  be  the  cause  of  an* 
other  action  against  her  i  Suppose  it  were  proved  that  the  wag. 
gon  was  worth  20/.  but  that  she  bought  it  for  4/.  when  the 
owner  was  drunk,  would  she  not  be  disgraced  by  it  flf  a  man  oF 
high  rank  were  to  sell  a  horse  at  Newmarket  to  a  person  just  21 
years  of  age  for  5000/.  whatever  the  laws  of  Newmarket  n^ay 
jnstify,  it  would  not  be  a  pleasant  thing  to  have  it  discussed  in  a 
court  of  justice,  whether  the  horse,  were  worth  more  than  23/.  If 
it  appear  on  the  record,  that  the  bet  is  founded  on  the  private 
transactions  or  the  interest  of  a  third  person,  I  think  it  is  void.  I 
take  it  to  be  agreed  by  all  my  Brethren,  with  whom  I  have  the 
misfortune  to  differ,  that  if  the  wager  concern  the  interest  of 
the  Public,  or  impute  a  crime  or  disgrace  to  another  person,  it 
IS  void,  and  cannot  be  made  the  subject  of  an  action.  The 
question  then  is,  whether  there  be  any  sound  difference  between 
a  wager  throwing  an  imputation  on  another,  and  a  wager  which 
respects  his  property  only ;  1  can  find  none.  But  on  the  con- 
trary I  go  further ;  for  I  hold  that  though  the  wager  imputes  no 
crime  or  disgrace  to  another,  and  though  it  do  not  call  in 
question  any  pecuniary  interest  of  another ;  yet  if  it  concern  the 
person  of  another,  no  action  can  be  maintained  upon  it.  And 
therefore  I  am  of  opinion  that  a  bet  on  a  lady's  age,  or  whether 
she  has  a  mole  on  her  face^  is  void.  No  third  person  has  a  right 
to  make  it  a  subject  of  discussion  in  a  court  of  justice,  whether 
she  passes  herself  in  the  world  as  being  more  in  the  bloom  of 
youth  than  she  really  is,  or,  whether,  what  is  apparent  in  her  face 
to  every  one  who  sees  her  is  a  mole  or  a  wart:  and  yet  these  are 
circumstances  which  cannot  in  a  court  of  law  be  stated  as  an  in- 
jury ;  for  if  a  man  say  that  a  young  woman  who  passes  for  23 
years  of  age  is  SS,  or  that  she  has  a  wart  in  her  face,  (which  is 
considered  as  a  nasty  thing,)  no  action  will  lie  for  it.  I  will  put 
one  case  more,  which,  if  it  do  not  appear  too  ludicrous,  per- 
haps may  be  found  to  bear  upon  the  present  question.  Stippose 
a  bet  were  made  whether  a  young  lady  squinted  with  her  right 
eye  or  her  left  eye ;  shall  it  be  the  subject  of  sober  inquiry  in  « 
court  of  justice  how  the  organs  of  her  eyes  are  formed,  and 
which  of  them  it  is  that  looks  directly  to  the  object  before  her  ? 
Shall  the  parties  in  the  action  be  permitted  to  say,  die  inquiry 

is 


700  CASES  IN  TRINITY  TERM 

1790.        IB  no  injury  to  her,  for  every  body  sees  that  she  squinCSj  and  il 

makes  no  diflFerence  to  her  whether  it  be  with  one  eye  or  tJie 

lyflfmrf        other  ?  No;  The  answer  is,  you  the  plaintiff  and  defeodamt  have 
EixioTT.      no  right  by  an  idle  wanton  bet  of  yours  to  brii^  her  peraos  or 
even  her  name  in  question.    The  principle  of  the  cases  io  which 
it  has  been  said  that  a  bet  respecting  a  third  person  is  w^^,  is 
not  because  it  occasions  a  temporal  loss  to  that  third  person,  or 
because  it  subjects  him  to  punishment,  but  because  die  lavs  of 
the  country  are  calculated  only  to  try  adverse  rights,  and  oot  to 
indulge  or  entertain  the  impertinent  inquiries  of  others,  npoo 
matters  in  which  they  are  in  no  wise  interested.     Wbat  is  it  to 
the  plaintiff  or  the  defendant,  whether  this  womao  bought  the 
waggon,  or  stole  it,  or  whether  she  has  paid  for  it,  or  is  insolvent 
and  never  can  pay  for  it  Mf  it  be  permitted  to  these  parties  to  try 
whether  this  woman  owes  4/.  for  the  waggon  to  the   former 
owner  of  it,  the  necessary  consequence  is,  that  any  two  men  may 
try  all  the  debts,  the  circumstances,  and  the  solvency  of  anodier, 
which  will  afford  a  ready  mean  of  making  men  in  trade  bank- 
rupts before  their  time.     If  it  appear  on  the  face  of  the  record 
that  the  interest  of  the  Public,  or  of  an  individual,  is  materially 
affected,  the  proper  way  of  taking  advantage  of  the   objec- 
tion is  by  demurrer,  or  by  motion  in  arrest  of  judgment.     Da 
r«B.&P.isi.]  Costa  V.  Jones,  and  Atherford  v.  Beard  {a\  are  express  autho- 
rities upon  this  point ;  and  by  them  it  is  established  that  if  the 
action  lead  to  improper  inquiries  it  may  be  stopped  tii  limine^ 
The  case  of  Atherford  v.  Beard  can  be  supported  on  no  other 
grounds ;  for  in  that  case  theire  was  a  confession  by  the  defend* 
ant  that  he  had  lost  the  wager,  and  therefore  it  was  unnecessary, 
and  indeed  it  was  not  attempted,  to  unravel  or  examine  any  ac- 
counts respecting  the  public  revenue*   But  where  the  inquiry  a£. 
fects  the  character  or  interests  of  an  individual,  justice  can  only 
be  done  by  stopping  it  at  the  outset ;  for  if  the  parties  are  per- 
mitted by  their  counsel  to  tell  their  own  story  at  large  in  public, 
it  is  a  very  feeble  and  inadequate  mode  of  protecting  the  charac- 
ter of  the  person  traduced,  for  the  Court  to  say  we  cannot  re- 
ceive evidence  of  what  has  been  stated,  or,  after  the  mischief  has 
been  done,  to  say  it  should  not  have  been  done.     By  the  very 
statement  of  the  case  the  busy  curiosity  and  the  foolish  tattle  of 
the  world  are  set  in  motion ;  and  it  is  beyond  the  reach  of  hu- 
man jurisprudence  afterwards  to  efface  its  effects.  Let  us  adhere 
then  to  the  case  of  Da  Costa  v.  Jones,  and  much  mischief  will 
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l^e  prevented,  no  inconvenience  can  arise.    The  wisdom  of  that        1790* 
determination  convinced  the  mind  of  every  man  who  heard  or         — — 
who  has  read  it ;  and  I  can  find  no  reason  for  departing  from  it        0igm§t 
in  one  instance  more  than  in  another,  in  which  it  is  said  that      Blliott. 
the  action  cannot  be  maintained.     One  case  in  which  it  is  de- 
termined that  the  actiou  will  not  lie  is  where  the  bet  affects  the 
interest  or  the  feelings  of  a  third  person,  I  subscribe  to  both  the 
propositions.     The  interest  or  the  feelings  of  a  third  person 
may  both  be  involved  in  this  inquiry ;  but  if  it  affect  her  tA- 
terest  only,  that  decides  against  the  plaintiff.  And  when  we  speak 
of  the  feelings  of  others,  I  know  of  no  line  to  go  by,  but  whether 
the  master  at  all  concern  the  person  or  transactions  of  another. 
IVlens'  feelings  are  as  different  as  their  faced  ;  one  man  will  ex- 
ult in  having  made  a  sharping  bargain,  when  another  would 
blush  at  the  mention  of  it :  but  the  craft  of  the  one,  are  the  re- 
morse of  the  other,  are  not  to  be  put  to  the  test  by  an  action  on 
an  idle  wager  between  other  persons. 

Upon  the  second  question  I  can  say  very  little  more  than  what 
I  expressed  in  Atherfordv.  Beard, namely,  that  either  the  Courts 
must  restrain  the  14  Geo.  3.  c.  48.  to  such  cases  as  in  form  are 
policies,  which  would  go  a  great  way  towards  repealing  the  sta* 
tute^  or  by  pursuing  the  spirit  of  the  act  they  must  extend  it  to 
all  wagers  where  the  parties  have  no  interest.  A  gaming  policy 
is  a  wager y  and  so  was  considered  by  the  Legislature  itself;  and 
by  the  majority  of  the  Judges  in  Foster  v.  Thackery  (a).  In  the 
7  Anne  (6),  an  act  passed  which  was  entitled  an  act  to  prevent  lay- 
ing wagers  relating  to  the  Public ;  and  to  prevent  that,  it  is  enacted 
that  all  policies  relative  to  the  war  shall  be  void.  The  14  Geo.  3. 
c.  48.  is  entitled  an  act  for  regulating  insurances  for  lives, 
and  for  prohibiting  all  such  insurances,  except  in  cases  where 
the  persons  insuring  shall  have  an  interest  in  the  life  or  death  of 
the  person  insured.  Tiie  title  of  the  act  is  confined  to  insurances 
on  lives ;  but  the  enacting  clause  extends  to  all  other  events 
where  the  parties  have  no  interest,  or  by  way  of  gaming  or  wager- 
ing. The  present  is  the  case  of  a  wager  where  the  parties  have 
no  interest :  and  the  only  question  to  be  made  is,  whether  the 
act  shall  be  confined  to  what  is  in  form  a  policy.  If  it  be,  every 
mischievous  kind  of  gaming  which  the  statute  complains  of  may 
still  prevail  under  tlie  sanction  of  law,  by  altering  the  words  only 
of  the  agreement,  and  letting  the  substance  remain ;  or,  in  other 

(a)  IV.  21.  G«,  3.  B.  R.  Vidt.  mie  t  voL  57.       (6)  7  Jtm,  e.  16. 

words. 


703  CASES  IN  TRINITY  TERM 


Good 


1790«  words,  a  man  shall  be  permitted  to  do  that  indirectly  nbkbbe 
is  forbid  to  do  directly.  The  case  of  Fotier  ▼.  Thackitay  w 
not  finally  determined ;  but  still  1  think  it  it  a  case  of  coonder- 
Elliott.  able  authority.  Lord  Mamfidd  said,  '<  What  is  a  policy  .Mtb 
'^  derived  from  a  French  word,  which  meant  a  promue.  Is  a 
**  particular  form  neceMary  ?  Must  itl>egin  ''  in  the  name  of  God 
''  Amen,^  or  refer  to  Lombard  Street  ?  A  mercaniUe  policy  ve  all 
**  know ;  but  a  gaming  policy  is  a  mere  wager.  If  the  form  were 
''  essential  under  the  act*  it  may  be  evaded  immediately;  for  it 
*^  may  begin,  *'  we  promise,  if  war  be  declared,  we  will  ptj^c/ 
*^  Apply  that  to  mercantile  events,  '*  we  promise  topay  if  tbeihip 
**  sails  and  does  not  arrive,"  ^c.  This  case  most  certainly  is  wiibio 
all  the  mischief  and  inconvenience  intended  to  be  prevented  bt 
the  act.  That  case  however  was  never  finally  decided ;  but  it  is 
well  known  that  a  great  majority  of  the  judges  were  of  opinioo 
against  the  action.  The  construction  which  I  put  upon  the  act 
is  that  it  has  nothing  to  do  with  what  in  the  true  seose  ««i 
meaning  of  the  word  is  a  policy ^  that  is,  a  mercantile  policy 
made  on  interest ;  but  that  it  prohibits  all  wagen  made  on  my 
event  in  which  the  parties  have  not  an  interest.  Upon  the  whole 
I  am  of  apinion  that  the  judgment  ought  to  be  arrested. 

AsHHURST,  J.-^The  question  is,  whether  the  plaintiff  can 
retain  his  verdict  either  on  general  grounds^  or  from  the  pc^ 
iicular  circumstances  of  the  teager.  As  to  the  general  groDiid, 
namely,  whether  an  action  will  lie  on  any  wager,  that  qnestioo 
does  not  now  appear  open  to  argument ;  it  having  been  setiiefi 
by  so  many  authorities  both  ancient  and  modern,  and  particultf- 
ly  in  the  case  of  Da  CoUa  v.  Jones^  where  Lord  Man^fl^- 
though  be  expressed  a  strong  wish  that  the  practice  of  l^T'^t 
wagers  could  be  abolished,  said  "  that  indifferent  wagers  nponio- 
**  different  matters,  without  interest  to  either  of  the  parties,  ^^^ 
''  certainly  allowed  by  the  law  of  this  country  in  so  far  as  ti^? 
''  have  not  been  restrained  by  any  particular  act  of  psrlisowo^' 
''  and  the  restramts  imposed  in  particular  cases  support  ibe^* 
**  neral  rule/'  And  it  is  to  be  observed  that  this  case  was  su^ 
sequent  to  the  statute  against  gaming  and  v;ager  policies  or  i«- 
sorances.  I  think  therefore  I  may  now  take  it  as  settled  b' 
that  all  wagers  are  not  illegal,  since  that  point  has  been  ieiff- 
mined  bj  so  recent  a  case,  supported  by  ancient  authorities.  Tbe 
subject  matter  of  the  wager  itself  may  in  many  instances  /vf^^ 
wagers  illegal ;  as  if  they  be  againstpii6/fc  policy,  against  iec^> 
or  tending  to  affect  the  particular  interests  of  indixAduab*  '^ 
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two  first  of  these  clearly  have  nothing  to  do  with  the  pre-  1790. 
sent  question,  and  therefore  I  shall  pass  then*  over.  And  the 
latter  of  them  does  not,  in  my  opinioui  apply  more ;  for  we  muat  t^gainH 
remember  that  we  are  now  deciding  on  a  case  which  comes  be-  Elliott. 
fore  the  Court  on  a  motion  in  arrest  of  judgment,  and  therefore 
no  objection  can  be  taken  but  what  arises  upon  the  face  of  the 
record.  If  (though  it  do  not  appear  on  the  record)  it  bad  been 
proved  at  the  trial  that  Coleman^s  waggon  bad  in  fact  been  lately 
stolen  from  him,  it  might  have  been  said  that  the  discussing  of 
this  question  might  naturally  lead  to  the  investigation  whether 
Susannah  Tye  might  not  have  been  concerned  in  stealing  it;  but 
that  ought  to  have  been  made  a  ground  of  objection  at  the  trial 
by  way  of  non-suiting  the  plaintiff,  and  cannot  be  taken  advantage 
of  in  arrest  of  judgment.  This  point  was  intimated  by  Lord  Mam^ 
field  in  the  case  of  Da  Costa  v.  Jones,  where  (as  he  thought  that 
6ome  of  th^  matters  proved  in  evidence  tended  more  strongly  to 
prove  how  the  interest  of  the  Chevalier  D'Eon  was  affected  than 
any  thing  that  appeared  on  the  record)  he  directed  the  defend- 
ant's  counsel  also  to  move  for  a  new  trial,  that  he  might  have 
the  chance  of  that  advantage  as  well  as  that  of  the  indecency  of 
the  question,  in  case  ihe  defendant  should  not  succeed  on  that 
point.  This  manifestly  shews  Lord  MansfieliTs  opinion,  that 
a  wager  is  not  illegal,  because  by  some  possible  supposition  which 
ingenuity  might  devise  it  might  affect  the  interest  of  a  third  per- 
son, but  in  order  to  make  it  illegal,  it  must  appear  that  such  cir- 
cumstances did  actually  exist  which  must  necessarily  or  naturally 
tend  to  affect  the  interest  of  a  third  person.  But  no  such  circum* 
stance  appears  in  the  present  case ;  it  does  not  appear  that  any 
ivaggon  had  ever  been  stolen  from  Coleman ;  nor  does  any  one 
circumstance  appear  which  can  make  this  more  than  a  plain  sim- 
ple matter  of  fact,  and  nothing  is  to  be  presumed  that  does  not 
appear*  As  to  the  stat.  14  Geo*  3.  c.  48. ;  I  think  it  cannot  be 
made  to  apply  to  all  wagers  in  general,  without  doing  the  greatest 
violence  to  the  construction  of  it.  The  grievance  recited  in  the 
act  is  the  making  mercantile  transactions  and  transactions  of  bu- 
siness a  cloak  for  gaming;  it  therefore  forbids  the  making  ofj>o- 
licies  on  lives,  or  other  events,  in  which  the  party  has  no  interest ; 
and  it  enacts  that  no  policy  shall  be  made  without  inserting  the 
names  of  the  persons  interested,  and  for  whose  benefit  the  policy 
is  underwritten ;  and  the  same  may  be  said  of  all  the  other 
provisions.  But  no  member  of  either  of  the  houses  of  parlia- 
ment, who  concurred  in  passing  that  act,  ever  thought  that  a 
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1790*        ttager  was  a  policy.  I  perfectly  agree  that  all  wagers  are  fooli 

things;    it  is  throwiDg   away  the  money  of  the  parties,  u.i 

P^Zi  trifling  with  the  time  of  Judges  and  juries  to  call  on  them  to 
Elliott*  determine  such  questions ;  and  1  wish  they  were  aholisbed.  Bs: 
where  any  public  grievance  or  iuconvenience  exists^  not  pro- 
vided for  by  law,  it  of  right  belongs  to  the  Legislature,  by  (ht 
constitution,  to  remedy  such  grievance  ;  and  it  would  be  dinger- 
ous  if  courts  of  justice  were  to  assume  such  a  power.  Tl' 
Legislature,  I  am  satisfied,  have  not  done  it  in  this  instauce,  and 
we  must  put  the  law  in  execution  till  it  is  altered.  Therefore  I 
am  of  opinion  that  the  rule  to  arrest  the  judgment  ought  to  be 
discharged. 

Lord  KENYONyCh.  J. — I  have  not  entertained  the  least  dotibi 
upon  this  question  from  the  time  when  it  was  argued  down  tc 
the  present  moment*  I  entirely  agree  with  what  was  said  bj 
Lord  Mansfield  in  Da  Costa  v.  Jones,  that  wagers  have  gone  lo 
an  extent  which  is  much  to  be  complained  of ;  and  if  we  v£rt 
sitting  here  in  a  legislative  capacity ^  it  might  perhaps  be  prudent 
to  declare  that  no  wagers  whatever  ought  to  be  allowed:  but  it 
is  OUT  duty  jus  dicere,  not  jus  dare;  we  can  only  prooounct 
what  the  law  is ;  and  if  there  be  ony  defect  in  it,  the  Legtslaiorc 
alone  is  competent  to  remedy  it.  Now  in  order  to  know  vhs: 
the  law  has  said  upon  this  subject  let  us  trace  it  back,  and  tt 
will  be  found  that  from  the  earliest  times  the  books  all  i^ 
the  same  language.  Before  the  time  of  Lord  Holt  it  iras  t 
question  whether  an  indebitatus  assumpsit  would  lie  for  a  wager. 
and  the  cases  agree  that  it  would  not:  but,  says  Lord  H<Jt(*^> 
though  the  action  does  not  lie  in  that  particular  form,  vet  an 
action  formed  on  the  wager  itself,  and  laid  by  way  of  outiul 
promises,  might  be  maintained,  in  some  of  the  cases  ia  wbidi 
such  an  action  has  been  supported,  the  matter  in  dispute  ^ 
not  only  been  the  most  trivial  that  could  be  imagined;  bs' 
it  also  respected  third  persons,  as  the  case  of  a  wager  v^-' 
ther  one  of  the  players  at  backgammon  was  bound  to  oio^ 
a  man  (6).  In  the  Earl  of  March  v.  Pigot  (c),  thougb  i£« 
wager  was  in  its  nature  somewhat  indecorous,  there  was  ^ 
doubt  either  on  the  bench,  or  at  the  bar,  .but  that  the  actioi 
was  maintainable.  From  the  earliest  times  therefore  dowo  to 
the  case  of  Da  Costa  v.  Jones  (d),  there  appears  to  have  be«& 

(a)  Carth.  538-  (6)  Pope  ?.  &  Legtr,  SaUh  SH. 

(«)  5  i^nrr.  280  3  {d)  Cowp.  7t9. 
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no  doubt  oa  the  subject ;  and  I  desire  to  be  considered  an  acquies- .        1 70O. 

cing  in  those  cases  to  the  extent  tliey  have  gone.     As  to  the  ob- 

jection  arising  from  the  admission  of  indecent  evidence  in  actions  ngaiiui 
on  some  sort  of  wagers ;  in  cases  of  descents  it  is  often  necessary  Elliott. 
to  go  into  evidence  respecting  the  sesesy  and  many  questions 
must  arise  where  the  most  indecent  evidence  is  permitted  when-' 
ever  it  is  necessary  for  the  ascertainment  of  facts  to  promote  the 
ends  of  justice ;  in  such  cases  it  is  our  duty  to  admit  it,  how- 
ever our  feelings  may  be  affected  by  the  discussion.  I  wish  not 
to  be  understood  io  contradict  any  thing  that  may  have  been  said 
in  Da  Costa  v.  Jones,  and  the  other  cases;  but  at  the  same  time 
let  me  avail  myself  of  what  Lord  Mansfield  there  said,  that  **  in- 
''  different  wagers  upon  indifferent  matters  without  interest  to 
''  either  of  the  parties  are  allowed  by  the  law  of  this  country  so 
^  (rt  as  they  have  not  been  restrained  by  particular  acts  of  par- 
**  liament ;  and  the  restraints  imposed  in  particular  cases  support 
**  the  general  rule."  And  it  is  clear  that  the  case  of  Da  Costa  v. 
Jones  was  never  argued  upon  the  ground,  that  no  action  on  a  wager 
would  lie,  hut  otAyihtki  that  case  formed  an  exception  to  the  general 
rule.  The  case  of  Bruce  v.  Ross,  14ih  Jpril  1788,  in  the  House 
of  Lords  proceeded  on  a  distinction  between  tlie  law  of  Scotland 
and  that  of  England ;  and  it  was  argued  on  the  ground  that  the 
civil  Uw  was  adopted  in  that  country,  and  governed  the  decisions  . 
of  their  courts.  And  there  are  many  cases  in  ^he  House  of 
Lords,  where  they  are  bound  to  decide  contrary  to  the  law  of 
England;  as  in  the  case  of  death*bed  dispositions  of  property  ii> 
Scotland,  in  which,  though  the  law  of  that  country  is  different 
from  ours,  that  Court  are  as  much  bound  to  adhere  to  it,  as  the 
council  at  the  Cockpit  is  bound  to  adopt  the  laws  of  Jamacia  or 
Barbadoes  in  appeals  from  those  islands  to  the  King  in  council. 
1  have  looked  into  most  of  the  books  of  civil  law  on  this  sub- 
ject, which  by  no  means  prohibit  wagers  in  general.  It  would 
savour  a  little  of  pedantry  to  cite  passages  from  them,  therefore 
I  will  only  mention  a  distinction  taken  by  Vinnius,  which  is,  that 
wagers  respecting  Casar  are  allowed,  unless  they  affect  the  charac* 
ter  of  Casar,  i^c.  Now  what  is  there  in  tlie  present  case  that, 
can  affect  the  character  of  the  woman  who  had  bought  the  wag- 
gon ?  Nothing  of  that  sort  appears  upon  the  record^  and  we  can 
make  no  inference.  The  question  is,  whether  the  waggon  was 
the  property  of  A.  or  B.  and  they  are  to  decide  it:  What  is  there 
at  common  law  to  make  such  a  wager  bad  i  If  not,  bow  is  it 
affected  by  the  statute  law  ?  All  the  statutes  respecting  gaming 
Vol.  III.  Z  z  are 
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1790.       are  80  far  parliameatary  declarations  that  wagers  and  gaming 
— —        bad  been  lawful.     The  16  Car,  2.  c.  7.  s.  3.  in  vacating  cob- 
tigairut        ti'ACts  for  money  lost  at  play  and  money  betted  on  those  who  play, 
Elliott.      affords  another  parliamentary  inference  that  such  wagers  were 
allowed  before  the  statute.    I  remember  a  case  in  Wilson  {al 
where  an  action  was  brought  on  a  bet  of  14  guiqeas  to  8  on  a 
horse-race :   There  the  Court  held  that^  as  the  plaintiff  migbt 
under  the  stat.  9  Jnn.  and  I6  Car.  2.  (6)  have  refused  to  paj 
the  14  guineas  if  he  had  lost,  there  was  no  mutuality  ia  the 
wager,  and  therefore  he  should  not  recover  the  8  guineas  of  the 
defendant.     But  had  the  wager  been  within  the  limits  allowed 
by  the  statutes,  there  is  no  doubt  but  that  it  would  have  been 
held  good*     So  in  the  case  of  a  man  running  against  lime  (c)» 
My  opinion  proceeds  on  this  ground,  that  being  bound  by  for- 
mer decisions,  not  having  the  power  to  alter  the  law,  not  fioding 
any  one  case  against  the  legality  of  wagers  in  general,  and  finding 
cases,  without  number,  wherein  wagers  have  been  held  to  be 
good,  and  that  the  payment  of  them  n^ay  be  enforced,  I  tbiok 
the  wager  in  the  present  case  good  at  common  law.   Then  aslo 
the  second  point,  namely,  whether  the  wager  is  void  by  the 
Stat.  14  Geo-  ^  ;  I  cannot  but  think  that  that  act  of  parliament 
relates  wholly  io  policies  of  insurance :  and,  as  my  Brother  Gme 
has  said,  it  would  be  strangely  distorting  the  meaning  of  words 
to  suppose  that  such  a  wager  as  the  present  could  be  within  the 
meaning  of  the  Legislature ;  for  from  the  words  used  in  the 
second  clause  it  is  apparent  that  they  had  written  instrumtnts 
only  in  contemplation,  by  requiring  the  names  of  the  parties 
interested  to  be  inserted  therein.  It  seems  to  me  extremely  clear 
that  the  act  was  meant  to  be  confined  to  policies  of  insurance. 
1  should  be  glad  to  go  as  far  as  I  could  to  put  a  stop  to  the  mis- 
chief arising  from  this  species  of  gambling  by  wagers,  but  ifcst 
would  b^  in  my  opinion  to  make  law ;  and  those  mischiefs  there- 
fore must  be  left  to  the  correction  of  the  Legislature,  wheoefer 
they  think  proper  to  apply  a  remedy. 

Rule  dischaiged  i^- 

(a)  Bkurioiiv.  Pye^  S  IfUt,  509/ 

(6)  The  laying  above  lOL  on  an  bofBe-race  is  a  bet  within  those  statotes* 
(«)  LfMll  ▼.  LMn^hoiham^  2  fFtif .  36.  4 

id)  Vide  JoAaioa  v.  Boaa,  fosU  4  vol.  l.^  and  Xmtmu  v.  Jagieii  f^' 
a  vol.  449. 
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The  King  against  The  Inhabitants  of  Eriswell  (a).       

TWOjusticesreinoved,byanordeF,  JoImSharpe  from  TckUng-  Whether 
ham  All  Saints  to  Eriswellf  both  in  the  county  of  Suffolk ;  declarations  of 

on  appeal  the  Court  of  Quarter  Sessions  confirmed  the  order,  *  panper,  dead 

,  ,   .  ,  or  iiuaiiey 

subject  to  the  opinion  of  this  Court  on  the  following  case :  relative  to  his 

The  pauper,  John  Sharpe,  came  into  the  parish  of  Icklingham  Jldmhalwe?  ^^ 
All  Saints  in  1767>  where  he  was  employed  as  a  day  labourer  Quaere,    if 
to  work  on  the  navigation.     In  1779  he  was  taken  before  the  SiVthl^^" 
reverend  T,  Ball,  D.  D.  and  Clement  Tookie,  clerk;  two  of  his  examination  of 
Majesty*s  Justices  of  the  peace  for  the  said  county,  by  the  over-  Relative  to  his 
seers  of  the  poor  of  the  parish  of  Icklingham  All  Saints,  for  the  vcttlement, 
purpose  of  being  examined  as  to  the  place  of  his  last  legal  set*  remove  him, 
tiement;  in  consequence  of  which  the  following  examination  ■°<' the  pauper 
was  taken  upon  oath  before  those  two  justices  {b),  and  signed  by  or  become      ' 
the  pauper;  that  is  to  say,  "  County  of  Suffolk.    The  examin-  |jjl*°f' 
"  Btion  of  John  Sharpeof  Icklinghafn  All  SaintsinxhesM  county,  other  justices 
"  labourer,  taken  on  oath  before  us  two  of  his  majesty's  justices  hlsf*^^^*^^^ 
''  of  the  peace  in  and  for  the  said  county  the  19th  day  of  Febrw  that  evidence 
"  ary  1*779  touching  the  place  of  his  last  legal  settlement ;  who  ^i^^t"  373. 
*'  saith  that  about  ^4  years  ago  he  duly  let  himself  for  a  year  to    ^  lb.  64. 68. 
"  Thomas  Pepper  of  Eriswell  in  the  said  county,  farmer,  but  can-  *     •  ^  **•  ^'  '-'•1 
**  not  recollect  his  wages;  that  he  duly  entered  on  his  said  ser-  L  '^a^ 

"  vice,  served  the  year  in  Eriswell  aforesaid,  and  received  his  ^  ^ .  a  ,- 
''  year's  wages;  since  which  time  he  has  done  no  act  whereby  ^  ^■' *-'  ■  '^ 
"  to  gain  a  settlement  elsewhere,  to  the  best  of  his  knowledge. 
^^.J&hn  Sharpe.  Taken  and  sworn  before  us  the  day  and  year 
first  above  written."  No  proceedings  were  had  in  conse- 
quence of  this  examination  until  the  order  of  removal,  which 
IS  the  subject  of  this  appeal^  was  applied  for  and  made.  The 
pauper  from  the  time  of  the  examination  being  taken,  continued 
to  reside  in  Icklingham  All  Saints  for  about  five  years,  endeavour- 
to  gain  his  liveliliood,  and  without  becoming  chargeable  to  that 
parish,  when  he  became  insane,  and  continued  in  a  state  of  in- 
sanity to  the  time  of  his  removal  to  Erisvsell  as  aforesaid  (c).  On 
the  part  of  the  respondents  this  examination  was  ofiered  in  evi- 
dence, and  objected  to  on  the  i^art  of  the  appellants  ;  but  it  was 
received  by  the  Court,  the  hand  writing  of  the  justices,  who  took 

(a)  Vide  R.  v.  'Ravenatoney  pott,  5  vol.  373. 

(b)  These  were  not  the  two  justices  who  removed  the  pauper. 

(e)  This  case  vras  returned  to  the  Sessions,,  who  stated  as  a  fact  that  '*  di« 
<<  pmoper  cootinned  insane  at  the  time  of  hearing  this  appeal." 

Z  z  2  ihc 
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1790.  the  same,  being  first  proved ;  and  upon  that  and  other  eYideoce 
— —  the  Sessions  confirmed  the  order ;  but  they  also  stated  that  it  their 
a^tttiu^      opinion  the  evidence  produced,  exclusive  of  tbe  amid  examination, 

Thelnhabi-    ^as  not  suflicient  to  warrant  that  determination. 

Ebiswcll.  Tliis  case  was  argued  in  last  Hilary  term  by  Bower  and 
Sayer  in  support  of  the  orders,  and  Partridge^  Sarnard^  and 
Jtai/f  contra:  but,  as  all  the  cases  cited  were  fully  stated  bv 
the  Court  in  giving  their  opinion,  the  arguments  ml  tbe  bar  are 
here  omitted* 

The  Court,  being  divided  on  this  question,  did  not  ddiver 
their  opinions  till  this  day. 

Gbose,  J.    (After  stating  the  facts.) — ^The  question  is,  whe- 
ther the  information  taken  before  the  magistrates  is  coinpetert 
evidence  of  the  pauper's  settlement  in  Erismdl^  to  warrant  tk 
justices  in  making  the  order  of  removal,  and  tbe  Coui  t  of  Quarter 
Sessions  in  confirming  it.    The  fact  to  be  proved  was  a  hirins 
and  service  for  a  year,  namely,  an  agreement  between  the  pauper 
and  r.  Pepper  of  Erimell  that  the  one  would  serve  the  farmer, 
and  the  other  retain  the  pauper  in  his  service  for  that  period; 
and  that  it  took  effect.     To  prove  this  an  examination  of  the 
pauper  taken  before  two  magistrates,  who  did  not  remove,  was 
produced ;  and  it  appeared  that  the  pauper  since  his  examioatioo 
had  become  insane,  and  still  continued  in  that  state.  The  objec- 
tion to  this  is  (hat  an  agreement  must  be  proved  either  by  the 
parties  or  tbe  witnesses  to  it,  and  that  the  oath  either  of  tbe 
party  or  the  witness  is  not  admissible  in  evidence  when  it  is 
given  in  the  absence  of  another  who  is  to  be  affected  by  it 
To  this  it  is  answered,  first,  that  this  examination  may  be  read, 
because  it  is  like   a  judgment  upon  which  no  execution  hss 
issued.     My  answer  is,  that  it  is  not  like  such  a  judgment ;  for, 
in  the  first  place,  before  such  a  judgment  can  be  obtained  the 
party  to  be  affected  by  it  must  have  had  an  opportutiity  of  beiag 
heard;    he  must  have  been  served  with  a  writ,   or  have  had 
notice  of  the  proceedings.      And,   Sdly,  tbe  judgment  must 
have  been  given  by  a  court  of  competent  jurisdiction :  but  is 
the  present  case  1  conceive  that  these  justices  had  not  jurisdictioo 
to  administer  an  oath.     By  the  13  4r  14  Car.  2.  they  are  em- 
powered only  to  remove ;  and  unless  they  administer  the  oath  i^ 
the  purpose  of  removing,  I  think  it  is  no  more  than  if  a  justice 
of  another  county  administered  it.    Here  there  was  no  removal, 
and  1  do  not  see  what  power  they  had  to  administer  the  oath  but 
for  that  purpose*     Secondly!  however,  it  is  said  that  this  ess- 

minatioo 
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niination  is  competent,  because  it  is  as  good  evidence  as  that  of  a 
person  who  had  beard  the  pauper  say  Uiat  he  had  been  hired  for 
a  year  and  served  it ;  that  such  evidence  would  have  been  com- 
petenty  and  therefore  that  this  is  so^  As  to  its  being  as  good  evi- 
dence  as  that  of  a  person  who  had  heard  the  pauper  say  he  had 
been  hired ;  there  is  this  material  difference,  that  had  the  per- 
son been  present,  such  person  might  have  been  cross  examined  as 
to  all  that  passed  between  him  and  the  pauper,  if  any  part  of  it 
were  to  be  heard.  But  herei.we  read  only  what  the  overseers 
chose  to  examine  to,  and  what  the  magistrates  thougtic  tit  to 
state.  Next,  is  such  evidence  competent  ?  It  is  what  is  com- 
monly called  hearsay  evidence  of  a  fact.  Now  it  is  a  general 
rule  that  such  evidence  is  not  admissible,  except  m  some  few 
particular  cases  where  the  exception  (for  aught  we  know)  is  as 
ancient  as  the  rule.  A  pedigree  may  be  proved  by  reputation  ; 
prescriptive  rights  may  be  so  proved ;  and  yet  in  cases  of  pre- 
scription those  very  persons,  who  are  permitted  to  give  evidence 
of  what  they  may  have  heard  from  dead  persons  respecting  the 
reputation  of  the  right,  are  not  permitted  to  state  facts  of  the 
exercise  of  the  right  which  the  deceased  persons  said  they  had 
seen.  And  I  am  not  aware  of  any  principle  upon  which  this 
evidence  is  admissible  that  may  not  extend  to  proving  by  hearsay 
any  agreenient  whatsoever.  No  principle  was  stated  to  take 
this  out  of  the  general  rule,  to  shew  why  hearsay  evidence  of 
the  agreement  bhould  be  permitted  in  this  case  any  more  than 
any  other.  But  cases  have  been  cited  both  to  prove  that  this 
evidence  was  admissible  as  hearsay  evidence,  and  as  given  upon 
oath  before  the  magistrates.  In  i2.  v.  Nuiley  (a)  two  ques- 
tions were  made;  1st,  Whether  a  settlement  were  proved  in 
Beniworlh}  and,  Sdly,  Whether  a  subsequent  settlement  were 
gained  in  llsjield.  The  subsequent  settlement  was  attempted  to 
be  proved  by  Rachael  Merratt^s  hearsay  evidence :  The  Court 
were  of  opinion  that  a  good  settlement  was  established  in  Bent" 
worth;  and  Aslon,  J.  thought  the  Sessions  wrong  for  rejecting 
the  evidence  of  R.  Merratt^  for  "  the  widow's  account  of  her 
''  family  ought  to  have  been  received.''  The  objection  therefore 
was  not  well  considered,  and  for  this  reason,  that,  if  it  were  evi* 
denece,  it  did  not  prove  a  settlement  in  Ils/ield.  In  /2.  v.  Coin 
St,  Aldwiris  (A)  the  Court  did  not  declare  under  what  circum- 
stances an  examination  upon  oath  would  be  evidence,  but  deter- 
ipined  that  in  that  case  it  ought  not  to  have  been  admitted  at  all ; 


1790. 

The  King 
ttgainst 

The  Inhabi- 
UloU  of 

EllISWBLU 


(a)  Burr.  S.  C.  70i. 

Zz  3 


{h)  Burr.  S.  C,  136. 
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1790.        and  the  ground,  upon  which  Lord  Ch.  J.  Lte  proceeded^  was 
'        that  the  examination  was  taken  by  justices  of  another  coontj, 
o^otjut        and  that  the  person  was  then  alive  for  aught  that  appeared  to  the 
llie  Inbabi-     contrary.     The  objection  that  the  two  justices  were  of  another 
EiiiswBLL.     county   was  immaterial,    if  the  facts   being    proved   on   oath 
behind  the  back  of  the  adverse  party  could  be  evidence,  unless 
the  Court  thought  the  examination  must  be  authorised  bj  the 
statute ;  and,  if  it  must,  then  the  objection  applies  here  tliat  the 
examination  is  not  within  it,  because  the  justices  who  took  the 
examination  did  not  remove,  and  possibly  they  did  not  tbink  the 
evidence  sufficient  to  warrant  them  in  making  the  removal.     In 
J2.  V.  Greenwich  (a)  the  Court  did  not  determine  whether  or 
not  the  hearsay  evidence  was  competent :  the  objection  does  not 
appear  to  have  been  taken;  but  the  Court  said  that  the  Sessions  had 
stated  evidence,  and  not  facts,  and  the  case  was  sent  down  to  be 
re-stated.     Undoubtedly  however  an  idea  has  prevailed  that  such 
hearsay  evidence  is  sufficient :  but  I  can  marke  no  different  be- 
tween evidence  necessary  to  prove  an  hiring,  that  is,  an  agreement 
to  hire,  and  any  other  agreement;  the  law  of  evidence  must  be  the 
same  at  the  Quarter  Sessions  as  in  the  Courts  oi  Westminster  Hall; 
and  no  one  ever  conceived  that  an  agreement  could  be  proved  by 
a  witness  swearing  that  he  heard  another  say  that  such  an  agree- 
ment was  made.     Is  the  evidence  better  upon  the  ground  tliat  it 
was  upon  oath  administered  by  two  justices  i   Evidence,  though 
upon  oath,  to  affect  an  absent  person,  is  incompetent,  because  he 
cannot  cross  examine;  as  nothing  can  be  more  unjust  than  that  a 
person  should  be  bound  by  evidence  which  he  is  not  permitted  to 
hear.  Before  the  statute  of  Philip  If  Mary  (b),  a  deposition  taken 
before  the  justice  (c)  of  the  county  where  the  murder  was  commit- 
ted was  not  evidence,  even  though  tlie  party  died  or  was  unable  to 
travel.  Why  ?  Because  although  the  justice  had  jurisdiction  to  en* 
quire  into  the  fact,  the  common  law  did  not  permit  a  person  ac- 
cused to  be  affected  by  an  examination  taken  in  his  absence,because 
he  could  not  cross  examine ;  and  therefore  that  statute  was  made. 
To  this  point  the  clause  in  the  mutiny  act  (d),  referred  to  in  the 
argument,  is  strong.  It  is  extremely  clear  that,  if  in  an  action  by 
theexecutor  of  the  pauper  it  were  necessary  to  prove  this  agreement 
the  affidavit  of  a  witness  who  was  dead,  taken  before  a  Judge  who 

(a)  Burr.  S.  C.  243. 

(b)  1  4r  2  P*  ^  M'  c.  IS ;  and  3  4r  3  P.  4r  Af.  e.  10. 

(c)  Nor  since  that  statnte,  unless  the  party  accused  ^e  present,  tfaonj^  an 
f  xamination  before  a  C«rofier  is ;  see  the  words  of  the  4th  and  5th  sectioni  of  1 4- 
SP.^-JIf.c.  13;  wad2ifSP.ifU.  c.lO.  s.  2.    See  also  Sir  T.  Jm.  53. 

(d)  Which  expressly  anthorises  the  magistrates  to  take  the  exaaiinatioiis  of 
^f  persons  inlisting. 

was 
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was  to  try  the  causCy  would  be  incompetent  to  be  read  after  his 
death.     When  then,  and  upon  what  principle,  could  this  man's 
deposition  on  oath  become  evidence  after  his  death?  No  such 
rule  of  evidence  could  exist  before  the  15  ^'  14  Car,  2.     Sup- 
pose the  case  had  existed  the  next  year,  and  the  year  after  the 
pauper  had  gone  before  two  justices  arid  made  the  oath  he  did, 
and  after  that  upon  his  death  two  other  justices  had  removed  his 
family  upon  tiiat  examination^  could  this  Court  have  determined 
that  hearsay  evidence  of  the  hiring  was  good,  or  that  an  oath  taken 
before  two  magistrates  (not  for  the  purpose  of  removal,  in  the 
absence  of  the  other  party)  would  have  been  good  f  Or  suppose 
(he  act  of  parliament  had  passed  two  years  ago,  should  we  now  say 
it  is  good  ?  I  conceive  not ;  because  it  would  be  against  the  known 
law  of  evidence ;  for  as  hearsay  evidence,  it  is  hearsay  evidence 
of  a  fact;  and  as  an  examination  upon  oath  and  not  in  the  pre- 
sence of  the  opposite  party,  nor  taken  with  an  intent  to  remove, 
it  is  extrajudicial.     If  at  that  time  it  were  not  admissible,  when 
did  it  become  so?  Will  the  practice  of  the  justices  at  their  pri- 
vate meetings,  or  at  tlie  Quarter  Sessions,  make  it  so  ?  Surely  it 
is  too  much  to  say  that  such  practice  shall  alter  the  law  of 
evidence,    prevailing   tliroughout   the  kingdom,    in  the  courts 
above  and  at  the  assizes :  as  judges  of  nisiprius  we  do  not  affect  to 
alter  or  make  new  law ;  how  then  shall  it  be  competent  to  justices 
of  the  peace  to  do  so  ?    But  even  were  we  disposed  to  conform 
to  a  rule  of  evidence  adopted  by  some  justices  of  the  peace, 
what  are  we  to  say  in  cases  where  one  court  of  Quartor  Sessions 
differs  from  another  in  their  rules  ?  So  it  is  in  this  case ;  in  some 
counties  they  admit  this  evidence,  m  others  they  reject  it.    We 
must  say  that  such  precedents  ought  not  to  guide  us,  but  we 
must  be  governed  by  the  known  rules  of  evidence  which  are  to 
be  found  in  our  law  books.  If  then  the  decisions  of  tlie  courts  be- 
low cannot  alter  the  law,  when  has  it  grown  into  law  by  the 
decision  of  the  courts  above  i  I  have  commented  on  the  decisions, 
which  were  cited  in  the  argument,  (the  earliest  of  them  being  in 
i73{>,)  and  in  no  one  of  them  has  the  question  fairly  and  fully 
come  before  the  Court,  or  been  decided  as  a  principal  question. 
Upon  what  principle  shall  it  now  be  decided?   None  is  laid 
duwn«     But  it  may  be  said  tliat  it  is  in  this  case  wise  and  dis- 
creet to  depart  from  the  general  rule  of  evidence,  and  in  this  in- 
.  stance  to  admit  hearsay  evidence  of  a  fact,  %i  evidence  on  oath 
administered  in  the  absence  of  the  adveraie  party.     I  dread  that 
rules  of  evidence  shall  ever  depend  upon  the  discretion  of  Judges ; 
I  wish  to  find  the  rule  laid  down^  and  to  abide  by  it.  In  this  case 

Z  z  4  I  find 
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1790.        I  find  the  general  rule;  I  find  no  decided  aotbority  that  forms 

an  exception  to  it;  and  nothing  but  a  clear  uncontrovertible 

ofotaurf^  decision  upon  the  point ;  and  not  the  concession  of  counsel  ortbe 
The  lohabi-  obiter  dictum  of  a  Judge,  ought  to  form  an  exception  to  a  general 
£risw£i.l.  '  fule  of  law  framed  in  wisdom  by  our  ancestors,  and  adopted  in 
every  case  except  where  the  exception  is  as  ancient  as  the  rok. 
Upon  these  grounds  it  seems  to  me  that  upon  the  evidence  stated 
the  justices  below  ought  not  to  have  removed  the  pauper,  nnr 
the  court  of  Quarter  Sessions  to  have  affirmed  the  order ;  and 
consequently  that  both  the  orders  should  be  quashed. 

Bu  LLER|  J.— In  this  case  it  appears  that  the  pauper  was  taken 
before  two  justices  by  the  overseers  of  the  poor  of  the  parish  ci 
Icklingham,  where  he  then  resided,  J^f  (he  purpose  of  being  a- 
amined  as  to  the  place  of  his  last  legal  settlement ;  that  he  was  ex- 
amined on  oath  before  them,  and  signed  his  examination.  The 
pauper  afterwards  became,  and  has  ever  since  continued,  insane; 
and  the  Sessions^  being  of  opinion  that  the  examination  was  good 
evidence,  upon  the  authority  of  that  confirmed  the  order  of  re- 
moval. The  question  reserved  for  the  opinion  of  this  Court  ii, 
whether  under  these  circumstances  the  examination  ought  to 
have  been  read  in  evidence.  This  case  has  been  argued  on  tvo 
grounds;  1st,  that  it  is  admissible,  as  an  examination  taken  on 
oath  by  justices  who  bad  a  competent  authority ;  2dly,  that  it  ii 
evidence,  as  a  declaration  under  the  hand  of  the  pauper.  I  >di 
of  opinion  that  it  is  admissible  evidence  in  each  of  those  iigbts. 
But  before  I  state  the  grounds  on  which  I  hold  it  admissible,  it 
will  be  proper  to  premise  that  I  consider  the  pauper  as  dead ;  he 
being  iti  such  a  state  as  renders  it  impossible  to  examine  him: 
and,  if  he  were  dead,  it  is  admitted  at  the  bar  that  there  are  se- 
veral cases  in  which  it  has  been  held  that  what  he  said  might  be 
received  in  evidence.  Of  those  cases  I  shall  take  more  particultf 
notice  when  I  come  to  the  second  part  of  the  case.  But  the 
first  thing  to  be  considered  is,  whether  this  evidence  be  admissi- 
ble as  an  examination  taken  on  oath  by  persons  having  a  coisr 
petent  authority  ?  it  seemed  to  be  agreed  by  those  who  sjfp^ 
at  the  bar  that  if  the  justices  had  made  an^order  of  removal  ini' 
mediately  on  taking  the  examination  of  the  pauper,  the  examiD" 
ation  would  then  have  been  a  judicial  act,  and  would  have  been 
evidence;  indeed  the  second  section  of  the  act  calls  it  a  ju^' 
ment. .  I  agree  that  if  the  taking  of  the  examination  were  noti 
judicial  act,  but  was  merely  coram  nonjudice,  it  is  not  evidence 
|u  an  examination  on  oath.  The  question  then  is,  vfheXheriws 
Ijvere  a  judicial  act  or  not  ?  It  must  be  so  at  the  time  it  H'U  takeB) 

or 
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or  cannot  become  so  at  all ;  and  if  an  immediate  removal  might        1790. 
have  been  founded  on- it,  in  my  judgment  it  is  a  full  proof  that 
this  was  B  judicial  act.   The  power  of  the  justices  is  founded  on        agmst 
the  13  ^  14  Car.  2.  c.  12.  s.  1.  which  enacts  that  it  shall  be    '^*J®„^^'''" 
lawful^  upon  complaint  made  by  the  overseers  of  any  parish^  for     Eriswell. 
any  two  justices  by  their  warrant  to  remove  and  convey  any  per* 
son  likely  to  become  chargeable  to  such  parish  where  he  was  last 
legally  settled,  unlesshe  give  sufficient  security  for  the  discharge 
of  the  parish  to  be  allowed  by  the  said  justices.     The  statute 
does  not  in  words  say  any  thing  about  the  mode  of  examination  ; 
but  wherever  a  power  of  judging  and  determining  is  given,  an 
authority  to  examine  on  oath  is  virtually  and  necessarily  included 
in  it.     Whatever  the  justices  do  in  pursuance  of  that  statute  I 
conceive  is  judicially  done ;  and  unless  the  rule  be  general,  this 
absurdity  would  follow ;  if  the  justices  are  of  opinion  on  theex« 
amination  that  the  pauper  ought  to  be  removed,  and  do  remove 
him,  it  is  evidence ;  but  if  they  are  of  opinion  that  the  settle- 
ment is  in  the  parish  requiring  the  examination,  and  therefore 
he  ought  not  to  be  removed,  then  it  is  not  evidence ;  whereas  in 
the  latter  case  the  reasons  are  much  stronger  why  the  examina- 
tion should  be  evidence  than  in  the  former  ;  because  the  parish- 
officers  are  present  at  the  examination,  and  are  parties  to  it, 
being  the  complainants  and  the  persons  causing  the  examination  , 
to  be  taken.     But  it  never  can  depend  on  the  judgment  which 
the  justices  shall  form  for  or  against  the  parish,  whether  the  ex- 
aminations in  the  case  are  or  are  not  evidence;  it  must  be  re- 
ciprocal.   And  this  examination  in  my  judgment  is  very  similar 
to  the  case  of  a  deposition  before  a  coroner,  which  has  been  long 
settled  to  be  good  evidence,  1  Lev.  180.     Kel.  5&.  though  the 
person   accused   be  not  present  when  it  is  taken,    nor  ever 
heard  of  it  till  the  moment  it  is  produced  against  him.    The 
coroner  is  to  inquire  into  tlie  cause  and  circumstances  of  the 
death  of  the  deceased :    the  justices   are   to  inquire  to  what 
parish  the  pauper  belongs  :  both  inquiries  are  general,  and  no 
particular  persons  are  parties  to  tbem.     Again,  where  deposi- 
tions are  taken  before  commissioners  of  excise,  if  the  witness 
(die.  Lord  Holt  was  of  opraion  that  they  were  good  evidence. 
Salk.  555.  (a).  Where  an  act  is  judicially  done,  it  is  not  necessary 
that  the  person  to  be  affected  by  it  should  be  present  in  order  to 
make  it  evidence  against  him,  and  therefore  depositions  taken 
by  a*" justice  of»9  persod  who  afterwards  died,  though  taken  in  the  - 

(a)  i  Lord  Raym,  219.  S,  C 
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absence  of  the  prisoDer^  must  be  read.     So  it  was  detenniiied  b 
all  the  Judges  in  Radburiis  case  Mich,  1 787*  It  is  the  same  a&  \z 
depositions  tiiken  uuder  a  commiaiiioo  from  the  Court  of  Eidx- 
quer.     Tucker  v.  The  Duke  of  Beaufort,  1  Burr.  146.    But  m 
ara;uaient  was  drawn  from  the  mutiny  act,  which  it  was  said  mm 
the  depositions  evidence  in  the  case  of  soldiers;  and  therefore  it  ve 
inferred  from  thence  that  the  depositions  were  not  evidence  ■ 
any'  other  case.    I  think  that  act  aflfords  a  very  diftereot  io- 
ference.    The  first  act,  which  contams  any  clause  for  examining 
soldiers  respecting  their  settlements,  is  16  Geo.  '2,  uhicb  co^cu 
that  it  shall  be  lawful  for  two  or  more  justices  of  the  county  c^ 
place  where  any  soldier  shall  be  quartered,  in  ca^e  such  soldier 
has  either  a  wife  or  child,  to  cause  him  to  t>e  summoned  to  make 
oath  of  the  place  of  bis  last  legal  settlement  \  and  such  soldi^  s 
thereby  directed  to  obey  such  sumcnoos,  and  to  make  oatii  accord- 
ingly ;  and  such  justices  are  required  to  gire  an  attested  copy  ^f 
such  aflMavit  to  the  person  making  the  same,  to  be  by  faim  de- 
livered to  his  commanding  officer,  in  order  to  be  produced  wheo 
required*  Provided,  that  in  case  any  soldier  shall  be  again  summon- 
ed  to  make  oath  as  aforesaid,  then  on  such  attested  copy  of  theoaili 
by  him  formerly  taken  being  produced,  such  soldier  shall  not  be 
obliged  to  take  any  otiier  or  further  oath  with  regard  to  his  legit 
settlement,  but  shall  leave  a  copy  of  such  attested  copj  of  esa- 
snination  if  vequired.    That  act  says  nothing  about  the  examin- 
ation, or  the  copy  of  it»  being  evidence,  but  most  probably  the 
Legislature  meant  or  understood  that  they  would  both  be  so ;  for 
the  object  was  to  prevent  the  soldier  being  called  upon  to  attend 
the  justices  more  than  once,  and  at  the  same  time  to  substi- 
tute as  good  a  thing  as  an  examination  io  lieu  of  it  for  the  bene- 
fit of  the  parish.     But  in  the  32  Geo.  2.  or  between  that  time 
and  the  20  Geo.  2.  the  Legislature  had  uuder  their  coosideratzoo 
what  would  be  evidence,  and  accordingly  they  inserted  in  the 
above  clause  the  following  words ;  ^*  which  attested  copy  shall  st 
^  any  time  be  admitted  in  evidence,  as  to  such  last  legal  setde- 
''  ment,  before  any  of  his  Majesty '3  justices  of  the  peace,  or  atsav 
^  General  or  Quarter  Sessions  of  the  peace."    So  the  law  stasds 
now;  and  the  cop^  only,  and  not  the  original,  is  by  the  act  made 
evidence ;  which  could  only  be  done  on  the  idea  that  the  original 
Was  evidence  before.    If  it  had  been  necessary  to  have  enacted 
that  the  original  should  be  evidence,  two  words  would  have  done  it: 
and  it  is  impossible  to  suppose  that  the  Legislature  meant  that  die 
copy  should  be  evidence  when  the  original  was  not.     This  Iiw 
therefore  affords  a  strong  argument  that  the  examination  is  admis- 
sible 
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Bible  evidence.    Again  what  waB  said  by  Lord  Chief  J.  Lee  (a)        ^790. 
in  the  case  of  the  King  v.  Coin  St.  Aldwin*s  is  a  very  material  au-     The  Kino 
thori ty  to  prove  that  this  examination  was  admissible  in  evidence.        agahut 
There  an  order  of  removal  of  a  bastard  made  in  Wilts  was  found-     '^n^tg^'of  *' 
ed  on  the  examination  of  the  mother  in  Middlesex:  Lee  Ch.  J.     Eruweli.. 
there  said,  **  the  only  material  evidence  which  appears  to  have 
^'  been  given  was  the  examination  of  the  mother,  which  ought 
''  not  to  have  been  admitted ;  for  it  is  a  general  rule  in  evidence 
'^  that  the  deposition  of  a  living  witness  ought  not  to  be  received, 
''  unless  it  appear  that  the  witness  himself  could  not  be  produced 
"  to  be  examined  ore  tenus ;  and  therefore  as  the  evidence  here 
''  given  as  an  original  defect,  which  cannot  be  supplied,  this 
"  order  ought  to  be  quashed."    It  clearly  therefore  must  have 
been  his  opinion  that  had  the  mother  been  dead,  or  in  a  state, 
like  this  pauper,  of  incapacity  to  be  examined  ore  tenus,  her 
deposition  might  have  been  received  in  evidence. 

The  second  ground  on  which  this  has  been  argued  to  be  evi* 
dence  is  that  it  is  a  declaration  under  the  hand  of  the  pauper.  Tbia 
introduces  the  general  question,  whether  hearsay  evidence  from 
the  person  under  whom  the  settlement  is  claimed  can  be  received. 
This  question  has  been  so  often  decided  that  in  my  opinion 
it  would  be  sufficient  to  mention  the  cases  only :  but  as  dif- 
ferent opinions  are  entertained  on  the  bench  upon  the  subject, 
I  shall  go  somewhat  more  at  large  into  the  consideration  of  it. 
The  weight  of  the  authorities  was  so  forcibly  felt  at  the  bar, 
that  the  counsel,  instead  of  denying  that  in  any  case  hearsay 
evidence  could  be  received,  endeavoured  to  distinguish  the 
cases  determined  from  the  present,  and  supposed  that  they  were 
decided  on  particular  circumstances.  First,  it  is  said  that  there 
is  no  case  in  which  hearsay  evidence  has  been  allowed  where 
the  party  is  alive  and  able  to  be  produced.  I  tfgree  to  that 
position :  but  here  the  party  is  gud  deed,  and  not  able  to  be 
produced.  Secondly,  that  in  the  case  of  Nutley  the  husband 
wa9  dead,  and  there  was  also  personal  knowledge  of  the  wife 
that  her  husband  had  been  in  4he  service  he*  spoke  of.  And 
that  in  the  case  of  Greenzsnch  die  husband  wua  dead,  aod  it  doea 
pot  appear  but  other  evidence  might  have  been  produced  when 
the  case  went  down  to  the  Sessions  again.  But  let  us  see 
what  those  cases  were.  In  the  former  (6),  the  widow  deposed 
that  her  late  husband  told  her  he  had  hired  himself  to  Smiih, 

(a)  Mr.  Justice  BuUer  said  he  read  this  from  a  MS.  note  of  Mr.  Jnstics  Clive's, 
(6)  K.  v«  Nutley,  Bott.  334.    Burr.  S.  C.  701.  S.  C. 
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1790.        and  that  io  consequence  of  the  hiring  he  went  into  SmUh'^  ser- 
-  vice,  and  was  turned  away  a  month  before  the  year  was  op  b^ 

^•^°      cause  he  should  not  gain  a  settlement,  though  SmiiA  Ad  oai 
The  lubabi-    assign  that  or  any  other  reason ;  and  the  wife  further  deposed 
Eruweu.     ^^^^  ^^^  twice  saw  her  husband  during  the  year  be  served  SmiiL 
The  Sessions,  considering  the  declarations  of  the  husband  m 
mere  hearsay,  rejected  them  as  not  being  admissible  evidence. 
'   It  was  argued  that  the  case  ought  to  be  sent  back  to  the  Sessions 
to  bear  and  receive  the  declarations  of  the  husband  ;    that  suc^ 
evidence  ought  to  be  admitted  in  a  case  circumstanced  as  tbe 
present;  and  that  in  fact  it  was  tbe  constant  practice  of  other 
Sessions  to  receive  such  hearsay.    On  the  other  hand  it  was  ad- 
mitted that  the  evidence  of  the  woman  respecting  the  decIamuoDs 
of  the  husband  was  admissible.     And  Lord  Matufield  said  that 
be  was  satisfied  that  a  clear  hiring  was  proved;  and  that  tiough 
the  evidence  rejected  ought  to  have  been  received^  yet  it  would 
only  produce  more  litigation  and  ezpence,  and  must  have  tbe 
same  effect ;  he  ^aid  he  thought  the  order  ought  to  he  quashed. 
Mr.  Justice  Aston  was  clearly  of  the  same  opinion ;  and  ^id  "  ro 
<<  be  sure  the  evidence  of  the  woman  ought  to  have  been  ad- 
"  mitted ;  but  standing  alone  ought  to  be  uken  as  inconctusire;' 
[which  latter  expression  Mr.  J  ustice  Buller  remarked  must  be  in- 
accurately taken;  it  should  have  been  *^  ought  not  to  be  taken  as 
"  conclusive.**'}    The  other  case  of  the  King  v.  Greemtich  (a) 
stated  that  the  pauper  was  the  daughter  of  George  IVall  deceased, 
who  in  his  lifetime  declared  to  a  witness  now  examined  that  be 
had  hired  himself  for  a  year  and  served  a  year  as  a  livery  servant 
at  7/.  wages  to  captain  Saunderson^  who  had  a  house  and  family  at 
Greenuich,  and  resided  there  when  not  absent  on  the  king's  ser- 
vice ;  that  his  master  made  frequent  voyages  to  Holland  whither 
he  attended  him ;  that  he  never  was  40  days  together  at  Green- 
uich,  but  during  his  service  might  be  there  40  day%at  different 
times.     Afterwards  it  was  more  fully  stated  that  he  did  reside 
40  days  at  Greenwich  at  different  times;  and  the  order  adjudgmg 
the  settlement  in  Greenwich  was  affirmed.    Now  both  these 
cases  are  directly  in  point,  and  there  was  no  evidence  which  at 
all  tended  to  prove  a  settlement  but  hearsay :  {oi  in  the  case  of 
Nutl^  the  wife  having  seen  her  husband  twice  in  the  service, 
was  no  evidence  of  a  hiring  for  a  year ;  and  in  the  case  of  Green- 
wich it  does  appear  what  f^^ssed  when  the  case  went  down  to  tbe 

(a)  Bott,  281.    Bwrr.  8.  C  243.  S.  C. 
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Sessions  again ;  for  then  it  was  more  fully  stated  that  the  pauper's        1790. 
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father  resided  40  dajs  at  Greenwich  at  different  times ;  and  upon 
thst  the  order  of  removal  was  affirmed  on  the  declarations  of  the     "^^^1^^ 
futher  alone.    And  when  the  point  was  only  whether  hearsay    The  iph^^*- 
evidence  eould  be  received,  we  cannot  suppose  other  evidence,     Eriswbll. 
which  is  not  stated^  to  have  been  given,  which  rendered  that  point 
immaterbl  or  varied  the  effect  of  ir.  Thirdly,  it  was  argued  Uiat 
even  if  the  declarations  were  evidence,  yet  there  must  be  some 
concurrent  evidence  to  support  it;  and  this  was  supposed  to 
have  been  so  held  in  the  case  of  Coin  St.  JUdwin's:  but  that  case 
was  founded  on  very  clear  grounds,  and  not  a  word  said  in  il 
about  concurrent  evidence,  as  appears  from  the  note  of  Mr. 
Justice  Clive  which  I  have  before  mentioned.  Neither  does  any 
case  whatever   say  that   there  must  be   concurrent  evidence. 
Where  the  question  is,  whether  the  evidence  be  admissible  or  not, 
it  is  difficult  to  conceive  what  is  meant  by  concurrent  evidence; 
but  every  case  on  the  subject  which  at  all  applies  to  this  point 
considers  it  as  clear  that  the  evidence  may  be  received.    The  two 
cases  of  Nutley  and  of  Greenwich  are  directly  in  point;  and  they 
are  confirmed  by  those  of  Creech  St,  Michael  {a),  and  of  The 
Inhabitants  of  the  Holy  Trinitjf  in  1Vareham(b)\  in  the  first  I 

of  which  the  pauper  having  run  away,  a  copy  of  the  register 
was  proved,  and  then  a  witness  swore  that  John  Every  who  *  j 

was  dead  was  considered  as  the  pauper's  father,  and  that  he 
knew  Mary  Every  who  lived  in  P.  and  whom  he  understood  to 
be  the  pauper's  mother,  and  heard  the  pauper  call  her  mother 
The  Sessions  held  the  evidence  not  to  be  sufficient,  but  the  Coiirt 
of  King's  Bench  held  that  it  was.  In  the  case  of  the  Holy  Trinity 
in  Wareham,  it  was  proved  that  the  pauper's  husband  was  bom 
10  Beer  Regis,  and  proved  by  the  fiauper  that  her  husband  was  I 

abroad  beyond  sea,  and  had  been  two  years,  if  alive ;  that  to  her 
knowledge  he  lived  in  the  capacity  of  ati  hostler  with  Mrs.  Lee  \ 

in  Wareham  about  two  years,  where  she  saw  him  brew ;  but 
whether  there  was  any  agreement  or  hiring  relating  to  such  ser- 
vice was  not  proved ;  but  she  had  heard  her  husband  say  that  he 
was  settled  in  the  Holy  Trinity,  Wareham.  The  Court  held  that 
evidence  sufficient  to  prove  the  settlement :  and  the  reporter  of 
that  case  subjoins  in  a  note  that  in  cases  where  the  person  under 
whomthe  pauper  claimed  has  been  dead,  hearsay  evidence  from 
his  widow,  or  from  other  persons,  of  his  declarations  respecting 
his  settlement  have  frequently  been  received ;  and  instances  the  | 

(«)  Hiirr.  S.  C.  765.  {b)  CM.  141. 
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cases  of  Greenwich  aod  Nutley;  bat  he  obserred  Ibat  till  tbi 
case  there  bad  been  no  instance  where  the  Coura  had  perautkd 
soch  hearsay  evidence  to  be  received  in  the  Ufe  of  the  pefscm 
under  whom'  the  settlement  was  claimed.    The   repoiier,  Ybo 
has  great  merit  with  the  profession  for  hia  indt£stry  and  atteatioB 
on  the  subject  of  the  poor  laws,  proceeds  to  suggest  ha  dosbt 
of  the  determination  of  the  Court  in  that  case  :   but,  oa  the  be^ 
consideration  that  I  can  give  it,  that  doubt  does  not  appear  tu 
be  well  founded ;  for  it  has  long  been  settled  that,  if  a  persoo  be 
abroad,  and  not  likely  to  return^  or  in  a  state  incrapable  oi  htkng 
examined  (a),  he  is  considered,  as  to  that  purpose,  as  if  be  wen 
dead.    The  other  cases  which  wercf  quoted  ia   the   argument 
do  not  apply  to  the  present,  namely^  Rex  v.  Great  Bednin  {b\ 
R.  V.  St.  Michael  in  Bath  (c),  R.  v.  St.  Saviour's  Souihwark  (i), 
and  R.  v.  St.  Sepulchre  (e).     But  it  is  worthy  of  observation 
that  in  the  case  of  R.  v.  Nutley  it  is  stated  on  one  side  to  be 
the  constant  practice  of  other  Sessions  to  receive  such  faearsaj 
evidence,  and  it  is  admitted  on  the  other  side  that  the  evidence 
of  the  widow  respecting  the  declaration  of  her  husband  was 
admissible.     So  in  the  note  before  mentioned  on  the   case  of 
the  Holy  Trinity  in  JVareham  it  is  said  that  such  hearsay  evidence 
has  been  frequently  received.     If  there  has  been   a  constast 
and  uniform  practice  at  all  the  Sessions  in  the  kingdom,  I  think 
it  requires   great  consideration   before   we    overturn   it;    for, 
besides  the  great  inconvenience,  confusion,  and  iaconaistencj, 
which  will  be  introduced  by  a  new  determination,    vre  shall 
hereafter  undoubtedly  be  subject  to  the  same  comment  and  cen- 
sure as  Lord  Chief  J.  Ryder,  in  the  case  of  St  Botolph's  without 
Bishopsgate  if),  threw  on  another  determination,  when  be  said, 
''  it  does  not  appear  in  the  case  of  Stretford  v.  Norton  wbe- 
<'  iher  these  other  cases  were  cited,  or  what  was  the  particular 
*'  reason  of  die  resolution :   however  if  they  were  cited  and 
"  over*ruled,  we  may  for  the  same  reason  over-rule  that  deter- 
''  mination/'     I    have  inquired  what  is  the  usage  at  differcot 
Sessions,   and  I  find  that  throughout  the  West  of  England, 
in  the  North  of  England,   and  in  other  places,  it  has  been 
the  constant  practice  to    receive    such    evidence.       I    have 
heard  of  no  one  Sessions  in  which  a  different  practice  pre- 
vails;   atid   if  it  be  in  universal  use,   why  should  we  over- 

(a)  Godb.  326. ;  KiL  55.^  and  1  Atk.  US.  (6)  Bmr.  S.  C.  584.   (c)  JB««.  594. 
(d)  B0tt.  149.  (e)  Tr.  S5.  Gto.S.  (/)  iisrr.  S.  C.  S72. 
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turn   it  ?     If  on  such  a  question  arising  on  a  settlement  case 
we  are  to  go  into  first  principles,  I  know  not  where  we  are  to 
stop.      It  has  been  understood  as  pretty  clear  law  that^  in  ques- 
tions of  pedigree  and  some  other  cases^  hearsay  and  reputation 
tire  good  evidence ;  but  if  the  evidence  stated  in  this  case  be 
not  allowed,  they  also  will  stand  on  a  very  shallow  and  slippery 
foundation.     Each  has  authority  to  support  it;  and  if  that  be 
taken  away,  I  can  state  no  principle  in  favour  of  them.    The 
true  line  for  courts  to  adhere  to  is,  that,  wherever  evidence  not 
on  oath  has  been  repeatedly  received,  and  sanctioned  by  judicial 
determinations,  it  shall  be  allowed  :  but  beyond  that,  the  rule, 
that  DO  evidence  shall  be  admitted  but  what  is  upon  oath,  shall 
l>e  observed.      It  would   be  easy  to  state  or  imagine  a  con- 
versation in  which  a  man  gave  an  account  of  his  own  habits 
and  transactions  in  life,  his  residence,  his  connections,  and  re- 
lations, which  would  be  equally  material  in  tracing  a  title  as  in 
investigating  a  question  of  settlement :  and  it  would  be  strange 
if  such  a  conversation  after  the  father's  death  should  be  sufficient 
to  enable  the  son  to  recover  an  estate  of  10,000/.  a  year,  and  yet 
should  not  be  sufficient  to  give  his  son  a  settlement  as  a  pauper. 
Hearsay  evidence  has  been  received  to  prove  whether  land  were 
or  were  not  parcel  of  a  certain  tenement ;  and  was  adjudged  to  be 
good  evidence  in  Davies  v.  Pearce(a),  and  Holloway  v.  Rakes  {b). 
It  is  constantly  allowed  in  all  cases  of  pedigree,  though  from 
persons  not  of  the  family,  as  in  Brown  v.  Shelley,  Easter  1776 ; 
and  also  in  the  case  of  customs ;  and  has  been  received  6ven  in 
the  case  of  single  facts ;  as  of  a  marriage,  being  in  orders,  and  of 
a  presentation;   HarscoVs  case.  Comb.  2,02 ;  and  The  Bishop  of 
Meath  v.  Lord  Belfield{c).    In  the  last  case  the  name  of  the* 
patron  who  presented   was  omitted  in  (he  register,   and  this 
Court  on  a  writ  of  error  held  that  parol  evidence  might  be 
received  of  it ;  for  (said  they)  a  presentation  may  be  by  parol, 
and  what  commences  by  parol  may  be  transmitted  to  posterity 
by  parol ;  and  that  creates  a  general  reputation.     A  hiring  for 
a  year  may  be  by  parol ;  hearsay  evidence  has  been  allowed  to 
prove  it  in  all  the  cases  I  have  mentioned,  and  has  been  rejected 
or  denied  in  none.     I  am  of  opinion  that  those  cases  ought  to  be 
adhered  to,  and  consequently  that  the  order  of  Sessions  should 
be  affirmed. 


1790. 

The  KiKo 

aguvut 
The  Inhabi- 
tants of 
Ebuweli.. 


(a)  i<iife,  3  vol.  5S, 
(#)  1  WiU,  ftl5. 


(h)  M.  12  Geo.  3:s.  R.  cited  mile,  2  vol.  55. 
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1790.  AsHHURST,  J.-If  thi.  were  anew  case,  I  shoMldbeitn^ 

TheKma         .  "P""°"  *^»*  *«  evidence  given  ought  not  to  have  im'i. 
-«rwrt       ceived,  as  being  hearsay  evidence.    But  I  thmk  tkat.iscs 
toW*    '"l^'y  "  •"  ''"'"ble  in  the  law  in  general,  «h1  p«(icuy<r 
EBMWBLt.     this  branch  of  it  which  relates  to  cases  of  daily  occurrtttt 
when  a  case  has  been  decided  and  acted  upon,  it  is  beUemois 
overturn  it.    In  the  cases  of  R.  v.  NutUy,  *  R.  v.  Gna: 
which  have  been  slated,  and  which  I  shall  not  repeat,  it  «id^ 
lermined  that  such  evidence  is  admissible;    andtbisnoti 
a  mere  obiter  dictum,  but  upon  deliberation  :  and  in  the  Uim 
them  it  was  thought  so  material  that  the  caae  was  sent  do«at. 
have  the  Act  more  explicitly  stated,  and  on  its  being  retuniedK 
stated  the  order  was  affirmed  here.     Thei«  are  other  cases  t 
which  this  kind  of  evidence  is  allowed  by  universal  conseal ; » 
in  (he  case  of  a  pedigree ;  and  if  we  were  to  overturn  the  cm 
which  have  been  determined  on  settlements,  we  may  as  d 
overturn  the  law  in  cases  of  pedigree ;  for  I  do  not  kooww 
reason  which  applies  to  (he  one  that  is  not  equally  applicab!«io 
the  other.    In  both,  the  subject  matter  of  litigation  is  coRon.- 
mg  the  state  and  condition  of  the  party.     It  is  natural  fot  p 
sons  to  talk  of  their  own  situations  and  of  their  families.   Tix 
evidence  is  in  its  nature  of  an  unsuspicious  kind ;  it  is  genoillj 
brought  from  remote  times,  when  no  question  was  depeodoigK 
even  thought  of,  and  when  no  purpose  would  apparently  beao- 
swered.     In  these  cases,  in  general,  it  is  perhaps  of  litt/e  coasf 
quence  to  the  pauper  whether  he  belong  to  one  parish  or  i« 
another;  the  dispute  is  between  the  two  parishes  which ttaic 
bear  (he  burden  of  maintaining  him.    The  pauper  himself  (vli« 
capable  of  being  produced)  is  competent  to  give  evidence  rei'i- 
tive  to  his  settlement.     In  the  two  cases  alluded  to  it  *k^^ 
that,  when  he  is  dead,  Wu  declarations  may  be  leceited  i 
evidence  ;  and  the  being  in  a  state  of  insanity  (which  iotroducf< 
the  same  impossibility  of  producing  him  as  if  he  were  (!»''' 
makes  the  evidence  equally  admissible.     With  regard  to  il- 
Statute  13  4r  14  Car.  2.  it  rather  seems  to  me  tbst  on  tUt 
ground  also  this  evidence  is  admissible.     We  are  not  to  5Mp|)*« 
that  the  party  was  taken  before  the  jusUces  and  eiaminedupoi 
oath  before  them,  as  a  matter  of  mere  idle  curiosity;  aoroo 
we  imagine  that  the  justices  would  have  interfered  ia  ittwKlj 
to  gratify  such  curiosity.    We  must  take  it  therefore  th.»  i» 
thing  passed  in  the  way  of  a  judicial  proceeding ;  and  thosgk 
for  some  reason  it  happened  that  the  examimition  was  not«wl 
"pon,  we  cannot  but  suppose  that,  at  the  time,  itwutti*" 

*  tit 
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the  foundation  of  an  order  of  removal.  At  all  events  thil  renders        1790. 
tke  declaration  of  greater  soleninify  than  an  idle  declaration  in 


TheKiKG 


the   course  of  common  conversation.     As  this  matter  has  been        against  < 

already  so  fully  gone  into  by  my  Brother  Bullery  with  whose  sen-     "^^^  Inhabi-       i 
titnents  1  entirely  concur,  I  shall  not  add  more  than  that  I  agree     Eribwill. 


with  bim  in  thinking  that  the  orders  ought  to  be  afjirmed. 

Liord  Kbnyok>  Ch.  J. — As  far  as  the  interests  of  these  con- 
tending parties  are  concerned^  I  might  excuse  myself  from  en- 
tering into  a  discussion  of  this  question ;  for,  as  two  of  my 
Brothers  have  already  declared  their  opinions  against  making 
the  rule  absolute,  it  cannot  be  made  so^  as  my  opinion,  added  to 
that  of  my  Brother  Grose's,  will  not  make  a  majority.     But  os 
this  18  a  matter  of  importance  I  should  feel  myself  liable  to  great 
reproach,  if  I  were  to  suffer  this  question  to  pass  without  de- 
claring my  opinion.    AW  questions  upon  the  rules  of  evidence^ 
are  of  vast  importance  to  all  orders  and  degrees  of  men ;  our 
lives,     our   liberty,    and   our  property ^"^  are  all   concerned  in 
the,  support  of  these  rules,  which  have  been  matured  by  the 
wisdofn  of  ages,    and  are   now  revered  from  their  antiquity 
and  the  good  sense  in  which  they  arc  founde'd:  they  are  not 
rules  depending  on  technical  refinements,  but  upon  good  sense; 
and  the  preservation  of  them  is  the  first  duty  of  Judges.     The 
evidence  should  be  given  under  the  sanction  of  an  oath  legallj/ 
administered^  and  in  a  judicial  proceeding  depending  betweeftthe 
parties-  affected  bff  it,  or  those  who  stand  in  privity  of  estate  or 
interesd  with  them.    I  admit  that  this  man  who  was  proved  to  be 
insane  is  to  be  considered  as  to  (his  purpose  in  the  same  state  as 
if  be  were  dead ;  and  it  has  been  decided  that  in  such  cases  the 
party's  hand    writing  may  be  proved  as  if  he  were  actually 
dead.     Then  it  is  said  that  there  are  two  grounds  on  which  his 
examination  may  be  received,  as  to  both  of  which  i  agree  with 
my  Brother  Grose.     1st,  As  an  examination  taken  upon  oath 
before  two  justices  of  the  peace  who,  it  is  argued|  had  authority 
to  take  it.    f^ly,  As  a  declaration  of  the  party  •  examined.     I 
will  briefly  consider  both  these  positions.     "Ilie  first  depends  on 
the  stai.  IS  ^  14  Car,  2.    lliat  statute  empowers  the  justices 
to  make  an  order  of  removal ;  it  does  not  give  them  an  express 
power  to  examine,  but,  as  an  examination  is  necessary  to  get 
at  the  facts  upon  which  the  judgment  of   the  magistrates  is 
to  proceed,  there  is  an  incidental  power  given,  allowing  them 
to  examine  when  they  are  called  upon  to  exert  their  power  of 
removal.    But  in  this  case  they  were  not  applied  to  for  the  pur- 
pose of  making  an  order  of  removal :  the  overseers  called  upon 
Vol.  III.  3  A  them 
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1790*        them  for  no  olber  purpose  tb^n  to  exainioe  the  pauper ;  tU  tk 

proceediogs  therefore  were  extrajudicial ;  and  the  examiosUiw 

ngainH        ^°  ^^^^  might  just  as  M'ell  have  been  taken  before  the  parish 

'ilie  inhabi'    clerk^  and  would  have  been  as  much  entitled  to  credit  as  tkis. 

Eriswbll.     But  I  Mrill  go  further :  If  this  examination  bad  been  taken  m 
order  to  found  an  order  of  removal  upon  it,  still  1  should  ban 
been  of  opinion  that  it  would  be  no  better^  as  far  as  respects  the 
present  question,    than  a  mere  declaration  of  the  parlj,  the 
effect  of  which  I  shall  consider  presently.     Exanamatioas  apoo 
oath^  except  in  the  excepted  cases,  are  of  no  avail  ooless  tbej 
are  made  in  a  cause  or  proceeding  depending  between  the  parties 
to  be  affected  by  them,  and  where  each  has  an  opportunity  of 
cross-examining   the  witness ;    otherwise  ii  is  res  inter  (dm 
actcy  and  not  to  be  received.     It  has  been  said  that  this  is  a 
judgment  of  the  justices  as  appears  by  the  2d  section  of  the  15 
4r  14  Car.  2.  which  has  the  viotd  judgment  in  it ;  and  that  it  is 
no  objection  to  its  being  a  valid  judgment  that  (he  parties  to  be 
affected  were  not  present.    But  I  think  the  word  jydgmeHt  in 
the  section  referred  to  is  only  used  as  equivalent  to  the  word 
opinion.     And  as  to  a  judgment  being  binding  though  the  party 
to  be  affected  was  not  present,  I  thiuk  it  will  scarcely  be  found 
that  that  is  so,  unless  in  cases  where  the  party  has  had  an  oppor* 
tunity  of  being  present,  or  was  contumacious,  neither  of  wbick 
was  the  case  with  the  parish  now  to  be  affected ;  but  as  to  ibem 
it  was  altogether  res  inter  alios  acta.   It  has  been  said  thatdwre 
are  cases  where  examinations  are  admitted,  namely,  before  the 
coroner,  and  before  magistrates  in  cases  of  felony.  That  observ- 
ation appears  to  me  to  go  rather  in  support  of  the  general  rule 
than  in  destruction  of  it.     Every  exception  that  can  be  account- 
ed for  ia  so  much  a  confirmation  of  the  rule  that  it  has  becouie 
a  maxim,  exceptio  probat  regulam.    Those  exceptions  alluded  to 
are  founded  on  the  statutes  of  Philip  4  Mary  (a) ;  and  that  ihejf 
go  no  further  is  abundantly  proved.    Besides,  the  examinatioo 
before  the  coroner  is  an  inquest  of  oflSce ;  it  is  a  transactioo  of 
notoriety,  to  which  every  person  has  a  right  of  access ;  and  writs 
of  ad  quod  damnum  have  been  frequently  set  aside  for  want  of 
this  notoriety  in  the  execution  of  tliem  by  the  sheriff.    Bat, 
without  stating  the  cases  which  occur  on  this  head,  I  will 
do  little  more  than  refer  to  the  case  of  The  King  v.  Pme  in 

(«)  1  and  2  Ph.  4*  Af*  c.  13.  ax  to  depositions  before  tbe  coroner;  and  1^^ 
Ph.  ^M. €.13. 9nd  it^SPh.Sf  hf.c.to.  beTorejnsttcesof  tbepeaceiacaies 
of  felony. 

Sulk. 
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Salk,  281.  Sf  5  Mod.  163.    That  was  not  loosely  decided,  but        1790. 

vras  the  cipinion  of  this  Court  asbisted  by  the  court  of  Common         

Pleas.  In  Salkeld  it  is  expressly  said  that  the  rule  cannot  be  es«        i^mi 

tended  further  than  the  particular  case  of  felony;  and  in  the     n»«Inliabi- 

other  book  the  Chief  Justice  declared  that  the  depositions  were     Eriswell; 

not  evidence;  and  a  weighty  reason  is  given,'  namely,  **  the  de-* 

'*  fendant  'not  being  present  when  they  were  taken  before  the 

''  mayor,  and  so  had  lost  the  benefit  of  a  cross-examination.** 

This  case  is  adopted  in  2  Hatrk.  PI.  C!  c.  46.  5.  1.  10.  which 

with  the  subsequent  sections  of  that  chapter  are  worth  consulting. 

Secondly,  considering  this  as  a  declaration  of  the  party,  I  am 

at  a   loss  to  find  the  grounds  on  which  it  can  be  received.    I 

adaiit  that  declarations  of  the  members  of  a  family,  and  perhaps 

of  others  living  in  habits  of  intimacy  with  them,  are  received  ir^ 

evidence  as  to  pedigrees;  but  evidence  of  what  a  mere  stranger 

has  said  has  ever  been  rejected  in  such  cases.  That  however  has 

been  always  understood  to  be  an  excepted  case,  and  to  stand  on 

reasons  peculiar  to  itself,  which  I  need  not  take  up  time  by 

stating.     If  the  exception  go  further,  I  should  have  wished  to 

have  heard  it  stated  and  defined ;  for  unless  that  is  done  I  am 

much  afraid  we  may  endanger  a  rule  of  infinite  importance  to 

every  individual,  and  by  suflFering  exceptions  to  creep  on  one 

after  another  leave  nothmg  like  a  rule.     It  has  been  said  that  in 

the  case  of  The  Bishop  of  Meaih  v.  Lord  Belfieldia),  in  a  quare 

impepiif  the  plamtifF  gave  in  evidence  an  entry  in  the  register  of 

the  diocese  of  the  institution  of  one  Knight ,  in  which  there  was 

a  blank  in  the  place  where  the  patron's  name  is  usually  inserted ; 

upon  which  parol  evidence  of  the  general  reputation  of   the 

country  that  Knight  was  in   by  the  presentation  of  one  under 

whom  Lord  Beljield  claimed  was  offered  ;  and  that  upon  a  bill 

of  exceptions  it  was  held  that   the  evidence  was  admissible  • 

that  it  was  said  that  a  presentation  may  be  by  parol,  and  what 

commences  by  parol  may  be  transmitted  to  posterity  by  parol. 

I  have  not  seen  the  report  of  that  case :  But  this  I  admit,  that  a 

presentation   may  be  by  parol,   and  that   may  be   proved  by 

parol,    that  is,   by  a  witness  who  was  present  and  heard  it;   . 

but  that  common  reputation  might  be  given  in  evidence  I 

must  deny ;  if  it  could,  why  might  not  such  evidence  decide 

upon  titles  to  estates,  at  least  before  the  statute  of  fraiids^ 

when  no  written  instrument  was  required   to   make  a  good 

feoffment  of  the  greatest  landed  property  in  the  kingdom.    In 

^ort|  it  being  admitted  that  the  rule  for  which  1  contend 

(«)  1  WiU.  215. 

3  A  2  is 
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1790.        is  undoubtedly  the  general  rule,  the  evidence   offered  to  this 
T^        case  must  be  rejected,  unless  an  exceptioq  in  ftvour  of  it  ka? 

ai^mMsi        I>^n  adopted  in  such  a  manner  as  to  incorporate  it  into  the  Ia« 
The  Inliabi-     of  evidence.     For  where  is  the  line  to  be  drawn  ?  If  the  Coart 
£ki»wi:ll.     admit  such  an  examination  to  he  evidence  against  a  class  of  |?cr- 
sons  Yiho  are  strangers  to  it,  h<t\v  shall  we  stop  short,  and  sa^s 
that  it  shall  not  be  evidence  against  any  other?  I  cannot  saj  bow 
far  such  an  idea  might  go.  This  brings  me  to  the  cases  cited,  ud 
to  the  supposed  usage.  And,  as  to  the  first,  there  is  no  one  case  ia 
which  the  point  has  been  decided.  In  ft.  v.  Nulley  {a\  the  whole 
of  the  wife's  evidence  was  disregarded,  whereas  a  fair  inference 
might  be  drawn  to  prove  her  husband's  settlement,   from  tk 
facts  which  she  swore  to  within  her  own  knowledge;   for  e^err 
hiring  is  presumed  to  be  for  a  year,  unless  something  is  stated  to 
prevent  that  inference;  and  therefore   the  Court  quashed  the 
order  of  Sessions  on  thai  ground.    'As  to  the  case  of  Grten- 
ttich  (b),  the  Sessions  the  second  lime,  found  the  actual  fact  o: 
the  service  for  40  days  in  the  parish.    Then  as  to  the  case  of 
St.  Sepulchre  (c),  the  only  point  there  determined  by  the  Court 
was  that  they  could  not  receive  parol  evidence  of  an  indenture 
not  proved  to  be  lost.  And  in  that  of  The  Holy  Trinity  in  ffart- 
ham  enough  appeared  from  the  facts,  which  the  wife  spole  to 
from  her  own  knowledge,  to  lead  the  Court  to  support  the  coo- 
elusion  which  the  Sessions  had  drawn.     There  is  therefore  no 
case  in  which  this  point  was  the  very  hinge  on  which  is  turned. 
But  even  if  (here  had,  as  it  would  have  stood  single  in  opposi- 
tion to  a  series  of  cases,  I  should  not  have  placed  much  reliance 
on  the  superstructure  when  the  foundation  failed.     But  the  ob- 
servations I  have  made  upon  the  cases  alluded  to  I  think  warrant 
me  in  saying  that  though  there  were  some  expressions   tending 
(o  shew  that  such  evidence  might  be  received,  yet  it  was  not  (he 
ground  of  decision  in  any  of  them ;  they  amounted  only  to  obittr 
dicta ;  or  even  let  them  be  called  solemniter  dicta ;  and  at  leiit 
they  seemed  to  have  proceeded  on  a  supposed  general  usage  at 
the  Quarter  Sessions.  This  therefore  brings  me  to  that  which  vss 
the  last  topic  of  argument.     The  proposition  which  is  stated  u 
this,  that  the  justices  of  peace  in  Sessions  having  in  general  re- 
ceived such  evidence  as  this,  their  usage  creates  a  rule  by  which 
we  are  to  proceed.     I  have  great  respect  for  that  class  of  mi- 
gistrates ;  I  know  their  most  important  utility,  and  have  much 
regard  for  many  of  them  individually;  but  I  confess  there  is 

(a)  Bmr.  S.  C.  701.  {b)  Bwrt.  S,  C.  S4&  (c)  Tr.  S5  Gm.  5. 

some- 
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something  of  novelty  in  that  argument  which  refers  those  whom        1790. 

the  constitution  of  the  jurisprudence  of  this  country  hath  in-     ^.    „ 

....  r  •       .  f  •      •         f  *i.        The  Kiwo 

vested  with  the  power  of  correctmg  the  errors  of  justices  of  the        againat 

peace  to  the  practiee  of  those  very  persons  to  learn  the  rules     '^^Q^'^f '" 
of  evidence  by  which  they  are  to  proceed.     I  remember  a  case     Eriswbll.' 
of  Baldwin  et  Ux  v.  Blackmore,  which  is  reported  in  1  Burr. 
595 •   and  of  which   1  have  a  MS.  note,  and  a  full  memory; 
where  justices  of  the  peace  bad  committed  a  man  and  his  wife 
for  returning  to  a  parish  from  whence  they  had  been  removed 
by  an  order.      The  action  was  brought  by  the  husband  and 
vrife  on  the  ground'  that  the  wife  had  been  improperly  com- 
mitted; the  case  was  twice  argued;  and  the  usage  of  committing 
femes  covert  was  insisted  upon^*  and  it  rather  appeared  at  first 
that  some  part  of  the  Bench  were  inclined  to  give  countenance 
to  such  an  usage ;  but  I  well  remember  that  Mr.  Justice  Foster 
treated  (he  argument  with  more  indignation  than  is  expressed  by 
Sir  James  Burrow  in  his  account  of  that  case.   I  perfectly  well 
recollect  that  learned  Judge's  saying  that  he  had  heard  that 
communis  error  facit  jus,  but  he  hoped  he  should  never  hear  that 
rule  insisted  upon,  to  set  up  a  mis- conception  of  the  law  in  de- 
struction of  the  law.     I  should  have  disdained  to  say  any  thing 
on  this  position,  unless  it  had  received  the  appearance  of  some 
countenance  in  the  cases  I  have  mentioned,  and  in  the  discussion 
of  this  case.    It  is  the  whole  ground  of  the  opinions  hinted  at  in 
the  other  cases.     But  I  could  give  some  account  of  the  usage 
during  the  many  years  I  practised  at  the  Sessions,  and  I  confess' 
I  never  heard  of  such  evidence  being  received  there.  The  prac- 
tice 1  know  varies  according  ^o  the  usage  of  each  county  where 
the  Sessions  are  held ;  and  I  should  as  &oon  resort  to  the  usage  of 
every  parish  in  the  kingdom  on  a  question  concerning  the  rate- 
ability  of  personal  estate.     But  I  will  not  enter  more  into  this 
point,  as  1  am  clear  it  would  be  most  dangerous  to  adopt  it. 
The  mistakes  of  Judges,  provided  they  became  universal,  would 
according  to  that  doctrine  become  rules  of  law.    An  usage, 
commencing  at  soonest  since  13  4r  H  Car.  2.  contrary  to  law, 
and  working  injustice  every  day  it  was  persisted  in,  would  super- 
sede the  law.    Upon  the  whole  I  am  most  clearly  of  opinion  that 
this  examination  was  not  admissible  iq  evidence.     It  was  ex 
parte,  obtained  at  the  instance  of  those  overseers  whose  parish 
was  to  be  benefited  by  it,  and  behind  the  backs  of  the  parish 
against  whom  it  has  now  been  used,  without  having  an  opportu- 
ajty  of  knowing  what  was  going  oUi  or  attending  to  have  the 
3  A  3  benefiit 
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1790.        benefit  of  a  cross-examination.    I  regard  the  quest  ion  as  of  the 
last  importance,  and  as  putting  io  danger  the  law  of  evidence  in 


affahut        ^'bich  every  man  in  the  kingdom  is  deeply  concerned. 
The  iDbabl-         'J'he  Tinjority  of  the  court  not  beins  of  opinion  that  the  rale 
Ehuwell.     for  reversing  both  the  orders  shuuld  be  made  absolute, 

They  consequently  stand  confirmed  {a), 
(a)  Vide  SaUc.  17. 

Jww'iith.  Ogden  against  Folliot,  in  Error. 

wn&^tiSn       npHIS  was  an  action  (in  the  court  of  Common  Pleas)  of 

passed  io  the       ^    debt  on  bond^  dated  New  Yorkj  October  10,  1769,  foi 

^fN^^h^^^     40()0/.  of  current  money  of  the  province  of  Nrt»  York,  North 

America  after     America,  being  2250/.  of  lawful  money  of  Grea^   BrUain. 

S-^nScn-'''"  P'eas,  after  oyer  (by  which  it  appeared  that  the  defendant,  one 

dence  and         Richard  Morris  and  Lewis  Morrii,  were  jointly  and  scvcnJly 

treaty  of^         bound,)  1st,  Richard  and  Lewii  Morris  solverutU  poii  diem; 

wh^uu^  2dly,  defendant  solvit  post  diem ;  3dly,  that  at  the  time  of  makii^ 

country  the  writing  obligatory,  the  plaintiff|  R.  Morris,  and  the  defend- 

th<^r*incie^^    ant,  were  severally  and  respectively  persons  residing  within  the 

dence,  are         United  States  of  America,  and  continued  so,  S^c.  till  after  tlie 

rnnlhty  te  "he  ^^^  ^^  October  1777.    That,  on  that  day,  the  sum  of  moaey, 

conruofiaw     ^c.  being  due  and  unpaid,  Sfc.  and  the  plaintiff  then  residing 

in  thUcoantiy.  ^^  y^  York,  then  being  one  of  the  United  States  of  Amenca, 

'^  /^^TTi-^-^  ^^  ^  '*^^  ^f  ^^^  State  of  New  York,  he  was  ipso  facto  attainted  of 

^  the  offence  of  adhering  to  the  enemies'of  the  said  State  of  NiS 

r  ^.*.  JSHZ      York,  and  all  and  singular  the  estate,  both  real  and  personal,  held 

l/^W^  J  ^^*-.  or  claimed  by  him,  on  the  22d  of  October  1779,  was  forfeited 

f  ^  jC*4f/,        *^t  •"d  vested  in,  the  people  of  Hew  York\  which  aaidlawof 

the  said  State  of  New  York,  from  thenceforth  hitherto  bath  bees, 

and  still  is,  in  full  force  and  effect ;  and  that  the  said  ivriuog 

•  obligatory,  and  all  the  money  due  thereon,  became^  and  wts* 

and  from  thenceforth  hitherto  hath  remained  and  continiiedf 

and  still  is,  forfeited  to,  and  vested  in,  the  people  of  the  saidSulc 

of  New  York,  6sc.  4thly,  That,  at  the  time  of  the  makiog  the 

said  writing  obligatory,  the  above  mentioned  parties  were  residest 

within  the  United  States  of  America.    That  the  defendant  was 

bound  only  as  a  surety  for  the  said  R.  and  L.  Morris-    lint 

th^  defendant,  at  the  said  time,  ^c.  was  resident  io  the  State  o( 

New  Jersey,  then  bemg  one  of  the  United  States  of  AmerieOjSai 

in  possession  of  leal  and  personal  properly  more  than  sufficient 

to  pay  the  said  sum  of  4000/.  and  his  other  debts ;  that  ob  tbe 

8d,  of  January  i779i  being  so  possessed,  ^c,  he  wm  attainted, 

accordffig 
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according  to  the  laws  and  statutes  of  the  said  State  of  Nerv  Jersey ^        1 790. 

of  adhering  to  the  eoeroies  of  the  said  State,  and  thereby  all  his 

real  and  personal  estate,  within  the  said  State  of  New  Jersey,       agmnst 

was  forfeited  to,  and  vested  in,  the  said  State  of  New  Jersey,  for     Foiaiorr, 
1  -.,••        -  n  n  m  ^r       r  i  *o Error. 

ever  ;  that  it  was  provided  by  the  said  State  of  New  Jersey,  (hat 

the  property  of  the  defendant  so  forfeited  to,  and  vested  io,  the 
said  State  was  in  the  first  place  made  liable  to  the  payment  of 
all  his  debts,  and  demands  against  him ;  that,  in  consequence 
of  his  attainder,  all  his  property  was  seised,  which  at  the  time 
of  the  seizure  was  more  than  sufficient  to  pay  the  said  sum  of 
400Q/.  and  all  his  other  debts;   that  after  his   attainder  the 
plaintiff  was  at  liberty  to  make,  and  might  have  made,  demand 
of  the  State  of  New  Jersey  of  the  said  sum  of  money  due  to 
him  upon  the  said  writing  obligatory,  agamst  the  real  and  per- 
sonal estates  of  the  defendant  so  forfeited,  8^c.  and  might  have 
been  paid  thereout.     5thly,  To  the  same  effect  as  the  4th,  but 
reciting  more  particularly  the  several  acts  of  attainder,  and  con- 
fiscation, passed  by  the  State  of  New  Jersey  against  the  defendant; 
and  that  the  plaintiff  might  and  ought  to  have  demanded  pay- 
ment of  the  bond  from  that  State,  Sfc.    The  replication  ten- 
dered issue  on  the   1st  and  2d  pleas ;  and,  to  the  3d  plea, 
stated  that  at  the  time  of  making   the  said  supposed  law  of 
the  State  of  New  York,  in  that  plea  mentioned,  the  said  State 
was  not  one  of  the  United  States  of  America,  but  was  one 
of  his  Majesty's  colonies  in  America,  then  in  open  rebellion 
against  his  Majesty,  i^c.    There  was  a  general  demurrer  to  the 
4tb  and  6th  pleas.    The  rejoinder,  after  joining  issue  on  the 
1st  and  £d  pleas,  to  the  third  replication,  stated  that  before  the 
making  of  the  said  law  of  the  State  of  New  Jersey,  in  the  third 
plea  mentioned,  to  wit,  on  the  4th  of  July  1116,  the  several 
colonies  iu  America  (mentioning  them  ail   by  name,  among 
which  were  New  York  and  New  Jersey)  separated  themselves    • 
from  the  government  and  crown  of  Great  Britain,  and  united 
themselves  together,  and  were  by  the  people  of  the  said  respec- 
tive colonies  in  Congress  declared  and  made  free  and  independ- 
ent States  by  the  name,  and  stUe,  of  the  United  States  of 
America,  and  to  have  full  power  to  do  all  acts  and  things,  which 
independent  States  of  right  may  do ;  that  on  the  3d  of  Sep^ 
tember  1783,  by  the  definitive  treaty  of  peace  and  friendship, 
made  and  signed  at  Paris  on  that  day  between  his  Majesty  and 
the  said  United  States  of  America,  his  Majesty  acknowledged  the 
said  United  Stales  of  America  to  be  free,  sovereign^  and  inde- 

3A  4  pendent, 


728  CASES  IN  TRINITY  TER&f 

1790.        pendent,  States,  and  treated  with  them  as  snch  ;  that  bj  the 

"  said  treaty  the  several  laws  which  had  been  made,    and  passed, 

a/^Mf         by  ^^^  Legislatures  of  the  said  irespective  States,  after  tbeir  de- 

FoLLfoTT,      claratton  of  independence,  for  the  confiscation  of  the  propertv 

in  Error.  ^  if-,  •      o  ... 

of  persons  within  the  said  respective  Slates,  were  recognized  and 

admitted  to  be  valid ;  and  that  before  the  making  of  the  said 
law  of  the  State  of  New  York^  to  wit,  on  tlie  4th  of  July  1776^ 
and  from  thence  continually  hitherto,  the  said  United  States 
became,  and  were,  divided  from  his  Majesty's  dominion  aod 
government,  and  absolutely,  independent  thereof;  and  that  loc^ 
before,  and  at  the  time  of  making  the  said  law  of  the  said  State 
of  New  York,  and  from  thence  hitherto,  the  people  of  tbe  said 
State  have  exercised,  and  still  do  exercise,  sovereignty,  legisla- 
tion, and  government,  within  the  said  State  of  New  York  se- 
parately and  distinct  from  the  legislation  and  government  of 
Great  Britain ;  and  that  the  said  law  of  the  said  State  of  Ne& 
York,  from  the  time  of  the  making  thereof,  hitherto  hath  been 
and  still  is  in  full  force  and  effect,  S^c,    Joinder  m  demurrer  to 
the  4th  and  5th  pleas,  ^c.     Surrejoinder ;  That  by  the  treaty 
of  peace  the  said  several  laws,  S^c.  were  not  recognized  and  ad- 
niitted  to  be  valid,  ^c.     Rebutter;  That,  by  the  first  article  of 
the  treaty,  hi^  Britannic  Majesty  acknowledged  the  said  United 
States  to  be  free,  sovereign,  and  independent.  States,  and  treated 
with  them  as  such.     That,  by  the  5th  article  of  the  treaty,  it  was 
agreed  between  hrs  Majesty  and  the  United  States  of  America 
that  the  Congress  should  earnestly  recommend  it  to  the  L^isla- 
tures  of  the  respective  States  to  provide  for  the  restitution  of  all 
estates,  rights,  and  properties,  which  had  been  confiscated,  be- 
longing to  real  British  subjects,  and  also  the  estates,  rights  and 
properties,  of  persons  resident  in  districts  in  the  possession  of  his 
Majesty's  arms,  and  who  had  not  borne  arms  agahnst  tbe  said 
United  States ;  and  that  persons  of  any  other  description  sboald 
have  free  liberty  to  go  to  any  part  of  any  of  the  Thirteen  United 
States,  and  therein  remain  twelve  months  unmolested  in  their 
endeavours  to  obtain  restitution  of  such  of  their  estates,  rights, 
and  properties,  as  might  have  been  confiscated  ;  that  Congress 
should  also  recommend  to  the  several  States  a  re*con$ideratioQ 
and  revision  of  acts  and  laws,  Sfc,  and  should  also  earnestly 
recommend  to  the  States  that  the  several  estates,  rights,  and 
properties,  of  such  last  mentioned  persons  should  be  restored  to 
them,  they  refunding  to  any  persons,  who  might  be  then,  at  tbe 
time  of  making  the  said  treaty,  in  possession,  the  bon&^fidepnn 
(where  any  had  been  given)  which  such  persons  might  hare 

paid 
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paid  in  purchasing  the  said  estatesi  rigbtsi  or  properties,  since        1790. 

the  confiscation,  ^c. ;  and  that  no  persons  who  then  had  any  in-         

terest  in  confiscated  lands,  either  by  debts  or  otherwise,  should        again$t 

meet  with  any  impediment  in  the'  prosecution  of   their  just     Folliott, 

rights.     That  the  plaintiff  at  tlie  time  of  making  the  said  law.of 

the  State  of  New  York,  and  of  the  signing  the  definitive  treaty, 

>va8  resident  in  a  district  in  the  possessiQri  of  his  Majesty's  arms 

M^ithiu  the  State  of  New  York^  and  had  nut  borne  arms  against 

the  said  United  States.     That  by  the  6th  article  of  the  treaty 

it  was  agreed  that  there  should  be  no  future  confiscation  made, 

nor  any  prosecutions  commenced  against  any  person,  by  reason 

of  the  part  which  he  might  have  taken  in  the  then  war,  and 

that  no  person  should  suffer  any  future  loss,  either  in  his  person, 

liberty,  or  property ;  and  that  those  who  might  be  in  confincr 

anest  on  such  charges,  at  the  time  of  the  ratification  of  the 

treaty,  should  be  immediately  set  at  liberty,  and  the  prosecutions 

so  commenced  should  be  discontinued,  S(c» 

General  demurrer  to  the  rebutter,  and  joinder  in  demurrer. 
After  argument  in  the  Common  Pleas,  that  Court  gave  judgr 
meot  for  the  plaintiff  (a);  on  which  the  defendant  brought  9, 
writ  of  error. 

Ersfcinef  for  the  plaintiff  in  error,  contended  that  the  treaty  of 
peace  had  relation  to,  and  ratified,  the  declaration  of  independ- 
ence ;  and  that  in  whatever  light  the  acts  of  the  State  of  New 
York  might  be  considered  in  this  country  previous  to  the  treaty  of 
peace,  yet,  inasmuch  as  the  States  of  America  were  treated  with 
as  independent  States,  and  recognized  as  such,  the  acts  passed  sub- 
sequent to  the  time  of  the  declaration  of  independence  must  be 
taken  notice  of  in  the  courts  of  law  in  this  country  as  the  acts 
of  a  free  and  sovereign  State.     The  time  when  the  Americans 
declared  themselves  independent  is  the  only  period  to  which 
the  treaty  of  peace,  acknowledging  them  to  be,  and  not  conferr 
ring  on  them  the  right  of  being  for  the  first  time,  independent 
States,  can  have  relation.     It  was  so  considered  by  the  present 
Lord  Chancellor  in  Wright  v.  NuU  (6).    If  then  the  act  of  con- 
fiscation, stated  in  the  pleadings,  were  the  act  of  a  soveriegn 
and  independent  State,  this  Court  willH:onsider  it  as  conclusive 
in  this  country.     In  Wright  v.   Nutt^   the  Lord  Chancellor 
oommenting  on  an  act  of  confiscation  by  the  State  of  Georgia, 
said  "  It  may  be  a  question  for  private  speculation  whether  suc)i 

(a)  Vid.  H,  Bl.  Rep.  C.  B,  lf3.  (6)  Ibid.  149. 

*^  a  law 
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1 790*  ^  a  law  made  in  Georgia  wu  a  wise  or  improvident  one,  wfacdiv 
''  a  barbarous  or  civilized  institution.  But  befe  we  miist  lake  itii 
*^  the  law  of  an  independent  countryy  and  the  laws  of  tven 
Fo^ioTTy  «  country  must  be  equally  regarded  in  courts  of  justice  here,  whe- 
*^  ther  in  private  speculation  they  are  wise  or  foolish."  This  rale 
is  not  confined  merely  to  the  eases  of  civil  propertj :  it  she 
prevails  in  questions  of  prise  (which  are  in  their  natsre  pemi) 
in  the  Courts  of  Admiralty  in  the  different  oountries,  who  nai- 
Tersally  give  credit  to  each  other's  acts.  They  are  can- 
kered as  binding  and  conclusive  on  property,  umsmod 
as  the  subject  matter  of  the  sentence  is  within  the  jorisdic* 
tion  of  the  respective  courts  in  which  it  is  condenmed.  Tliere- 
fore  a  sentence  of  condemnation,  as  prize,  in  a  foreign  Court  of 
Admiralty  would  be  an  answer  to  an  action  of  trover  broaglu 
in  this  country  to  recover  a  vessel,  so  condemned.  So  if  a  sab> 
ject  of  France  were  attainted  there,  and  bis  property  were  granted 
to  another,  who  were  to  bring  part  of  it  with  htm  into  tUi 
country,  he  would  not  be  liable  to  restore  it  to  the  persoa 
attainted  by  force  of  an  action  to  be  brought  against  hioi  hoe. 
These  instances  shew  that  the  penal  laws  of  one  country  are 
taken  notice  of  in  the  courts  of  another. 

BuLiiBB,  J. — lu  questions  between  a  person  attainted  and  a 
wrong-^oer,  it  is  not  necessary  that  the  Crown  should  actoallj 
seize  the  property  of  the  former  in  order  to  divest  him  of  it. 
For  though  before  seizure  the  perron  attainted  cannot  nsaxa- 
tain  an  action  against  a  wrong«doer  who  is  in  possession  of  part 
of  his  property,  yet  that  arises  from  the  personal  disability  of 
the  plaintiff  in  consequence  of  die  attainder ;  and  therefore  if 
sncfa  person  were  afterwards  pardoned,  I  conceive  that  be  migiit 
maintain  such  an  action,  notwithstanding  die  Crown  cHd  not 
re-grant  to  him  his  property.    A  seizure  in  fiict  is  not  necesaarj 
since  the  statute  3S  H.  8.  e.  QO.  which  enacts  that  the  prcperiy 
of  persons  attainted  shall  be  adfudgedintheaUualpossestiim  eftk 
Crown,  witkout  office.    And  a  bond,  as  well  as  a  dsose  in  pos- 
session, is  forfeited  by  the  attainder  of  the  obligee.  Stamnd.  P.  C. 
188.  a.    Then  the  act  of  confiscation  in  this  case  divested  the 
plaintiff  of  his  property  in  the  bond,  and  disabled  him  to  sne  os 
it  in  the  courts  of  law  in  tins  country  as  well  as  in  America*  A 
parliamentary  attainder  here  (to  which  the  act  of  confisimtion  nay 
be  assimilated)  is  at  least  equal  to  an  assignment  under  the  bank- 
rupt laws :  now  it  cannot  be  denied  but  that  such  an  assignmest 
would  Jbe  an  answer  to  an  action  brought  by  the  bankrupt  him- 

felf, 
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•elf,  even  before  the  assigoeei  had  actually  taken  possession  of        1790. 
the  property  sued  for;  on  this  gronnd,  that  the  plaintiff  has  no       ^ 
property  in  the  subject  matter  of  the  action.    But  if  this  Court        a^mnat 
will  not  (ake  notice  of  the  act  of  confiscation  in  America^  neither     ^-^  £|^^* 
MTiU  the  courts  of  law  in  America  pay  any  deference  to  the  judg- 
ment of  this  court:   and  then  the  plaintiff  in  error  may  be 
doubly  charged ;  for  the  recovery  iu  this  action  could  not  be 
pleaded  in  bar  to  an  action  brought  in  a  court  of  law  in  tiew 
York  on  this  very  action ;  and  the  judgment  here  will  give  no 
cause  of  action  to  the  plaintiff  in  error  to  recover  his  proportion 
against  the  co-obligors  in  America. 

fVaiion,  Serjt.  contra,  was  stopped  by  the  Court. 
Lord  Ken  YON  Ch.  J.-^This  question  is  uudoubiedly  of  con- 
siderable momenti  inasmuch  as  it  affects  an  exteustive  class  of 
persons,  and  inasmuch  as  the  argument  has  involved  an  it  the 
respective  rights  of  the  subjects  of  the  different  nations:  how* 
ever  the  ground,  on  which  1  am  inclined  to  confirm  the  judg* 
ment  given  by  the  court  of  Common  PieaS|  seems  perfectly  clear. 
And  indeed  wc  all  considered  it  so  clear  in  the  last  term  (a)  that 
Vfe  did  not  think  it  proper  that  the  question  should  be  discussed. 
Whether  or  nor  the  report  of  what  passed  in  the  court  of  Comanon 
Pleas  in  this  case  be  accurate  (b)  I  will  not  presume  to  say :  but  I 
confess  I  was  induced  to  think  that  the  word  **  not"  bad  been 
omitted  in  that  part  of  the  judgment,  where  the  acts  of  ihe^tate 
of  New  York  pa&sed  during  the  war  are  considered  **  to  be  of  as 
"  full  validity  as  the  act  of  any  independent  State  (c)."  For  sup- 
posing that  the  language  as  reported  to  have  been  us^ed  by  tliat 
Court,  had  in  fact  been  us^d,  and  that  the  case  was  to  be  deter- 
no  intd  on  that  ground,  1  should  have  wished  to  have  beard  it  once 
argued  in  answer  to  the  objection  made  by  the  plaintiff  in  enor. 
If  we  were  to  consider  the  acts  of  the  provuiceof  New  York  as 
binding,  as  has  been  contended,  1  am  at  a  loss  to  know  why  all 
the  property  of  those  persons,  whicb  was  said  to  l>e  conli^ated^ 
did  not  pass  to  the  executive  power  of  that  State  to  whotn  ii  was 
said  to  be  forfeited;  and  why  aa  action  might  not  have  been 
brought  in  the  name  of  such  eiiecutivs  power  to  enforce  the 
payment  of  this  bond ;  and  b9W  an  action  coald  have  beea 
brought  in  the  name  of  the  obligee.     Having  said  thuii  much 
on  the  judgment  supposed  to  have  been  given  by  the  court  of 

(a)  Vide  Ditdleff  v.  FolHoit,  mtte,  584.  (b)  Mr.  Erskitw  «aid  be  had 

heard  ftom  ihg  best  autkorUy  tb4t  the  report  was  accarate.       {e)  Vide  toiiioti 
V.  Ogdatf  U.  Bl.  Htp.  C.  B.  i3j.  I.  If. 

Common 
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1790.  Common  Pleas,  I  can  only  say  that  at  present  I  cannot  assest 
— —  to  the  reasoning  on  which  that  Court  gave  judgment,  ihoagh 
^^dMt  '  ■"*  ®^  opinion  that  it  should  be  affirmed  on  different  grounds. 
FoijLioTT,  The  court  of  Common  Pleas,  in  giving  judgment,  stopped 
at  the  plea :  but  (he  judgment,  which  1  am  prepared  to  give, 
is  founded  on  the  whole  of  the  pleadings,  which  are  in  sub- 
stance these ;  the  plea  states  that  the  province  of  New  York  in 
1770>  at  the  time  when  the  confiscatory  law  passed,  was  pait 
of  the  dependencies  of  Great  Britain  in  open  rebellion  against 
the  King,  and  that  the  plaintiff  and  the  defendant  were  resi- 
dent in  that  State;  what  became  of  them  afterwards  does 
not  appear;  and  it  is  not  alleged  that  they  were  resident 
in,  or  subject  to  the  laws  of,  that  State  when  the  treatjof 
peace  was  signed.  It  is  not  necessary  to  say  what  efiect  that 
would  have  had ;  but  thus  it  stands;  in  1779  that  province  set 
about  a  reform  and  to  assert  what  is  called  their  rights,  bat 
trhich  I,  sitting  here,  am  bound  to  say  was  an  act  of  rebellioa 
against  the  sovereign  power  of  the  State,  and  that  their  act  was 
illegal  at  that  time,  whatever  confirmation  it  might  afterwards 
receive  there  by  the  subsequent  treaty  of  peace.  Then,  vbea 
these  parties  came  into  this  country  before  the  independence  of 
America  was  acknowledged,  was  their  property  confiscated? 
Could  it  have  been  pleaded  here  to  an  action  hxQu^i  at  that  tmt 
that  those  States  had  made  what  they  called  a  law,  forfeiting^  tbe 
property  of  those  who  adhered- to  the  government  of  lbs 
country?  Certainly  not.  And  yet  as  between  these  parties 
they  must  be  understood  to  be  in  the  same  situation  now  as  tt 
that  time ;  for,  whatever  operation  the  treaty  of  peace  m^^^ 
have  on  the  persons  resident  in  that  country,  it  is  impossible  to 
say  that  it  was  intended  to,  or  did,  give  effect  to  the^cts  oi^ 
assembly  by  which  the  property  of  our  own  subjects  resident  bere 
was  confiscated.  The  consequence  of  the  argument  for  t&e 
plaintiff  in  error  would  be,  that  every  act  done  by  the  loyalists  m 
America  previous  to  the  treaty  of  peace  was  admitted  bj  tbt 
treaty  to  be  an  act  of  high  treason  against  the  state  of  ^^ 
York:  but  that  can  never  be  supported.  The  plaintiff  came  ioto 
this  country  subject  to  all  his  legal  contracts,  and  armed  witb  til 
the  legal  rights,  which  any  other  subject  had. — It  wooU  ^ 
enough  to  stop  here :  but  it  has  been  said  that,  where  the  propeit? 
of  a  subject  of  one  country  is  confiscated,  and  vested  in  tbe  so- 
vereign State,  every  other  country  ought  to  take  notice  of  the  coo^ 
fiscation :  but  that  was  not  the  case ;  for  these  persons  never  wei^ 

ai  '" 


IN  THE  Thirtieth  Yeab  of  GEORGE  IIL  733 

vttaiDted  by  any  act  of  a  sovereign  State,  those  acts  were  passed        1790. 

by  the  subjects  of  this  country,  who  at  that  time  withdrew  them-  

selves  from  the  sovereign*  State,  and  assumed  to  themselves  a  i,gain$i 
power  of  making  laws.  It  might  equally  be  said  that,  if  the  Fow.iott, 
Isle  of  fVight,  or  any  town  in  this  country,  wished  to  throw  off 
their  allegiance  to  the  King,  and  to  assert  what  are  called  the 
rights  of  man,  and  to  declare  that  they  would  no  longer  con- 
tinue subjects  of  his  government,  they  would  immediately  be- 
come an  independent  State.  I  am  therefore  most  clearly  of 
opinion  that  the  act  of  confiscation  which  passed  1779  can« 
not  be  considered  in  this  country  as  competent  to  transfer  the 
property  of  Elliott  to  any  person  whomsoever;  and  consequently 
that  the  right  of  action,  which  accompanied  him  when  he  came 
into  this  country,  is  not  devested  out  of  him.  We  are  pressed 
at  the  close  of  the  argument  with  the  peculiar  circumstances  of 
Uie  plaintiff  in  error,  who,  it  was  said,  could  have  no  remedy 
against  his  co-obligors  in  America^  notwithstanding  the  judg- 
ment here,  and  who  might  even  be  sued  again  on  this  very  bond 
in  that  country;  but  that  argument  ought  not  to  guide  our 
judgment  ^  for  I  have  always  understood  it  to  be  clear  law  that 
2l\\  judicial  acts  done  in  one  country  over  the  property  of  the  sub- 
jects within  their  jurisdiction  are  conclusive  on  the  property  of 
those  parties  in  any  other  country. 

AsHHURST,  J. — It  is  sufficient  for  me  to  say  that  I  concur  iu 
opinion  with  Lord  Kenyon.  These  parties  came  here  as  subjects 
of  this  country  before  the  treaty  of  peace ;  and  therefore  any 
acts  done  by  the  State  of  Hew  York  at  that  time  could  not  alter 
the  rights  of  our  own  subjects.  The  plaintiff  and  the  defendant 
came  into  this  country  in  the  character  of  creditor  and  debtor; 
and  their  situation  as  individuals  was  not  affected  by  the  acts  of 
confiscation. 

BuLLEB,  J. — A.  very  few  words  are  sufficient  to  decide  the 
present  case.  It  is  a  general  principle,  that  the  penal  laws  of 
one  country  cannot  be  taken  notice  of  in  another.  Then  apply 
that  principle  to  the  present  case :  This  is  an  action  on  ^  bond, 
to  which  the  defendant  has  pleaded  that  by  the  penal  laws  of 
another  country  the  property  of  the  plaintiff  in  the  bond  has 
been  devested  out  of  him :  but  this  Court  cannot  take  notice  of 
that  defence;  and  then  all  the  pleadings  are  a  nullity,  and  con- 
sequently the  action  remains  unanswered.  That  is  as  much  as 
is  necessary  to  say  in  the  determination  of  this  particular  case. 
Another  question, '  however^  having  '  arisen  in  the  argument, 
whether  or  not  it  was  necessary  that  there  should  have  been  a 

seizure 
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1790«        aeixore  on  the  part  of  the  Sute  of  New  Torkj  in  order  todeffrt 

• the  property  out  of  the  plain tiff^  I   will  give  mj  opmioa  upon 

^^  it.  The  answer  given  at  the  bar  from  the  statute  33  tfn.8. 
FoLLfoTTy  e.  90.  that  in  this  country  the  property  of  persone  attaiated  a 
veated  in  the  Crown  without  office,  is  not  conclusive ;  aad  I  to 
.  atill  of  opiuion  that  a  seizure  is  necessary.  The  effect  of  that  act 
of  parliament  is  only  to  avoid  the  necessity  of  an  i^ffire.  Hie  cue 
of  5/eif e  V.  Nrtrman  (a)  stiews  what  construction  has  been  pot  oq 
the  statute.  There,  Sir  T,  fV^at  being  tenant  in  tail  msk,  with 
the  reversion  in  the  King,  enfciffed  G»  Moulion  m  fee;  Sir 
T.  Wyat  had  issue  G.  iVyat^  who  had  issue  Sir  F.  fVj/at,  uoder 
whom  Ihe  defendant  claimed.  But  Sir  T.  9Fyai  tvss  atuinted, 
and  the  attainder  was  confirmed  by  a  special  act  of  parliaiiieDt(i), 
enacting  that  he  should  forfeit  all  his  lands  ife.  and  that  thej 
ahould  be  vested  in  the  Queen  without  office  (nearly  in  ibe  5anie 
words  as  are  used  in  the  statute  of  Htnry  8.)  That  casevn 
Ter>  elaborately  discussed  by  all  the  Judges ;  and  in  answer  to 
an  exception  (c)  taken  to  the  pleadings  that  no  seisin  was  alleged 
in  the  Queen,  and  that  (hen  Sir  F.  WyaCt  title  was  good  onul 
aeisini  for  he  had  the  first  possession,  it  was  adjudged, ''  ibat  it 
**  appeared  that,  after  the  attainder,  the  Queen  being  entitled  h^ 
^  the  general  act  of  parliament,  33  H,  8.,  and  by  tlie  speciil 
<<  act,  \  tiQ,  P.is  M.,  t/  was  in  ike  Queen  without  office;  »^ 
^  that  the  Queen  granted  it  unto  him  under  whom  the  plaiotm 
**  claimed,  who  entered^  and  was  seised,  until  Sir  F.  ff^a/ entered; 
**  ao  he  had  the  priority  of  possession  and  right ;''  wherefore  ik 
exception  was  disallowed,  it  was  so  material  in  that  Qssetogi^t 
an  answer  to  the  objection,  that  the  Court  answered  it  b;  ^ 
fiict  of  the  case,  namely,  that  there  was  au  actual  seizure.  Tbe 
instance  put  at  the  bar  of  an  assignment  by  the  commi^sioaersot 
a  bankrupt,  which  devests  the  property  of  the  bai^rupt  vitbout 
actual  seizure,  bears  no  analogy  to  this  case.  For  there  is  s  wiik 
distinction  between  questions  of  property  between  one  sabjectiBd 
another,  and  qtiestiona  arising  on  the  law  of  attainder  between 
the  Crown  and  a  subject.  And  I  shall  never  agi^e  in  eiten^^ 
the  same  rule  of  construction,  which  obtains  in  the  fonaerio- 
stance,  to  the  latter  case.  It  would  be  attended  with  pecali^V 
aerious  consequences  in  the  present  6t4te  of  Europe;  siace  ik^* 
the  property  of  foreigners,  who  are  daily  resorting  for  refuge  to 
this  country  from  confiscations  at  home,  would  not  be  protected 
against  the  designs  of  artful  men  who  could  gain  possessiooofit 
by  any  means. 

(a)  Cn^Cm^tr.       (Q  1  aad  S  P.  df  il/.  c  3.       (c)  Crv.Cr.460. 

Gsos^f 
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GrosEi  J« — I  coDtiDtte  of  the  same  opinion,  which  I  enter-  1790. 
taioed  in  the  case  of  Dudley  v.  FoltioU ;  and  1  most  perfectly  *— - 
concur  with  the  Court  on  thia  occasion.  It  has  been  correctly  ^^^^ 
stated  by  mj  Brother  Buller,  that  the  penal  laws  of  one  country  Folmott, 
cannot  aftsct  the  laws  and  rights  of  citizens  of  another.  Then 
if  we  were  to  determine  that  the  plaintiff  should  not  recover  on 
this  bond^  we  mast  say  that  the  treaty  of  independence  was  re- 
trospective, and  that  it  had  the  effect  of  declaring  that  the  pro- 
perty of  the  subjects  of  America  resident  in  this  country  was  for* 
felted  by  an  act,  which  at  the  time  it  passed  was  considered  as 
mere  waste  paper,  or,  if  it  were  of  any  avail,  was  an  act  of  trea- 
son. It  has  been  objected  against  the  plaintiff's  recovering  here 
that  the  defendant  will  not  recover  in  America  against  the  co-ob- 
ligor, because  the  States  of  America  will  pay  no  regard  to  our 
judgments  ;  and  yet  the  argument  is  that  we  must  pay  a  defer- 
ence to  the  acts  of  those  persons,  whom  we  must  consider  to 
have  been  in  a  state  of  rebellion  at  the  time  when  they  were 
passed.  Now  if  it  be  true  that  the  states  of  America  will  not  take 
notice  of  the  judgments  given  in  our  courts  of  law,  we  should  be 
doing  great  injustice  to  the  present  plaintiff  to  say  that  we  must 
consider  ourselves  bound  by  their  acts  of  conBscation. 

Judgment  affirmed. 

The  King  against  T.  Stobbs/ '     '^  j^utL 

THE  defendant  was  indicted  for  assaulting  and  imprison-  An  indictment 
ing  E.  Pyott,  Esq.  within  the  King's  Palace  at  West-  ^^t'liiToffi- 
minster,  his  Majesty  then  being  actually  resident  and  abiding  in  ceroftbepa- 
his  royal  person  in  the  palace ;  to  which  indictment  he  pleaded  a'lratingsi^r- 
not  guilty:  and  on  the  trial  a  special  verdict  was  found.    The  jonnotof tlie 
verdict  set  forth  the  stat.  S8  Hen.  8.  c.  13.,  by  which,  after  re-  holf/witUir 
citing  that  the  King  had  purchased  the  (present)  palace  at  West'  ^  ^°K'*  P^ 
fninster,  it  was  enacted  that  it  should  have  the  same  prerogatives,  wtioin  a  writ 
liberties,  jurisdictions,   and  privileges  which  belonged  to  the  *fl^***^* 
King's  ancient  palaces  ;  and  the  limits  of  it  were  thereby  de-  tlioogh  no 
fined-    It  then  stated  letters  patent  16  Car.  2.,  constituting  a  Jj^^^"jJ|^ 
court  of  record  within  the  palace  of  Westminster  and  12  miles  been  obtained 
round  it,  (except  Westminster  Hall,  and  some  other  places,)  to  be  Jf^o^^^**^ 
called  the  court  of  the  palace  of  the  King,  ''for  the  administra-  Qoth. 
"  tion  of  justice  in  personal  actions,  pleas,  and  plaints,  to  all  and  -^^^^  ^  /A-C^  fi^ 
''  singular  persons  who  choose  to  plead  there,  concerning  all  and  ^  ^  ^^j^  j ,/ 

"all 
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1790.        ''  all  manner  of  trespasBes  vi  et  armis,  trespasses  .upon  the  cat 

'^  debt,  accounti  detinue  of  goods  and  Ghattels,  deceits,  aod 

^^"^  **  contracts,  and  other  personal  causes,  plaints,  and  pleas  nbat- 
T.  STOfiBt*  <f  soever,  concerning  whatsoever  sum,  arising  ivitliia  the  palact 
''  or  within  12  miles  round  it  (except  the  city  of  Xom/on,  loc 
"  except  all  actions  of  trespass,  and  all  other  persoosl  tciioo:, 
''  pleas,  and  plaints  of  this  kind  in  which  as  well  the  pUintif 
*^  or  plaintiffs  as  the  defendant  or  defendants  is  or  are  of  thf 
"household.") 

That  charter  then  appointed  the  Judges  of  the  court,  b 
whom  the  king  "  gave  power  and  authority  to  bring  into  plei 
"  by  summonses,  attachments,  and  distresses,  znd  otlierproceik^ 
''  according  to  the  laws  and  customs  of  bis  realm,  tobedirectti 
**  to  the  bearers  of  the  rods  of  the  household^  the  officers  and  mki' 
**  ters  of  the  said  court  y  the  defendants  against  whom  such  piaioK 
"  pleas,  or  actions  in  the  said  court  should  happen  to  be  leviec 
''  and  moved ;  and  for  want  of  goods  and  lands,  4'c«  ^1  ^^"^ 
*^  such  defendants  may  be  summoned,  ^c.  to  bring  into  plea  bv 
"  attachment,  or  capias,  any  where  within  the  jurisdictiun  of  (be 
''  court ;  and  of  all  and  singular  actions,  plaints,  and  pleas,  ^ei- 
*^  cept  in  the  cases  before  excepted)  to  have  cognizance,  and  t  > 
**  hear  and  hold  pleas  respectively,  tn  as  ample  maimer  and  far^ 
**  as  any  other  court  of  record,  by  the  laws  and  customs  of  his  kin:- 
*'  dom  of  England,  may  or  ought  to  have  cognizance,'  &,c.  Tb* 
verdict  then  stated  that  the  defendant,  at  the  time  of  issuing  and 
executing  the  writ  hereafter  mentioned,  was  and  siill  is,  one  of 
s  the  officers  of  the  palace  court,  viz,  one  of  the  bearers  of  use 
verge  of  the  household.  Tliat  on  the  5th  of  January  17S9;  ^^^ 
S.  Ameson  prosecuted  out  of  the  palace  court  a  writ  against! 
Pyott,  directed  to  the  bearers  of  the  verge  of  the  faouseboiti 
iihich  was  delivered  to  the  defendant,  requiring  him  to  take  I 
Pyott  if  he  should  be  found  within  the  jurisdiction  of  that  couf-i 
i^c.  to  answer  to  the  said  S.  Ameson  of  a  plea  of  trespass  on  tit 
case,  S^c.  That  the  defendant  on  the  same  da^arrested  fvo^^ 
within  that  part  of  the  palace  mentioned  in  the  sti^t.  Htn,t\  ^\ 
which  time  Pyott  was  resident  and  abiding  within  that  p^^^^ 
the  palace,  ^c.  but  was  not  of  the  King's  household.  Thats' 
that  time  the  King  actually  resided  within  the  palace.  1^^^^^ 
100  years  last  past  and  upwards  in  many  instances,  upon  cut 
writs  being  issued  to  arrest  persons  resident  within  the  bo\iii^ 
ries  described  by  the  act,  permission  has  been  first  obtained  frois 
the  King,  signified  by  the  officers  of  his  household;  ^^^^^ 
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yvtits  have  io  such  iastances  been  bticked  by  the  clerk  of  the         1 790. 
board  of  Green  Cloth :  and  that  for  100  years  last  past  and  up-  ' 

wards,  many  writs  upon  civil  processes  have  been  executed,  and  <i^aiMi  ^ 
persons  resident  at  the  time  within  the  boundaries  described  by  T.Stqbbs. 
the  statute  have  been  arrested  thereon,  within  the  said  bound- 
aries, without  the  King's  leave,  so  signified ;  but  that  it  does  not 
appear  whether  such  writs  were  executed  with  the  knowledge 
of  the  said  officers  of  his  Majesty's  household.  That  the  defen- 
dant arrested  E.  Pyolt,  as  aforesaid,  by  virtue  of  the  said  writ, 
without  any  leave  or  permission  obtained  from  the  King,  ^c. 
But  whether  upon  the  whole  matter,  S^c. 

East,  in  support  of  the  indictment,  admitted  that  the  palace 
court,  out  of  which  the  process  issued  by  virtue  of  which  Pyoti 
was  arrested,  had  general  jurisdiction  conferred  upon  it  as  well 
within,  as  twelve  miles  round,  the  palace  at  Westminster,  but 
contended  that  the  officer  making  the  arres.t  within  the  limits  of 
the  palace,  without  the  leave  of  the  King  first  obtained,  was  guilty 
of  a  contempt  for  which  an  indictment  lay  at  common  law. 
The  arrest  in  this  case  must  be  taken  by  virtue  of  the  statute  of 
Hen,  8.  to  have  been  made  within  the  walls  of  the  palace*  It 
appears  from  the  stat.  28  Ed.  X.st.  3.  c.  3.  (articuli  super  chartas) 
and  4  Co,  46.  b.  that  the  verge  was  formerly  an  exclusive  juris- 
diction ;  for  till  that  statute  the  coroner  of  the  county  could  not 
intermeddle  with  the  death  of  a  man  therein,  but  the  coroner  of 
the  household  only.  But  a  distinction  always  prevailed  between 
acts  of  violence  committed  within  the  palace,  and  in  the  verge 
at  large :  where  illegal  in  themselves,  the  punishment  was  pro- 
portionably  greater ;  and  even  where  they  would  have  been  jus- 
tifiable, if  done  in  any  other  place,  yet  being  committed  wiihin 
the  palace,  they  became  on  that  account  penal.  Thus  the  stat. 
33H,Q.  c.  12.  makes  malicious  striking  in  the  King*s  house  where- 
by blood  is  shed  punishable  by  loss  of  hand,  perpetual  im- 
prisonment, and  fine  at  the  King's  pleasure.  The  courts  at  West- 
minster  also,  which  were  formerly  part  of  the  King's  palace  {a\ 

retain 

(a)  Vide  PhiUip't  Regde  NeeesMorium,  p.  11  4r  12*  no  citations  or  suoimoni 
are  to  be  made  in  ttie  King's  paUce  at  fVettmUater,  which  (until  it  was  disused 
by  the  accession  of  fVhUehall  unto  the  Crown  in  the  reign  of  King  Henry  VIII. 
and  after  that  appropriated  to  the  Courts  of  Chancery,  Law,  Exchequer,  Dntchy 
of  LoHeatitr,  Star  Chamber,  Court  of  Requests,  House  of  Commons  in  Parlia- 
0ient,  who  now  do  sit  in  that  part  of  it  heretofore  called  St,  Siephem*»  Chapel, 
and  the  Hoose  of  Peers  in  another  part  of  that  ancient  house  or  palace  of  our 
Kings  of  England)  was  their  only  house  or  residence  near  London;  and  retains  to 
this  day  so  much  of  its  ancient  privilege  of  freedom  from  arrests,  as  any  maa  ar- 
rested there  in  any  civil  action  before  or  in  the  verge  of  any  of  the  Courts  there 

Vol.  III.  3  B  gilting, 
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1790*        retain  to  this  day  similar  privileges  to  the  palace  wfaeitio  tbe 
-"-"^        King  actually  resides.     It  is  said  in  1  Hawk.  P.  C.  c.  41.  tbi 
^nunat       Contempts  against  the  King's  palace  and  coarts  of  justice  inre 
T.  SToaas.     always  been  looked  upon  as  very  high  misprisions ;  and  after  giv- 
ing many  instances  of  strikings  in  Westminster  Hall  beiag  Md 
highly  penal|  he  adds,  that  in  such  cases  it  is  no  excuse  to  sbew 
that  the  person  struck  made  the  first  assault.    From  thence  it 
follows  that  the  offence  is  not  derived  from  the  injury  done  to 
the  individual,  but  from  the  contend  offered  to  ih^plaee.  That 
therefore  being  a  misprision  must  necessarily  be  the  subject  nit> 
ter  of  an  indictment;  and  yet  the  party  returning  the  blowiaight 
justify  it  in  any  suit  prosecuted  by  the  party  first  striking.  It 
further  appears  from  the  same  book  that  he  who  makes  an  sfiij 
in  the  palace  yard  near  the  said  courts,  but  out  of  their  rinr, 
shall  be  imprisoned  during  the  King's  pleasure,  and  severely  fined; 
so  that  the  beinousness  of  the  offence  is  not  merely  derived  from 
the  disturbance  supposed  to  be  offered  lo  the  proceedings  ikeroB. 
The  answer  which  will  be  offered  on  the  part  of  the  defendnt 
to  this  indictment  will   be   founded   on  the  letters  patent  of 
Charles  II.  granting  to  the  palace  court,  out  of  which  the  vrit 
in  question  issued,  jurisdiction  .over  the  place  where  the  ifi»t 
was  made :   that  would  be  decisive,  if  the  gist  of  the  indict- 
ment was  the  want  of  such  jurisdiction,,  but  the  offsnce  ckupd 
la  the  contempt  against  the  privilege  of  the  palace ;  and  it  is  by 
no  means  inconsistent  that  the  arrest  should  be  good  with  res- 
pect to  the  party  arrested,  and  yet  the  officer  making  it  be  gu^ty 
of  a  contempt.      That  is  the  case  with  respect  to  all  pecniar 
jurisdictions  ;  in  which  if  a  sheriff's  officer  arrest  a  party,  be  is 
answerable  for  the  contempt  to  the  lord  of  the  franchise,  vi 
yet  the  arrest  is  good,  and  the  Courts  always  refuse  to  discharge 
the  prisoner.    Now  where  an  action  lies  for  au  injury  of  tte 
nature  done  to  the  franchise  of  an  individual,  an  iodictoeBt 
lies  for  such  offence  committed  against  the  King.  2  Htfffi  f- 
C.  c.  25.  s,  4.     Lord  Coke  (a)  classes  this  offence  under  tbe 
title  of  misprisions,  and  says  that  **  the  King's  palace  at  fft^^ 
''  minster  hath  this  liberty  and  privilege,  viz.  nuUe  citstiooei 
''  aut  summonitiones  liceant  fieri  cuicunque  infra    pihtiuBi 
''  regis  Westm;"  and  he  cites  many  ancient  records,  anoD|^ 

sitting,  althdhgh  it  be  by  process  israiog  oot  of  any  of  the  isid  Conrtof  f* 

.  he  had  no  borioess  before  depending  in  any  of  them,  is  pr^ier  ^f'*^''^!^ 

without  bail  or  answering,  discharged,  and  the  officer  arresting  hiffl  iufvsf^ 

or  otlMrwise  panished.    And  ride  4  Bhe,  Com,  135. 

(<)  3  Intt.  140.  et  vide  L.  Comili,  c.  56.  1^ 
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i¥hicb  the  following  is  remarkable,  because  it  shews  that  although        1 790. 
the  Court  out  of  which  the  process  issued  was  held  within  the  _ 

palace,  and  had  jurisdiction  over  it,  yet  it  was  a  contempt  of  againtt 
the  King  to  execute  such  process  within  the  same  without  leave.  *^'  Stobbj. 
The  record  is  entitled  '*  Placita  coram  domino  rege  in  par- 
"  liamento  suo  apud  Westro:  in  praesentia  domini  regis,!'  and 
states  that  **  Matilda  de  Ntferford  did  libel  against  J.  Earl  of 
"  Warren  and  J.  de  B.  Countess  of  W.f  the  King's  niece,  in 
'^  Camitin&  domins  regine  consortis  domini  regis,  in  a  cause  of 
"  matrimony  and  divorce ;  and  the  same  J.  de  B»  was  cited 
**  in  the  King's  palace  at  fVestminster,  i^c.  It  was  upon  full  exa- 
"  mination  adjudged  in  parliament,  quod  praedictum  palatium 
'^  domini  regis  est  locus  exemptus  ab  omni  jurisdictione 
''  ordinari&,  tarn  regies  dignitatis  et  cpronv  suae  quam 
*'  libertatis  ecclesise  Westm:  et  maximi  in  presently  ipsius 
''  domini  regis  tempore  parliamenti  sui  ibidem ;  ita  quod  nullus 
*y  summonitiones  sen  citationes  ibidem  faciat,"  ^c.  and  the 
officer  was  committed  to  the  tower  of  London  during  the  King's 
pleasure.  This  case  cannot  be  distinguished  in  principle  from 
the  present ;  and  if  it  were  any  answer  for  the  defendant  to  the 
contempt  that  the  palace  court  had  jurisdiction  in  this  case,  it 
would  equally  have  availed  the  officer  there.  And  the  same 
answer  would  have  availed  in  all  those  cases  where  common  law 
writs  have  been  executed  in  or  near  Westminster  Hall,  over  which 
it'cannot  be  doubted  but  that  the  common  law  hath  jurisdiction. 
Long's  case,  2  Mod.  181.  S7  Ass.  I40.pl.  49.  Dal.  188.  p/.  10. 
41  Ass. '15.  Cro,  Eliz.A05.  Qw.  120.  Cro.  Car.  373,  and  fF. 
Jones  343.  S.  C.  and  14  f^in.  Abr.  36^.  are  all  illustrative  of 
the  same  principle.  Analogous  to  this  are  the  cases  of  arrests  iu 
church-yards  during  divine  service,  which  are  expressly  prohibited 
by  50  Ed.  3.  c.  5.  and  1  R,  2.  c.  15.  for  doing  which  therefore 
there  is  no  doubt  but  an  indictment  lies.  Cro^  Car.  602.  Cro, 
Eliz.  655.  and  2  Hawk.  P.  C.  c.  25.  and  yet  the  arrest  is 
good.  2  Bttlstr.  72.  and  2  Keb.  777.  Wats,  c,  34.  Besides, 
the  jurisdiction  conferred  upon  the  palace  court  is  no  moce  than 
a  concurrent  jurisdiction  with  the  common  law ;  and  it  cannot 
be  denied  but  that  an  arrest  made  by  the  sheriff's  officer  within 
the  verge  would  be  good,  and  yet,  such  officer  would  be  guilty 
of  a  contempt  against  the  King's  palace,  and  sul^ect  to  an  in- 
dictment. There  is  a  late  instance  of  such  an  indictment,  Rex 
V.  Ferguson,  10  Geo.  3.  where  the  defendant,  a  sheriff's  officer, 
who  bad  executed  a  writ  within  the  palace,  was  convicted  be* 
8  B  2  fore 
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1790.        fore  Lord  Man^eld  at  JVeUminster,  but  died   before  he  «ii 

brought  up  for  judgment.    And  what  Lord  Man^i€ld%  opioioD 

'^^J^i*      was  upon  the  subject  is  evident  from  another  caae  of  Fiizpatnck 
T.  SToafifl.     V.  Kelly f  M.  22  Geo.  3.  B.  R.  vibtre  cause  wms  abewn  agaiast  i 
rule  obtained  by  the  defendant  for  discharging  bim  out  of  cos- 
tody  upon  an  arrest  at  the  suit  of  the  plaintiff.     T*he  defendaot 
was  arrested  upon  a  peace  warrant  at  the  Salopian  Cofie-JBouK 
within  that  part  of  the  verge  declared  to  be  part  of  the  palace  bj 
the  statute  of  H.  8.  and  carried  before  a  justice,  by  whom  he  was 
discharged;  and  on  his  return  was  arrested  in  a  civil  action  it 
the  suit  of  the  plaintiff.  It  was  contended  that  this  arrest,  bein^ 
made  under  colour  of  the  peace  warrant  to  elude  the  franchise, 
was  void :  as  to  which  Lord  Man$jUld  said  that,  as  it  appeared 
to  have  been  a  contrivance,  it  was  the  same  as  if  the  defendact 
bad  been  arrested  within  the  verge  of  the  court.     But  such  ar- 
rest was  not  void.    The  person  making  the  arrest  was  liable  to 
answer  to  the  person  possessed  of  the  franchise  which  bad  been 
violated ;  but  the  person  arrested  was  entitled  to  no  action. 
There  is  also  an  opinion  of  Sir  George  Treby\  when  Attomej 
General,  to  the  like  effect,  dated  1st  June  169^1  upon  the  sub- 
ject of  an  arrest  within  the  verge  at  Whitehall  on  process  out  of 
the  MarJiahea  Court  for  debt  (a).  It  would  be  strange  then  to 
contend  that  the  officer  of  the  higher  jurisdiction  should  be 
guilty  of  a  contempt,  from  which  the  ofiScer  of  the  inferior  one 
would  be  exempt.     It  does  not  appear  from  any  case  in  print, 
till  that  before  Lord  Mansfield^  that  this  point  was  ever  siined 
from  the  reign  of  Queen  Anne^  when  it  appears  from  6  Mod.  7S- 
and  2  Lord  Raym^  978.  that  Elderton  and  others,  who  were 
bailiffs,  were  committed  by  the  Lord  High  Steward  and  other 
commissioners  of  the  board  of  Green  Cloth,  for  executing  zfori 
*  facias  within  the  place  at  IVhitekall,  without  leave  from  tbe 
Board,  Upon  th^  defendants  being  brought  up  by  habeas  corpm, 
Powell  and  Gould^  J.  seemed  clearly  of  opinion  that  they  bad  been 
guilty  of  a  contempt ;  and  jEf  oft,  Ch.  J.  only  doubted  whether  tbe 
privilege  of  the  palace  remained  after  the  Queen  had  left  it,  taking 
a  distinction  between  a  total  and  an  occasional  absence :  bat  be 

(a)  To  a  quart  if  tlie  arrest  were  good,  there  being  do  leave  from  the  Board 
of  Green  Cloth;  and  what  remedy  by  the  party,  if  the  arrest  were  not  good? 
Antwer,  that  the  bailiff  might  have  been  committed,  and  an  information  bioi^t 
agatnit  him  for  vioUting  i)ie  peace  and  privilege  of  the  palace.  That  the  party 
could  not  maintain  an  action  of  assanit  and  false  imprisonment,  for  the  arrest  w» 
good  as  against  him ;  bnt  the  offence  was  to  the  King,  ^t  was  not  a  private,  bit 
a  royal  privilege,  not  the  party's,  but  the  King's.  The  pUee.tmd  ymtyv^, 
generuUy  speakuigy  wUhin  the  jwrisdicHou  qf  th€  nuarshalVt  rAnt,  aad  wUk  ktxt 
the  arrest  might  have  been  alMolately  ^ood. 

agreed 
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agreed  that  it  was  a  great  contempt  to  arrest  any  person  in  the        1790. 

Queen's  palace  to  the  disturbance  of  the  Queen  or  her  servants.        

And  Powell y  J.  said,  he  bad  known  arrests  condemned  for  being  agmimt 
in  Whiiehall  without  leave.  He  then  spoke  as  to  the  form  of  T.  3tobbs. 
the  commitment,  which  he  doubted  was  defective :  and  all  the 
Court  agreed  that,  though  the  commitment  bhould  be  bad  in 
form,  and  the  defendants  should  be  discharged  of  it,  they  would 
not  set  them  at  liberty,  but  commit  (hem  legally  by  virtue  of 
the  universal  power  of  the  Court,  and  bind  them  to  appear  at  the 
sessions  of  Green  Cloth :  and  they  were  remanded  in  order  that 
the  Court  might  consider  of  the  matter,  though  they  offered  to 
give  bail  in  the  mean  time.  The  matter  however  never  came 
before  the  Court  again,  for  the  prisoners  were  discharged  the 
next  day.  The  defendants  were  afterwards  indicted  in  the  Court 
of  Verge  (a) :  but  it  does  not  appear  what  became  of  it.  Now 
it  never  was  suggested  to  b6  a  sufficient  answer  in  that  case  that 
the  common  law  jurisdiction  extended  over  the  verge,  and  there- 
fore that  the  officers  could  not  be  guilty  of  a  contempt.  There 
is  also  a  strong  recognition  of  this  privilege  upon  the  Lords' 
Journals,  20th  November  1678.  **  Upon  report  from  the  Lords* 
^'  Committees  for  examining  persons  in  order  to  the  discovery  of 
'^  (he  horrid  design  against  his  Majesty's  person  and  government, 
'^  that  he  Lieure  [for  apprehending  whom  a  warrant  had  been 
^'  issued  by  the  Lord  Privy  Seal  and  Marquis  of  fVintoh]  re« 
*'  sideth  in  his  Majesty's  royal  palace  of  St.  James,  so  that  the  . 
*'  warrant  cannot  be  executed;  it  is  ordered  by  the  lords  spiri- 
'^  tual  and  temporal  in  parliament  assembled  that  the  Lord 
''  Chamberlain  of  his  Majesty's  household  do  attend  his  Majesty 
'*  humbly  to  desire  him  from  this  house  that  his  Majesty  will  be 
*'  pleased  to  give  order  that  the  said  Le  Lieure  may  be  brought 
"  before  the  Lords'  Committees."  It  also  appears  from  the 
records  of  the  Court  of  Verge,  in  the  commission  for  holding 
which  the  twelve  Judges  are  regularly  named,  and  where  some  for 
them  have  always  attended,  that  there  are  frequent  precedents  of 
indictments  against  bailiffs  for  executing  process  within  the  pa* 
lace  without  leave,  and  some  instances  of  auch  indictments 
against  officers  of  the  ancient  M^rshalsea  Court,  upon  the  ruins 
of  which  the  present  palace  court  was  erected,  and  which  had 
equal  jurisdiction  at  least  over  the  palace,  and  in  some  degree 
inore  extensive,  for  it  was  peculiarly  appropriated  to  the  King's 

(a^  As  appears  from  a  MS.  book  of  entries  in  that  coort. 

5  Bi  3  servanta 
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1790.       servauts.    And  it  can  hardly  be  presumed  that  the  objectioi 

DOW  started,  if  any,  could  have  escaped  the  notice  of  the  acwd 

^^m15^  Judges  before  whom  such  courts  have  been  held.  The  ostp 
T.  §TOBiM.  stated  in  the  special  verdict  has  also  great  weight  in  a  esse  like 
the  present.  If  then  this  privilege  appear  to  have  held  m  the 
most  extensive  degree  according  to  the  best  authorities  Iron  tie 
remotest  antiquity ;  if  it  has  prevailed  against  the  officers  of 
courts  with  peculiar  jurisdiction  over  the  palace ;  if  the  genertl 
jurisdiction  of  the  courts  of  common  law  has  acceded  to  it: 
and  the  first  house  of  parliament  has  deemed  it  necessary  to  ap- 
ply for  permission  to  deal  its  justice  within  the  palace;  thoc 
aeems  no  ground  for  making  an  exception  in  favour  of  the  pt- 
lace  court,  who  have  no  greater  or  more  eflFectual  jorisdicliai 
than  either  of  those  other  powers. 

Wood,  contra^  insisted  that  the  defendant  was  justified  uDder 
the  express  words  of  the  charter  of  Charles  the  Second.  Th« 
case  does  not  interfere  with  any  question  that  may  arise  res- 
pecting the  execution  of  any  writ  within  the  verge,  issuing  ool 
of  any  other  court ;  and  therefore  the  authorities  cited  upon  tlwt 
head  of  argument  are  mapplicable  here.  But  thu  writ,  the 
execution  of  which  within  the  verge  is  the  only  crime  imputed 
to  the  defendant,  issued  out  of  the  palace  court,  and  wm  di- 
rected to  the  defendant,  as  one  of  the  bearers  of  the  vergf  o» 
that  court.  Now,  it  was  undoubtedly  competent  to  the  King 
to  dispense  with  any  of  the  privileges  which*  the  common  Itw 
had  annexed  to  his  palaces  ^  and  in  this  particular  insuocehebti 
dispensed  with  some  of  them,  by  erecting  a  court  of  record  wtf 
a  jurisdiction  over  the  palace  and  its  environs,  and  by  giving  ^ 
power  of  arresting  within  that  jurisdiction  all  his  subjects,  ei' 
cept  the  officers  of  his  household ;  and  it  is  to  be  obserred  thit 
a  capias  is  one  of  the  processes  particularly  mentioned  m  ^ 
charter.  The  evidence  stated  in  the  verdict  with  respect  to 
the  leave  which  has  sometimes  been  granted  by  the  Board  o 
Geeen  Cloth  to  arrest  within  the  verge  cannot  affect  this  c^) 
for  it  is  not  equivalent  to  a  custom ;  it  is  only  stated  tbitio' 
100  years  past  the  officers,  wishing  to  arrest  within  the  verg^ 
have  in  some  instances  asked  permissioA  for  that  purp°  ' 
in  opposition  to  which  it  appears  Xhat  many  other  arrests  oa 
been  effected  without  such  leave.  And  indeed  in  those 
stances  where  leave  has  been  requested,  it  may  probabij  * 
been  for  the  purpose  of  arresting  the  servants  of  the  king)  ^ 
are  cxcepUd  out  of  the  chaicter.    But  eyen  if  the  evidepce J^ 
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been  more  pointed  to  shew  a  custom,  custom  is  a  fact,  and  1790. 
should  have  been  found  bj  the  jury.  It  is  admitted  that  no 
action  could  be  maintained  against  the  defendant  by  the  party 
arrested :  then  it  would  be  absurd  to  hold  that  an  indictment  T.  Stobbs, 
can  be  supported  for  the  same  act.  If  the  officer  could  plead  a 
justification,  under  the  process  of  the  palace  court,  to  an  action 
of  false  imprisonment,  a  fortiori  may  he  justify  to  an  an- 
dictment.  In  no  case  indeed  will  an  indictment  lie  for  making 
aa  arrest  within  a  peculiar  jurisdiction :  the  lord  of  the  fran* 
chise  may  maintain  an  action  for  it ;  but  it  is  merely  an  infringe- 
ment of  a  civil  right.  In  this  case,  however,  the  defendant  is 
not  liable  either  to  an  action,  or  an  indictment,  inasmuch  as 
the  arrest  in  question  was  neither  an  infringement  of  a  civil  right 
of  any  subject,  or  of  any  privilege  of  the  King  or  the  public,  but 
is  expressly  wairauted  by  the  charter  of  Charles  the  Second. 
This  is  not  like  the  case  of  arrests  in  a  church-yard,  or  on  a 
Sunday y  for  they  are  prohibited  by  statute,  and  become  therefore 
an  indictable  offence. 

East  in  reply.    The  indictment  is  founded  upon  the  contempt 
of  the  officer  in  executiug  the  process  within  the  palace  without 
leave,  and  not  the  want  of  jurisdiction  in  the  conrt  out  of  which 
it  issued :  ^  and  therefore  all  the  cases  touching  common  law  writs 
apply  strongly  to  the  present ;  because  they  shew  that  notwith- 
standing the  court  out  of  which  the  writ  issues  has  general 
juriediction  over  the  palace,  which  undoubtedly  the  courts  of 
tVestminster  have,  yet  that  such  jurisdiction  does  not  prevent  the 
officer  arresting  another  there  under  a  common  law  writ  from 
being  guilty  of  a  contempt,    if   done  without  special  leave. 
Then  the  facts  stated  in  the  special  verdict  sufficiently  account 
for  the  want  of  any  express  adjudication  upon  the  case  of  a  writ 
out  of  the  palace  court;  for  the  officers  of  that  court  have  for 
100  years  last  past  and  upwards^  which  carries  it  up  (o  the  time 
of  granting  the  letters  patent  by  Charles  the  Second,  from  time 
to  time  applied  for  leave  to  execute  the  process  witbin  the 
palace ;  which  positive  acts  of  acknowledgment  have  always  been 
considered  as  much  stronger  towards  establishing  an  usage  than 
many  instances  of  omission,  more  especially  as  it  is  found  that 
such  instances  of  arrests  without  leave  have  been  unknown  to  the 
officers  of  the  King's  household.    Nor  could  the  instances  of 
applications  for  leave  to  atrest  within' the  palace  upon  process 
out  of  the  palace  court  have  been  (as  is  suggested)  in  the  cases  of 
the  KiD{^8  servants ;  for  the  letters  patent  expressly  except  those 

3  B  4  from 
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1790,        from  the  jurisdiction  conferred*    As  to  what  is  said,  tlitt  no 

indictment  lies  for  a  breach  of  a  franchise :  that  is  true  irith 

^!^nu^  respect  to  private  persons,  but  not  so  with  regard  to  the  King, 
T.  STOBBf.  according  to  the  principte  before  cited  from  Haatins.  Be- 
sides, the  instances  mentioned  bj  Lord  Coke  in  his  chapter  upon 
misprisons  are  decisive  upon  this  head ;  for  the  objectioo  would 
tend  equally  to  shew  that  arrests  within  the  palace  under  com- 
mon law  process  could  not  be  considered  as  criminal,  a  poist 
which  is  established  beyond  all  contradiction.  And  it  is  do 
small  con6rmation  of  the  principle,  as  extended  to  this  csie, 
that  there  have  been  indictments  for  these  very  oflFences  in  tfce 
Court  of  Verge,  wherein  the  Judges  preside. 

Lord  Kbnyon  Ch.  J.--lf  the  decision  of  this  questioo  were 
to  interfere  with  any  of  the  privileges,  annexed  by  the  cominoR 
law  to  the  King's  palaces,  or  if  the  opinion  which  I  am  pre- 
pared to  give  on  this  record  were  to  militate  against  any  of  tbe 
authorities  which  have  been  cited,  and  particularly  that  before 
Lord  Holt,  Mr.  J.  Powell,  and  Mr.  J.  Gmld,  I  should  hiw 
wished  to  consider  the  point  more  fully  before  I  pronovoced 
judgment.     Bnt  the  determination  of  this  case  will  not  interfere 
with  either.    There  is  a  great  deal  of  good  sense  in  gusidn^ 
the  King's  palaces  in  an  extraordinary  manner  against  aDytfaiog 
which  may  lead  to  a  riotous  assembly  of  persons  there,    ^o^ 
therefore  the  common  law  has  in  my  opinion  wisely  ordained, 
(if  it  has  provided,)  that  persons  not  immediately  connected  wiCk 
the  household  should  not  come  within  the  palaces,  tboogh  pro- 
fessing to  execute  the  process  of  the  law.     Upon  this  principle 
stands  the  authority  in  the  Sd  Imt.  But  no  one  case  has  bete  cited 
to  shew  that  the  process  issuing  out  of  the  j9a&rce  court  cannot  be 
executed  within  the  jurisdiction  of  that  court.    Then  supposisg 
that  there  were  certain  privileges  annexed  by  the  common  isvto 
the  King's  palaces  prior  to  the  reign  of  Charles  tbe  Second,  ytt 
undoubtedly  the  King  had  a  right  to  dispense  with  any  o(  those 
privileges,  and  he  did  by  that  charter  dispense  with  some  oi 
them,  as  far  as  respects  the  palace  at  Westminster;  for  hytint 
be  erected  a  jurisdiction  within  the  palace  of  WestminsterwA  ei- 
tending   19  miles  round  it,  and  directed  that  one  of  the  f^ 
cesses  of  that  court  should  be  a  capias.    And  this  charter  gsv« 
a  general  power  to  execute  the  process  of  that  court  withip  tk 
jurisdiction.    It  is  true  indeed  that  the  officers  of  the  boiB^ol' 
are  exempted  out  of  thu  charter;  and  that  accounts  for tfe 
several  applicatiops  that  h^ve  been  made  to  tbe  board  oiGt^ 
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Clotb,  in  order  to  discriminate  between  those  persons  who  were        1790. 

exempted  in  the  charter,  and  those  who  were  liable  to  the  pro-         -  -  - 

.      •  Tha  King 

cess  of  the  court.    These  applications  probably  were  made  to        ^^mi 

the  board  of  Green  Clotb|  who  have  the  superintendance  of  the     '!'•  Stobbs* 

iKHisehold,  to  know  whether  the  person,  against  whom  process 

bad  issued,  did  or  did  not  belong  to  the  household,  upon  which 

depended  the  privilege  of  being  exempt  from  arrest  there*  I  avoid 

giving  any  opinion  as  to  the  powers  which  other  courts  may 

have  at  common  law  within  the  palace ;  my  judgment  proceeds 

entirely  on  the  charter  of  Charles  the  Second,  by  which  this  court 

was  created,  and  which  gives  express  jurisdiction  and  power  to 

execute  the  process  of  the  palace  court  within  the  palace.     This 

determination,  therefore,  will  leave  untouched  every  common 

law  privilege,  and  every  authority  which  has  been  cited. 

AsHHiiRST,  J.-*If  this  had  been  an  infringement  of  any  of 
the  King's  privileges,  I  should  have  wished  to  have  taken  time  to 
consider  whether  an  indictment  would  not  have  lain  for  it:-  but 
we  are  relieved  from  the  consideration  of  that  question^  because 
it  appears  from  the  facts  stated  in  the  special  verdict  that  the 
defendant  has  not  been  guilty  of  a  contempt  or  infringement  of 
any  of  the  King's  prerogatives.  It  would  be  very  extraordinary  if, 
when  the  charter  of  Charles  the  Second  had  erected  a  court  with 
jurisdiction  within  the  palace,  the  process  of  that  court  could  not 
be  executed  without  the  leave  of  the  Crown.  The  exception  in 
the  charter  explains  the  practice  of  applying  for  leave  to  arrest 
within  the  palace,  which  was  for  the  purpose  of  enquiring 
whether  the  party  against  whom  the  writ  was  sued  out  was  or 
was  not  of  the  household.  Such  was  probably  the  origin  of  that 
practice,  which  at  last  became  almost  general  without  adverting 
to  the  reason  on  which  it  was  founded. 

BuLLER,  J. — It  is  expressly  provided  by  the  charter,  by  which 
this  court  was  erected,  that  all  proceu  issuing  of  it  shall  be 
executed  by  the  bearers  of  the  rod  of  the  household ;  and  it  is 
stated  in  this  verdict  that  the  writ  in  question  was  directed  to  the 
bearers  of  the  verge  of  the  household,  and  that  the  defendant  is 
one  of  them. 

G|tosE,  J.  of  the  same  opinion. 

JAdgmentfor  the  defsQdant. 
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stuurdmy.  The  King  against  The  iDfaahitants  of  LiEIgh* 

June  Uth. 
Where  a  lows-  TOHN  Blurton  an  inhabitant  and  occupier  ef  lands  io  tk 
wra^iS  township  or  liberty  of  Field  io  the  cowitj  of  Stafford,  ap- 
(and  before, tor  pealed  against  a  poor^s  rate  made  by  the  cfanrcbwarciens  aad 
^M^  to  ov^'^^^^  ^^  ^6  parish  of  LeigA  in  the  same  couoCy,  upon  the 
2m  contrmry)  ground  that  the  township  of  Field  waa  entitled  to  mnifitain  its 
•yenm^iuid  ^^"^  P^^'  separately  from  the  rest  of  the  parish  of  Leigh,  within 
■uOBtained  iti  which  it  was  situated.  The  Sessions  qitashed  the  rate  generally^ 
tatdyfi^nTSK  *^^  Stated  the  following  case*  The  parish  of  Leigh  u  five  milca 
yariih  atUrge,  in  lengthy  and  four  and  an  half  in  breadth.  It  consists  of  eight 
it  wu  atiU  townships.  The  township  of  Field  (one  of  the  eight)  u  withb 
entitled  to  the  (h^  ^^  parish,  and  consists  of  six  farm*hou8es,  with  farma  ifaeie- 
vilece.  unto  belongings  containing  706  acres  of  land,  and  S  or  4  small 

^^^4^f '  ""^^"^  "^^  township  of  Field  for  60  or  70  yeara  (and  befoie 
for  any  thing  that  appears  to  the  contrary)  has  had  separate 
oterseersy  and  separately  maintained  its  own  poor.  Two  over- 
leers  have  been  appointed  for  the  township  of  Field,  and  two  for 
the  rest  of  the  paruih  of  Leigh.  A  constable  has  regularly  been 
appointed  for  the  township  of  Fields  and  another  for  the  rest  of 
the  parish.  In  1764  a  pauper  was  removed  by  an  order  of  two 
justices  from  the  parish  of  XetgA  to  the  township  of  jfieU  within 
the  said  parish^  from  which  it  does  not  appear  that  there  waa  aoy 
appeal. 

Bower,  ToucAtf^  and  Leigh,  in  support  of  the  ordet  of  Sessionsi^ 
This  case  clearly  comes  within  the  statute  of  IS  Sf  14  Car.  2. 
(.  12.  s.ttl.  For,  Isty  it  is  stated  as  a  fact  that  Field  is  a  town- 
ship, and  has  a  constable ;  and,  2d]y  it  appears  that  the  parish  of 
Jjeigh  cannot  haxe  the  benefit  of  the  43  Elix*  as  it  cannot  maia* 
tain  its  own  poor  as  a  parish.  It  is  not  necessary  that  it  should 
be  stated  positively  as  a  fact  that  the  parish  cannot  have  die  be- 
nefit of  the  statute  of  Elizabeth ;  R.  v.  Sir  Watts  Hartan,  axte, 
1  vol.  374 :  it  is  suiBcient  if  that  may  be  collected  by  necessary  in^ 
ference  from  the  facts  stated,  in  those  cases  where  it  has  beea 
determined  that  the  parish  ought  to  be  united,  although  it  had 
been  subdivided  for  many  years  before,  it  appeared  that  the  parish 
had  at  some  time'or  another  had  the  benefit  of  the  statute  of 
Elizabeth ;  as  in  Peart  v.  Westgarth  (a),  R.  v.  The  Ju^ices  of 
Middlesex  (6),  and  R.  v.  Uttoxeter  (c) :  whereas  in  this  case  it 

(a)  3  Bwrr.  1610.  (()  JBdl.  17.  pi.  21.  («}  ShwgU  SSf • 

does 
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does  not  appear  that  at  any  time  nvhatever  the  pariah  of  Leigh       1790. 

ever  maintained  its  own  poor  jointly.     It  is  stated  that  for  60 

or  70  years  (and  before,  for  any  thing- that  appeared  to  the  con*        ^ahut 

trary)  the  township  of  Fteld  has  provided  for  its  own  poor  se-    The  ^n^* 

parately ;  and,  nothing  being  proved  to  the  contrary  by  the  other       liicu* 

side,  it  must  be  taken  that  the  parish  at  large  never  had  the  be« 

nefit  of  the  statute  of  Elizabeth. 

Leycester^  contra.  Although  the  circumstances  of  this  case 
are  not  precibcly  similar  to  those  of  any  of  the  former  cases,  yet 
the  principles  on  which  those  cases  have  been  decided  will  govera 
this.  One  of  those  principles  is,  that  it  is  sound  policy  rather 
to  extend  than  diminish  the  extent  of  districts  liable  to  main- 
tain their  own  poor.  Primd  facie  the  parish  at  large  roust  sup- 
port its  own  poor  jomtly ;  and  therefore  it  is  incumbent  oa 
those  who  controvert  that  point  to  shew  that  they  cannot  do  so« 
The  Sessions  should  either  state  as  a  fact  that  the  parish  cannot 
bave  the  bene6t  of  the  statute  of  Elizabeth;  or  they  should  state 
other  facts  from  whence  no  other  conclusion  can  be  drawn*  But 
bere  it  is  not  pretended  that  the  first  is  stated ;  nor  does  it  follow 
as  an  inevitable  conclusion  from  the  facts  stated  in  the  case  that 
the  parbh  cannot,  as  a  parish,  maintain  its  own  poor  jointly. 
But  one  fact  is  alleged,  namely,  that  there  are  only  four  over- 
seers in  the  whole  parish,  which  shews  that  the  parish  may  have 
the  benefit  of  the  statute.  And  the  circumstance  of  the  removal 
in  1774  is  too  slight  to  induce  the  Court  to  say  that  the  parish 
ought  to  be  subdivided.   * 

Lord  Kenyon,  Ch.  J. — I  cannot  help  regretting  that  this 
question  should  ever  have  been  started,  because  it  tends  to  disturb 
the  quiet  of  this  place  where  the  poor  have  been  so  long  provided 
for  in  a  particular  way.  It  is  of  some  importance  to  one's  own 
mind,  though  it  cannot  indeed  aflFect  the  decision  of  this  case, 
that  the  gentlemen  of  this  county  have  considered  this  as  an  at- 
tempt which  ought  not  to  have  been  made,  as  being  an  innova« 
tion  on  the  old  settled  mode  of  maintaining  the  poor  in  this  dis- 
trict. There  is  no  doubt  but  that  this  case  is  within  the  13^  14 
Car.^c.  12.  In  some  of  the  cases  it  has  been  made  a  ques- 
tion whether  the  particular  district  were  or  were  not  a  vill  or 
township :  but  no  such  difficulty  occurs  in  this  case,  because  it 
is  stated  as  a  fact  that  Field  is  a  township.  Then  the  questioa 
is,  whether  at  the  time  of  passing  the  statute  of  Charles  the 
Second  this  district  was  in  a  situation  to  receive  the  benefit  of 
the  43  Efiz.  c.  2, 5  for  if  the  pwUh  were  properly  divided  at  that 

time^ 
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1790.      .  time,  notbing  yiAich  has  happened  since  will  induce  as  to  make 
any  innovation.    In  the  cases  cited,  Peari  ▼.  Wesigarik,  and  J!. 
V.  The  Justices  of  Middlesex^  it  was  stated  that  from  the  time 
tlie  iBbsbi-    of  Elizabeth  down  to  the  reign  of  George  the  First  those  parishes 
Leigh,        ^^  it^  in  ^^^^  reaped  the  benefit  of  the  statute  of  Elizabeth: 
whereas  here  for  60  or  70  years,  and  perhaps  for  a  loogcr  pe- 
riod, for  any  thing  that  appears  to  the  contraiy,  this  parish  hss 
been  subdivided,  and  has  not  had  the  benefit  of  that  statate. 
This  therefore  is  like  the  case  of  TheKii^  t.  Sir  Watis  Hort(nu 
It  has  been  doubted  by  country  gentlemen  whether  the  poor  are 
better  maintained  in  large  or  small  districts,  though  the  former 
has  been  judicially  said  in  this  Court.     In  small  divisions  the 
oflBcers  are  more  attentive  to  their  duty,  and  in  the  part  of  the 
country  with  which  I  am  acquainted,  the  poor  are  better  pro- 
vided for  in  the  small  districts.    Therefore  as  the  usage  in  this 
case  coincides  with  our  ideas  on  the  policy ;  and  as  we  are  war. 
ranted  by  the  adjudged  cases  on  this  point,  we  think  it  highly 
proper  that  the  division  of  this  parish,  which  has  subsisted  so 
long,  should  continue  ;  and  consequendy  that  the  order  of  Ses- 
sions  should  be  affirmed. 

AsHHURST,  J. — Wherever  it  appears  that  for  any  length  of . 
time  the  parish  has  had  the  benefit  of  the  43  EUzabeih,  it 
must  be  shewn  that  from  the  increase  of  population,  or  some 
other  cause,  it  is  impossible  that  they  can  continue  to  reap  the 
benefit  of  that  statute.  But  that  is  not  the  case  here :  and  no- 
thing  can  be  stronger  to  shew  that  this  parish  cannot  have  the 
benefit  of  the  4dd  of  Elizabeth^  than  that  in  fact  they  have  not 
had  it  as  far  back  as  any  memory  goes. 

Bull  BE,  J. — Before  a  parish  can  be  subdivided  into  smaller 
districts  for  the  maintenance  of  their  poor,  it  must  appear  thai 
they  cannot  have  the  benefit  of  the  43d  of  Elizabeth*  But  it  is 
material  to  consider  the  meaning  of  the  phrase,  that  a  pariA 
cannot  reap  the  benefit  of  that  statute.  It  does  not  mean  that  it 
is  absolutely  impossible  for  them  to  maintain  their  own  poor^  as 
a  parish^  for  that  would  not  be  the  case  even  if  the  parish  woe 
100  itoiles  in  circumference,  but  that  it  is  inconvenient  for  them 
so  to  do.  Now  in  judging  on  a  question  of  convenience  there 
can  be  no  doubt  on  the  facts  of  this  case ;  for  it  is  stated  that 
for  60  or  70  years  past,  and  perhaps  for  all  preceding  times,  diis 
parish  have  not  maintained  their  own  poor  jointly.  And  the 
strongest  instance  of  their  having  been  subdivided  for  a  loag 
period  is  the  circumstance  of  the  parish  at  large  having  removed 
a  pauper  bto  this  particular  district,  as  a  place  liable  to  maiptain 

it* 
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its  owD  poor  separately.    I  entirely  agree  with  my  Lord  Ch.  J.        1790. 

chat  greater  care  is  taken  of  the  poor  in  small  than  in  large  dis-        ■     ■■ 

Uicls,    And  if  in  any  case  we  were  to  find  that  it  was  formerly     ^^S"* 

inconvenient  to  the  parish  at  large  to  maintain  their  own  poor    Tbe  Inhabi« 

jointly,  though  it  were  convenient  for  them  to  do  so  now,  we       Leich. 

would  not  assist  them  in  overturning  the  old  practice;  for  that 

would  operate  as  a  discouragement  to  the  efforts  of  individuals 

to  reduce  the  poor  rates,  which  have  succeeded  in  many  small 

districts.     I  even  go  further ;  for  though  it  should  appear  that 

a  parish  had  enjoyed  the  benfit  of  the  43  Elizabeth,  yet  if  they 

could  not  now  conveniently  maintain  their  own  poor  jointly,  we 

would  permit  them  to  divide  themselves,  provided  there  be  such 

legal  divisions  in  the  parish  as  are  capable  of  supporting  their 

own  poor  separately  under  the  provisions  of  the  statute  of  Charles 

the  Second. 

Grose,  J. — In  determining  this  question,  I  shall  not  proceed 
on  any*8pecuIation  of  my  own ;  for  the  act  of  parliament  itself  has 
supposed  that  the  largeness  of  a  parish  may  be  a  good  reason  for 
dividing  it.  Though  if  I  were  to  give  ray  opinion  of  the 
policy  of  the  law,  I  should  not  hesitate  to  say  that  from  my  owa 
experience  I  have  found  that  the  poor  are  better  provided  for 
in  small  than  in  large  districts.  The  question  here  is,  whether 
it  does  not  appear  that  the  pariah  cannot  have  the  benefit  of  the 
etatttte  of  Elizabeth;  and  I  am  clearly  of  opinion  that  on  these 
facts  they  cannot.  For  in  the  first  place  it  does  not  appear  that 
the  parish  have,  ever,  as  a  parish,  maintained  their  own  poor. 
And  in  the  next  place  it  is  stated  that  in  1764  a  pauper  was  ac* 
tually  removed  from  the  parish  at  large  to  this  very  township^ 
which  is  an  admission,  on  their  part,  that  they  had  no  right  to  * 
call  on  this  district  to  contribute  to  the  general  poor  rate  of  the 
parish. 

Per  Curiam,  Order  of  Sessions  affirmed  (a), 

(a)  Vide  R.  v.  NeweU,  pa»t.  4  voL  26€. 


Doe  on  the  several  Demises  of  Ch  urch  and  Phillips    pHday, 
against  Perkins  and  twenty-three  other  Defendants.     •'•«*  ^^^- 

THIS  was  an  ejectment  to  recover  some  premises  at  WeU'  Tbt  putea 
daver,  Bucks.    At  the  trial  before  Lord  Loughborough  at  JJJJnded  by 

the  Judge's 
notes  at  any  time,  even  after  final  jadgmeat.  and  a  writ  of  error  brooglit.  A  witness  may  refresh 
his  memory  by  any  book  or  paper,  if  he  can  afterwards  swear  to  the  fact  from  his  own  recollection. 
Bnt  if  he  cannot  swear  to  the  fact  from  recollection  any  farther  than  as  finding  it  entered  in  a 
book  or  paper,  the  mgnal  book  or  paper  most  be  produced, 

the 
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1790.  the  last  Spring  Assizes  for  Bucks,  a  verdict  was  given  for  tbc 
plaintiff  against  twenty^wo  of  the  defendants.  The  po$Ua 
staled  that  (''  as  to  all  the  premises  in  the  within  writlen  de- 
psBKiNs.  <<  claration  mentioned,  except  as  to.two  cottagea  parcel  tbcieof,''; 
twenty- two  of  the  defendants  (naming  them)  were  goilty,  &c; 
and  damages  were  assessed  at  U •  and  costs ;  and  C  as  Co  the  said 
''  two  cottages  parcel  of  the  premises  in  the  said  declaration  meo- 
^  tioned/')  that  the  said  N.  and  M.  (the  other  two  defendants) 
were  not  guilty,  i^c.  The  defendants  brought  a  writ  of  ciror; 
and  after  joinder  in  error,  and  a  day  appointed  for  ai^aoacnt,  tbc 
defendant  in  error  applied  to  Lord  LouglAoraugh  in  the  Tacaiioa 
between  Eoiter  and  Trinity  terms  to  amend  the  potiea  by  fab 
notes,  which  he  did,  by  directing  that  the  words  within  the  in- 
▼erted  commas  (as  above)  should  be  struck  out.  The  defend- 
ant in 'error  then  applied  to  Mr.  Justice  BuUer  to  amend  tiie 
judgment  roll  and  the  transcript  thereof,  as  above ;  who  made 
an  order  that  the  defendants  should  have  leave  within  the  fint 
four  days  of  the  next  (Trinity)  term  to  move  for  a  new  trial; 
and,  in  case  the  Court  should  refuse  to  grant  such  new  trial, 
then  that  the  lessors  of  the  plaintiff  should  be  at  libeity  to 
amend  the  roll  (on  payment  of  costs)  agreeably  to  the  poUea, 

Ijowndes  accordingly  now  moved  for  a  rule  to  shew  canae  wh? 
there  should  not  be  a  new  trial  (which  was  granted),  and  aUa 
to  set  aside  the  order  made  by  Lord  Loughborough  for  the 
amendment  on  two  grounds;  Ist,  because  it  was  an  amendment 
by  a  Judge  of  another  Court,  and  after  the  expiration  of  one  terra 
after  the  trial ;  and  2dly,  because  the  amendment  was  not  war- 
ranted by  the  Judge's  notes.  First,  The  instant  a  potiea  is  deli« 
▼ered  into  the  Court  to  which  the  record  belongs,  the  Judge  of 
jVi^i  Priu$  has  no  longer  any  control  over  it ;  he  is  then  /unctas 
officio.  Besides,  this  is  an  amendment  which  thif  Court  would 
not  have  permitted  to  be  made  after  a  term  had  elapsed.  Gnai 
T.  AstUf  Dough  703.  Secondly,  This  is  an  amendment  coa- 
trary  to  the  evidence.  The  verdict  of  the  jury  against  tweatj- 
two  of  the  defendants  goes  only  to  part  of  the  premises,  ex- 
pressly excepting  two  cottages ;  whereas  the  amendment  asakes 
it  an  absolute  verdict  as  to  all  the  premises. 

But  the  Pourt  (a)  said,  there  was  no  foundation  for  the  first 
objection ;  for  that  according  to  the  practice  of  amending  by 
the  Judge's  notes,  which  was  of  infinite  utility  to  the  suitors, 
and  vras  as  ancient  as  the  time  of  Charles  the  First,  the  amend- 

(•)  Absent  Lord  JTcayoii,  Ch.  J. 
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meat  might  be  made  at  an^  time.    And  that  the  second  objec*        1790* 

tion  might  be  considered  when  the  rule  for  granting  the  new 

trial  came  before  the  Court  on  the  Judge's  report ;  and  if,  ac« 

cording  to  that  report,  the  evidence  (a)  did  not  correspond  with     PaaKiufi 

the  amend  men  ty  tlie  defendants  might  then  have  the  benefit  of 

the  objection. 

The  motion  for  a  new  trial  came  on  the  next  day;  when  it 
appeared  from  the  report  that  the  title  of  the  lessors  of  the  plain- 
tiff to  the  several  premises  for  ^irhich  the  ejectment  was  brongkC 
was  not  in  dispute ;  but  that  the  only  question  was  at  what  time 
of  the  year  the  annual  holdings  of  the  several  tenants  expired. 
That  Aldridgef  the  witness,  whose  testimony  was  objected  to, 
went  round  with  the  receiver  of  the  rents  to  the  different  te* 
nantSy  whose  declarations  respecting  the  limes  when  they  se- 
verally became  tenants  were  minuted  down  in  a  book  at  the 
time ;  some  of  the  entries  therein  being  made  by  Aldridgtf  and 
some  by  the  receiver.  When  AUridgt  was  examined  the  origi- 
nal book  was  not  in  court ;  but  he  spoke  concerning  the  dates  of 
the  several  tenancies  from  extracts  made  by  himself  out  of  that 
booky  confessing  upon  cross-examination  that  he  had  no  memory 
of  his  own  of  those  specific  facts ;  but  that  the  evidence  he  was 
giving  as  to  those  facts  was  founded  altogether  upon  the  extracts 
which  he  had  made  from  the  above  mentioned  book«  This 
evidence  was  objected  to  at  the  time  on  the  part  of  the  defend- 
antSy  upon  the  ground  that,  as  the  witness  did  not  pretend  to  speak 
to  those  facts  from  his  own  recollection,  he  ought  not* to  be  per^ 
mitted  to  give  evidence  from  any  extracts,  but  that  the  original 
book  from  whence  they  were  taken  ought  to  be  produced.  The 
learned  Judge  however  being  of  a  different  opinioui  the  evidence 
was  admitted,  and  the  plaintiff  had  a  verdict. 

Erskme,  Partridge^  Bower,  Adair,  and  fVibon  shewed  cause 
against  the  rule.  Although  neither  the  original  book  itself,  any 
more  than  the  extracts,  could  be  produced  as  evidence  in  them- 
selves, yet  the  witness,  who  heard  the  declarations  of  the  tenants, 
•nd  either  wrote  the  entries  with  his  own  hand,  or  saw  them 
written  by  the  receiver,  might  be  permitted  to  refresh  his  own 
memory  by  referring  to  either.  The  objection  only  holds  where 
the  instrument  or  paper  referred  to  is  brought  forward  as 
evidence  in  itself  of  a  fact.  And  therefore  if  it  had  been  at« 
tempted  to  give  in  these  extracts  to  the  officer  of  the  court  to 

(a)  According  to  the  evidotce  aftcrwardi  reported  by  the  tear ued  Jodge,  the 
latter  objection  did  not  appear  to  be  warranted  is  fact 

be 
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1790.       be  read  as  evidence  iu  the  cause,  there  would  have  been  a  groairi 

< for  the  argument :  but  the  evidence  of  the  fact  was  here  giwa 

Jll^       on  ib^otith  of  Jldridge.    In  the  case  of  TAe  Ki^  ogatarf  TAr 

PcaaiMf .     Duchess  of  Kingston  (a)  Mr.  Ltroche  was  permitted  to  refresh 

bis  memory  from  a  copy  of  certain  of  his  own  memoranis, 

which  copy  too  had  been  taken  by  another  person,  though  ud* 

der  bis  direction. 

Law  and  Lowndes,  contra,  insisted  on  the  known  disUscuoa 
between  cases  where  the  witness  swears  from  his  own  know- 
ledge of  the  fact,  though  his  memory  may  be  assisted  bj  meno- 
randa,  and  where  he  does  not  speak  from  any  recollectioo  wbicli 
be  has,  but  merely  from  such  memoranda;  in  the  latter  esse  it 
has  always  been  required  that  the  original  minutes  shoold  be 
produced,  because  of  the  great  door  which  might  otherwise  be 
opened  to  fraud  and  concealment.  For  it  might  happen  in  i 
variety  of  instances  that  something  would  appear  apon  tbe 
original  paper  itself,  which  would  do  away  tbe  effect  of  tbe 
evidence,  but  which  might  be  suppressed  in  a  cofy,  aad  still 
more  easily  iu  an  extract. 

The  Court  did  not  appear  to  entertain  much  doubt  as  to  the 
inadmissibility  of  the  evidence,  but  they  said  that  as  it  was  a 
matter  of  sucb  general  practice,  they  would  consider  of  it,  that 
the  rule  might  be  finally  settled  for  the  future. 

Lord  Kenyon,  Cb.  J.  read  the  following  note  from  the  MS. 
of  the  late»Lord  Ashburton. 

''  Michael  Vacation  1753,  at  Lincoln' s^InnrHall,  before  the 
Lord  Chancellor — 3d  December.  Mr.  lioel  moved  to  suppress  de- 
positions on  a  certificate  from  the  commissioners,  before  whom 
they  had  been  taken,  that  tbe  witness,  whose  depositions  they  vere 
refreshed  her  memory  during  her  examination  by  minutes  consist* 
ing  of  six  sheets  of  paper  of  her  own  hand  writing,  tbe  substaoce 
of  which  she  declared  to  them  she  bad  set  down  from  time  to  time 
as  tbe  facts  occurred  to  ber  memory;  that  five  of  tbe  sii  sheet> 
were  drawn  up  in  tbe  form  of  a  deposition,  which  she  told  thtoi 
was  done  by  tbe  plaintiff's  solicitor,  whom  she  had  requested  to 
digest  ber  notes  and  reduce  them  to  some  order;  and  thatsfi^r 
be  had  done  so  she  transcribed  and  altered  tbem  wherever  it  «*s 
necessary  to  make  |hem  consistent  with  her  meaning.  The  cer- 
tificate added  further  that  she  declared  the  six  sheets  to  have  bees 
entirely  drawn  up  herself  unassisted  by  any  person  wkomsoerer; 

(«)  u  St.  Tr.  ft$$. 
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that  as  they  apprehended  they  bad  no  right  to  take  the  minutes        1790. 
fro\n  her,  she  had  frequent  recourse  to  them  during  her  exa-         ■ 
mination :  and  this  certificate  was  signed  by  all  the  commis-        f^Zt 
sioners.     Mr.  Noel  insisted  that  this  practice  was  too  danger-      Psrkihs. 
Otts  to  have  the  countenance  of  the  Court ;  and  that  there  was 
a  sufficient  foundation  for  this  application  to  suppress  the  de- 
positions.    The  motion  was  opposed  by  the  Attorney  and  Soli- 
citor-General, who  insisted  that  nothing  was  more  frequent  than 
to  allow  witnesses  in  a  court  of  law  the  use  of  minutes  to  re- 
fresh their  memory.    That  the  only  circumstance  which  seemed 
to  distinguish  this  case  from  that,  and  to  give  a  colour  to  the 
present  application,  was  the  witness's  employing  the  plaintiflTs 
attorney  to  digest  her  memoranda ;  but  there  could  not  be  much 
weight  in  that  circumstance,   when  it  was  considered  that  it 
was  not  pretended  that  there  had  been  any  tampering  with  the 
wttness,  and  that  she  had  carefullj  altered  these  papers  where- 
ever  the  attorney  hsid  mistaken  her  meaning ;  that  she  swore  po- 
sitively to  the  truth  of  every  part  of  them :  and  though  it  might 
be  improper  to  write  the  whole  of  a  deposition  before  examina- 
tion, yet  where  a  person  was  to  be  examined  to  a  great  number  of 
dates,  t^c.  it  was  very  necessary  to  have  some  helps  of  this  kind. 
Lord  Chancellor.    Whether  there  has  been  any  tampering  or 
no  I  know  not ;  but  1  know  there  has  been  a  great  mistake  both 
by  the  parties  and  the  commissioners,  who  however  did  right, 
after  their  mistake,    to  lay  it  before   the  Court.     Should  the 
Court  connive  at  such  proceedings  as  these,  depositions  would 
really  be  no  better  than  affidavits ;  for  should  a  witness  be  per- 
mitted to  use  a  paper,  especially  one  drawn  up  by  the  attorney 
of  one  of  the  parties,  though  from  memoranda  furnished  by 
the  witness,  I  might  as  well  let  the  attorney  draw  an  affida- 
vit for  her,  and  use  that  instead  of  a  deposition.    She  insists 
indeed  that  she  altered  and  amended  it,  but  every  body  knows 
that  slight  alterations  in  a  phrase  make  it  convey  very  different 
ideas*    To  be  sure  in  some  cases  a  man  may  use  papers  at  law, 
but  I  have  known  some  Judges  [and  I  think  I  adhered  chie6y  to 
that  rule  myself]  let  them  use  only  papers  drawn  up  as  the  facts 
happened,  and  all  other  papers  I  have  bid  them  put  in  their 
pockets:  and  if  any  had  been  offered  which  were  drawn  by  the 
attorney,   I  should  have  reprimanded  him  severely.      As   to 
dates  and  names,  which  are  merely  technical,  it  is  quite  another 
thing.    The  commissioners  should  have  rejected  these  deposi- 
VoL.  III.  3  C  tions : 
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1790*        tions:   but  as  they  have  fairly  represented  tbe    fact,   and  the 

whole  of  the  motion  is  to  suppress  tbe  depositions,,  for  the  pre- 

ngainMi        Cedent's  sake  they  shall  be  suppressed.    And  as  publication  is  sot 

PsRKiNs.      passed,  you  may  examine  the  witness.     The  Chancellor  seemed 

to  intimate  that  he  would  have  animadverted  on  the  attornet, 

had  it  been  made  part  of  the  motion.'' 

On  the  following  day  Mr.  Justice  Buller  read  another  MS. 
note  of  Tanner  v.  Taylor ^  Hereford  Spring  jissizes  1736.  **Jii 
ii  Camp,  iij.]  u  an  action  for  goods  sold,  the  witness  who  proved  the  delifciy 
**  took  it  from  an  account  which  he  had  in  hb  hand,  being  a 
''  copy,  as  he  said,  of  the  day  book,  which  he  had  left  at  home : 
'^  and  it  being  objected  that  the  original  ought  to  have  been  pro- 
**  duced,  Mr.  Baron  Legge  said,  that  if  he  would  swear  posidvely 
**  to  the  delivery  from  recollection,  and  the  paper  was  only  to 
^'  refresh  his  memory,  he  might  make  use  of  it.  But  if  he  coold 
'^  not  from  recollection  swear  to  the  delivery  any  further  than  as 
**  finding  them  entered  in  his  book,  then  the  origioal  should  have 
''  been  produced :  and  the  witness  saying  he  could  not  swear 
**  from  recollection  the  plaintiff  was  non-^suited."    And 

Lord  Kbnyon,  Ch.  J.  said,  that  the  rule  appeared  to  have 
been  clearly  settled,  and  that  every  day's  practice  agreed  with  it. 
And  that  comparing  this  case  with  tbe  general  rule,  tbe  Court 
were  clearly  of  opinion  that  Aldridge^  the  witness,  ought  not  to 
have  been  permitted  to  speak  to  facts  from  the  extracts  which  he 
made  use  of  at  the  trial. 

Per  Curiam^  Rule  absolute  for  a  new  trial. 


jiiiiTifth.      The  King  against  The  Inhabitants  of  Grantham. 

A  servant  who  rTpWQ  justices  by  an  order  removed  William  Read  and  Mary 
and  tnraed  out    ^  his  wife  from  the  parish  oi  Allington  to  the  parish  of  Gran- 

of  doori  by  his  ^^^^  |j,g  Sessions,  on  appeal,  confirmed  the  same,  subject  to 
master  three  '  -  ,  .    ^  i     /•  n       •  'J 

days  before  the  the  opmion  of  this  Court  on  tbe  following  case. 

amiw^horefu"'  WT.  Read  was  hired  a  fortnight  after  Martinmas  1784,  by 
ed  (onhUmaa-  N.  Leadenham  of  Allington^  farmer,  to  serve  him  for  a  year  at 
the  nMt"day)  *®  wages  of  6/.  lOs.  and  entered  upon  his  service,  and  con- 
to  return  into  tinned  therein  about  six  weeks,  when  with  his  master's  permis- 

jSTt  gai!L*a^^^  »»<*»  ^^  ^^n'  ^^  »""^  •*"  ^^^^^  ^^'^^  *«n  was  iM  in  the  said 
tiementbyhis    parish  of  AUington,  and  with  whom  he  stayed  thirteen  weeks; 

hismalter  pMd  at  the  expiration  of  which  time  he  returned^  m  consequence  of 

him  his  wages  _ 

for  the  whole  year.    [7T.R.4S8.    8T.R.2S6.  478.    2East,S03.] 

awaifiDt 
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ft  warrant  having  been  obtained  against  him  at  the  instance  of  his        1790* 
mastery  into  bis  service  under  (he  original  contract,  and  continu- 
ed  with  his  said  master  until  Sunday  evening,  three  days  before '      against 
the  expiration  of  the  year;   when  his  master  came  home  in    '^^^***f*" 
liquor,  abused  the  pauper,  threw  him  down,   and  afterwards    Grantham. 
turned  him  out  of  doors.     The  pauper  slept  at  bis  father's  that 
night  in  AlUngton,  and  the  next  morning  his  master  would 
have  had  him  return  to  his  service,  and  stay  the  remainder  of 
the  year,  but  the  pauper  refused  going  into  his  master's  ser- 
vice again,  and  threatened  that  unless  he  paid  him  the  whole  of 
his  wages,  he  would  complain  of  the  ill  usage  he  had  received 
to  a  magistrate.    The  master  then  agreed  to  pay  him  his  full 
year's  wages,  deducting  for  the  thirteen  weeks  he  was  with  his 
father  in  his  illness,  which  the  pauper  took,  and  then  left  his 
master's  service  (contrary  to  the  express  request  of  his  master. 

Erskine  and  Dayrell  in  support  of  the  orders.  The  pauper 
gained  no  settlement  in  AlUngton  under  the  hiring  and  service, 
as  stated  in  the  case,  because  the  contract  was  dissolved  three 
days  before  the  expiration  of  the  year  by  the  mutual  consent  of 
the  master  and  servant.  The  conversation,  which  passed  the 
morning  after  the  servant  was  turned  out  of  doors,  is  decisive 
that  both  parties  then  considered  the  contract  at  an  end;  other- 
wise the  master  would  not  have  desired  the  servant  to  return  into 
his  service,  and  the  latter  would  not  have  refused  going.  A 
similar  circumstance  was  much  relied  on  by  the  Court  in  R.  v. 
Gresham  (a) ;  where,  as  it  was  stated  that  the  servant  returned 
at  the  request  of  the  master,  it  Was  inferred  that  he  was  not 
bound  so  to  do.  And  if  the  contract  were  dissolved,  the  pay- 
ment of  the  wage?,  without  deducting  for  the  three  days'  service, 
will  not  vary  the  case. 

JBa/gi/y,  contra.  It  is  not  necessary  that  the  pauper  should 
continue  iu  the  actual  service  of  the  master  during  the  whole 
year  :  a  constructive  service  is  sufficient  for  the  purpose  of  giv- 
ing a  settlement.  The  contract  could  not  be  dissolved  without 
the  consent  of  both  parties :  on  the  evening  when  the  servant 
was  turned  out  of  doors,  th^re  is  no  pretence  to  say  that  the  con* 
tract  was  dissolved,  for  that  was  against  his  consent  \  and  if  there 
were  no  dissolution  of  the  contract  at  that  time,  nothing  appears 
on  the  case,  from  which  any  subsequent  agreement  to  put  an 
end  to  the  contract  can  be  inferred.  But,  on  the  contrary,  the 
aervant,  after  the  master  had  paid  him  his  whole  wages^  which 

(«)  AnUf  1  vol.  101. 

3  C  2  he 


756  CASES  IN  TRINITY  TERM 

^790.       be  was  induced  to  do  by  the  threats  of  the  serwnni,  left  t&e 

-J  j^  service  against  ike  master^  consent ;  consequentf  j  there  was  no 

axahut        agreement  at  that  time  to  dissolve  the  contract.     The  wrong  in 

'^untsof *"    ^''"  ^*'®  proceedcjd  wholly  from  the  master ;  then  the  servant 

Grantham,    ought  not  to  be  prejudiced  by  it.    The  absence  €tf  the  servaot 

for  the  three  days  at  the  end  of  the  year  was  for  a  reasonable 

cause,  in  consequence  of  the  ill-treatment  of  the  maater ;  and  in 

JR.  T.  Chfiitchurch  (a),  an  absence  even  of  seventeen  days,  it  being 

for  a  reasonable  cause,  did  not  defeat  the  settlement. 

Lord  Kenyon,  Ch.  J. — ^The  circumstance  stated  in  the  case, 
that  this  transaction  happened  only  three  days  before  the  end  of 
the  year,  might  have  led  us  at  first  to  suppose  that  there  was 
some  fraud  intended  on  the  part  of  the  master;  bot  none  is 
stated.  It  has  been  said,  and  rightly  so,  that  an  actual  service 
is  not  necessary,  for  that  a  comtntctive  service  is  sufficient :  bat 
the  question  here  is,  whether  we  can  say  that  there  waa  a  con- 
structive service  for  the  whole  year ;  and  nhether  the  relatioa 
of  master  and  servant  subsisted  during  that  time.  If  the  absence 
be  for  a  reasonable  cause,  it  is  immaterial  whether  that  absence  be 
at  the  beginning,  the  middle,  or  the  end,  of  the  year.  And  it 
has  been  argued,  that  this  was  an  absence  for  a  reasonable  caose, 
on  account  of  the  ill- treatment  of  the  master.  But  here  there 
was  no  animus  retertendi^  which  distinguishes  the  present  from 
the  class  of  cases  alluded  to.  When  the  servant  waa  ill-used, 
though  he  could  not  have  left  the  service  without  his  master's 
consent,  or  wiiiiOut  applying  to  a  magistrate  to  be  discharged  on 
that  account,  yet  the  master  did  consent  to  the  servant's  leaving 
him,  and  both  parties  agreed  to  put  an  end  to  the  contract. 
If  the  maKter  had  afterwards  complained  of  the  pauper's  not 
serving  him  for  those  three  days,  the  latter  migfit  have  anawered 
by  saying  that  the  contract  was  dissolved.  And  if  it's  being 
absplutely  put  an  end  to  only  three  days  before  the  expiration  of 
the  year  will  not  defeat  the  settlement,  what  line  can  be  drawn 
with  respect  to  the  time  of  the  service  which  is  necessary  to  give 
a  settlement  ?  If  one  day,  or  three  days,  may  be  dispenaed  with, 
any  oUier  time  may  be  equally  so.  In  some  cases  indeed,  where 
it  has  been  equivocal  what  the  transaction  really  vras,  and  the 
servant  has  paused  and  considered  whether  he  would  absolutely 
quit  the  service  or  not,  other  circumstances  have  baen  admitied 
to  explain  the  absence:  but  here  was  no  suspense,  no  hcts 
penitents;  for  both  the  master  and  the  servant  agreed  to  put  an 

(a)  Aim  S.  C.  494. 

end 
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«ad  to  the  service.    The  roaster' wished  to  turn  away  the  ser*        1790. 

vant  though  unwarrantably;    and  though  the  latter  was  not        

bound  by  such  ill  treatment,  he  afterwards  consented  to  dissolve        <^}m7^ 
the  contract.  Tlie  Inhabi. 

AsHHURSTy  J. — If  there  be  any  interruption  in  the  service,  Grantham. 
however  small,  it  will  prevent  the  servant  gaining  a  settlement. 
And  though  an  absence  does  not  necessarily  defeat  a  settlement, 
yet  to  prevent  that  it  must  be  either  with  the  master's  consent, 
or  be  such  as  the  law  will  warrant.  But  this  was  neither;  for 
both  the  master  and  servant  agreed  to  put  an  end  to  the  service : 
and  though  the  former  at  length  consented  to  give  the  latter  the 
ivbole  wages,  that  was  not  intended  to  operate  as  a  dispensation 
with  the  remainder  of  the  service,  but  as  a  redemption  of  his 
credit. 

Both  orders  confirmed  (a).     ^ 
(a)  Vide  JL  v.  The  Inhabitants  of  CUyhydM^  poi$.  4  vol.  100. 

Fenn  and  knoihex:  against  Harrison  and  Others.       i^!!T?:,u. 
N  a  motion  for  a  new  trial,  the  facts  appeared  to  be  these :  Where  the 
Thia  was  an  action  for  money  lent,  money  paid  by  the  5?exchan*ed'l 
plaintiffs  to  the  use  of  the  defendants,  and  money  had  and  re-  sired  a.  to  get 
ceived  by  the  defendants  to  the  use  of  the  plaintiffs.    A  bill  of  b„t**os?t?vef' 
exchange  was  drawn  by  Livesay  and  Co.  on  Gibson  and  Jahn^  refused  toin- 
son  in  favour  of  one\Nbrmaii,  which  came  by  indorsement  to  the  uelTyVred^fto* 
defendants;  who,  being  desirous  of  getting  it  discounted,  em-  /?.  for  the  same 
ployed  Francis  Huet  for  that  purpose,  telling  him  to  carry  it  to  form^Ii^him  to 
market  and  get  cash  for  it,  but  that  they  would  not  indorse  it,  ^^^om  it  be- 
F.  Huet  applied  to  his  brother  James  Huet  to  get  the  bill  dis-  fmdiuV  that  be 
counted,  informing  him  that  it  was 'the  defendant's  bill,  and  couldnotdij- 

•         ,         t     .        ...  t  J  .  1        jj    .  /  pose  of  It  with- 

that  though  they  did  ti^ot  choose  to  mdorse  it,  yet  he  added  (as  a  out  indorsing 

reason  of  his  own)  that,  as  their  number  was  on  the  bill,  it  was  »^^a»  prevaiN 

equivalent  to  an  mdorsement;  and  that  be  (r.  iii/eO  would  in-  soby^.stel- 

demnify  him  if  he   indorsed  the  bill.     On  an  application  by  h"  woLw^m-^ 

James  Huet  to  the  plaintiffs,   and   on  his  indorsing  the  bill,  demnify  him : 

without  which'  indorsement  be  could  not  have  got  the  bill  dis-  J'"e\^ook^^^^^^ 

counted,   the  plaintiffs  discounted  it;    chiefly  relying  on   the  upon  the  credit 

credit  of  Gibson  and  Johnson,  for  at  that  time  they  did  not  know  on  the"bui** 

that  the  defendants  had  had  any  concern  with  the  bill.    After-  wit)ioutany 

knowledge  of 
the  real  owner;  although  sach  original  holder  afterwards  promised  to  pay  the  bill,  yet  such  pro-    , 
n^ise  cannot  support  jin  action  brought  against  him  by  the  indorsee,  it  being  nudum  pactum-,  for 
as  A,  wasa  speciid  agent  nnder  a  limited  authority,  he  conld  not  bind  his  principal  by  any  act.^ 
beyond  Uie  scope  of  sach  limited  auUiority.    [15  East,  45.  3£sp.6^;  5lb.7i.76.  5£ast,4jy 
I  Mar.  16S.]  y 

S  C  S  wards  .^ 
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1790.        wards  however^  on  the  failure  of  Gibson  2nd  Johnson,  theplainf 

"         tiffs,  having  heard  thai  the  bill  had  passed  through  the  defeod- 

aaritiHMi        an^s'  hands^  applied  to  them  for  payment,  who  at  first  refused, 

Harruon.     i^ut  afterwards  promised  to  take  it  up ;  and  on  their  not  doing 

80,  this  action  was  brought  to  recover  the  amoant  of  it.    Lord 

Kenyon^  before  whom  the  cause  was  tried,  after  reporting  tbe 

above  facts,  said  that  he  had  told  tbe  jury  that,  if  they  were  of 

opinion  that  James  Huet  had  made  himself  answerable  to  tbe 

plaintiffs,  as  agents  for  the  defendants,  that  was  a  suiEcieat 

consideration  for  the  defendants' promise ;  and  that  they  were  of 

that  opinion,  and  found  a  verdict  (a)  for  the  plaintiffs. 

A  rule  having  been  obtained  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  add  another  trial  granted,  on  the  ground 
that  this  was  nudum  pactum ; 

Bearcroft  and  Erskine  now  shewed  cause  against  it ;  contend- 
ing that  the  promise  made  by  the  defendants  was  binding  on 
them,  whether  considered  as  given  by  them  when  under  amoral 
obligation  to  pay,  or  as  having  received  a  legal  and  valuable  torn- 
deration  for  it.  As  to  the  first ;  it  cannot  be  denied  but  that  so 
much  money  belonging  to  the  plaintiffs  has  got  into  the  pockets 
of  the  defendants,  for  which  they  have  received  no  consideration. 
This  therefore  was  a  sum  which  in  conscience  and  morality  the 
^defendants  were  bound  to  pay  to  the  plaintiffs ;  and  that  alone, 
though  there  were  strictly  no  legal  debt,  is  a  sufficient  considera- 
ticn  on  which  to  raise  a  promise.  But,  2dly,  there  was  also  a 
legal  and  valuable  consideration;  because  the  plaintiffs  bad  a 
right  of  action  against  James  Huet,  who  might  have  resorted  to 
the  defendants  for  an  indemnity  for  an  act  done  as  their  agents 
For  as  James  Huet,  in  putting  his  indorsement  on  the  bill,  acted 
by  the  direction  of  his  brother,  who  was  the  avowed  agent  of 
the  defendants,  even  admitting  that  JP.  Huet  exceeded  his 
authority,  yet  as  he  acted  within  the  scope  of  his  emplojinent, 
which  was  to  raise  money  on  the  bill  for  the  defendants,  they 
must  be  bound  by  his  acts :  and  they  have  a  remedy  over  against 
him.  But  it  does  not  appear  that  JP.  Huet  did  exceed  bis  au- 
thority ;  for  the  only  restraint  imposed  on  him  by  the  defend- 
ants waa  not  to  indorse  in  their  names,  because  they  did  not  wish 
that  their  names  should  appear  on  the  bill,  but  they  did  not  mean 
to  restrain  him  from  indorsing  the  bill,  or  any  other  person  for 

(a)  This  was  a  second  verdict :  tbe  plaintiffs  had  obtained  a  fonner  Tcrdict; 
bnt  the  Conrt  granted  a  new  tnal  (without  much  discussion)  for  the  purpose  ot 
having  the  subject  l)etter  considered. 

hiOi 
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hiaiy  provided  the  money  could  not  be  raised  on  any  other  terms;        1790. 
and  that  turned  out  to  be  the  case.     And  Mfhatever  doubt  there        i;j"" 
might  have  been  originally  whether  either  of  these  agents  had        affohua 
exceeded  his  authority,  yel  the  defendants  by  their  subsequent    Harrisow. 
promise  have  recognized  and  adopted  the  acts  of  their  agent,  and 
made  themselves  immediately  answerable  to  the  plaintiffs. 

Mingay  and  Law,  in  support  of  the  rule,  insisted  that  the  de« 
fendants  were  under  no  moral  or  legal  obligation  when  they 
made  the  promise  in  question,  and  consequently  that  it  was  not 
binding.  The  argument  of  the  plaintiffs  proceeds  on  a  false 
foundation ;  for  it  supposes  that  Francis  Huet  was  not  circura- 
scribed  in  his  authority ;  whereas  the  very  reverse  of  that  appears 
from  the  facts  reported.  The  substance  of  the  authority  given 
by  the  defendants  to  F.  Huet  was  that  he  should  sell  the  bill; 
for  that  they  would  not  make  themselves  liable  either  on  the 
bill  by  their  indorsement,  or  by  any  other  circuitous  mode.  The 
very  circumstance  of  their  refusing  to  indorse  the  bill  negatives 
any  idea  that  they  meant  to  make  themselves  responsible  through 
the  indofsement  of  any  other  person  for  them.  As  theretore 
the  agent  exceeded  his  authority,  the  principals  (the  defendania) 
are  not  bound,  any  more  than  the  owner  of  a  horse  wouM  be  by 
the  warranty  of  his  servant,  whom  he  authorized  to  sell  it  with 
an  express  direction  not  to  warrant  (a).  Neither  were  the  de- 
fendants under  any  moral  obligation  to  pay ;  for  the  plaintiffs 
took  the  bill  ori  the  credit  of  Gibson  and  Johnson,  and  or  JT. 
Huet;  and  at  that  time  they  did  not  even  know  that  the  bill  had 
passed  through  the  hands  of  the  defendants,  'therefore  the 
plaintiffs  have  no  more  equity  than  the  defendants. 

Lord  Ken  YON,  Ch.  J. — ^This  is  a  question  of  great  nicety;  and 
during  the  trial  of  the  cause  I  entertained  considerable  doubts 
upon  the  subject,  and  even  at  this  moment  the  utmost  tbat  J:  can 
say  is  that  the  leaning  of  my  mind  is  in  favour  of  the  verdiCt. 
It  is  extremely  clear  that^  if  the  holder  of  a  bill  ot  exchange 
send  it  to  market  without  indorsing  his  name  upon  it,  neither  mo- 
rality or  the  laws  of  this  country  will  compel  him  to  retund  the 
money,  for  which  he  has  sold  it,  if  he  did  not  know  at  the  time 
that  It  was  not  a  )<ood  bill.  If  he  knew  the  bill  to  be  bad,  it 
would  be  like  sending  out  a  counter  into  circulation  to  impose 
upon  the  world,  instead  of  the  current  coin.  In  this  case  there- 
fore if  the  defendants  had  known  the  bill  to  be  bad,  there  is  no 
doubt  but  that  they  would  have  been  obliged  to  refund  the 
money.      I   agree  with  the  defendants'   counsel  that  Francis, 

(a)  Vide  Godb,  561.  2  RoL  Rip.  S70,  and  1  RoU  Jhr.  95.  V.  ph  1. 

3  C  4  Huet 
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1790.    ^    Huet  was  circumscribed  ID  his  authority;  and,  if  thmt  cfrcoin- 
-  stance  would  protect  the  defendantSy  they  would  not  be  answer- 

ugainsi  &hle  in  this  action.  But  I  am  of  opinion  that  that  circumstaiice 
HiRRiftow*  is  not  a  decisive  answer  to  this  action.  For  1  very  macfa  doubt 
the  case,  alluded  to  bj  the  defendants'  counsel,  of  the  acnraat 
warranting  the  horse  against  the  direction  of  his  master  ;  to  such 
a  case  I  think  the  maxim,  regpondeat  superior,  applies ;  and  the 
principal  has  his  remedy  against  his  agent  for  bis  misconduct 
But  the  difficulty  I  meet  with  is  this,  this  is  not  an  action 
wherein  Francis  Huei  calls  on  the  defendants  for  an  indemnity; 
if  it  were,  X  admit  that,  as  he  exceeded  the  authority  of  his  prm- 
cipalj  he  could  not  recover  against  him.  But  here  James  Hmei, 
who  is  an  innocent  man,  and  not  involved  in  the  misconduct  of 
his  brother  Francis  Hud,  has  a  claim  on  the  defendants.  Whea 
James  Huet  received  this  bill,  he  was  informed  that  it  came 
from  the  defendants ;  and,  on  his  asking  why  they  bad  not  in- 
dorsed it,  he  was  told  by  Francis  Huet  that  tiiey  bad  done  that 
which  was  equivalent  to  it,  for  that  their  number  was  on  it :  in 
this  indeed  he  was  mistaken.  However  he  told  James  Huet 
that  he  should  be  safe,  and  that  he  would  guarantee  bim,  on 
which  the  latter  indorsed  his  name  on  the  bill,  and  thus  in- 
dorsed, it  got  into  the  bands  of  the  plaintiffs.  Then  it  is  dear 
that  the  plaintiffi^  might  resort  to  Janus  Huet  for  payment :  and 
that  brings  it  to  this  question,  whether  James  Huet,  who  toc^ 
the  bill  from  Francis  Huet,  knowing  him  to  be  the  agent  of  the 
defendants,  has  not  a  right  to  call  on  the  defendants,  who  consti* 
tuted  Francis  Huet  their  agent,  although  that  agent  exceeded  his 
authority  ?  I  think  that  he  has.  And  if  so,  that  is  a  good  con> 
sideration  for  the  promise  made  by  the  defendants. 

AsuHURST,  J. — Although  1  have  had  doubts  upon  this  case, 
I  am  of  opinion  that  the  defendants  are  not  liable.  If  Fraims 
Huet  had  been  the  genera/ ageqt  of  the  defendants,  I  admit  that 
they  would  be  chargeable  with  his  acts :  but  it  appears  from  the 
evidence  that  he  was  constituted  their  particular  agent  with  a 
circumscribed  authority.  And  that  brings  it  to  the  case  put  at 
the  bar  of  the  sale  of  a  horse ;  where  I  take  the  distinction  to  be, 
that,  if  a  person  keeping  livery  stables,  and  having  a  horse  to  sell, 
directed  his  servant  not  to  warrant  him,  and  the  servant  did 
«  nevertheless  warrant  bim,  still  the  master  would  be  liable  on  the 

watrapty,  because  the  servant  was  acting  within  the  general 
scope  of  his  authority,  and  the  public  cannot  be  supposed  to  be 
cognizant  of  any  private  conversation  between  the  master  and 

servant; 
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aervant(n) :  but  if  the  owner  of  a  hone  were  to  send  a  stranger        1790. 
to  a  fair  with  express  directions  not  to  warrant  the  horse,  and        — — 
the  latter  acted  contrary  to  the  orders^  the  purchaser  could  only        itgaiiut 
have  recourse  to  the  perj»on  who  actually  sold  the  horse,  and  the     HAaauoN, 
owner  would  not  bje  liable  on  the  warranty,  because  the  servant 
was  not  acting  within  the  scope  of  his  employment.    And  that 
is  like  this  case :  Here  F.  Huet,  who  was  employed  by  the 
defendants  to  get  the  bill  discounted,  was  expressly  directed  by 
them  not  to  indorse  it^  which  was  equivalent  to  saying  that  they 
would  not  pay  it.     I  agree  that  F.  Huet  would  be  liable  to 
James  Huet,  either  as  for  money  paid  to  his  use,  or  oh  the  ex- 
press promise  to  guarantee :  but  there  it  9tops ;  for,  as  to  the 
defendants,  he  paid  the  money  in  his  own  wrong,  because  the 
authority  which  they  gave  was  exceeded.    Therefore,  on  the    ' 
whole,  I  think  that  the  defendants  are  neither  liable  on  account 
of  the  indorsement  made  by  James  Huet,  nor  on  their  subsequent 
promise  to  pay,  because  not  being  under  any  obligation,  it  was 
nudum  p€u:tum* 

BuLLER,  J«^  confess  that  this  does  not  appear  to  me  to  be  a 
case  of  much  di£Bculty ;  for,  when  the  facts  are  understood,  the 
consequences  follow  of  course.  The  result  of  my  opinion  is 
that,  as  between  these  parties,  the  plaintiffs  have  no  conscience 
or  equity,  and  that  the  defendants  are  not  under  any  legal  or 
moral  obligjstion  whatever  to  pay  the  amount  of  this  bill*  I 
consider  this  actioQ  as  a  new  iittempt ;  apd  it  is  difficult  to  say  to 
yflizt  extent  it  may  be  carried,  if  it  be  encouraged.  In  the  case 
of  a  bill  of  exchange,  we  }cnow  precisely  what  remedy  the 
holder  has,  if  the  bill  be  not  paid ;  his  security  appears  wholly 
on  the  face  of  the  bill  itself;  the  acceptor,  the  drawer,  and  the 
indomers,  are  ^11  liable  in  their  turns,  but  they  are  only  liable 
l^ecause  they  have  written  their  names  on  the  bill.  But  this  is 
an  attempt  to  make  some  other  persons  liable^  whose  names  do  not 
appear  on  the  bill,  and  that  under  circumstances  very  alarming 
to  mercantile  houses  through  whose  hands  bills  of  exchange  pass. 
For  even  indorsers,  whose  names  are  on  the  bill,  can  only  be 
called  on  after  notice  of  non-payment^  and  without  delay.  But  if 
these  defendants  be  answerable,  by  what  rule  are  we  to  be  guid- 
ed ;  what  notice  is  to  be  given  to  them ;  are  they  to  be  liable  at  any 
distance  of  time?  I  think  this  a  dangerous  attempt,  and  ought 
to  be  discouraged  ;  for  in  all  cases  arising  on  bills  of  exchangej^ 
|here  should  )be  some  limitation  of  time^  beyond  which  none  of 

the 
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1790.        tbe  parties  should  be  called  on.  In  this  case  the  defeodanbuid 
■  in  the  most  express  terms  that  they  would  not  make  thenudfes 

^^^  liable  on  the  bill ;  for  when  they  told  F.  ffuet  that  they  would 
HAaaisoir.  not  indorse  it,  it  was  the  same  as  if  they  had  told  him  in  terms 
io  sell  it.  When  a  person  refuses  to  indorse  a  bill,  it  canoot  be 
implied  that  he  means  to  make  himself  liable  on  the  bill,  much 
less  in  a  more  extensive  way  than  if  he  bad  indorsed  it.  Hie 
authority  of  F.  Huet  was  circumscribed ;  be  was  mistaken  in 
what  he  said  to  J.  Huet ;  he  did  not  even  desire  J.  Huet  to  ict 
on  the  authority  of  the  defendants;  he  thought  that  the  defend- 
ants would  be  liable;  but  that  was  merely  his  opmioo.  f. 
Suet  therefore  did  not  pledge  the  names  of  the  defendaDis  ia 
any  way  whatever:  consequently  they  were  under  no  obligi- 
tion  whatever  to  promise,  and  it  is  nudum  pactum.  1  agree  with 
my  brother  Ashhurst,  that  there  is  a  wide  distinction  betweeo 
general  and  particular  agents.  If  a  person  be  appointed  a  gesenl 
agent,  as  in  the  case  of  a  factor  for  a  merchant  residing  abrotd, 
5  Esfi.  R.  75.  the  principal  is  bound  by  his  acts.  But  ao  agent,  constituted  so 
'°'^'  *''  for  a  particular  purpose  and  under  a  limited  and  circumsaibed 
power,  cannot  bind  the  principal  by  any  actio  which  be  exceeds 
his  authority;  for  that  would  be  to  say  that  one  man  may  bind 
another  against  his  consent.  There  is  a  class  of  cas^s,  which 
have  been  thought  to  bear  extremely  hard  upon  masters,  vbo 
are  held  liable  for  the  misfeasance  of  their  servants  10  dmii^ 
their  carriages  against  those  of  third  persons :  but  those  cases 
have  been  determined  on  tbe  ground  that  it  must  be  presumed 
that  the  servants  have  acted  under  the  orders  of  their  niasteis. 
But  suppose  a  master  ordered  his  servant  not  to  take  his  bones 
and  carriage  out  of  the  stable,  and  the  latter  went  in  defiance  of 
his  master's  orders ;  there  is  no  authority  which  says  that  the 
master  shall  be  liable  for  any  injury  done  to  another  by  sach  u 
act  of  the  servant :  though  indeed  if  the  master  had  ordered  tlie 
servant  to  go  a  particular  journey,  and  in  the  course  of  it  the 
latter  did  an  injury  to  some  third  person,  the  authorities,  which 
have  been  determined,  say  that  the  master  is  liable  in  that  case. 
Grose,  J. — As  I  have  had  great  doubts  on  this  case,  I  am 
glad  to  have  heard  the  opinions  of  my  Brothers  before  I  deliver 
my  own.  The  question  is,  whether  at  the  time  when  the  d^ 
fendants  made  this  promise  it  was  nudum  pactum,  or  whether 
there  were  any  legal  consideration  for  it.  In  the  first  place,  this 
is  a  new  attempt  to  make  the  defendants  liable  as  if  they  had  in* 
dorsed  the  bill,  when  in  fact  they  refuted  to  indorse  it.    Tbe 

substioce 
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substance  of  the  conversation  between  the  defendants  and  F.        1790. 

Huet  was  this;  they  said  **  take  the  bill,  get  it  discounted,  and        "Z 

"  sell  ity  bot  we  will  not  be  answerable  to  the  holder  of  the  bill  againu 
'*  in  any  way  whatever/'  If  that  be  so,  undoubtedly  they  were  HAaaisoir, 
not  liable  to  the  holder ;  and  then  the  subsequent  promise  is 
without  consideration,  unless  something  passed  at  the  time  when 
it  was  made  to  raise  a  consideration.  But  nothing  is  stated  to 
shew  that  the  defendants  received  any  benefit,  or  that  the  plain- 
tiffs renounced  any  advantage.  A  strong  circumstance  in  this 
case  is,  that  at  the  time  of  the  original  transaction  the  credit  of 
Gibson  v.  Johnson  was  much  relied  on.  Then  there  is  no  pre- 
tence to  impute  fraud  to  any  of  the  parties ;  and,  if  not,  the 
morality  follows  the  law.  1  consider  this  as  a  new  and  danger- 
ous attempt  to  make  the  defendants  liable,  and  that  even  beyond 
the  extent  to  which  indorsers  are  ;  and  if  we  were  to  qiake  them 
liable,  it  would  be  difficult  to  say  what  law  attaches  on  them; 
As  to  the  distinction  between  a  general  and  a  particular  agency ; 
1  think  it  was  pointedly  put  by  my  Brother  Ashhurst,  with  whom 
J  entirely  agree. 

Rule  absolute  (a).   . 

(a)  Vide  post.  4  vol.  177.  S.  C. 

Doe  on  the  Demise  of  Mussell  against  Morgan.      j^^^Ji^ 
g^EORGE  Mttssell,  seised  in  fee  of  the  premises  in  question,  ^.  devised  to 
*^  on  13th  December  1727  by  will  devised  them  to  his  wife  ^llnd^Ilo^c. 
Elizabeth  for  life,  remainder  to  his  son  Ebenezer  Mussell  for  the  for  99  yean,  if 
term  of  99  years  if  he  should  so  long  live,  and  from  and  after  lonViive/re- 
the  several  deceases  of  his  wife  and  son,  to  the  heirs  of  the  body  mainder  to  the 
o(  Ebenezer:  but  his  will  was  that  it  should  not  descend  en-  body  of  C.^  the 
tirely  unto  his  [Ebenezer^s]  eldest  son,  but  that  he  [Ebenezer]  remkinder'to 
might  by  deed  or  will'devise,  limit,  and  appoint,  the  same  to  and  i^o^y  ^f^.  was 
for  the  benefit  of  alibis  children  that  should  be  living  at  his  heJdacontia- 
decease;  and  if  he  should  make  no  such  limitation  or  appoint-  andnotanexe- 
ment,  (hen  that  the  same  should  be  equally  divided  among  all  and  ^^^^^^  *!fVc*t- 
e very  the  son  and  sons  as  tenants  in  common,  and  the  several  edbyC/ssur- 
heirs  of  the  body  and  bodies  of  such  son  and  sons,  with  benefit  of  J^imf  no  pre'* 
survivorship  among  the  sons,  and  if  there  should  be  but  one  son,  to  ceding  estate 
that  son  only;  in  default  of  such  issue,  to  the  daughters  with  like  j^apportft.  ^* 
limitations ;  with  divers  remainders  over.     George  Mussell  died 
Qtb  June  1733.    The  widow  entered  and  died  October  1741. 

Ebenezer 


Dob 
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1790.        Ebenexer  entered,  and  in  1752,  having  then  only  one  daifihto, 
by  lease  and  release  conveyed  ihe  premises,  in  contemplatioBof 
a  marriage  between  Morgan  and  the  said  daughter,  to  die  aseof 
MoacAv.      the  husband  for  life,  remainder  to  the  wife  for  life,  remainder 
;      /:i       f     to  the  issue  of  that  marriage.     £6fite2fr  afterwards  mairiedaad 
yy^L^j, . /v^o  ..  ..    j^^j  j^^^  ^^^  j^^^^  ^j  ^^^  plaintiff,  and  died  in  1764.     Thede- 

'"-  ^1  ^V  -'  fendant  is  the  surviving  issue  of  the  marriage  between  HargtOL 

and  Elizabeth  Morgan.  The  question  was,  whether  the  detise 
to  the  issue  of  Ebenezer  was  good  by  way  of  executory  derbe^ 
or  was  a  contingent  remainder ;  if  the  former,  the  plaintiff  vis 
entitled  to  recover:  bu^  if  the  latter,  it  was  destroyed  oo  the 
death  of  the  tenant  for  life  during  £^n€2er's  life,  for  wast  0(3 
particular  estate  to  support  it. 

Chambrt,  for  the  plaintiff,  contended  that  die  lessor  of  th 
plaintiff  took  an  estate  by  way  of  executory  devise  under  tk 
will  of  the  grandfather.  Perhaps  the  defendant  may  rest  fab 
claim  on  the  rule  laid  down  in  Purefoy  v.  JRogers  (a)*  that  where- 
ever  a  limitation  can  take  place  as  a  contingent  remainder,  k 
shall  not  take  effect  as  an  executory  devise ;  and  it  may  be  coar 
tended  that  this^might  have  taken  effect  as  a  remainder,  if  the 
tenant  for  life  had  survived  her  son.  To  this  it  may  be  answer- 
ed, that  that  rule  is  not  applicable  to  the  present  case.  It  has 
never  yet  been  held  to  extend  to  a  case,  where  (like  the  presest) 
an  intermediate  estate  was  interposed :  bul  in  aU  the  cases,  to  vbdi 
it  has  been  applied,  the  estate  limited  in  remainder  was  to  take 
effect  immediatehf  on  the  determination  of  the  estate  for  life,  h 
those  cases  the  remainders  might  have  taken  place  exactly  in  tbe 
order  in  which  the  devisor  supposed  the  events  wouici  happeo: 
but  here  the  remainder  (as  a  remainder)  to  Ebenezer's  chiMita 
could  not  by  possibility  take  place  in  the  order  pointed  oat  by 
the  will;  for  this  limitation  was  created  on  the  suppositioB 
that  the  son  would  survive  his  mother,  and  yet  if  it  were  to 
take  place  as  a  remainder,  it  could  only  have  been  in  the  efsst 
of  the  mother  surviving  her  son.  So  that  effect  cannot  be  given 
to  the  intention  of  the  devisor  by  construing  this  to  be  a  con- 
tingent remainder ;  but  it  may,  by  considermg  it  as  an  ezecniorj 
devise.  And  as  it  has  always  been  the  object  of  the  Conrts  to 
effectuate  the  intention  of  the  devisor,  if  it  can  be  done  cob- 
sistently  with  the  rules  of  law,  it  may  be  held  that  the  lessoc 
of  tbe  plaintiff  is  entitled  to  recover,  without  infringing  09  tk^ 

(c)aSRSMii.388. 
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Tule  in  Purefotf  ▼•  Rogers,  od  the  groand  that  this  b  an  ex«       1790. 
ception  to  it.  — 

Oreggf  contra,  relied  on  the  rule  in  Purefoy  v.  Rogers,  which       ^^^1^ 
xfvcs  inflexiblei  and  had  been  repeatedly  recognized  in  a  variety     Moroav, 
of  subsequent  cases:  Carth.  309.;  2  Vez.  610.;  and  3  Wih.  946. 
And  he  cited  Popham  ▼.  Banfield,  Salk.  236,  , 

Lord  KbKYON,  Ch.  J. — No  arguments  tend  so  much  to  se- 
duce our  judgments  as  those  which  are  addressed  to  our  passions; 
and  therefore  they  ought  to  be  discouraged  in  the  courts  of  law. 
I  verily  believe  that  it  would  have  been  better  for  the  public  if 
the  same  rules  of  construction  which  hold  in  the  cases  of  deeds 
bad  always  been  applied  to  wills.  For  we  find  that  very  few 
questions  arise  on  the  limitations  of  estates  in  deeds  compared 
to  those  which  arise  on  wills.  Certain  technical  expressions 
were  formerly  adapted  for  the  creation  of  particular  estates;  and^ 
those  being  well  understood,  it  seldom  happens  that  others  less 
defi  nite  are  substituted  in  their  room.  Soon  after  the  statute  of 
Uses  an  attempt  was  made  to  introduce  a  different  construction 
on  deeds  to  uses  from  that  which  was  put  on  common  law  con- 
veyances ;  but  that  attempt  failed  of  success,  and  the  same  rule 
of  construction  applies  to  both.  However  it  is  now  too  late 
to  apply  it  to  wills:  but,  notwithstanding  greater  indulgence 
is  shewn  to  wills  than  to  deeds7  we  must  take  care  not  do  depart 
from  those  rules  which  have  been  long  established  in  the  con- 
struction of  wills.  It  was  some  time  before  executory  devises 
were  admitted  by  the  courts  of  law;  but  being  found  of  general 
tttflity,  they  were  established  in  the  time  of  Charles  the  First ; 
and  therefore  it  would  be  dangerous  now  to  overturn  them. 
But  if  ever  there  existed  a  rule  respecting  executoty  devises, 
which  has  uniformly  prevailed  without  any  exception  to  the 
contrary,  it  is  that  which  was  laid  down  by  Lord  Hah  in  the 
case  of  Purefoy  v.  Rogers,  that  **  where  a  contingency  is  limited 
^<  to  depend  on  an  estate  of  freehold,  which  is  capable  of  support- 
**  ing  a  remainder,  it  shall  never  be  construed  to  be  an  executory 
''  devise,  but  a  contingent  remainder  only,  and  not  otherwise.'' 
Now  that  rule  applies  to,  and  must  govern,  the  present  case. 
In  Hopkins  V.  Hopkins  (a),  where  there  was  a  devise  to  trustees  in 
trust  for  S.  Hopkins  the  son  of  John  Hopkins  for  life,  remainder 
to  his  first  and  other  sons  in  tail  mail,  remainder  to  the  other 
sons  of  John  Hopkins  successively,  with  like  remainders  to  their 
first  and  other  sons,  tfc;  remainder  to  the  first  and  every  other 

(c^  Cm.  TeH^.  Tsl^.  44. 

son 
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17gO»       son  of  his  daughter  Sarah  \  remainder  to  the  first  and  efeit 

~         other  son  of  Ann  Dare  in  tail  male,  remainder  lo  his  own  n^ 

^1^        heirs;  and  S.  Hopkins  died  in  the  devisor's  Iffetime,  wAm 
Morgan,      issue;  John  Hopkins  had  no  other  son;  and  no  other  renainkr- 
man  was  in  esse  at  the  time  of  the  devisor's  death  bat  asoo«[ 
A.  Dare ;  the  question  was  whether  by  SaMueTm  deadi  in  the  de- 
visor's lifetime  the  several  limitations  between  him  and  Dot 
were  not  become  void ;  or  whether  the  intermediate  iiniititiott 
should  not  enure  by  way  of  executory  devise  to  anj  other  »& 
be  might  thereafter  have :   Lord  Cbanoellor   Mardmick  gii 
''  It  seems  to  be  allowed  that  if  things  had  stood  atthedefiscn 
"  death  as  they  did  at  the  time  of  making  the  will,  the  limiutn 
**  in  question  would  have  been  a  remainder,  by  reason  of  &fnarfi 
**  estate,  which  would  have  supported  it :  So  is  the  case  of  Ptiro 
'*/oy  V.  Rogers ;  and  limitations  of  this  kind  are  never  cooatned 
**  to  be  executory  devises,,  but  where  they  cannot  take  effect  a.* 
**  remainders."    And  in  that  case  it  was  expressly  decided  tobs 
an  executory  devise  on  the  ground  of  SamueFs  death  in  the  liie- 
time  of  the  devisor.    This  point  therefore  has  been  too  lor-: 
settled  to  be  now  over-ruled. 

Per  Curiam,  Postea  to  the  defeodiB' 


jMihth.  Rider  against  Smith. 

In  an  action  rT^HIS  was  an  action  on  the  case  for  not  repairing  a  priw^ 

not  rep^idTSig  a  -^    r<^^  leading  through  the  defendant's  grouux^.    Thtii- 

r^dfn*'^*  claration  stated  that  the  plaintiff  on,  tfc.  and  long  before,  »a» 

throogh  the  and  from  thence  hitherto  hath  been  and  still  is  possessed  of  a  cer 

defendant*!  |,jq  messuage,  6(c.  and  by  reason  of  his  possession  thereof  vti 

sufficient  for  entitled  to  a  certain  way  from  the  said  messuage  unto,  icK 

^w^aftte  ^bi^ough  and  over  a  certain  close  of  the  defendant,  Sfc.  antou 

defendant «  into  the  King's  common  highway,  4rc«  and  so  back  again,  ^c.  fiti^ 

dMclTbonnd  ^^^  8a>^  King's  common  highway  unto,  into,  Sfc.  to  go,  pass,  it 

to  repair.  But  repass,  6fc ;  that  the  defeudant  now  is  and  during  all  the  m 

dant  prescribe  aforesaid  hath  been  lawfully  possessed  of  and  in  the  said  ck» 

in  right  of  his  called,  ^c.  and  of  and  in  divers,  lo  wit,  two    other  cl«es  i 

mnst  shew  the  l>nd  in  the  parish  of  Manchester  aforesaid,  with  the  appurti 

^^^^^h^^  nances,  contiguous  and  next  adjoining  to  the  said  close,  ^rJ 

daims  the  Wit,  ^c*   And  that  the  defendant,  by  reason  of  his  possession  of  tl 

pnvUege,  ^^jj  ^^^^^  called,  Sfc.  and  the  said  two  closes  of  land  with  tbe  a| 

partenaDce 
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purtenanceSj  contiguous  and  next  adjoiniDg  thereto,  during  all        1790. 
the  time  aforesaid  of  right  ought  to  have  maintained  and  re-       r 
paired  and  still  ough)  to  maintain  and  repair  at  his  own  proper        a^aintt 
costs  and  charges,  when  and  so  often  as  the  same  hath  been        3hith. 
necessary,  the  said  way  leading,  S^c.  yet  that  he  had  wrongfully    C-^-Ll^tAir^fi.tJA 
and  injuriously  permitted  it  to  be  ruinous  and  out  of  repair,  ^c.  /  /\    >  ^  .w, 

ftr  ipiod,  l^c.  ^        CU^i^U.^,.  l^Mu. 

To  this  declaration  there  was  a  general  demurrer,  and  joinder  .    /  ^ 

in  demurrer*  f  ' 

Chambre,  in  support  of  the  demurrer,  objected  to  the  declara- 
tion, because  it  did  not  shew  by  what  right  or  obligation  the 
defendant  was  bound  to  repair  the  road ;  he  is  not  bound  of 
common  right,  merely  as  occupier.  Declaring  generally  on  *. 
possession  is  not  sufficient  against  the  owner  of  the  soil,  though  it 
is  against  a  wrong-doer.  Strode  v.  Byrt,  4  Mod.  420.  Kenrick 
V.  Toyfor,  1  fVils.  326.  Waring  v.  Griffith,  1  Burr.  443.  In 
Keihp.  52.  pi.  4.  a  distinction  was  taken  between  the  mode  of 
charging  the  owner  of  the  inheritance,  and  the  occupier  only, 
with  the  repair  of  a  road;  agamst  the  latter  it  is  necessary  to 
allege  a  prescription,  though  not  against  the  former.  So  in  JR. 
V.  Sir  T.  Fanshawj  1  Ventr.  331.  an  indictment  for  not  repair- 
ing a  bridge  against  the  defendant  ratione  tenurm  was  held  good. 
But  in  Sty.  400.  such  an  indictment  by  reason  of  his  tenements 
was  quashed.  This  latter  authority  therefore  is  directly  in 
poinf. 

Wood,  contra.  Formerly  a  distinction  was  taken  between  a 
charge  against  a  wrong-doer,  and  against  the  owner  of  the  land : 
but  it  is  now  sufficient  to  declare  generally  on  the  possession  of  the 
defendant,  and  to  charge  him  in  respect  of  that  possession.  The 
precedents  for  above  this  last  century  have  been  m  that  form, 
and  no  objection  has  hitherto  been  made  to  them.  And  in 
Blockley  v.  Slater,  1  Lutw.  1 19.  it  was  held  sufficient.  Sands 
V.  Trefuses,  Cro.  Car.  575.  So  in  an  action  for  not  grinding 
at  the  plaintiff's  mill,  it  is  sufficient  to  say  that  the  inhabitants 
ought  of  right  to  grind  their  corn  there.  Chapman  v.  Flexman, 
S  rentr.  ^l.  It  seems  admitted  that  if  the  defendant  had'been 
charged  by  reason  of  his  tenure  it  would  have  been  sufficient : 
DOW  this  amounts  to  the  same  thmg;  Jot  the  onus  pritnd  fade 
goes  with  the  possession. 

The  Court  were  clearly  of  opinion  that  the  declaration  suffi- 
ciently charged  the  defendant  by  reason  of  his  possession.  And 

BULLER, 
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BuLLBB,  J.  said  the  distinction  was  between  cases  vbetetb 
plaintiff  lays  a  charge  upon  the  right  of  the  defendmt,  lod 
where  the  defendant  himself  prescribes  in  right  of  Us  ovn 
estate.  In  the  former  case,  the  plaintiff  is  presumed  to  be  ig- 
norant of  the  defendant's  estate,  and  cannot  therefore  plesdh; 
but  in  the  latter  the  defendant,  knowing  bis  own  estate  in  ri«bt 
of  which  he  claims  a  privilege,  must  set  it  forth.  In  S.  t.  Sir 
J.  Bucknall  (a).  Lord  Halt  said  **  where  a  man  is  obliged  to 
"  make  fences  against  another,  it  is  enough  to  sayonuiesocrapa- 
<^  tares  ought  to  repair,  S^c.  because  that  lays  a  charge  apontlie 
"  right  of  another,  which  it  may  be  he  cannot  particularly  kDOt/ 
And  notwithstanding  two  out  of  the  three  of  the  Judgeswereofa 
different  opinion  in  Halbackv.  Warner {b) ;  yet  several  subseqaot 
cases  have  been  determined  on  the  above  distinction.  In  1  Iti&t. 
£64,  there  is  the  report  of  an  action  on  the  case  against  the(i^ 
fendant  for  not  repairing  a  fence,  where  the  allegatioa  was  tliit 
the  tenants  and  occupiers  of  such  a  parcel  of  land  sdjoining 
the  plaintiff's  have  time  out  of  mind  maintained  it,^c.;  Holt 
*'  moved  in  arrest  of  judgment,  **  that  the  prescriptioa  is  laid 
'^  in  occupiers,  and  not  shewn  their  estates  ;  and  that  bsdi  been 
«  judged  naught  in  1  Cro.  155.  and  2  Cro.  665/'  But  tbc  Court 
said  "  it  is  true  there  have  been  opinions  both  ways ;  but  \\i 
**  good  thus  laid,  for  the  plaintiff  is  a  stranger  and  presumed  if- 
'<  norant  of  the  estate :  but  otherwise  it  is  if  the  defendant  hd 
"  prescribed  J'  So  in  Tenant  v.  Goldwin  (c)  in  an  action  on  the 
case  for  not  repairing  a  wall  "  debuit  reparare**  was  held  anfr 
cient.  The  case  of  Winford  v.  WaUastan  (rf)  is  also  to  the  »fflf 
effect. 

Judgment  for  the  pUntis* 


(a)  2  Ld,  Roym.  804. 
(c)  Salfc.  360. 


(6)  Cro.  Joe.  665. 
(d)  3  L<9.  266. 


Frtdoy, 
JiiMlSth. 

British  ihiM 
in  pawiDg  Dy 
tbe  Edyslofie 


The  Trinity  House  against  Sorsbie. 

nPHE  question  in  this  action  was  whether  BritishAvJli^f^ 
d  th    r  h  ^^  property  of  British  subjects,  are  liable  to  the  payn>«"^ 

hoiiMfl  lo^t^     of  ^  various  light-house  duties  for  passmg  by  the  Edystone^ 
Channel,  not     |he  other  light-houses  in  the  Channel,  in  sailing  from  foreign  po|^ 
to  foreign  port,  not 'having  touched  a^any  place  in  Great  Brtto^^ 
or  Ireland.    On  the  trial  before  Lord  Kemfon  a  special  terdict 


touching  at  any 

place  in  Greui 

Briiam  or  Irt» 

land,  are  not 

liable  to  pay  « 

the  lii^t'^ouse  datici  to  the  Trmiy-H^tue. 
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was  foundy  disclosing  the  facts  which  gave  rise  to  the  question ; 
and  stating  the  statute  4  Ann.  c.  20.  {a\  respecting  the  duties 
payable  on  passing  the  Edyttone  Light*  House f  and  several  char- 
ters granted  to  the  TrinU^House  with  respect  to  the  light- 
houses on  the  island  of  Portland  (J)\  on  this  Caskett  (c)  Rocks ^ 
near  Aldtmey^  and  on  the  Needles  (d)  Point  in  the  Isle  of  Wight. 
Holroyd  for  the  plaintiffs.  It  appears  from  the  preamble 
of  the  statute  of  Ann,  that  that  act  was  passed  for  the  en- 
couragement of  trade  and  navigatioo,  and  for  the  support  of 
light-houses  which  are  so  conducive  to  those  ends ;  and  there- 
fore,  in  order  to  answer  the  purpose  of  creating  a  sufficient  fund 
for  the  maintenance  of  these  lights,  it  ought  to  be  liberally  con- 
atrued.  So  also  ought  the  King's  charters  to.be,  which  were 
granted  for  the  same  purpose*     By  the  act  of  8  Eli%.  c.  13., 

(a)  This  act  is  not  printed  in  the  common  edition  of  the  statntes.  It  is  Intitled 
*'  An  act  for  the  better  enabling  the  nv»ter,  wardens,  and  assistants  of  the  Tn* 
**  niiy  Houge,  to  rebuild  the  light-house  on  tlie  Ed^Hone  Rock."  After  allading 
to  the  statnte  of  8  El.  c,  13.  it  recites  the  danger  to  which  ships  are  liable  in  pas. 
sing  the  Edysimu  Rock,  and  that  in  consequence  of  an  agreement  entered  into 
between  the  7Wfif<y*Hot(s«and  the  masters  and  owners  of  shippings  the  former, 
in  consideration  of  receiving  Id.  per  ton  ouiwardc,  and  the  like  huoardsjor  allekipe 
and  vessels  which  should  pass  by  such  light-housCj  (coasters  excepted,  which  should 
pay  ifd,  otily  for  each  voyage,)  had  in  1696  erected  a  kght-honseon  the  rock,  to 
the  satisfaction  of  the  officers  of  ships  of  war,  and  of  all  others  concerned  in  trade 
and  navigation,  and  that  it  was  preserved  till  1 709,  when  it  was  blown  down ;  the 
preamble  then  states  the  necessity  of  rebuilding  it,  and  in  order  to  enconrage  the 
Trinity' Houseso  to  do,  the  statute  enacts  that  after  the  building,  ^c.  and  placmg 
a  light,  i^e.  there  shall  be  paid  to  the  said  master,  i^c,  by  the  masters  and  owners 
of  all  Engiish  ships,  hoys,  and  barks,  ttluch  shall  pass  by  the  said  light-house,  so  in- 
tended to  be  erected  (except  coasters)  the  duty  qfld.  per  tom  outward  bound,  and 
also  id,  per  ton  inward  bound,  that  is  to  say,  of  the  mercliant  one  moiety,  and  of 
the  owner  of  the  ship  the  otlier  moiety ;  and  for  all  strangers' or  aliens' ships  id.  for 
every  ton ;  and  for  coasters  2«.  for  each  time  they  shall  pass;  the  said  several  du- 
ties  to  be  collected  and  received  by  such  person  as  tlie  master,  ifc.  shall  appoint 
in  that  behalf,  in  such  port  or  place  whence  such  ship,  ifc.  shall  set  forth,  or  where 
such  ship,  Sic,  shall  arrive  before  they  load  or  vnioad  the  goods  therein. 

(b)  Under  the  charter  of  2  Geo.  1.  relating  tu  the  light-honse  on  the  island  of 
Portland,  the  master,  wardens,  ifc.  are  entiUcd  '*  to  receive  of  the  masters  and 
owners  of  all  ships  and  vesseb  the  several  duties  of  one  half-penny  per  ton  in,  and 
**  one  half-penny  per  ton  out,  for  all  British  ships  bound  to  or  from  foreign  parts; 
*'  double  the  same  for  strangers ;  and  lid.  a  vessel  for  coasters,  as  ottcn  as  they 
"  should  pass  by  thesaid  light-honse ;  the  duties  upon  outward-bound  ships  to  be 
'<  paid  before  their  clearing  outwards  at  any  of  tlic  King's  custom-houses.'^ 

(c)  The  words  in  the  charter  of  9  Geo,  l.  respecting  this  duty,  are  precisely 
similar  to  those  in  the  2  Geo.  i.  sup. 

(d)  The  charter  2t  Geo,  S.  under  which  this  light  honse  was  erected,  enables  the 
Triniiy'House  "  to  receive  of  the  masters  and  owners,  Sfc.  these  dnUes^/or  all 
**  British  ships  or  vessels,  which  should  pass  by  the  same  lights,  inward  or  outward 
*'  bound,  one  half-penny  per  ton,  and  for  all  such  strangers^  or  aliens*  ships  orvessels 
'<  Of  should  happen  to  pass  by  the  same  light,  or  which  might  be  bended  thereby,  the 
*'  sum  of  Id.  per  ton  -,  and  for  every  coaster  passing  by  the  same  lights  t2d.  j  tlie 
^'  tolls  or  duties  npon  outward-bound  ships  to  be  paid  before  their  clearing  out- 
wards." 

Vol.  IH;  S  D  which 
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which  enables  the  Corporation  of  the  Trimty'House  to  erect 
beacons,  Sfc.  it  appears  that  it  was  for  the  preserratioD  of  ships 
*in  general.  The  preamble  of  the  statute  of  4  Annt,  c.  20.  r^ 
specting  the  Edy stone  Light- Housif  mentions  that  it  irss  com- 
pleted to  the  satisfaction  of  all  concerned  in  trade  and  nav^< 
tion ;  and  the  duty  is  imposed  upon  all  ships  passing  bj  the 
light-house.  The  words  ^*  inward"'  and  "  outward  boand^ 
do  not  apply  to  the  clause  in  which  foreign  ships  are  mentiooed: 
but'the  expression  **  outward  bonnd"  means  evidently  to  ipplf 
to  British  ships  sailing  from  the  port  from  which  she  siili, 
whether  that  be  in  Great  Britain  or  in  foreign  parts.  The  sulh 
sequent  statute  of  8  Anne,  c.  17.  which  extends  the  former  sU' 
tute  to  ships  coming  into  JmA  harbours,  does  not  take  notice  of 
any  other  voyages,  and  therefore  leaves  them  in  the  same  state 
as  they  were  before.  The  same  construction,  that  is  pat  upoo 
this  statute,  (4  Anne,)  must  also  l>e  put  upon  the  charters,  which 
are  in  pari  materia ;  and  the  words  are  nearly  the  same  in  both. 

J^ark  for  the  defendant  was  stopped  by 

The  Court. —It  is  moat  evident  that  the  words  inward  and  out- 
ttard  bound  restrain  the  payment  of  these  duties  to  such  vessels  as 
depart  from,  or  touch  at,  British  ports.  This  is  clearly  proTed 
by  the  act  of  the  Legislature,  who  deemed  it  necessary  to  pass 
the  Stat,  of  8  Anne,  in  order  to  extend  the  liability  to  pay  tosucb 
ships  as  touched  in  Ireland  only.  It  is  impossible  to  ai^e  that 
foreign  ships,  sailing  from  foreign  port  to  foreign  port,  tre 
liable  to  be  called  upon  for  this  duty.  Upon  principles  of  pub- 
lic policy  then  we  ought  not  to  impose  upon  our  own  ships^ 
when  engaged  in  foreign  service,  any  burdens  to  which  foreigners 
are  not  subject.  In  lime  of  peace,  our  transports  are  engagedio 
foreign  service,  to  the  great  increase  of  our  navigation,  the  eo- 
couragement  of  trade,  and  the  support  of  our  seamen.  But  if 
subject  to  duties  to  which  foreigners  are  not,  the  latter  will  be 
able  to  let  their  ships  at  a  lower  rate,  or  the  British  freighter 
must  pay  the  duties  out  of  his  own  pocket,  which  will  put  > 
total  stop  to  this  species  of  trade.  The  case  is  too  plain  to  sdoit 
of  any  doubt. 

Judgment  for  the  defendant. 
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The  Kino  against  The  Inhabitants  of  Cathering- 

TON.  June  19Ui. 

TWO  Justices  by  an  order  removed  WiUiam  Booker.  Sarah  The  mortgagee 
•  OT  several 

his  wife^   and  their  three  children,   from  the  parUh  of  hoaxes,  after 

Compion  in  the  county  of  Sussex  to  the  parish  of  Catherin£ton  recovering  pos- 
■*  ^.  *  .  °   •      sesiion  ID  eject- 

m  the  county  of  Hants.    Upon  appeal  the  Sessions  confirmed  ment,  permit- 

the  order,  subject  to  the  opinion  of  the  Court  on  a  case ;  stating     l!jor  to"inha- 

That  the  pauper  gained  a  settlement  in  Catherington  prior  to  bit  one  of  them 

Michaelmas  1789,  by  residing  upon  a  freehold  estate,  belonging  «*Ili^^*th^'^ 

to  his  wife.      The  pauper  was  also  entitled  to  the  equity  of  re-  latter  gained 

demption  of  a  freehold  estate  in  Compton,  consisting  of  several  by  rach^^u 

dwelling-hotises,.   of  the  annual  value  of    Id/.  5s,  which  had  dence-.forhe 

been  mortgaged  by  his  father  to  Elizabeth  Morey,  which  mort-  seluion  «i"»wr/- 

gage  was  afterwards  assigned  to  one  Ai/les,  In  Michaelmas  Term  ^<^^''* 

1788  jii/les  delivered  declarations  in  ejectment  to  the  pauper  as    ^^  J"*  ^'o^J* 

landlord,  and  to  the  several  tenants  in  possession  of  the  estate  in       lb.  sss. 

*  Compton;  and  thereupon  the  tenants  attorned 'to  Jyles.    About    ^  ^***»  ""^' 

Michaelmas  1789  the  pauper  asked  permission  of  Mr.  Newland^ 

the  agent  and  solicitor  for  Ayles^  to  inhabit  one  of  the  houses, 

part  of  the  mortgaged  estate,  and  which  was  then  untenanted, 

for  the  purpose  of  over'looking  some  repairs,  which  he  |^;roposed 

to  do  upon  the  estate  with  an  intention  to  sell  the  same,  and  pay 

the  mortgage  money.     In  consequence  of  such  permission  he 

went  into  one  of  the  houses,  and  inhabited  the  same  for  upwards 

of  three  months,  when  he  was  removed  by  the  present  order.  The 

pauper  did  not  during  such  residence  do  any  thing  towards  the 

repairs  of  any  of  the  houses,  or  towards  a  sale  of  the  estate.  No 

agreement  was  made  between  the  pauper  and  Mr.  Neizland  with 

respect  to  any  rent  to  be  paid  by  the  pauper  for  such  house. 

Chambre,  in  support  of  the  orders.    This  is  not  like  any  of  tlie 

cases,  in  which  it  has  been  holden  that  a  cestui  que  trust,  or  a 

mortgagor  in  possession,  has  gained  a  settlement;  for  here  the 

pauper  was  not  in  possession  as  mortgagor,  but  only  by  the  li- 

cense  of  the  mortgagee  for  a  particular  purpose.     In  R,  v.  St. 

MichaeFs  Bath  (a),  an  insolvent,  who  had  conveyed  his  whole 

estate  to  trustees  for  the  payment  of  his  debts,  which  appeared 

to  exceed  the  value  of  his  estate,  did  not  acquire  a  settlement  by 

residing  upon  that  estate. 

Bowery  contra.  Before  the  mortgagee  gained  possession  of  the 

estate;  the  mortgagor  was  strictly  tenant  at  will  j  so  he  became 

(a)  Dougl  608.  and  CM,  tlO. 
I  3  D  2  again 
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1790.        again  on  the  mortgagee's  permitting  him  to  have  the  posses* 

"""^        sion,  after  the  recovery  in  ejectment     And  if  a  rewdente 

tticttinst        Upon  such  estate  in  the  first  instance  would  have  been  sufficient 

^  tonu^of  ^'     to  give  him  a  settlement,  there  seems  to  be  no  reasbo  why  be 

Catheuing-    should  not  also  acquire  a  settlement  by  residing  upon  the  estate 

^^^*  in  the  other  instance.     Now  it  has  been  repeatedly  held  thai  a 

mortgagor  in  possession  gains  a  settlement. 

Lord  Ken  YON,  Ch.  J.— It  has  been  long  established  tbatafl 
equitable  title  is  sufficient  to  give  a  settlement.  But  in  the  case 
alluded  to  the  mortgagor  was  in  possession.  So,  by  the  act  for 
regulating  votes  of  county  elections,  either  the  mortgagor  or 
mortgagee  in  possession  may  vote.  But  in  this  case  the  party  bt^ 
neither  ji/5  in  re  or  ad  rem, 

BuLLER,  J.— In  the  case  of  R.  v.  St.  AfichaeFs  Baik  it  ww 

said  that  either  a  mortgagor  or  mortgagee  might  gain  a  settlement 

according  to  circumstances;  one  of  those  circumstances  is  posto- 

sion :  and  upon  possession  all  the  questions  have  turned. 

Per  Curiam,  Both  orders  coofirmed; 


j!^"\7nu     The  Ki^q  against  The  Inhabitants  of  Pidd"- 

TRENTHIDE. 

da?**  wilt  >e   TT^'O  Justices  by  an  order  removed  John  Belly ,  Elizabilh\ii 

a  »ett]emeDt        ^     wife,  and  their  nine  children,  from  the  parish  of  Choliif^ 

iabbit^wMreiT    ^^^^^g  i°  ^^^  county  of  Dorset  to  the  parish  of  PiddletrentMit 

though  Uip 

party  taking 

it  have  no 

interest  in  the 

soil,  except 

that  of 

enterinur  npon 

the  warren  to 

kill  rabbits. 
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in  the  same  county.  The  Sessions  on  appeal  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following  case. 

It  was  proved  that  for  two  or  three  years,  vrhile  the  paoper 
lived  in  the  parish  ofChaldon  Herring,  he  rented  in  thai  parish 
a  dairy  of  30  cows,  some  at  oL  10s.  and  others  at  .5/.  percov, 
with  liberty  to  cut  furZQ  on  Grange  Warren,  and  on  olbcr  parts 
of  the  farm,  for  the  use  of  the  dairy  only ;  and  a  warren  io  U< 
^^-/ rabbits  for  his  profit  called  Grange  Warren,  with  a  small  house 
on  it  tp  keep  nets,  in  the  same  parish,  of  the  same  man,  si  SOI' 
per  annum ;  and  also  another  rabbit  warren  in  the  neighbour- 
hood, called  Helaorth  Warren,  for  the  same  purpose  at  I5l>p^ 
annum.  The  cows  were  to  feed  in  particular  groundi  at  P*'* 
trcular  seasons  of  the  year,  as  is  usual  in  the  letting  o(  dsitie^ 
The  pauper  and  his  man  sometimes  slept  in  the  house  in  Granp 
Warren.    The  pauper  had  no  right  in  the  soil  of  cither  o(  ^ 

(a)  R.V.  The  InhabitaaU  of  Tolj^ddle,  post.  i.  vol.  671.   See  alMBvH 
▼.  Afoerv,  post.  5  voL  St9. 
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taid  warrens,  eicept  that  of  entering  upon  and  killing  rab-        1790. 

bits  there ;  the  persons  of  whom  he  rented  the  warrens  coo«        

atantly  depasturing  the  same,  and  ploughing  some  part  thereof.  J^ahut^ 

Bond,  N.  in  support  of  the  order  of  Sessions,  contended  that  Tbe  iDhabi- 
the  pauper  did  not  gain  a  settlement  in  Chaldon  Herring  either  Pidulkther- 
by  renting  the  dairy,  or  by  the  right  of  entering  on  the  warren  thidk. 
and  killing  the  rabbits.  As  to  the  first,  the  case  of  R,  v.  Lock* 
trhf  (a)  is  decisive ;  where  the  Court  considered  it  as  a  mere 
personal  contract  for  the  use  of  the  cows  ;  and  that  case  has  been 
recognized  and  acted  upon  in  several  subsequent  determina- 
tions; With  regard  to  the  Sid,  it  cannot  be  denied  but  that 
a  warren  is  a  tenement ;  but  this  was  not  a  taking  of  a  warren, 
but  merely  a  perwnal  contract  for  the  rabbits  on  a  particular  spot, 
with  libehy  of  entering  on  the  soil  for  the  purpose  of  killing 
them.  It  appears  that  the  pauper  had  no  right  in  the  soil,  the 
produce  or  any  thing  filed  to  the  soil ;  the  produce  of  the  soil 
was  in  another,  who  depastured  and  sowed  it;  the  pauper  had 
only  a  right  of  entry;  all  otherright  is  negatived  by  the  case  ; 
his  profits  did  not  arise  from  that  right  of  entry  ;  that  was  only 
the  mean  of  using  his  property.  But  a  mere  right  of  entry  can- 
not be  considered  as  a  tenement,  on  which  a  person  comes  to 
settle,  within  the  13  4r  14  Car.  S.  All  the  cases  on  this  subject 
have  turned  on  the  question  whether  or  not  the  soil  was  taken  ; 
R.v*Miachinghampton{b);  R.y.Linwood(c);  R.v.lVhixleyid); 
R.  V.  Old  Alreiford{e)\  R.  v.  Stoke  (f);  and  R.  v.  Lock^  ' 
erly  (g) :  but  here  the  soil  did  not  pass.  The  interest  which 
the  pauper  had  could  not  have  been  recovered  in  ejectment ; 
neither  could  be  have  maintained  trespass  quare  clauium  fregit 
for  any  injury  done  to  it;  nor  indeed  had  he  any  other  remedy,  if 
his  right  had  been  invaded,  but  that  which  is  applicable  to  mere 
personal  property,  an  action  of  trespass  for  the  taking* 

Coxe,  contra,  insited  that  the  pauper  was  not  an  object  of  re- 
moval within  the  IS^T  i4  Car,  2.,  which  was  passed,  as  appears 
by  the  preamble  to  prevent  vagrancy.  The  Legislature,  in 
passing  that  statute,  considered  that  a  person,  who  was  of  ability 
to  rent  a  tenement  of  10/.  per  annum,  was  not  likely  to  become 
chargeable  to  the  parish,  and  they  said  that  such  a  person  should 
bf  irremoveable.    Now  it  appears  by  the  case  that  the  pauper 

(€)  Burr.  .S.C. 315.    Boit.pl&^.       (b)  Bott.pl  63B.      (e)  Bott.  pi  64U 
{d)jint€,ivQliyr.  («)i<i|le,lvol.358.  (f) Ante, i\oU5U  (jf)Bun.!i.C.$\$. 

^  D  3  Mas 
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1790.        was  of  ability  to,  and  actoally  did,  reat  Marlj  9MLper  aiuiKB; 
— '         he  cannot  iberefore  be  said  to  come  wiihin  the  mitchief  which 
itgmin»i        ^^^  Statute  intended  to  prevent.    On  the  true  conttmciioa  of 
The  inhabi-     ||,a|  ^^t  the  pauper  gained  a  settlement  in   ChaUtm  Herrwg, 
Piddle-       either  by  renting  the  dairy,  or  by  taking  the  rabbit  warm.   As 
•PHENTBiDC.    (Q  iii^  (irst^  1,^  Iia()  a  visible  possession  of  a  permanent  ialtrest 
derived  from  the  eoii.    Tlie  case  of  R  v.  Lockerfy  was  detenaioed 
on  a  different  ground :  the  principle  in  that  case  may  goteni 
the  present ;  for  the  Court,  in  considering  what  was  a  tenement, 
said  it  must  lie  in  fe/fi/reand  relate  to  land;  now  the  interest  which 
the  pauper  in  this  case  had  in  the  dairy  lay  in  tenure,  and  it  re« 
lated  to  land.     Upon  the  very  principle  of  that  case  therefore  it 
may  be  decided  here  that  the  dairy  is  a  tenement  within  the  sti-. 
tute  ;  the  principle  was  only  misapplied  in  that  case.     In  R.  ▼. 
Old  Jlresford,  although  the  Court  said  that  on  the  facts  stsled 
they  would  presume  that  it  was  a  several  fishery,  and  that  the 
soil  passed  with  it,  yet  Buller  J.  said,  he  was  by  no  means lesdy 
to  allow  that,  if  it  had  been  any  other  kind  of  fishery,  it  woaM 
not  have  given  a  settlement.     In  I  Inst.  4.  b,  6.  a.  if  19v  b.prq^i 
a  prendre  are  considered  as  a  tenement:  now  this  is  tach ;  and  it  is 
connected  with  an  interest  in  the  land.     Secondly,  a  settleneot 
also  was  gained  by  taking  the  rabbit-wariren  ;  it  appears  on  the 
case  to'  be  a  renting  of  the  warren,  and  not  a  mere  personal  css- 
.    tract  for  rabbits  at  so  much  per  conple.    The  stnteasent  of  the 
case  that  the  pauper  had  no  interest  in  the  soil  is  no  more  tbao 
would  have  been*  implied ;  for  if  a  person  rent  a  turbary,  he  can 
only  dig  turves ;  if  he  rent  4  coppiced,  he  can  only  enter  and  est 
the  wood :  so  he,  who  takes  a  warren,  has  only  a  profit  a  prendre, 
and  no  right  in  the  soil.     A  wanen  is  distinct  from  the  iso^ 
and  a  tease  of  the  latter  will  not  pass  the  former.    Dy.  3(& 
^  Marg.  9.09.     The  rabbits  in  a  warren,  like  deer,  attend  the 
rnheritahce ;  1  Inst.  8.  d. ;  1  Roll.  Abr.  9 16 ;  and  2  Bf.  Om^  17. 
If  this  be  considered  as  a  lease  of  the  warren,  with  a  reserv- 
ation  to  plough  it,  yel  the  landlord  could  not  have  destroyed 
the  warren,  but  be  must  have  left  pasture  for  the  rabbits.    It  is 
sufiicieiit  if  they  occupied  the  warren  iih  common.    !{•  ^* 
Whixley,  ante  I  vol.  157.    If  then  this  were  a  taking  of  a 
warren,  it  m^s  sufficient  to  give  a  settlement ;  for  in  Kinur  «* 
Stofie  (a),  a  warren  was  held  to  be  a  tenement :  and  the  Coart 
there  said  **  a  mill  has  been  held  to  be  a  tenement  within  the 
''  statute,  and  why  not  this  ?  It  is  his  ability  to  pay  10/.  p^  ^^ 

(a)  1  Sif%u  era. 

i<  that 
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\  ^  that  is  tfae  foundatipn  of*  the  settlement  $  jiDci  whether  he  pay         1790. 

I  ^'  it  for  a  house  for  habitation,  or  for  a  warren  which  brings  him         

r  f^  in  a  profit,  is  not  material/'   Now  the  ground,  on  which  the        J^ai^^ 

Court  proeeeded  in  that  case,  is  applic^i^le  to  both  the  points  in     The  lohabi- 
!  the  present.  Piwdlctubn- 

I  Lord  KBNYON,Ch.  J.-r-If  we  were  now  called  upon  for  the        thid£. 

I  £rst  time  to  make  a  decision  on  this  statute,  perhaps  I  should 

,  have  some  difficulty  on  the  subject ;  but  the  Courts  have  put  a 

liberal  construction  on  it.     I  cannot  quite  agree  with  the  deter- 
mination of  /2.  V  Lockerly;  because  after  it  had  been  decided  in 
so  maiiy  cases  that  an  incorporeal  hereditament  would  give  a 
,  settlement,  1  should  have  thought  that  that  case  would  have  re- 

ceived a  different  determination.  But  without  considering  that 
case,  I  think  that  the  pauper  took  a  tenement  in  Chaldon  Herring  [5  East,  240.] 
both  by  renting  the  dairy  and  the  warren.  Lord  Coke  says  that 
prima  tonsura  is  a  tenement :  then  the  dairy  was  a  tenement. 
The  other  taking  was  also  sufficient ;  for  it  was^  if  I  may  use  the 
expression,  a  pernancy  of  the  profits  of  the  land  by  the  mouths 
of  the  rabbits.  A  free  warren  is  the  subject  of  a  family  settle- 
ment ;  a  prtecipe  will  lie  for  it ;  and  the  retaining  of  it  is  suffi- 
cient to  give  a  settlement.  If  this  case  had  been  precisely  similar  . 
to  that  of  R,  v.  Lockerljf,  perhaps  I  should  have  hesitated  before 
I  agree  to  overturn  that  decision :  but  as  this  is  distinguishable 
.from  that  case  (though  the  distmction  is  nice)  1  think  that  the 
pauper  gained'a  settlement  in  Chaldon  Herring* 

AsHHURST,  J. — 'Itaeems  difficult  to  i'econcile  all  the  cases  on 
•this  subject.  If  the  case  of  jR.  v.  Lockerlif  be  l.aw,  I  do  not  see 
how  this  pauper  can  have  gained  a  settlement  in  Chaldon  Her- 
ring :  but  as  there  ace  authorities  both  ways,  I  ani  inclined  to 
think  that  a  settlement  was  gained  in  Chaldon  Herring,  the  cri- 
terion, by  which  the  question  is  to  be  decided,  being  the  ability  q( 
«  the  person  taking  the  tenement. 

Bullae,  J.— In  all  doubtful  cases  one  leading  ground,  is,  the 
ability  of  the  pauper  to  pay  the  10/.  per  annum.  But,  on  the 
facts  here  stated,  I  think  this  person  rented  a  tenement  within 
the  construction  of  the  statute  qS  Charles.  I  cannot  agree  vith 
the  determination  of  R.  v.  Lockerly ;  that  was  considered  as  a  . 
personal  contract :  but  all  contracts  are,  in  some  respects,  per- 
sonal. The  question  in  such  cases  really  ought  to  be  whether 
or  not  it  be  a  contract  to  receive  profits  out  of  land:  the  pre- 
sent 1  consider  as  such ;  and  so  was  that  in  R.  v.  Lockerly ;  I 
am  therefore  of  opinion  that  the  conclusion  drawn  in  that  case 
»       •  3  D  4  was 
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was  wrong.  As  to  the  other  point :  I  do  not  consider  this 
merely  as  a  privilege  to  kill  rabbits  when  the  paoper  couMfiod 
them,  and  that  the  landlord  might  Uke  them  idl  if  he  cboseit: 
but  the  warren  was  to  be  kept  in  the  same  state  as  it  was  wfaei 
it  was  let;  otherwise  the  contract  between  the  landlord  sod  the 
tenant  would  be  destroyed.  In  that  respect  then  the  pauper  bad 
an  interest  in  the  land.  Besides  he  took  a  house  with  the  wvreo. 
GrosE|  J. — It  is  impossible  to  reconcile  all  the  cases  on  tiie 
subject;  and  I  do  not  understand  the  ground  on  which  that  of 
M.  V.  Lockerly  was  decided.  In  these  cases  I  think  that  if  the 
pauper  has  credit  to  rent  10/.  per  annum,  he  gains  a  settlement. 
The  case  of  Kinver  v.  Sione  decides  the  present. 

Both  orders  qnashed  (a). 
(a)  Vid,  R.  V.  The  Inbabitants  of  Brmnptn,  post.  4  toI.  948. 


Tuesday, 
JvneSSd. 


The  King  against  The  Justices  of  the  West-Ridixg 
of  Yorkshire. 


By  tbe  17  Geo.  A  Mandamus  was  applied  for  to  the  defendants  corn- 
power  of  -^^  mandiog  them  to  receive  and  determine  an  appeal  at  tbe 
on^c-^n  *^^"  General  Quarter  Sessions  by  the  surveyors  of  the  highways  of 
conditions  the  township  of  Lesion,  against  a  conviction  by  a  justice  or 
conWction  by  P®*^®  ^*^®^  ^^^^  December  1789,  for  not  having  delivered  in, 
a  juitice  of  the  pursuant  to  notice,  to  the  trustees  of  a  turnpike  road  (uoder 
peace  to  any       j  ^  q^  3   ^^  ^^^  ^  jj^^  j^  ^riti„g  ^f  |he  inhabiUotSi  *€•  W  ^ 

said  township  liable  to  do  statute  duty.  In  which  statute  it  v 
provided  '*  that  if  any  person  shall  think  himself  aggrieved  by 
**  any  thing  done  in  pursuance  of  this  act,  ^c.  such  persoo  fl»y 
''  appeal  to  the  justices  of  the  peace  at  any  General  Quarter  Ses- 
"  sion  of  the  peace,  to  be  holden  for  the  fVeit-Riding  of  the  cm- 
*'  ty  of  York,  within  six  calendar  months  after  the  cause  of  sach 
**  complaint  shall  have  arisen;  such  appellant  first  gi ving ten dijs 
''  notice  at  least  in  writing  of  his  intention  to  bring  such  appeal, 
"  and  of  the  matter  thereof,  to  the  clerk  or  treasurer  to  ^e  re- 
"  spective  trustees,  and  within  four  days  after  such  notice  en- 
"  tering  into  a  recognizance  before  some  justice  of  the  peace  Wf 
<^  the  said  Riding,  with  two  sufficient  sureties,  conditioned  to 
"  try  such  appeal,  and  abide  the  order  of,  and  to  pay  such  c<w^ 
*'  asshall  beawardedby,  thojusticesat  such  Quarter  Sessions;^w 
'<  the  said  justices  at  such  Session,  upon  due  proof  of  sucboo^'^ 

cannot  lodge  a 

second  appeal  froor  the  same  conviction  though  within  the  six  months. 

^^  «l)eiDJ 


quarter 
sessions  to  be  ' 
holden  within 
six  months 
from  such 
conviction :  If 
the  appellant 
lodge  his 
appeal  and  the 
C^urt  dismiss 
it  without 
entering  into 
the  merits, 
because  the 
previous 
conditions 
have  not  been 
regularly 
complied  with, 
and  confirm 
the  conviction, 
such  judgment 
is  conclusive, 
and  tha  party 
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^'  beiog  given  as  aforesaid^  and  of  the  entering  into  such  recogni*        1790. 
f '  zance»  shall  hear  and  finally  determine  the  causes  and  matters 
«f  of  such  appeal  in  a  summary  way,  and  award  such  costs  to  the        4^^01111^ 
*^  parties  appealing  or  appealed  against  as  they  the  said  justices  TJe  Justices  of 
''  shall  think  proper;  and  the  determination  of  such  Quarter 
^'  Session  shall  be  finaly  bindingi  and  conclusive^  to  all  intents 
*'  and  purposes,"    On  the  19tb  December  17B9i  notice  of  ap- 
peal was  given  by  the  surveyors  of  the  highways  of   Leston 
against  the  said  conviction;  and  on  the  29th  of  the  same  month 
they  entered  into  a  recognizance  to  try  the  appeal  at  the  next 
Sessions.    The  appeal  was  accordingly  entered ;  and  the  appel- 
lants being  called  upon  to  prove  their  notice  of  iippeal,  and  it 
appearing  to  the  Court  that  the  recognizance  had  not  been  en^ 
tered  into  within  four  days  after  notice  given  to  try  the  appeal, 
it  was  ordered  that  the  appeal  should  be  disallowed;  where- 
upon the  conviction  was  affirmed.    On  the  19th  January  1790, 
[which  was  within  six  months  after  the  conviction,]  the  appel- 
lants gave  a  second  notice  of  appeal  for  the  ensuing  Sessions, 
and  entered  into  another  recognizance  to  try  the  same,  within 
the  four  days:    but  the  Sessions  refused  to  proceed  thereon, 
being  of  opinion  that  the  appellants  were  concluded  by  the  first 
determination. 

Erskine  and  Lambe  shewed  cause  agamst  the  rule,  insisting 
that  the  justices  were  not  bound  to  proceed  upon  the  second 
appeal,  although  lodged  within  the  six  months.  The  first  ap* 
peal  was  not  respited  or  withdrawn,  but  the  Sessions  made  a 
complete  adjudication  upon  it,  and  confirmed  the  conviction, 
it  never  could  be  the  intention  of  the  act  that  parties  might 
appeal  twice  against  the  same  conviction;  otherwise  it  would 
open  a  door  to  great  vexation  and  oppression ;  and  it  could  not 
be  known  after  an  appeal  had  been  beard  and  determined  whe- 
ther the  matter  wat  at  rest,  or  the  parties  might  proceed  without 
hazard  to  levy  the  distress,  in  pursuance  of  the  act,  to  satisfy 
the  penalty.  At  all  evenU  the  costs  of  the  first  appeal  ought 
to  have  been  tendered  before  the  Sessions  could  proceed  upon  the 
second. 

Cockell,  Serjt.  in  support  of  the  rule  for  a  mandatnus.  The 
terms  of  the  act  have  been  literally  and  substantially  complied 
with,  by  lodging  the  second  appeal  within  the  six  months.  It 
never  was  determined  that  a  party  should  be  bound  by  an  in- 
fofmal  appeal,  when  the  merits  ivere  not  entered  into,  provided 
he  is  tvithin  time  to  institute  another.  The  first  attempt  can- 
not 
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1790*       not  in  strictness  be  considered  as  any  appeal  at  all,  for  the  josucn 

.     were  not  empowered  to  receive  it  unless  ibe  recogntzsnce  bad 

^^^"*      been  properly  entered  into;  the  whole  of  that  proceedins  then. 
TheJustieeiiof  fore  was  a  nullity.    And  as  the  merits  have  never  yet  been  (]•$- 
oRUBiKE.     ^ygg^jj^  ijjg  Court  will  not  be  inclined  to  put  such  a  comtrucuoo 
on  the  act  as  will  preclude  the  parties  from  their  defence. 

.Lord  KenyoNi  Ch.  J.— »1  am  of  opinion  that  ihe  mandama 
ought  not  to  be  granted ;  for  though  on  the  one  band  ibf  Le- 
gislature have  provided  that  the  conviction  of  the  magistrate  sbil 
not  be  final,  and  have  therefore  given  to  the  party  coavicteii  i 
power  of  appealing,  yet  on  the  other  hand  it  cannot  be  suppoid 
that  in  giving  him  such  power  they  meant  to  enable  him  to 
harass  his  prosecutors,  and  heap  costs  upon  them  by  preferrio; 
informal  appeals,  which  could  not  conclude  the  matter.   Oa 
the  contrary,  I  am  of  opinion  that  after  the  appeal  was  lodged, 
and  adjudged  by  the  justices  of  Sessions  to  be  informal  thej 
vrert  fundi  cfficio,  and  could  not  take  cognizance  of  the  secood 
appeal.    The  stat.  43  £/tz,  «.  ^.  (a)  gives  an  appeal  geoerallf 
from  any  sess  or  U%  (b),   or  other  act  done  by  the  cburcb- 
wardens,  ^c.     Now  supposing  an  appeal  lodged  against  tn  act 
done  by  virtue  of  that  act, 'which  is  dismissed  by  the  Sf«*ioo^^o 
the  ground  of  informality,  and  the  original  act  confirmed,  vis  it 
ever  conceived  that  a  second  appeal  could  be  lodged  stsnjrtJiDe 
subsequent,  and  the  matter  be  again  brought  into  judicial  dis- 
cussion i  I  am  clearly  of  opinion  that  it  could  not.    }[the6nt 
appeal  is  not  conclusive,  f  do  not  see  where  the  line  b  to  be 
drawn,  or  why  a  second  appeal  might  not  equal);  be  lod^^ 
provided  it  came  within  the  sin  months,  although  the  Se»iou 
had  dismissed  the  first,  after  going  into  the  merits. 

AsHHUBST,  J.— The  liegislature  thought  it  proper  to  give  tbe 
party  convicted  a  right  of  appeal ;  but  some  consideratioo  vn 
also  due  to  the  party  against  whom  that  appeal  waste  be mi(lsi 
that  he  might  not  be  unnecessarily  harrassed.  Tbe  sppe^bo^ 
has  no  cause  of  complaint,  fot  he  has  once  prosecuted  his  if 
peal;  and  it  was  his  duty  to  have  taken  care  that  it  wss  broug^^ 
forward  in  a  proper  form ;  but  he  neglected  to  do  so,  io  ^ 
sequence  of  which  tbe  prosecutor  has  mcurred  an  expeoce  vbtcu 
he  has  not  been  reimbursed.  It  never  could  have  been  in  ^b^ 
contemplation  of  the  Legislature  to  permit  the  party  copvictM 

(a)  Sect.  6. 

{by  Aifar  as  respects  poor-rates  it  has  been  since  provided  hyi7Gn.t^^ 
9f  4.  tbat  aay  appeal  therefrom  viast  be  to  tbeacjiGeaeraler  Qasrtcr  Soso^* 
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to  briDg  a  second  sq[>p««l  on  aeeoiuit  of  bi^  own  negligence  in        1790. 
the  manner  of  inslitviiog  the  first ;  and  thereby  oblige  the  pro-     JT^ 
secutor  to  incur  the  trouble  end  expence  of  a  second  litigation        ^gumt 
before  the  same  tribunal.     Thpre  roust  be  some  period  when  ThcJwticef of 
the  proceedings  should  be  closed,  and  none  seems  so  proper  as 
on  the  first  appeal. 

BvLLEs^  J, — The  act  says  ''  that  if  any  person  shall  think 
'^  himself  aggrieved,  i^c.  he  may  appeal  to  the  justices  at  any 
''  General  Quarter  Sessions,  8fc.  within  six  months/^  that  cer- 
tainly only  gives  a  right  of  appealing  once ;  and  the  parties  here, 
having  had  one  appeal,  are  hound  by  that.     If  the  question  had 
rested  solely  on  the  fiotice  of  appeal  for  the  first  Sessions  which 
happened,  and  nothing  further  had  been  done,  I  should  not 
have  thought  the  parties  bound  by  it ;  for  the  act  gives   the 
power  of  appealing  within  a  certain  time  with  these  two  re- 
quisites, that  the  appellant  roust  give  ten  days  notice,  ifc.  and 
within  four  days  after  enter .  into  a  recognizance  to  try  his  ap^ 
peal.     When  the  party  therefore  found  out  his  mistake,  he 
might  have  stopped  there;  but  he  persisted  in  going  on  with 
his  appealf  and  brought  it  before  the  Court,  and  took  their 
judgment  upon  it.    The  appellant  jurisdiction  was  therefore 
fully  exercised ;  and  though  it  was  originally  in  the  option  of 
the  parties  whether  they  would  appeal  to  the  first  or  second 
Sessions  which  took  place  within  the  nx  n)onths,  yet  having 
made  their  election  to  appeal  to  the  first,  they  must  abide  by 
the  judgment  there  given. 

GnosE,  J.  of  the  same  opinion. 

Rnle  discharged  (a), 
(ff)  Vide  R.  V.  Itie  Jiutices  of  Leed$j  foai.  4  vol.  S8S. 


Streatfield  and  Others,  Assignees  of  James  de     ^J^^' 
Drusina,  James  Clerk,  and  J.  C.  Ridper,  Banjk- 
rupts,  against  Halliday  and  Others. 

London,}    €f  S^rea(/?«W,D.-B.and  J.ilf.aasigneesofthe  estate  TheplaiBtiflk; 
to  wit.    )       *  S)'c»  of  James  de  Drusina  and  J.  Clerk,  bank-  neeaof^.  and 

rupts,  according  to  the  force,  form,  and  effect  of  the  statutes  made  ^-  *^^  *^f ^  ■*' 

...  •       .      .  J    1  .  r   J     signeesofC. 

and  now  in  force  cuncernmg  bankrupts,  and  also  assignees  of  t lie  for  a  joint  de- 

estate,  debts,  and  effects,  of  J.  C.  Ridder,  a  bankrupt,  according  to  ^rthc^bank- 
the  force,  ^c.  complain  of  JoAn  Halliday,  T.  £>•  and  S.  L.  be-  rupts^  and 

•    -      -  such  declara- 

tion was  held  good  on  motion  in  arrest  of  judgment  after  ▼crdi«t^    [15  East,  4S3«] 

iog 
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1790.       ing  in  the  custody,  ^c.  for  that  whereas  the  said  defeodanti, 
"  before  the  said  J.  de  D.  and  J.  C.  and  the  said  «/•  C  R. 

^^^Su^^^   were  respectively  become  bankrupts,  to  wit,  oo,  Sfc.  at,  ^. 
.  H4LUDAT.     were  indebted  to  the  said  J.  de  D.  J.  C.  And    JT.  C  Jl.  ii 
300/.  ^c.  for  divers  goods,  l^c.  by  the  said  J.  ife  />.  and  J.  C. 
and  the  said  «f«  C  R.  before  then,  and  before  they  were  re- 
spectively become  bankrupts,  sold  and  deliTered   to   the  said 
defendants,  4rc.  and  being  so  indebted  they  the  said  defendants 
in  consideration  thereof  afterwards,  and  after  tbe  said  •/.  de  D. 
and  J.  C.  and  the  said  J.  C.  R.  were  respectiTely  become  bsok- 
rupts,  to  wit,  on,  i^c.  at,  Sfc.  undertook  and  to  the  said  plaii3« 
tiffs,  as  assignees  as  aforesaid,  then  and  there  promised  to  pa?, 
Jjrc.    There  were  other  general  counts  laid  io   the  same  smd- 
ner.     And  after  a  verdict  for  the  plaintiffs  a  motion  was  made 
in  arrest  of  judgment,  upon  the  ground  that  it  appeared  upon 
the  face  of  the  record  that  it  was  m  joint  demand  on  the  part  of 
all  the  bankrupts  under  separate  commissions,  the  one  takes 
out  againsi  the  two  former  jointly,  and  tbe  other  against  the  latter 
only.    For  which  objection  was  cited  the  case  of  AUan  and 
Others  v.  Hartley  and  Another  (a),  where  in  an  action  brought 
by  AUan  and  Others,  as  assignees  of  Marlar^  a  bankrupt,  to- 
gether with  Down  surviving  partner  of  Pell  against  the  defend- 
ants on  a  bill  of  exchange  due  from  the  defendants  to  the  house 
house  of  Marlar,  Pell,  and  Down,  the  plaintiffs  were  non-suited 
for  want  of  proving  the  assignees  of  Marlar  entitled  to  Join  in 
the  action  witli  Pell  the  solvent  and  surviving  partner.     Two 
commissions  were  proved  to  have  been  taken  out,   the  one 
of  which  was  held  bad,  being  taken  out  against  alt  three  of 
the  partners,  and  two  of  them  only  having  been  found  to  hare 
committed  acts  of  bankruptcy.    As  to  the  other.  Lord  Maa^ 
field  said,  the  objection  to  it  is,  that  it  is  a  commission  against  two 
of  three  partners :  a  commission  might  be  joint  or  several,  bvc 
that  was  neither. 

Erskine  and  Law  shewed  cause  against  the  rule,  admitting  tbe 
law  as  laid  down  in  Allan  v.  Hartley,  but  denying  the  application 
of  it  to  the  facts  appearing  on  the  record.  Hon  constat  that  there 
was  more  than  one  commission  under  which  the  plaintiffs  acted, 
which  would  certainly  be  good.  So  if  there  were  three  several 
commissions  against  each  of  the  bankrupts,  tbe  action  might 
equally  be  sustained.     Again,  even  if  the  Court  thought  theo)- 

(a)  Mf  S5  Geo.  5.  Jit  E.    Vide  Coofc**  Menkrvpt  Lews,  td  edit. 

selves 
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Helves  bound  to  consider  the  plaintiffs  as  declaring  udder  one        1790. 

commission  for  the  two  first  bankruptSi  and  a  separate  commis-        — — 

sion  for  the  last,  yet  as  this  objection  is  made  after  verdict,  the       tigmmt 

Court  must  suppose  that  a  separate  debt  was  proved  from  the     Ualliday* 

two  first  bankrupts  to  support   a  distinct  commission  against 

them,  and  another  separate  debt  against  the  last  to  support  the 

other  commission ;  in  which  case  also  the  declaration  would 

be  goody  as  appears  from  Hancock  and  Others  v.  Heywood{fl\ 

where  the  Court  held  that  assignees  under  different  commissions 

might  join  in  an  action  to  recover  a  joint  debt  due  to  both  the 

bankrupts. 

Parkf  contra.  It  appears  upon  the  face  of  the  declaration  to 
have  been  a  joint  demand  on  the  part  of  all  the  bankrupts, 
for  it  is  for  goods  sold  and  delivered  by  all  of  them ;  there* 
fore  they  must  be  taken  to  have  been  partners  iu  that  re« 
spect.  If  so  the  case  of  Allan  v.  i7ar//ey.applie8  expressly^ 
for  it  is  evident  from  the  manner  in  which  the  declaration 
is  drawn  that  the  plaintiffs  claim  under  two  separate  com« 
missions,  the  one  a  joint  commission  against  two  of  the  part- 
ners, which  is  clearly  bad  according  to  the  doctrine  in  that  case, 
the  other  a  separate  commission  against  th^  third  partner.  They 
first  declare  as  assignees  of  D.  and  C.  and  also  as  assignees  of  ii; 
which  was  exactly  the  method  of  declaring  in  Hancock  v.  Hey* 
woody  therein  upon  a  motion  in  arrest  of  judgment  it  appear^ 
ed  sufficiently  clear  to  the  Court  that  the  plaintiffs  declared  in 
separate  rights.  The  defendants, too  are  stated  to  have  become 
indebted  before  the  said  D.  C.  and  the  said  R.  respectively  be-  . 
came  bankrupts,  and  the  promise  to  pay  to  the  plaintiffs  is 
laid  in  like  manner  to  have  been  made  after  those  persons  re<- 
^ctively  became  bankrupts;  all  these  averments  ae  particqlarly 
appropriated  to  cases  where  the  plaintiffs  claim  under  distinct 
commissions. 

Lord  Ken  YON,  Ch.  J.-^This  objection  arises  after  verdict; 
and  therefore  if  the  Court  can  intend  that  the  plaintiffs  stood  in 
such  a  relation  to  the  bankrupts  as  will  support  this  action,  they 
are  bound  to  do  so.  Now  there  is  nothing  upon  the  record  to 
shew  that  they  do  not  claim  under  a  joint  commission  against  all 
the  bankrupts,  or  under  a  separate  commission  against  each*,  in 
either  of  which  cases  the  action  may  well  be  maintained.    As  it  i 

must  therefore  be  taken  that  the  plaintiffs  at  the  trial  proved 

(a)  AfUe^  4S9. 

their 
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1790.        their  title  by  legal  evidence,  we  must  intend  that  they  wen 
letelly  cooititttted  assignecSi  there  being  nodung  stated  on  tb 
record  to  contradict  snch  an  intendment. 
Hallway.         AsHHuKSTy  J.  of  the  same  opinion. 

BuLLCRy  J. — The  case  of  JUan  v.  Hartley  torned  oo  com- 
paring a  commiwion  of  bankrupt  to  an  action,  and  indeed  it  be 
often  been  sliled  a  statute  execution :  it  was  therefore  held  o^ 
cfessarjf  that  the  assignees  should  make  oiit  their  title  to  inaiD- 
tain  the  action,  by  shewing  that  the  persons,  under  whose  cora- 
missioned  they  claimed,  would  have  been  entitled  to  recover  in 
their  names  alone.     That  was  a  case  of  a  partnership  of  three 
persons,  and  therefore  b  joint  commission  against  two  of  tfa  e 
was  held  bad  for  that  reason.    The  same  principle  holds  witb 
respect  to  bonds.     If  three  be  bound  jointly  and  severally  is  a 
bond,  the  obligee  cannot  sue  two  of  them  only,  but  he  mo&t 
either  sue  them  all,  or  each  of  them  separately.     And  tboo^ 
that  doctrine  has  been  several  times  questioned,  yet  it  has  bees 
held  good  (aw  from  the  time  of  Lord  Coke.    Mow  whether  the 
assignees  in  the  present  case  claim  under  three  several  Gommis- 
sions,  or  one  joint  commission,  does  not  appear ;  and  in  either 
of  those  cases  their  title  would  clearly  be  good.     But  even  sap- 
posing  we  could  say  that  on  the  face  of  the  record  there  appesr- 
ed  to  have  been  ftro  commissions,  the  one  a  joint  cummisioo 
against  two  of  the  bankrupts,  and  the  other  a  separate  commissioo 
against  the  other,  yet  in  the  manner  that  the  argument  was  put 
by  the  plaintiff's  counsel  the  verdict  may  equally  be  supported. 
For  we  are  not  to  advert  to  the  demand  made  in  this  action  to 
determine  the  validity  df  the  commissions,  supposing  there  were 
two,  but  to  what  might  have  been  the  petitioning  creditor's  debts, 
on  which  the  commissions  issued,  and  whether  they  were  nar- 
ranted  thereby.     Mow,  for  any  thing  that  appears  to  the  coo- 
trary,  one  commission  may  have  been  sued  out  on  a  joint  debt 
of  l>e  Drusina  and  Clerk  only,  which  would  clearly  have  bc^ 
good,  and  another  commission  might  have  been  founded  oe  a 
separate  debt,  and  act  of  bankruptcy,  of  Kidder;  and  thea  lU 
assignees  Under  both  commissions  might  jom  in  maintainiog  aa 
action  against  Ihe  defendant  for  a  debt  due  to  both,  the  estates. 
GbosB;  J*  of  the  same  opinion* 

Bule  dischai|ed. 
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LoTELocK,  on  the  Demise  of  Norris,  against  Dan-     frednetdaf, 

SJfL\7V/4f  jt)C.  CASTER.  Ji«e 2311.  • 

IkMO'RGATfJ shewed  cause  against  a  rule  to  permit  the  cestui  The Cohh* 
-lFjE  .'.  iri-?  -.jri-*         ^-     refoaed  to 

qut  trust  to  defend  m  ejectment  mstead  of  the  tenant  m  pennit  the 

ejectment.     He  rested  his  opposition  to  the  rule  on  the  ground  cestui  qiu  trua, 
that  they  had  never  been  in  possession,  and  could  not  be  con-  been  in 
Bidered  as  landlords  under  the  11  Geo.  2  c.  19.  *.  13.  K^^SSde"'  ** 

IjQWs,  contra,  relied  on  the  case  of  Fairclaim  d.  Fowler  and  defendant  in 
Others  V.  Shamtith  (a),  where  the  Court  said  that  they  would  f^^f  ^^g 
permit  the  lord  claiming  by  escheat  for  want  of  an  heir  to  defend  tenant,  as 
as  against  a  person  claiming  to  be  heir.  under  iiG«». 

Lord  Kenyon,  Ch.  J.— If  the  person  requiring  to  be  maile  a  s-  c  19, «.  13. 
defendant  under  the  act  had  stood  in  the  situation  of  immediate  perait  tilie  heir 
heir  (&)  to  the  person  last  seised,  or  had  been  in  the  relation  o/  at  law,  qt 
remainder-man  under  the  same  title  as  the  original  landlord,  I  claiming  under 
'am  of  opinion  that  he  might  have  been  permitted  to  defend  as  the  same  titte« 
a  landlord,  by  virtue  of  the  directions  of  the  statute ;  but  here  95.] 
the  very  question  in  dispute  between  the  adverse  party  and  him- 
self is  whether  he  is  entitled  to  be  landlord  oc  not ;  and  there^ 
fore  we  are  not  authorized  to  extend  Ihe  provision  of  the  statute 
to  such  a  case  as  this.     As  to  the  case  mentioned,  it  appears  to 
have  been  by  consent. 

Per  Curiam  (c),  Rule  discharged  (d), 

(«)  3  Bwrr,  1290. 

(6)  In  Dee  d.  Heblethumit  and  Qthers.v.  Roe,  on  this  day,  the  Court,  on  the 
motion  of  Mr.  Bolroyd,  permitted  an  heir  who  had  never  been  in  possession  to 
come  in  and  defend  in  an  ejectment.  The  father  nnder  whom  he^claimed  died 
jnst  before,  having  first  obtained  a  similar  role. 

(c)  BnUeTy  J,  absent. 

(d)  In  Lovelock  d.  'Nwru  v.  Laacasler,  Mich,  31  Geo.  3.  the  Court  permitted  a 
devisee,  who  had  never  been  in  possession,  to  defend  as  landlord,  under  tliis  star- 
tate.    VUe  jiosl,  4  vol.  1S2. 

KiNLocH  and  Others,  Assignees  of  Sandiman  and  £«ff<rTerm, 
Graham,  Bankrupts,  against  Crai^,  Sequestra-  iwd^f* 
tor  of  John  Steine.  Jtfasri9ik 

THIS  case  came  on  first  before  the  Court  upon  a  motion  for  If  a  (actor 
a  new  trial  in  Hilary  term,  29  Geo.  3.  (which  is  reported  Srawi  byhis 

ante  3  vol.  119.)  and  the  rule  having  then  been  made  absolute,  principal 

°  .  '  upon  the  faitJi 

of  consignments  agreed  to  be  made  by  the  principal  to  the  factor,  and'  both  of  them  become 
bankfjupts  before  a  cargo  consigned  come  mto  possession  of  the  factor,  his  'assignees  have  no 
property  in  such  cargo,  and  cannot  recover  the  produce  of  it  against  the  assignes  of  the  princi- 
pal if  they  have  sold  it  aad  received  the  purchase  money, 

the 
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the  record  was  sent  down  to  trial  a  second  time,  when  a  special 
verdict  was  fonndy  stating,  in  substance,   the  bnnkmptcj  d 
Sandiman  and  Graham ;  and  the  sequestration  of  Stein^B  effects, 
according  to  the  laws  of  Sa^Iand,  on  the  29th  of  Februarf  17^ 
In  1783,  Sandiman  and  Graham  became  the  sole  factors  aad 
agents  in  London  of  John  Steine,  ^ho  resided  in  Scatlamd^  nd 
were  employed  by  him  in  selling  cargoes  of  spirits  shipped  bj 
him  from  thence.     The  bankrupts  were  also  efnployed  as  fee- 
tors  for  James  SteinCf  a  brother  of  John  Steine,  reaiding  alsoia 
Scotland,  in  selling  spirits  in  like  manner.     By  agreement  be- 
tween these  parties  the  bankrupts  were  paid  a  salary  of  120N, 
per  ann.  of  which  James  Steine  paiid  4-7th8,  and  John  Stem 
the  remaioiog  3*7tbs :  being  at  the  rate  of  2/.  for  every  100/. 
of  the  amount  of  the  money  produced  by  the  sale  of  the  spirits, 
estimating  the  same  at  the  annual  amount  of  60,0CX)f.  In  confidence 
and  on  the  faith  and  credit  of  such  cargoes  from  time  to  time  sent 
to  the  bankrupts  for  sale,  they  accepted  bills  of  exchange  draws 
on  them  by  John  Steine,  it  b^ing  agreed  between  them  that  tbej 
should  from  time  to  time  be  indemnified  against  such  acceptances 
by  the  sale  of  the  spirits ;  and  if  by  short  consignments  or  bsd 
sales  the  sums  due  oh  the  bills  so  accepted  exceeded  the  produce 
of  the  sales,  John  Steine  remitted  to  the  bankrupts,  as  it  had 
been  agreed,  the  sums  necessary  for  the  payment  of  the  same,  and 
they  charged  one-quarter  per  cent,  thereon,  over  and  above  the 
said  annual  salary  of  1200/.     Oftentimes   tio  bills   of  lad- 
ing were  sent  with  these  cargoes,  and,  when  sent,  were  not 
in  general  indorsed  to  any  persoii,   though  the  cargoes  were 
thereby  made  deliverable  to  John  Steine  or  his  assigns.     From 
1783,  when  Sandiman  and  Graham  became  factors  for  John 
Steine,  to  26th  March  1788,  when  they  became  bankrupts,  out 
of  84  consignments  of  cargoes  only  10  were  sent  with  bills  of 
lading  regularly  indorsed.     On  the  4th  of  February  1788,  when 
advice  was  received  by  the  bankrupts  of  the  consignment  hereia* 
aftermentioned  from  John  Steine^  they  had  upon  the  faith  aod 
credit  of  those'consignments,  according  to  their  usual  course  (A 
dealing,  accepted  bills  of  exchange  drawn  by  him  to  the  amooot 
of  26,983/.  at  which  time  they  were  only  possessed  of  funds  to 
the  amount  of  2382/.  belonging  to  John  Steine.    The  bank- 
rupts after  notice  of  the  aforementioned  consignment  accepted 
other  bills  drawn  by  John  Steine  to  the  amount  of  1410/.    Oo 
4th  February  l788,  the  bankrupts  received  a  letter  from  John 
Steine  dated  31st  January  preceding,  advising  them  of  a  coo- 

signmeal 
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signment  of  a  cargo  of  spirits  by  the  ship  Ceres.    On  1 1th 
February  I7889  the  bankrupts  received  another  letter  frotn  John 
SieinefAtiied  the  7th  of  the  same  month,  advising  theiu  that  they 
should  have  the  invoice  and  bill  of  lading  in  a  few  days.     By 
another  letter  dated  Qth  February  1738  from  Joha  Suine  the 
bankrupts  received  the  bill  of  lading  of  the  cargo  on  board  the 
Ceres,  which  was  expressed  to  be  ^'  shipped  by  John  Steine  to 
<<  be  delivered  to  him  or  his  assigns,  he  or  they  paying  freight :' 
dated  9th  February  1788,  and  not  indorsed  by  Steine  to  the 
bankrupts  or  any  other  person.     The  bankrupts,  by  another 
letter  dated  l6th  February  l788  {a),  received  the  invoice  of  the 
Ceres*s  cargo,  said  therein  to.be  consigned  to  them  for  sales  oa 
account  of  John  Sleine»     John  Steine  was  in  London  when  the 
bankrupts  received  the  last  letter  of  the  9th  of  February,  who 
shewed  it  to  him,  and  the  bill  of  lading  inclosed  therein  ;  and 
conversed  with  him  respecting  the  insurance,  which  was  effected 
by  his  direction  in  the  names  of  the  bankrupts  on  the  next  day^ 
being  the   15th  of  February,  for  4000/.,    the  premiums  of 
Mrhich  insurance  were  charged  t6  his  account.     The  insurances 
on  the  cargoes  so  consigned  ,were  always  filled  up  in  the  same 
manner,  the  bankrupts  being  to  receive  the  losses  (if  any)  in  dis- 
charge of  the  acceptances  so  made  by  them.    Sandiman  sub* 
scribed  the  policy  as  one  of  the  under-writers  (which  the  spe- 
cial verdict  finds  is  not  contrary  to  the  usual  custom  of  mer*" 
chants).    John  Steine  continued  in  London  till  the  ISth  Feb» 
1788 ;  and  previous  to  his  departure  for  Scotland,  he  strongly  re- 
commended it  to  the  bankrupts  to  unload  the  Ceres,  immediately 
on  her  arrival  at  London,  to  avoid  a  new  duty  of  6d.  per  gallon 
on  spirits,  which  was  soon  to  take  place.     In  consequence  of 
the  balance  due  and  owing  by  John  and  James  Steine  to  San-^ 
dinuinsLnd  Graham  as  such  factors,  and  John  and  James  Steine 
being  dilatory  in  remittances,  Sandiman  and  Graham,  on  the 
20th  of  February  1788,  were  obliged  to  stop  payment.     If 
JoAn  and  James  Steine  had  enabled  Sandiman  add  Graham  to  pay 
the  said  acceptances  made  on  their  account,  Sandiman  and  Gm* 
fuim  would  at  the  time  they  stopped  payment  have  been  worth 
upwards  of  1200/.   Sandiman  and  Graham  committed  no  act  of 
b&nkruptcy  till  the  24th  of  March  1788.     On  the  21st  of  Feb. 
1788  the  Ceres  with  the  said  consignment  arrived  at  London; 
and  on  22d  February  the  captain  came  to  Sandiman  and  Grat- 
ia) Tlieae  letters  were  in  fact  written  by  Sf etiie*i  clerk,  by  his  directions, 
which  WM 10  foond  by  tbe  special  Tcrdict.    . 
Vol.  III.  3  E  ham, 


1790. 

KiNLOCiC 

and  Others, 
a'Sfmul 
CaAio. 


786 


CASES  IN  TRINITY  TERM 


1790. 

KlNLOCH 

and  Otberiy 
Craio. 


Anfiti  and  requested  them  immediately  to  unload  the  afaip,  on 
which  they  told  him  to  lay  out  in  the  stream,  and  not  come  to 
the  wharf,  as  they  could  not  then  unload  the  ship,   there  being 
a  duty  of  fts.  per  gallon  to  be  paid,  which  the  captiun  accord- 
ingly  did.     Sandiman  and  Graham  having  so  9topped  pajmeot 
told  the  captain  that  they  did  not  think  it  proper  in  their  tituation 
to  give  directiom  to  him  for  unloading  the  $aid  cargo :  And  they 
suffered  the  goods  to  remain  on  board  the  ship,  though  the  captain 
was  very  anxious  to  have  the  cargo  unloaded,  that  he  might  re- 
turn to  Scotland.    On  Sih  March  1788  the  captain,  wantiof 
money,  received  six  guineas  from  Sandiman  and  Graham  on  ac- 
count of  the  freight  of  the  said  cargo  of  spirits,  and  gave  a  re- 
ceipt for  the  same  as  follows  :  ''  Received  landon  8th  Martk 
**  1788,  of  Messrs.  Sandiman  and  Graham,  6L  6s.  on  account  of 
'^  freight.     Thomas  Jame$on**>    After  sequestration  had  beeq 
granted  against  John  Steint  in  Scotland  to  the  defendant,  be 
claimed  the  said  cargo,  in  consequence  of  which  it   was  not 
landed  or  delivered  to  Sandiman  and  Graham^  or  their  assignees, 
and  it  being  afterwards  sold  for  40501.  the  money  was  rec^ved 
by  the  defendant  for  the  use  of  such  persons  as  were  entitled  to 
the  same.    The  bills  which  had  been  accepted  by  Sandiman  and 
Graham  on  account  of  John  Steine,  to  the  amount  of  3Q,000/.  (a) 
have  been  proved  as  debts  under  their  cominission,  althougl^ 
Sandiman  and  Graham,  at  the  time  they  became  bankrupts,  had 
only  the  sum  of  2382/.  IQs.  Id,  in  their  hands  as  factors  of 
John  Steine^    The  said  cargo  of  spirits  remained  in  the  dip 
in  the  possession  of  the  captain  until  they  were  sold,  and  Sandi- 
man and  Graham  never  had  the  possession  thereof.    The  special ' 
verdict  concluded  by  stating  a  demand  by  the  plaintiffs,  and  re- 
fusal by  defendants  to  pay  the  produce  of  t)ie  said  sale.     Bat 
whether,  ^c. 

The  Court  gave  judgment  for  the  dcfepdant,  without  hearing 
any  argument,  saying  that  the  case  as  it  stood  now  on  the  special 
verdict  could  not  be  distinguished  from  that  which  had  come  oo 
before :  whatever  difference  there  was,  made  it  still  stronger 
against  the  plaintiffs  ;  for  it  was  now  positively  found  that  the 
bankrupts  had  refused  to  accept  the  cargo,  and  never  had  pos- 
session thereof. 

Judgment  for  the  defendant, 

A  writ  of  error  was  afterwards  brought  in  the  House  of  Lord;, 

where  the  judgment  of  B.  A.  was  affirmed  (i),  by  the  unani- 

(a)  It  was  near  50,000/,         (h)  Dm.  Proe.  Frid^^  May  I4tfa,  1790. 

n^oos 
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01OI18  advice  of  all  the  other  Judges.    And  the  Lord  Ch.  Baron        1790. 

JEiyre,  in  delivering  the  opinion  of  the  Judges,  observed  that  the        

parties  acted  entirely  upon  the  faith  of  the  agreement  between     aiid"otim 
theniy  that  they  (the  bankrupts)  should  accept  the  bills  drawn  on       !?fj^ 
them  by  the  Sieines,  and  should  indemnify  themselves  out  of 
ibe  produce  of  the  sales,  in  case  any  consignment  should  be  made 
iheni ;  and  if  none,  or  those  sales  should  fall  short,  then  by  re* 
mittances;  and  that  the  bankrupts  should  receive  a  salary  of 
1200/.  from  the  Sfeines.  And  he  said  that  the  transaction  between 
them  with  respect  to  the  consignments  was  as  between  principal 
and  factor,  and  not  as  between  vendor  and  vendee;  that  there- 
fore Sandiman  and  Graham  could  have  no  property  in  the  cargo : 
and  the  right  of  stopping  in  transitu  was  out  of  the  question ; 
that  never  occurring  but  as  between  vendor  and  vendee.    And  for 
thi^  he  relied  on  the  case  of  Wright  v.  Campbell,  4  Burr.  2050. 
That  the  bankrupts  could  have  no  lien  in  this  case  as  the  spe- 
cial verdict  found  that  the  goods  never  got  into  their  possession: 
That  though  the  bankrupts  might  have  given  their  acceptances 
on  the  faith  that  these  consignments  would  be  made  to  them^ 
yet  still  it  was  an  executory  agreement,  for  the  non-performance 
of  wh^ch  only  a  right  of  action  accrued ;  but  that  no  property  in 
the  goods  was  thereby  vested  in  them.    And  that  upon  the 
whole  they  were  of  opinion  that  the  proceeds  of  the  cargo  of 
the  ship  Ceres  were  not  money  had  and  received  to  the  use  of 
the  plaintiffs  (a). 

(a)  Vide  Twke  ▼.  HoUinswofih  aad  others,  pofl.  5  vol.  215. 

The  following  Rule  was  made  by  the  Court  in  this  Term* 

GENERAL  RULE. 

Thursday  next  after  Fifteen  Days  of  The  Holy  Trinity,  in  th^ 
Thirtieth  Year  of  the  Reign  of  King  George  the  Third. 

IT  IS  ORDERED,  That  from  and  after  the  last  Day  of 
this  Term,  the  Gustos  Brevium  of  this  Court  shall  indorse 
upon  every  Writ  on  what  Day  and  at  what  Hour  the  same  was 
filed. 

By  the  Court. 

THE  END  OF  TRTKITY  TEBM,  30  GeORGB  III. 
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A. 

Abatement. 

See  ViMkmna,  No.  7. 16.U.28. 

ACTION^ 

See   AsBUMPsiT.    Dbcxit.    Joinder 
in  Action.  Pbacticb,  No.  13. 

ACTION  Oft /AtfCof^. 
See  Deceit.    Pew. 

1.  J.  having^pioposed  to  sell  goods  to 
B,  gave  him  a  certain  time  at  his 
request  to  determine  whether  he 
would  buy  them  or  not;  B.  within 
ih^  time  determiiftd  to  buy  them  and 
gave  notice  thereof  to  A. ;  vet  A. 
was  not  liable  in  an  action  for  not 
delivering  them  ;  for  B.  not  being 
bound  by  the  original  contract, 
there  was  no  consideration  to  bind 
A*  Cooke  v.  Oxley^  E.  dO  Oeo.  3. 
Paye653 

ADMINISTRATOR. 
See  Ejectment.    Executor. 
Probate. 

vo».  ra. 


ADMIRALTY. 
See  Prohibition. 

1.  Whether  the  Admiralty  have  or 
have  not  junsdiction  depends  upon 
the  subject  matter.  Menetone  v.  Gih^ 
bone,  E.  29  G.  3.  Page  207 

2.  Therefore  they  mav  take  cogni- 
zance of  an  hypothecation  bond 
given  in  the  course  of  a  voyage 
though  it  be  executed  en  land  and 
under  seal,  t6. 

3.  The  Admiralty  Court  has  Jurisdic- 
tion over  the  question  of  freight, 
chimed  by  a  neutral  master  against 
the  captor,  who  has  taken  thegoodH 
as  prize.  Smart  v.  Wolffs,  T.  20  G.  3. 

323 

4.  And  a  monition  having  issued,  after 
the  goods  were  condemned  and  de* 
creed  to  be  delivered  to  the  captors, 
at  the  suit  of  such  master  against  the 
plaintiffs  as  owners  or  agents  of  the 
prvte  goods  to  brio^  into  Court  the 
produce  remaining  tn  their  hands  to 
answer  the  freight,  the  Court  of  B. 
R.  refused  a  prohibition;  though 

3  £  no 
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no  fidej  UMorjr  caatioD  had  bee  n  taken 
before  the  goods  were  delivered  to 
the  captor,  but  the  question  affreight 
had  been  reserved  by  the  terms  of  the 
decree  for  future  consideration. 

Ptige^^ 

5.  If  the  legal  property  in  the  goods 
had  been  altered  h^  a  sale  fi  market''' 
overt,  whether  that  would  have  va- 
ried the  case.     Qn  ?  342.  348 

6.  The  fidejussory  caution  is  only  an 
accumulative  remedy,  the  better  to 
enable  that  Court  to  pursue  the  pro- 
perty :  but  it  does  not  supersede  the 
jurisdiction  in  rem,  342.  346 

7.  The  Court  o# Admiralty  hat  elu- 
sive jurildiction^  over  questions  of 
prize  and  their  consequences.    344 

8.  The  Admiralty  have  no  jurisdiction 
in  a  case  where  a  vessell»iniured4o 
the  Thames^  wilfun  ihe  hody  oj^  a 
etmnty.  Veithasen  v.  Ormstey,  Tr, 
mG.9.  315 

9.  And  in  meit  ease  the  CmHtwill 
grant  a  prohibition  of  course  witliout 
imposing  any  terms  on  the  party, 
applying.  tOw 

iPFII>AVIT^. 

See  Attachmintj  No.  3.  Fenaii 
Action,  No-  1^  2.  Venub,  No.  5. 

.1,  Affidavits  £>r  an  attachment  in  a 

\  civil  suit  are  proceedings  od  the  civil 
aide  of  the  Court,  until  the  attach^ 
ment  issues,  and  must  be  entitled 
with  the  names  of  the  parties :  but 
af  soon  as  the  attachment  issues^  the 
proceedings  are  on  the  crown  side, 
and  from  that,  time  the  king  is  to 
be  named  as  the  prosecutor.  fVbad 
V.  Wekh,  E.  29  G.  3.  (exnlaiping 
tlie  case  o^  R.v^Tke  Sheriff  of  Mid- 
dksexy  1^.)  253 

:  2«  The  Court  will  iu  no  case  issue  an 
attachment'  against  .a  pacty  at  the 
anit  of  another,  where  the  affidavits 
on  which  the.  motion  is  founded  are 
ttworn  before  the  agents  of  the  pro- 
•ccutoj.  R.  V.  Wailiwe^  T.  29.  G,  3. 

408 

*Jk  If  a.  rule  to  shew  cause  why  then: 
should  not  be  judgment  as  in  caaje 
a4a;i)9nsuit  he  dii/cl|s^j[edon'an  af- 


fidavit,  which  contains  to  ansvr 
false  in  itself,  the  Court  will  not  i^ 
terwards  open  the  matter  oo  as  sS 
davit  which  dbproves  the  contest 
Qf  the  former  one;  dioagb, if  li^. 
see  reason  to  doobtthetnitbof'b^ 
first' affi<kivit  at  the  time,  tbej  i^ 
suspend  their  jiidgment  till  the  ic;i' 
ter  be  examined  into.  Dfxki ' 
Cot  tie,  M.  30  G,  3.         P(^^ 

4.  Affidavit  to  hold  to  bafl,  *'tkt>ir 
''defendant  is  indebted  totlifpbi- 
'"tiff  in  20/.  aecor^totki^l 
^'delivered  hy  the  pimfif  ii^^ 
*'  defendant^"  is  insufficient; it s^ 

rb«  pesirirft.     miSom^'J^^ 

^   if.-3^.  e:3.    '  i^ 

5.  Where  a  submission  to  uiataHt 
made  a  rule  of  court  under  tfar.^ 
tute^  the^r^  being  no  actioo,  tltpi^ 
iidavits  on  which  to  apply  for  n^' 
tachment  for  disobeying  the  an^ 
need  not  he  entitled  in  uijcafif 
kmt  the  •JKdttrits  in  answer  as^ 
Sevan  v.  Bevm,  E.  ao.  G.  S.   ^ 

AG*NT. 

1.  Where  an  agent  i^employedtal*! 
goods,  an  acknowMgiKDt  n&ii^ 
hii  fiaiid  wrilSng  of  hU  iiHaog  i» 
ceived  them  is  evidence  of  i  ^'■^ 
very  to  the  hnyef./  Sigh  ^•^' 
remce^M.,  30  0^3.  ^  '  ^ 

2.  A.  special  agent  Md«r  i  \s^ 
authority  cannot  bind  his  pmcip 
by  any ;act>beyi>nd4hncofieot>^ 
authority,  \tenn,  v.flamWij; 
30  G.  3.  "" 

AGRBEMEKt 
See  CovBVAWBL 

1.  A  brokier  when  he  T>ongbt0»t'|| 
his  principal  agreed  for  Ipfr  ff«^^ 
indemnify  him  for  any  ios^^J^ 
resale :  It  was  held  that  thiJ»>*^ 
tBking  was  discharged  »Ik^  ^ 
principal  had  a  fair  opportoflj^)  , 
selling  to  advantage,  ^^'f^ 
it,  though  he  was  afterwards^ 
toseilataloss.  Currf^'^^l 
H.M.Geo.3f.  :, 

2  If^WeetpgHreAt(?5^ 
for  goods^  jAadmceoieot  oi  ^-^ 
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•ecreTagree^at  beh^^en  U*  and  C 
that  the  latter  shall  pay  a. further 
ium,  is  void,  a^  a  fraud  on  A.  al- 
tho*  the  bin  of  sale  is  mad^  to  A.  ; 
aud  B.  caoiiot  recover  such  further 
sum  against  C.  JucksM  V.  Duchaire^ 
H.  30  Geo.  3.  Page  551 

0.  -^.  gav*  B.  a  bond  to  secure  an  an- 
naity*  aad  before  any  payment  be-^ 
came  chie,  A*^  lent  B,  a  sum  of  mo- 
ney, on  which  it  was  agreed  that. 
JB^  should  retain  the  payments  of 
the  annuity  as  they  became  due  till 
that  sum  was  discharged :  then  B. 
became  a  bankrupt,  and  the  agree- 

I  ment  to  retain  was  held  a  good  plea 
to  an  action  on  the  bond  by  B:^  as-* 
aigaees  for  the  payments  accruing 
after  the  bankruptcy  ;  being  equi- 
valent t0  be  a'  plea  of  s^hii  ad  dkm. 
SiHr4fyr.Jmaud,E.90.Geo.S.  ^90 

ALIMONY* 

See  Arebst,  No.  i.    - 

1.,  Where  the  defendant  in  ,  replevin 

lAadte  cogni!Eance  for  rent  in  arrear, 

and  the  jury  ibundfaverdictfor  him, 

imd  damages  to  the  amount  of  the 

rent    claimed  in  his   cognizance, 

without  findmg  either  the  amount  of 

the  rent  m  arrear^  of  the  value  of  the 

cattle  dittrainedi  and  jiidgment  was 

entered  for  the  damages  assessed,  the 

Court  permitted  the  defendant  to 

.    amend  his  judgment^  and  to  enter  a 

judgment  pro  retomo  habendo^  after 

«  writ  of  error  brought »    Rees  ▼. 

MorgmfT.Q9Cleo.3.  349 

2.  If  i|,^  fa.  he  sued  out  into  one 

county  (when  it  should  have  been 

tktest.  Ji.  fa.X  without  any  original 

-    fi'ft*9  and  the  plaintiff  afterwards 

,    sue  out  an  original/*/a.,  the  Court 

.     will  permit  the  party  to  amend  th« 

.    former  on  paying  the  costs.     Cow- 

!    per^hwaitev.  Owen,  E.  30  Oeo.3* 


3.  Defendant  pleaded  the  gener^  isstie 
and  the  Statute  of  Limitations  ;*  a 
verdict  was  found  for  the  plaintifFon 
the  fim  rssbe,  and  no  notice  takeif* 
of  the  last;  after  etror  brought  and 
joittdef  in  error  (which  was  assigned 
on  this  point,)  the  Court  aUowed  it 
to  be  amended  by  the  Judge's  notifes^ 
on  payment  of  costs.  Petrk  v.  Han. 
nay,  E.  30  Geo^  3*  Page  669 

4.  The  postea  may  be  amended  by  the 
Judge's  notes  atowy  tiftie  even  after 
final  judgment  and  a  writ  of  error 
brought.  Doe  d.  Ckareh  v.  Prr- 
kms,  Tr*  80  Geo.  3;  749 

AMERICA. 
See  Covenant,  No.  5,6.  liirsrusANci. 

1.  The  acts  of  confiscation  passed. in 
the  several  Stiites  of  iVbrM  America 
afterthedeclarationof  independence 
and  before  the  treaty  of  peace,  by 
which  this  country  aekaowledged 
their  independence,  are  considered 
as  a  nullity  in  the  Courts  of  Law  ia 
this  country.  Liudfey  v.  Follhtt,  E. 
30  G.  3.  584 

2.  S.  P.  in  Ogden  v.  FoUiott,  in  error. 
Tr.ZOGeo.^.  72G 

ANNUITY. 

1.  If  the  consideration  of  an  annuity  be 
in  notes,  they  must  be  specially  set 

.  forth  in  the  memorial.    Rumoall  v. 
Murray y  E.  %9  Geo.  3.  298 

2.  Bank  note^  are  money  within  the 
annuity  act  17  Geo.  3.  c.  26.  and 
may  be  described  as  such  i^  the  me-* 
morial.  ff^right  v.  Reed,  H*  30  G?.  3. 

554 

APPEAL. 
,1.  The  parishioners,  as  well  as  the 
overseers  who  are  appointed,  may 
appeal  to  the  Sessions  under  the 
43  EL  c.  2i,  against  the  appoint- 
ment of  overseers*  R  v.  Foresl* 
H.  20  G.  3.  ^8 

The  Sessions  are  not  bound  to  receive 
and  adjourn  the  hearing  of  an  apj^eal 
against  an  order  of  removal  at  the 
next  Sessions,  if  they  think  the  ap* 
pellants'liad  sufficient  time  to  be 
prepared  to  try  it,  and^o  give  no* 
3Ea         '"  tice 
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tke  to  the  respondeiit«.  R,  v.  Jum* 
ikes  qf  YaHtihirti  North  Ridings  E. 
79G.S.        '^  Piur^  150 

3.  Tbe  justices  are  to  judge  of  l£e  ra- 
sonaUeness  ef  the  time,  ib. 

4.  By  the  17  Geo.  9.  c.  106.  an  appt^l 
*  it  given  on  certain  conditions  trom 
.  aconvictionby  a  justice  of  the  peace 
.  to  any  quarter  Sessions  to  be  bolden 
'-  within  six  months  from  snob  con- 

▼iction ;  if  the  appellant  lodge  his 
appeal  and  the  Court  dismiss  it  with- 
out entering  into  the  merits,  be* 
cause  the  previous  conditions  have 
not  been  regularly  complied  with, 
and  confirm  the  conviction,  such 
judgment  is  conclusive,  and  the 
party  cannot  lodge  a  second  appeal 
from  the  same  conviction,  though 
within  the  six  months.  R.  v.  The 
Justices  of  ike  West  Riding  of  York- 
•hire,  TV.  90.  Geo.  3.  776 

APPRENTICE. 

See  SSTTLXIRNT  BT  AppaENTICESHIP. 

1.  A  person  occupying  lands  within  a 

•  parnh,  is  compelhible  to  receive  a 
parish  apprentice,  though  he  do  not 
reside  within  such  parish.  R.  v. 
C/«pp,  H.  29.  Geo.  3.  107 

9.  So,  altho'  it  is  enacted  by  30  Geo.  3. 
c.  36.  relative  to  the  binding  of  poor 
apprentices  withm  particular  incor- 
porated districts,  that  no  person  shall 
be  bound  to  receive  any  such  ap- 
prentice, unless  he  be  an  inhabitant 

'  and  occupier  in  the  parish  where 
such  child  lives,  it  is  not  necessary 

'  that  the  mastershould  actually  reside 
in  the  parish ;  if  he  be  an  occupier 
there  it  is  sufficient;  for  inhabitant 
and  occwpier  are  for  this  purpose  sy- 
nonimous  terms.  R.  V.  Tunstead 
and  Happing  Hundreds,^  H.  30. 
Geo.  3.  523 

3.  A  parish  indenture  of  apprenlice- 
ship  assented  to  by  two  justices  se- 
paruiely  is  void.  R.  v,  Hamstali, 
Ridwaref  TV.  20  G.  3.  880 


APPROVER. 


'See  Manox. 


ARBITRATOR. 

See  Affidatitb, No.  5.  Bokd,Sq^I 
Costs,  No.  2, 3.    Rxrucsci. 

ARREST. 

See  False  TMPRisomiQfT,  Fee 

1.  Tlie  secretarv  of  a  foreign  niaistt' 
is  privileged  horn  arrest,  tboiflb 
name  be  not  registered  at  tbeolKt 
of  the  Secretary  of  State.  Bof^ 
v.  DeRoheokM.  «6«.aF<f«71f 

2.  k  person  within  the  waflsofaprbM. 
tho'  voluntarily,  cannot  be  amstei 
by  a  creditor  m  the  oidioini^ 
ner ;  but  a  detainer  oust  be  io^ 
acaittst  him.  WiHansfm  v.  isp 
TV.  M  Geo.  3.  ^ 

3.  An  arrest  within  the  king's  ptbc^ 
by  an  officer  of  the  pshoe  court  rfj 
person,  not  of  the  hoiuebold  ma& 
whom  a  writ  has  issued  oat  of  U 
court,  is  good,  though  so  la^ei» 
make  the  arrest  has  been  obliiwc 
ftom  the  Board  of  Green  Ootii; 
and  no  indictment  wiD  lieiSVB< 
the  6fficer  making  it  Jr.T.5(<^; 
7r.30.  Geo.  3.  . 

ASSUMPSIT. 


$ 


iS^   AORSBMBNT.      JoiHOS  ^ 

Aptxoh. 

1.  A  promise  made  by  t  friewirf|J| 
bankrupt,  when  he  was  on  to"' 
examination,  that  in  coosid««''* 
thatthe  assignees  und  coini«iss»^ 
would  forbear  to  examiw  ■* 
touching  certain  sums  which  fcf'V' 
charged  with  having  ref«>J.^ 
not  accounted  for,  he  ^^J^- 
such  sums  as  the  bankroptfcf^*  ^ 
ceivedand  notaccountedfeis'* 

as  being  against  the  P^^'^LV, 
bankrupt  laws.  Nend  f*  ^^y 
in  error,  H.  29Gea.3.  ' 

2.  Quaere  if  the  crediton  had  fowf 
ed  to  tlie  agreement iBttde by thetf- 

signees,  whether  that  ^f^/^J 
varied  the  case  1  ^Z^n- 

3.  An  action  for  money  had  «w 
ceived  will  not  lie  *<>  '^^^  ^f 
premium  of  a  re-assuno^A^^o^ 
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the  19  Gee.  2.  c.  37.)  dfler  captirre. 
^ndree  ▼.  Fletcher,  E.  29  Gee,  3. 

Page^m 
4.  If  two  persons  jointly  engage  in  a 
stock  jobbing  transadioo,  and  incur 
losaes,  and  employ  a  broker  to  pay 
the  differences,  and  one  of  them  re- 
pay the  broker  with  the  privity  and 
content  of  the  other  the  whole  sum^ 
he  may  recover  a  moiety  from  that 
tf^tber  in  an  action  for  money  paid 
to    his   use,    notwithstanding    the 
V  Geo,  2.  c.  8.  which  avoids  and 
'     dechres    illegal  all    stock-jobbing 
'  transactions.    Petrier.HannayjM. 
90  Geo.  3.  418 

5.  But  in  such  a  case  of  an  ttf^c/ trans- 
action, if  .one  partner  |iay  monev  for 
another,  without  an  express  authori' 
fy,  he  cannot  recover  it  ba^k.  ib. 
6.  Where  persons,  engaged  in  stock- 
jobbing, are  also  concerned  in 
makinff  real  trantfeM  of  stock,  and 
the  biuauce  is  paid  npon  the  whole 
by  one  for  both  of  tttem,  m  moiety 
of  the  money  paid  on  the  real 
transactions  may  be  recovered,  even 
under  circumstances  in  which  the 
other  party  could  not.  i&. 

7.  If  a  debtbr  make  his  creditor  and 
another  person  executors,  and  the 
creditor  neither  proves  the  will  nor 
acts  us  executor,,  he  may  maintain  an 
action  against  the  other  for  his  de* 
mand  on  the  testator.  Rawlhtion  t. 
Sham,  H.dOGeo.3.  067 

6.  A.  having  proposed  to  sell  goods  to 
B.f  gave  him  a  certain  time  at  his 
request  to  determine  whether  he 
would  buy  them  or  not ;  B.  within 
the  time  determuied  to  buy  them, 
and  gave  notice  thereof  to  A^ ;  yet 
A^  was  not  liable  in  an  action  Vor 
not  delivering  them;  for  B.  not 
being  bound  by  the  orissiual  con- 
tracty  there  was  no  consideration  to 
bind  it.  Cooke  v.Oxley,  £.30  Geo.3. 

063. 
9.  The  holder  of  a  bill  of  exchangede- 
sired  A.  to  get  it  discounted,  but 
positively  refused  to  indorse  it,  and 
A»  delivered  it  to  B.  for  the  same 
parpose,  informing  ^im  to  whom  it 
belonged,  and  £.,  finding  that  he 
eottld  not  dispose  of  it  wiiboot  in- 


'  dorsing  it,  was  {Prevailed  upon'  to 
do  so  by  A/s  telling  him  that  he 
would  indemnify  him,  but  the  in- 
dorsee took  it  apon  the  credit  o(  the 
-names  on  the  bill  without  anv 
knowledge  'of  the  real  owner  p  af- 
'  though  sucborighnilf  holder  afler- 
MAtl»pr6mised«to>pdy  the  bill,  such 
promise  ^ouldnot  support  an  action 
by  tfielndoitBee,  it  beiugaai/ampacs 
f  If  Ml ;  for  as  A.  was  a  special  agent 
under  a  limited  Authority,  he  could 
not  bind  his  principal  by  any  act 
beyond  the  scope  of  such  limited 
anihority.  Feim  v.  Harrison,  Tr. 
^Geo.3.  ,  Ff^el&l 

ATTACHMENT. 

See  Affidavits,  No.  5.  Limitations, 
^     Statute  of.  No.  2. 

1.  Motions  and  affidavits  lor  an  at- 
tachment in  a  civil  suitai|p.pro4^eed* 
ings  on  the  civil  side  of  the  Court 
until  the  attachment  issues,  and 
must  be  entitled  with  ithe  names  of 
the  parties :  but  as  soon  as  the  at- 
tachment issues,  theproceedings  Hre 
on  the  crown  side,  and  from  that 
time  the  king  is  to  be  named  as  the 
prosecutor.  Wood  v.  Wehh,  E.  29 
Geo.  3.  (eitpbining  the  case  of  A. 
V.  The  Sher\ffyfMiddlesex  133)  253 

2.  Where  a  sheriff  has  been  guiK^  of  a 
contempt  in  the  coarseof  a  civil  suit, 
and.  the  defendant  afterwal-ds  dies, 
an  attachment  may  still  issue  against 
the  sheriff  for  the  prior  contempt. 
R.  V.  The  Sheriff  of  MiddleUx,  H. 
29  6€0.d.  133 

3.  An  affidavit  to  support  a  rule  for 
an  attachment  for  a  contempt  must 
state  that  the  defendant  was  served 
personally  with  a  copy  of  the  rule^ 
and  that  the  original  was  shewn 
to  hi'm  at  the  same  time«  •  /?.  v. 
Smithies^  T.  29  Geo.  3.  351 

4.  But  where  a  mandamus  has  been 
granted  for  the  election  of  a  mayor 
nnder  the  11  Geo.  1.  c.  4.  s.  2.  and 
a  rule  made  that  public  notice 
should  be  affixed  in  the  market-place^ 
which  has  been  done  accordingly, 
the  Court  will  grant  an  attachment 
for  disobeying  the  numdamus  agaitist 

3  £  3  a  mem- 
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aflnember  of  Ib^  corporaUon  who 
y/^n  served  with  a  copy  of  tlie  rule, 

.  ootwitliataHdiiig  neither  the  original 
mandtmni'Ot  rule.w^s  shewo  to  bim 
ft  the  .time ;  for  4be  public  notice 
dii;ected  by  the  act  is  prima  facie 
sufficient,     JL  y.  J^  idyvcan,  T. 

.  ^  Gtfo.a.  Pagf  9^2 

$•  Though  the  appUcation  for  the  at- 

.  tachment  would  he  well  answered, 
if  tbe  party  could  shew  that  he  bad 
no  notice  of  ihe  mwdamus^  ib, 

fi*  The  Court  will  in  no  case  issue  an 
attachment  against  a  party  at  tbe 
jiujt  of  another^  where  Uie  affidavits 
on  which  the  motion  is  founded  are 
sworn  before  tbe  agents  of  the  pro- 
secutor. K.  V.  Walioce,  T*  SO.  G,  3< 

403 

9.  Wliere  a  rule  bad  been  granted  for 
a  quo  warranto  information  against 
>4.  as  mayor  of  JB.  on  tbe  rehtioo 
of  some  of  the  corporators,   and 

i  another  rule  in  that  cause  for  in- 
specting ali  the  corporation  bocdcs, 
papers,  &c.  directed  to  the  town- 
clerk,  an  inspection  of  mch  tmljf  as 
rtiaied  to  the  ftkctUm  and  office  of 

•  fnayorwasbeld  a  sufficient  compliance 
with  the  latter  rule,  so  as  to  protect 

.    the  towu-qlerk  from  an  a ttac  hment  as 

,  for  a  contempt  of  the  court ;  it  ap- 
pearing that  he  had  acted  bonajkle. 
JR.  ▼.  G.  fiaU,  if.  30.  Geo,  3.      £79 

8.  Tbe  ten  days  aAer  a  demand  of 
costs  under  a  recognisance  taken  by 
virtue  of  tbe  5  IV.   Sf  M.  c.  11, 

.   .«.  2, 3.  must  elapse  before  an  attach- 

.  ment  vcaQ  he  granted  against  the 
party  refusing  to  pay  thenu  R.  v. 
Istiland,  itf.  m.  GeQ»  3.  61£. 

ATTORNIES. 

X»  The  Court  uiider  circumstances  will 

entertainasummaryjurisdictianover 

.    aa  attQrney  of  the  Court  iu  obliging 

him   to  deliver  up  deeds,  dise.  on 

satis£i^tioQ  of  his  lieti,  tbougb  they 

came  iiito  his  bands  as  steward  of 

,    a  Court;  .aqd    receiver  of   rents. 

.   ifi^^<?«v.itfa|ire,  £.29.  G0O.3.fi75 

%  But  if  it  appear  that  a.  third  person 

,    19  interested  in  tlie  deeds,  the  Court 

.    will  take  a  security  from  the  person 

lo  .vvlioni  tlie^  ate  4eliv«i£d  tp.  pro- 


4ace  t}ie«n  on    deqowyd  Ibr  Aeh- 

.  spection  of  auch  tliird|>cxsoB.P.fn  ; 

3«  An  attorney  when  pimhu^mss  Isi 

the  vmue  iu  Middifisex ;  bat  li^ 

defendant  ,he   faas  do   privikge  t@ 

,   change   the    veMue    to    Mid^esn, 

Yeardleyv.Rae,  A  SO.  <>^3.  h':^ 

AUCTION. 

L.  A  bid<{er  at  an  auclioB^  under  tk 
usual  conditions  that  tbe  lu|^ 
bidder  sliali  be  tbe  purchaser,  nsy 
retract  his  bidding  any  time  ImIht 
the  hammer  is  down*  Patme,  v.  CmL 
E.W.Gifo.3.  m 

AWARD. 
See  ATPID4TIT5,  No.  6«     Boya. 


B. 

BAII,. 
See  AFTiutTiT,  No.  <» 

1.  Tbe  Court  will  not  stay  procecdiagi 
against  the  bail,  praJinga  writ  of 
enor  on  tbe  judgment  against  tbe 
pnncipal,  if  the  priocip^  Aat  m- 

fessed  that  the  writ  of  «nar  a 
brought  purely  for  delav.  /Wf. 
Chamoi^,  H,  28.  Goo,  B.  ^ 

2.  But  tbey  will,  if  tiietv  be  no  sach 
confession.  7s 

3.  Where  a«a.  ml  is  retaenableaisiiB^ 
tbe  principal  on  a  particubir  dsT, 
before  which  a  writ  of  error  is  i- 
lowed  and  served  ;  that  openles  » 
a  supersedeas  to  an  j  piocenfiof 
against  the  ba^l,  tboagb  the  ««. «. 
has  lain  four  days  in  tbe^tfeebe^ 
fore  the  allowanee  of  tbe  writ  of 
error,  Perry  v.  Cam^eN^  Tr.^ 
Geo.  3.  sao 

4.  The  clerk  of  Uie  bails  is  direasd  ia 
future  to  mark  tbe  baH  pieces  as- 
mericallijr  as  tb^  ate  reoamd. 
Eeg.  Gen.  E.  30  Geo.  3^  669 

BAIUBOND. 

1,  Tbe  Canrt  Rfused  to  atderabul- 
bond,  giaen  on  an  aoest  in  a  p^oil 
action,  to  be  canceUsd ;  on  aa  .;af• 
MaTit.Qf  the  defendant  tbatbe  ins 
.  <Wil  .tbeiietsQa  who}iad  i»c»inwl  Um 

penalty; 
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peiiaity ;  aod  they  left  him  to  liis 
plea  in  abatement.  Salter  ▼.  Sher- 
goidj  H.  30.  Geo.  Z.  Page  W2 


BAILIFF. 


See  Fees. 


BANK-NOTES. 

X«  Bauk-not€8  are  maney  within  the 
annuity  act,  17  Geo.  3.  c,  20^  and 
may  be  stated  as  such  in  the  meroo- 
riaL   Wright  y.  Reed,  H.  30  Geo.  S, 

654 

!2.  A  tender  of  Bank-notes  is  good  unless 
specially  objected  to  on  that  account 
^t  the  time.    Ibid.  455 

BANKRUPT. 

^ee   Assumpsit,     No.  1.   2.     Con- 

.      SIGtfOR.        JOIVBBR    JIN     ACTI^N, 

No-  1,  2.    Siup. 

1 ;  IVhere  a  bankrupt  is  in  the  posses- 
sion of  the  goods  of  another  hofia 
fide^  wiflr  the  owner's  consent  at  the 
time  of  the  bankruptcy,  for  a  spe- 
cific purpose,  beyond  which  he  has 
net  the  right  oi'  disposition  or  al- 
teration, that  is  hot  &uch  a  possession 
.    j0|  ekitilles  the  assignees  to  recover 
the  value  of  them  under  the  21  Jac 
1.  c.  19.  s.  11.  ColOns  V.  Forbes,  T. 
.  29  Geo.  3.  316 

^.  If  -a  demand  be  payable  at  aii 
events,  though  at  a  future  day,  it 
nay  be  proved  under  a  commission 
of  bankrupt  against  the  debtor,  or 
'  set  off  against  an  action  brought  by 
his  asxigQees  ;  but  if  it  rest  in  con- 
tingency whether  it  will  become 
'  payable"  or  not,  it  cannot  be  so 
proved ofr  setoff,  onless  it  be  secured 
by  a  penalty  which  is  forfeited  at 
law.  Hancock  v.  Entmstie,  M.  30 
Geo.  3.  435 

3.  Therefore  where  an  agreement  was 
'    made  between  the  bankrupt   aiid| 
'    the  defendant    that   a  loss   iipon' 
'    cotton  which  the  latter  had  sustained . 
by  means  of  the  former,  who  was  a 
'  broker,  shonld  be  fixed  at  a  sum 
certain, andthat  in  satisfaction  ofthat 
sum  the   bankrupt  should  for  four 
;   years   recommend   certain  parcels 
'    of  c<ott6nto  die  defendttit^  which 


,  lit  should  l^urehase  by  noltes  af  thlee 
mouths  date,  tha  dear  |>rodtioe  on 
the  sale  of  which  the  bankrupt  un- 
dertook should  amount  to  (he  sum 
so  agreed  upon  before  for  the  former 
loss,  in  default  of  which  he  was  to 
make  cood  the  deficieaey,  if  iivtfi|g ; 
it  was  arid  that  .such  Mim  could  not 
be  set  off  by  the  defendant  to  a  de- 
mand made  l>y  the  assigiioes  -of  th<r 
bankrupt.  Page  435 

4.  An  action  does  not  abate  by  ihe 
plaintiff's  becoming  a  baukrvpt. 
Waugh  v.  Austin,  M.  30  G.  3.  437 

5.  And  where  the  plaintiff  becarocs  a 
bankrupt  between  the  interlocutory 
and  final  judgment,  and  sued  out 
execution  in  his  own  name,  live  JCoifrf 
refused  to  set  aside  the  proceedings. 

ib. 

6.  When  a  creditor  has  a  demand  Ckt 
his  debtor  which  is  capable  of  being 
ascertained!  without  Um  intervention 
of  a  jury,  and  which  does  not 
sound  merely  in  damages,  and  thi 
debtor  becomes  a  bankrupt;  it  may 
be  proved  as  a  debt  under  the  com* 
mission.  Utterson  v.  Femon^  H.  30 
Geo.  3.  539 

7*  Therefore  if  A.  lend  B.  so  much 
stock)  to  be  replaced  as  stocky  with- 
.out  naming  any  particular  day,  and 
B,  become  a  bankrupt,  A^  may  come 
in  under  the  commtssibn  ibr  the 
price  of  the  stock  qu  the  day  §fAhB^ 
bankruptcy.  ib. 

8.  The  7  Geo.  l.r.  ^1.  is  a  declaratory 
law.     Ibid.  540 

9.  A.  gave  B.  a  bond  to  secure  an  Un- 
nuity,  and  before  any  payment  l>e- 
came  due  A.  lent  B.  a  sum  of  Mo- 
ney; on  which  it  vras  agreed  that 
B^  should  retain  the  payments^  of 
the  annuity  as  they  became  due  till 
that  sum  was  discharged  ;  then  B. 
became  a  bankrupt,  and  the  agree- 
ment to  retain  was  held  a  good  plea 
to  an  action  oh  the  bond  by  B's  a^ 
signees,  for  the  payments  accrifing 
after  the  bankruptcy :  Such  agree- 
ment and  retainer  being  equivalent 
to  a  plea  of  kfivit  ad  diem.^  StUrdy 
y.  Afnaud,  E.  30  Geo.  3;  599 

10.  A  woman  may  bejbre  marriige^ 
'  with  tlie  consent  of  her-  inteii^ed 

3  £  4  husband. 
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hasbuidy  convey  all  her  stock  in 
trade  and  furniture  to  trustees,  to 
enable  her  to  carnr  on  her  business 
keparatelv ;  and  it  the  husband  do 
not  medJIle  with  them,  and  there 
being  no  fraud,  such  effects  (though 
fluctuating)  are  not  liable  to  his 
debts,  Jomum  v.  WooUoion,  E.  30 
Gso.  3.  Page  618 

11.  But  whether  the  trade  be  carried 
on   solely   by  the  wife,  or  jointly 

*with  the  husband,  is  a  question  oif 
Act  for  the  Jury,  and  if  they  deter- 
mine  the  latter,  the  assignees  of  the 
husband  are  entitled  to  the  stock  in 
trade  under  the  21  Jae^  1.  c.  19. 

ib. 

12.  Ant  even  in  such  case  they  are  not 
entitled  to  tht/Mmiturc^  though  re- 
moved to  the  husband*s  house,      ib, 

18.  It  is  no  obfection  to  such  a  settle- 
ment that  there  is  no  inventory  of 
the  goods  intended  to  be  ao  settled. 

ib, 

14.  The  question  in  all  such  cases  is 
whether  the  possession  is  consistent 
with  the  deed.  Hasekngtan  v.  Gilip 
Tr.  24  Geo.  3.  630  ». 

15. .  And  where  cows  on  a  dairy  were  so 
settled,  the  wife*  was  also  held  en- 
titled tQ  the  enarease  tmd  produce 
arimg  thertfrom.  ib 

BARON  and  FEME. 

See  iNPKMiriTT. 

1.  A  woman  may  btfare  marriage  with 
tbecoosentof  her  intended  husband, 
convey  all  her  stock  in  trade  and 
furniture  to  trustees,  to  enable  her 
to  carry  pn  her  business  separately ; 
and  if  the  husband  do  not  inter- 
meddle with  them,  and  there  be  no 
fraud,  such  effects,  though  fluctuat- 
ing)  are  not  liable  to  his  debts. 
Jairvim  V.  fFoolioton^  £.  30  Geo.  3. 

618 

%  But  whether  the  trade  be  carried  on 
solely  bv  the  wife,  or  jointly  by  the 
husbandy  is  a  question  of  iact  for 
the  jury,  and  if  th«^y  determine  the 
Ifittfrr^.the  stock  in  trade  may  be 
seized  by  ihe  as^igtiees  of  the  bus- 
hand,  if  he  become  bankrupt  under 
Siyac.Lc  19,  ib. 


3.  But  even  in  sucb  a  cnae  the/icm* 
iure  b  not  liable^  tlioii^h  nmorr^ 
to  the  husibaiid's  house,     i^gv  6U 

4.  It  is  noobjectioB  by  crediton  to  sad 
a  settlement  that  tiiere^is  bo  in^ts- 
tory  of  the  goods  inteoded  tohetks 
settled.  a 

6.  The  question  in  all  sttck  cases  b 
whether  the  possession  is  coosistir^ 
with  the  deed.  HoMeiimgiom  v.  Gii. 
Tr.  24  Geo.  3.  Ibid^  (»a  «. 

6.  And  where  cows  on  a  dairy  werfie 
settled,  the  irife  vras  also'heiii  en- 
titled to  the  tHcrenue  amd  prtdses 
arising  therefrom.  ik 

7.  An  action  of  trespass  for  an  aysry 
done  to  the  property  of  the  wti% 
dum  $ola^  should  be  Iwovght  by  tk 
husband  and  wife :  But  if  such  ic- 
tioQ  be  brought  by  tha  wife  alone, 
the  defendant  must  plead  the  ee- 
verture  tn  abatement  ami  not  in  bv. 
JUIUner,  y.Miine$,JE.  MG€9.t.W 

BARRATRY. 
See  Insurance,  No.  1,2. 

BASTARDY,  OrvCer^ 

See  Sessions,  No.  4. 

BILLS  of  EXCHANGE,  mad  Fr^ 

missory  Noiet. 

S««  AssuarsiT,  No.  9.  * 

1.  Where  a  promissory  note,  after  i? 
was  due  and  had  been  noted  for 
non-payment,  was  indorsed  to  the 
plaintilf,  who  sued  the  maker  iqxie 
it,  the  latter  was  intitled  to  go  ioto 
evidence  to  shew  that  the  note  «v 
paid  as  between  him  and  theorigioil 
pa^ee,  from  whom  the  phiintiff  ^^ 
ceived  it.  Brown  v.  J>avies^  K  ^ 
Geo.  3.  m 
The  same  rule  holds  in  all  cmes 
where  the  note  is  indorsed  to  one 
after  it  is  due.  iif^  and  Ti^far  v. 
Matthew^  E.  27  Geo.  3.       83  a.  (s) 

2.  Where  a  bill  of  exchange  was  dnvi 
by  the  defendant  and  others  on  tiie 
defendant  alone  payabk  to  a  fietitioss 
person,  (which  was  known  to  aO  tk 
parlies  concerned  in  drawing  the 
bill,)  and  the  defendant  received  tlw 
value  of  it  from  the  second  indoner; 
it  was  held  that  a  6cma>£r/#  holder fiv 

11  an. 
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m  valaaMe  considenitioD  might  re* 
cover  the  arooont  of  it  in  an  action 
against  the  acceptor  for  money  paid, 
or  money  had  and  receiyed.  Taiiock 
V.  Hams,  E.  29  Geo.  3.    Page  1 74 

3.  It  was  conffidered.  as  an  agreement 
by  all  parties  to  appropriate  so  much 
property  to  the  account  of  the  holder. 

182 

4.  A  biU  so  drawn  is  in  its  legal  opera- 
tion payable  to  hearer,  and  may  be 
declared  on  as  such ;  semb.  Vere  v. 
Lewis,  E.  29  Ge^.  Z.  ib. 

6.  And  so  held  in  Mmet  y.  Gibson, 
M.  aO  G€o.  3.  481 

6.  Theacceptance  of  the  drawe/;  is  pri- 
ma/hcif  evidenct  of  his  having  effects 
of  the  draweic  in  bis  hands.        183 

?•  If  a  defendant,  sned  on  a  bill  of  ex- 
change^  suffer  judgment  bydefiuilt, 
he  admits  that  be  is  liable  to  the 
amount  of  the  bill ;  and  therefore 
tho*  the  bill  must  b^ produced,  on  ex- 
ecuting the  writ  of  enquiry,  it  need 
not  be  proved.  Green  v.  Heame, 
E.  29  O'eo.  3.  801 

8»  The  only  reason  for  producing  the 
bill  is  to  see  whether  or  not  any  part 
of  it  has  been  paid.  t^. 

BILL  OF  SALE. 
See  Ship* 

BONP. 
Sfe  AniiiRALTTy  No.  1,  2.   IjxdbUt 
Nixy,   No.   1.    Issue,  No.   1,  3. 
Pleading. 

1.  Where  in  an  arbitration  bond  the 
time  was  limited  for  the  arbitrator  to 
make  his  award,  and  the  declaration 
stated  that  such  time  was  afterwards 
enlarged  by  mutual  consent,  it  was 
held  that  no  action  could  be  main* 
tained  on  the  bond  to  recover  the 
penalty  for  not  performing  the  award 
nmde  after  the  time  first  limited. 
Brown  V.  Goodman,  E.  29  Geo.  3. 

6&2  n.  (6) 

2.  See  CoTiWAKT,  No.  7,  8. 

BOOKS. 

1.  Two  penalties  may  be  incurred  on 
the  same  day  on  the  12  Geo.  2.  c.  36. 

.  for  selling  .boo^,  the  originals  of 
which  have  been  WQttenand  pubUsb- 


ed  here,  and  afterwards  reprinted  in 
another  country,  and  imported  into 
this  (f  the  ads  of  sale  he  disimci. 
Brooke  t.  MUUken^  M.  30  G.  3.- 

PagefM 

BRIBERY  ACT. 

1.  Construction  of,  as  to  the  proceeding 
withoiitti7i{^/de/(ay.  5€ePftACTiCB, 
No.  3,  4,6. 

BURGAGE  Tememeht. 
See  Quo  WAEBAirro,  No.  12. 

BUTTER, 

See  CusTOv. 

BYE-LAW. 

1*  When  the  mode  of  electing  the  of. 
fieers  of  a  corporation  is  jpot  resuhited 
by  charter  or  prescription,  tne  cor- 
poration may  make  bye»laws  to  re» 
gubte  the  election.  IfewUng  ▼• 
Fronds,  E.  29  Geo.  3.  189 

C. 

CAMBRIDGE.; 
5eeCoBPOBATioy,  No.  1, 2. 

CERTIFICATE. 
See  Costs,    No.   L.   3,   4.    SsttL^ 
mekt.  "  Certificate.    Ship. 

CERTIORARL 
1*  The  Court  will  giant  a  certiorari  to 
remove  an  indictment  for  a  misde- 
meanor from  the  Great  Sessions  in 
Walesmio  this  Court.  R.  t.  Gr^ffUh^ 
E.WGeo.Z.  058 

CHAPEL-: 
S«e  Mandamus,  No.  3»4»& 

CHARTER. 
See  JuEiSDiCTioir.    Usagi^ 

CHILDREN. 
See  Issue. 

CHURCHWARDENS. 

See  OyEksEEEf . 

1.  The  Spiritoal  Court  may  compel 
churchwardens  to  deUver  tn  th^r  oe- 

counts^ 


fff! 
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roKfiff /but  canacit  deeiik  oa  the  pro- 
.  priety  of  the  ofaarges  :  and  if  tfaey 
.    takfi  any  step  after  the  «oc<iiiuts  are 

delivered  irt, Jt  i»  an  ejicess  of  jiiris- 
'  4ictioo,  for  which  a  prohibition  will 

be  granted  even  after  sentence.  Le- 
,    jMon  V.  G<rtdty^  H.  29  Geo.  3.  Pa,  3 

£QN6iPERATION- 
5tfe  Assumpsit. 

.      CONSIOKOIL 

!•  If  a  fhotor,  in  censideretionof  ^oods 
being  consigned  to  hiui,  accept  bills 
drawn  by  the  constgnor^and  pay  part 
of  the  freight,  and  becoae  tasolvent 
before  the  bills  areiiliie,  and  before 
the  goctds  get  in  to  his  ac/vn/posses- 

'•  aion,  the  consignor  may  stop  them 
iniranskn*    KMoch  v.  Craig,  H. 

•   mieo.Z.  119.783 

"%-  Where  goods  were  consigned  to  A, 
psd  on  nis  becoming  a  bankrupt,  his 

'*  assignee  went  to  tlie  init,  where  they 
were  arrived,  and  put  his  mark  on 
them>  bnt  did  not  take  them  away, 
becau3e.they  had  been  attached  thbre 
by  a  creditor  of  the  bankrupt ;  the 
consignor  couhl  not  aiiterwaMU  step 
them  Ijecause  tliey  were  not  then  tn] 
TrwMiiu.  EUu  y^HvmU  The  same 

^  T.  JDatotff,  AT.  30  Gea.  a    .       464 

0.  It  is  not  neces^ajy  in  order  tp  devest 
the  consignor's  right  to  stop'ta  tra^i" 
situ  thitthe  goods  should  have  been 
taken  by  the  hands  of  the  consignee 

_  himself.  t^. 

CONTINGENT  HEM  AINDEB, 
j^DavisE. 

CONTJ^ACT, 

5ee  AoRafiVENT^ 

CONVICTION, 

See  Appeal,  No,  4» . 

COPY  HOLD. 
See  Estoppel,  No.  1. 

1  •  A  4ord  -of^^naaor  cannot  «ei9«  a  co-i 
pyhold  estate  as  foHeited pro  dtfeciu. 
tenentis  without  a  etitstom.     Roe.di 

>   Tarrmmv.  UdMUr^  E.  f9  Oect: 

•  -..  ^  ^    .■..*: 11021 


%  Therefofv,  where  onihe  dialh  sf  a 
•oopyhohier  of  inhentaflce,thekini, 
-after  three  procrlamatioasfortlieiRir 
to  come  in,  seized  the  estate  into  ins 
hands,  and  afterwards  giaatcd  hio 

'  fee  toanother»  tlie  Court  coondend 
it  as  an  aUokiie  .seizure,  aad  cmse- 
•qncntly  irr^ular,tbere  heiagsonis- 
tom  to  warrant  it ;  and  being  irrs 
gular  as  an  absointe  seizufe,  it  cwM 
«  not  afterwarda  be  set  «p  by  the  lord 
as  a  seumre  qmomtque.       Pagt  162 

3..  If  one  of  several  co^heirsof  a  cop^f- 
holder  be  a  feme  covert  at  riie  tio^ 
of  the  ancestor's  death,  and  the  lord 
seise  the  whole  estate  (in  desalt ^ 
the  heirs  not  coming  in  to  be  ad- 
mitted after  tbree  pvMlaontioiH: 
without  first  appointing  an  atlimifj 
or  guardian  foVihe  feme  cofert,u- 
coining  to  the  requisitesof  9  (^  ]> 
e.  29.  a  seiaureof  the  wboWestattb 
irregular,  thodgh  it  be  aot  kaowU  to 
the  lord  that  one  of  the  heirs  b  a  ^ 
covert. .  «*• 

4.  A  forfeiture  by  a  copyholder's  lefv 
ing  a  fine  may  be  waved  by  tbe  lorf. 

5#  A  forfeiture  of  a  copyhold  esttlewn 
only  )>e  taken  advantage  cf  by  bin 
who  is  lord  at  the  time  of  the  fe; 
feiture,  except  in  those  cases  whtff 
the  act  of  forfeiture  destroys  tlie 
estdle.       •  A 

8.  A  fine  levied  by  a. copyholder,  il» 
continues  in  |)ossession,  is  ^  ^ 
against  the  lord.  'r 

7.  Whether  the  lord's  right  of  cslnwr 
a  forfeiture  is  not  kored  after  20 
years  by  the  statute  of  limilatJ*- 
Quf  > 

8-  The  proclamations  need  noteaaa^ 
rale  the  particular  estate  (d»^^ 
the  tenant  died  seised.  .  ^' 

8.  Nor  is  it  necessary  thej  shouHJ* 
proved  by  miva  voce  testimpsy  ;,"•* 
entry  in  the  Court  rolls  b  sufficjent 

10.  In  order  to  effectuate  the  mtentioo 
of  the  parties,  th^  CoOrtiNllcoDstiw 
fte  wovd  ♦'o/^  to  mean  •'«»** 
well  in  a^surrender  of  copjfh^W  fnt- 
»is#s  as  in  a  wtU«  Wright  r.  W; 


.  ini?^  TO  TH^rm^j^AJj  HAVftm,       m 


l|^  TJ^veforewliere  the  suneodefi^rasi 
*  Xq  the  sunrenderorhimself  for  bis  (ife 
md  iafter  his  decease  to  bjs  widpw 
duiPQMte  viduiiale,  and  upon  l^r  de- 
eei|fie«  or  marriage,  to  W,  fVoliis  to 
.   life,  remainder  to  the  issue  of  his 
.    body ;  with  a  proviso  that  in  case 
W.  W^  should  die  in  the  life  time  of 
thesurreoderor  Oi^  witboutissue  ^^c. 
remainder  to  the  surrenderor'!  right 
heirs ;  the  issue  of  W.  W.  were  held 
entitled ,  to  the  premises  after  the 
death  of  the  surrenderor  and  his  wi- 
dow, although  W.W\  died  in  the  life- 
time of  the  surrenderor^  Page  470 

CORPORATION. 

iSfiff  ArrAGHiiENT,  No.  4,  5.  Iii8»&r- 
TxoN,  No.  3.  Jurisdiction,  No. 
1,  %  3,  4.    Quo  Warranto  In- 

FOmiATlOK. 

1.  The  proclamation  of  James  the  Be* 
cond,  in  the  4tli  year  of  his  reign. 
lor  restoring  corporations  to  Iheir  an- 
cient charters,  &c.  operates  (when 
accepted)  as  a  gn^ntof  revival  to  such 
of  the  old  corporations  as  had  surren- 
dered their  corpocaU  franchises  to 
Charles  the  Second,  (but  which  sur- 

..  renders  were  not  inrolled,)  who  had 
granted  newcharten-;  andovectiirus 
such  new  charters.  Newimg^.Fran' 
CIS,  £.20.  Geo.  ^.  189 

2.  The  corporation  of  Cambridge  did 
accept  and  act  under  that  proclama- 
tion, i^. 

3.  When  the  mode  of  electing  officers 
is  not  regulated  by  charter  or  pre- 
scription, the  ctirporatjon  may  make 
bye-laws  to  regulate  the  eiection.  t^. 

4.  When  an  integral  part  of  a  corpora- 
tion IS  gone,  and  the  corporation  has 
no  power  to  restore  it,  or  to  do  any 
corpora  te  a^  t,  the  corporation  is  so  far 
dissolved,  that  the  Crown  may  grant 
a  new  charter.  jR.  v.  •/.  Pasmore, 
£.29.  Ge^.3.    ■    '      '  199 

costs:  a  : 

ISW  InOEBOI  ITY. 

]•  IftKe  plaintiff  in  tmpaas  viefama! 

for  beating  Jiis  dog  recover  leJg4<thaB: 

.  40ss,  the  «{udge  may  certify  under 

'    fhe  4B  JShf.  ^6,  lo  prevent  hi»/e-i 


covf^ring  more  posts  jthan  dwages. 
JOand  w.  Sexion.  ti.  ^  Ceo.  3.  P.^1 

2.  Where  a  c^nae  has  been  referr4s4.b^ 
a  rute  at  nin  priW,  af»d  the  C08ts di- 
rected to  abide  the  event  .that  iaast 
be  taken  to  mean  the  legal  event* 
SwiHglehurst  v.  JUthm,  n.  29  deo. 

.  ^-  i38 

3.  Therefore  where  trespa^swas  brougl^ 
for.  pulling  down  the  plaintiffs  A^jtea 
and  assaulting  him,  and  the  defend- 
ants  justified  to'  alt  the  counts  (ex- 
cept one)  under  different  rightly  of 
way,  and  plei^ed  not:  guilty  to  (he 
whole,  and  under  the  above  role  the 
arbitrator  awarded  ajjgbt  of  way  t# 
the  defendants  diffexent  fromanjof 
those  pleaded,  and  gave  /i«.  damages 
to  the  plaintiff  for  the. assault  as 
having  been  committed  when  thede- 
^ndants  were  attempting  to  eicerAm 
the  right  of  way  negatived  bythear- 
hitratori  the  plaintiff  can  recover  no 
moi%  costs  thaa  -damages }  for  the 
arbitrator's  award  is  not  tantamount 
to  a  Judge's  qeittAeate  under 4he  2t 
&  23  Cor.  2  e.  9.  i6« 

4.  la  trespass  for  an  assault  and  battery 
where  the  defendant  ju^ilies  thctas- 
siiuU  only*  and  the  plaintiff  obtiiins 
damages  undor  40|.  and  the  Ju#ge 
^lees  not  pestify^  the  plaintiff  is /en- 
titled to  no  wore  co6ts  thaadanuigef^ 
Page  V.  Crend,  T,  20  Gcb.  1.     ^91 

6.  Where  a  cas^  i^  re«^r^ed,and<nom 
ttie  insuiHcient  state  of  it  is  necessfiry 
to  t>e  sent  down  toasefond.tridi 
and  aptliing  is  said  respe^titijg  the 
costs;  the  party  sjicceedutg  on  su(^ 
second  trial  is  iioteatitled  totbecqsts 
of  the  £rst.  Jfianke^  v^  S^Uihy  M. 
50G.3.  Wt 

0.  IfjhepUintiffeni^aju»l|pniMgttt» 
the  defendaut  is  entitled  to.oosts  un- 
der thet8  JE^iz-  c..2.  #.  2.  Coifper 
\.Tiffin^  M.  30.  G.  S.  611 

7^  IThe .  ten.  ^days  ajfter  a  deiaaoid  (^ 
.cpsts  under  a  a  j-eeogpiaaaoetadLea 
hyyjirtueo/thc  ^W.Jf  itfJ.cJl. 
s.  2, 3.  must  elapse  beforcf  anattach- 
»e^  .can  be  granted,  against,  thp 

..  party  refusing  to  pay  them.  B»  v. 
JrekHd,M.dO.  Geo,S.      ^        .612 

8*  If  there  be  two  ijistJactvcaHW  of 

afs^on.hi  twA  county  |mi4  asl  tapne 

'     "  the 


Mft 
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the  defendant  suflfera  judgment  by 
default,  and  as  to  the  other  takes 
issue  and  obtains  a  verdict ;  he  h 
entitled  to  judgment  for  his  costs  on 
the  latter  count,  notwithstanding  the 

*  plaintiff  is  entitled  to  judgment  and 
.    eoftts  on -the  itrst  count.    Day  v. 

Hankf,  E.  30  Geo.  3.         Page  654 

9.  If  the  defendant  pa^  ftioney  into 
'    court,  and  the  plaintiff  proceed  to 

*  trial,  whena  juror  is  withdrawn,  the 
plaintiff  is  not  entitled  to  the  costs 
tip  to  the  \ime  of 'paying  money  into 
Court  Stodhart  v.  Johnsioiu,  E. 
dOGe0.9.  657 

10.  Wherever  a  juidr.  is  withdrawn, 
each  party  must  pAy  his  own  costs. 

COVENANT. 

See  AoREEMmirr.  Estoppel,  No. 
3v  4.  Etidencs,  No.  2.  Lnrem. 
viTT.  Insurance.  Land-Tax. 
Pleading,  No^  14.  Witness,  No. 
5. 

1.  If  mort^gor  and  mortgagee  make 

*  a  lease,  m  which  the  covenants  for 
the  rent  and  repairs  are  only  with 
the  mortgagor  and  his  assigns,  the 
assignee  of  the  mortgagee  cannot 
maintain  an  action  for  the  breach 
of  these  covenants,  because  they  are 
coHiteral  to  his  grantor's  interest  in 
the  land,  and  therefore  do  not  run 
with  it.  Webb  v.  Rusieliy  T.  29  G. 
3.  393 

2.  But  the  mortgaTOr  himself  may» 
Stokes  v.  Ruiseii,  T.  30  Gcd.3.  678 

3.  If  tenant  for  a  term  of  years  lease 
for- a  less  term,  and  assign  his  re- 
version, and  the  assignee  takes  a 
conveyance  of  the  fee  by  which  bis 
former  reversionary  interest  is  me  rg- 

*  ed,  the  covenants  incident  to    that 

reversionary  interest  are  thereby  ex- 

I  tinguished.  393 

4;  By<32  //.  8.  r.  34.  grantees  of  re- 
versions have  the  same  f  emedy  against 
lessees,  their  executors^  &c^9iB  their 
grantors  had.  ib. 

5.  A  covenant  in  a  conveyance  of  lands 
in  Anteriea,  during  the  timeof  the  re- 
bellion in  that  country,  that  the 
grantor  hml  a  legal  title,  and  that 
the  grantee  might  peaceably  enjoy^^ 


&c,  without  the  let,  intcmiptioa, 
&c.  of  the  grantor  and  hu  hein, 
Of  of  any  other  persom  wobomtoeeeTf 
is  not  broken  by  the  '  states  ol 
America  seizit^tlie  Imd  as  ferleited 
for  an  act  done  pre  vioos  to  the  con- 
veyance ;  notwithstanding  tfacsubse- 
quent  acknowledgment  of  their  inde- 
pendence by  this  country.  i>n//<y 
v.  Foiliott,  E.  30  Geo.  3.    I^agt  d84 

6.  Such  a  covenant  does  not  extend  u> 
the  acts  of  wrbng'doers,  bnt  onl?  t» 
persons  claiming  by  a  legal  tiide, 
for  "  let,  intemipti<Mi/'  &c.  mesas 
^<  lawjkl  let  and  interraption.**     it. 

7.  Phiiutiff  covenanted  to  build  two 
bouses  for  MOL  by  a  certain  daj, 
and  averred  in  an  action  of  cove- 
nant for  the  money  that  the  bouses 
were  built  in  the  time  ;  eridente 
that  the  time  had  been  enlarged  by 
parol  agreement,  and  the  hoasa 
finished  within  the  enlaiged  tiaie, 
did  not  support  tbe  deciaiatieo. 
Littler  v.  Holbmdy  E.  30  Geo.  3. 

590.502 

COURT. 

See  Admiraxtt.  Palatine  Coocf. 
Prohibition. 

COVERTURE. 

5eePLCAniNG,  No.tt. 

CREDITOR. 

See  BANitRUPT.  Officers.  Paic- 
TiCE,  No.  26. 

CURATE. 
See  Mamuamus,  I^o.  3,  4,  5. 
CUSTOM. 

1 .  A  custom  that  everyipoaiufof  butter 
sold  iA  a  particular  market-towa 
shall  weigh  18  ounces  is  bad.  NMt 
v:  Dmmeil,  E.  29  Geo.  3.  971 

2.  Wheth^  a  custom,  that  butter  shall 
be  sold  in  lmmp$  of  a  certain  weight, 
may  not  he  supported.    QuJ     ih. 
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DAMAGES. 

Assessed  severally.  See  Joivn^z  in 
Action,  No.  1. 

DAY.    *<rtfTiME. 

DEBT. 
See  PLSADUiO,  No.  29. 

DECEIT. 

t.  A  false  affinnatioff,  made  by  the 
defendant  with  intent  to  defraad  the 

'  plaintiff,  whereby  the  plaintiff  re- 
ceives damage,  is  the  ground  of  an 
action  upon  the  case  in  the  nature 
of  deceit.  Ptuffe;^  v»  Freeman,  H. 
29  Geo.  3.  Page  bl 

H.  In  such  an  aetloo  it  is  not  necessary 
that  the  defendant  should  be  bene- 
fitted by  the  decek,  or  that  he 
should  collude  witli  the  person  who 

ib. 


IS. 


DEED. 


See  Attornies,  No.  l,  2-  Estop- 
pel, No.  3,  4.  £TiDE)rc£»  No.  6. 

1.  A  deed  may  be  pleaded  as  lost  by 
time  and  accident  without  profert 
Read  v.  Brookmanj  E.  29  Geo.  3. 

151 

fi.  Where  the  consideration  expressed  in 
the  deed  of  conveyance*  under  which 
the  pauper  jclaimed  a  settlement, 
was  28/.  parol  evidence  was  ad- 
mitted to  prove  that  30/.  was  the 
real  consideration.  R,  v.  Scam^ 
monden,  M*  30.  Geo.  3.  474 

DETAINER. 
See  Peactice,  No.  26. 

DEVASTAVIT. 

See  E!zxcctor,  No.  2. 

DEVISE. 

1.  A  devise  to  trustees  till  A.  shall  at- 
tain the  age  of  24,  and  when  he 
shall  attain  that  age,  to  him  in  fee^ 
gives  hira'a  ves^tei  interest,  which 


will  descend  to  his  heka  though  he 
die  before  24.  Doe  v.  Lea^  H. 
29  Geo.  3.  PageAl 

2.  Under  a  devise  to  **  A.  for  life, 
"  remfioder  to  his  first  and  other 
''  sons  in  tail  male,  remainder  to  thtf 
''  use  of  all  and  every  the  daughtejrs» 
"  &e*  as  tenants  in  common,  and  m 
"  default  afeuck  issue,  to  the  use  of 
''  the  right  heirs  of  the  devisor,",  an 
only  daughter  took  only  an  estnte  tor 
life  on  tlie  death  of  ^.  withoat.a  son. 
Haf  V.  The  Eari  i^  Ca^enirjf,  H. 
29  Geo.  3.  88 

3.  By  a  devise  to  S»  ^ash,  son  of 
T.  and  M.  NaJk  for  life,  remainder 
to  tmstees,  ^c.  remainder  to  .the 
first  and  other  sons  of  5.  Nash,  and 
the  heirs  male  of  his  and  their  bodies 
respectively^  and  for  default  of  such 

.  issue,  to  the  use  of  all  and  every  Uie 
daughter  and  daughters  of  the  said 
T.  Nash,  on  the  body  of  the  said 
3f.  hb  wife  begotten  and  to  be  be- 
gotten, and  for  default  of  such  issue, 
to  the  use  of  the  right  heirs  of  the 
said  T.  Nash  for  ever ;  a  daughter  of 
T.  Nash  only  took  an  estate  for  life. 
Demi  d.  Briddon  ▼.  Page  87 

4.  An  estate  resting  on  a  contingency 
is  devisable.  Jones  v.  12oe,  in  error, 
H.29Geo.B.  $8 

5.  If  lands  be  devised  to  A.'  and  his 
heirs  and  assigns  for  ever,  and  if  he 
die  leaving  no  issue  behind  Aim,  then 
over,  the  limitation  over  is  good  by 
way  of  executory  devise.  Sorter  ▼• 
Bradley,  E.  29  Geo.S.  .  148 

6.  There  seems  no  difference  in  the 
construction  of  the  words  ^^  4ying 
*^  without  issue,''  or  wocds  to  that 
effect,  when  applied  to  real  or  oer^ 
sonal  property.  Porter  v.  Bradky^ 
E.  29  Geo.  3.  146 

7.  A  devise  of  all  the  rest^  residue,  and 
remainder,  of  the  devisor's  lands, 
hereditaments,  goods,  chattels,  and 
personal  estatcf  ^*  his  legaoiea  and 
'*  funeral  expences  bebg  thereout 
'*  puid,"  conveys  the  fee  of  all  the 
devisor's  real  estate.  Doe  d.  Pal- 
mer y.  Richards,  Tr.  29  Geo.  3. 356 

8.^  Whether  the  word  •*  heredito- 
<'  mental'  is  sufficient  to  carry  a  fee. 
Huif.  360 

D.lf 


m      nmsx  w  tue  pntKctPAt  SA^raeis^ 


9*  Wat «sMe f>«  demised fe  Jt.  fhe 

•  wife  ^  jt.  ^  life,  r(MmiMi«t  te 
^  tnntees,  &c.  remainder  fo  tbecbiid- 

•  #ei>  of  i#.and  B.  aad  fArtr  A«jrj*for 
'^  #tvr,  «»  be  dMded  nmottg  them 

•  «<fMiRy,  and  if  but  one  cMdtosuch 

•  Mfy  cbfld,  and  bi^  or  her  heirs  for 
;  eter ;  and^  ife;%iift  of  such  hsuf, 

fmiafiiider  over;  and  af  the  death 
V  of  the  devfsor  -A  and  B".  hate  no 
"'  eMd ;   tbe  estate  fimited  to  tb^ir 

•  ebfldren  i»a  contingent  remainder 
*  m  fee/whjtikon  the  birth  o£  a  child 

.;  will  vejjt  in  that  child;  sabj^ct  to 
opeA,  mvrf  let  in  those  Who  may 
be  bom  afterivard^  j    anrf  tfte  re- 

'  iMindenr  over  ^iir  be  defeated  by 
that  estate  beroming;  tested.     In 

•  ftich  a  case  tb^  wofd\i  "/>♦•  dtfcmti  of 
^  swdR  hsue,*''  mean  "  fbr  def^iitf  of 

•  *  «oeb  d^mrm:'  Iht  v.  Perf^^  M. 

-10'  A  devise  to  JIR  L.  the  t^statbr's 
'  dsra^hter  ferlffe,  remaiMfer  to  the 
'  dirldren  of  her  body  begotten  and 
.    Iheir  heirs^  and  in  defooXI  thttts^f  to 

•  W.  £.  tfte-  testator's  sbff  in»fei!,  M. 
.   Jt.  died  w!tftout  children  after  W. 

L.\  held  J>^.  h.  took  jt  vcstted  re- 
ihiuttdet'  Which  was  devtette  iff  the 
Bfetfttie  of  M,  L.     foef  r.  Legge^ 

'  in  Chancery  1142.  488  it. 

IT.  a:  devi^red'  fo  B.  fof  life,  nentaiiS 
der  tO'  ft  ibr  W  years  if  he  should 

'  t6  long  Ktir,  imnainder  t»  the  heirs 
of  the  Body  of  C;  tfte  ri^mainder 

•  to  the-  heirs  of  the  body  of  C,  was 
'   Iield  a   contingent  reniAider  and 

n6t  an  executory  dfevfse,  and  was 
defeated  by  C/s  stitvf vlog  B. ;  tifere 
ttdng  no  pfetediffg' estate  of  free- 
BoH  to  support  it*  Doe.  d .  Mn^elt 
'    r.MbfgattyTf.  W.Geo.  S.         7C3; 

ISlSitNtt^Q    MEETI*0^ 
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ECCIJBStASnCAL  COU&t. 
k  UpM  a  libel  in  thr  eomistoElil 
Court    fer:    diit«rbad«cr  m    th4 
.   plaintiff>s  right  to  a  paw,  tle'€burt 


adjnd^  the  right  to  be  in  tk 
plaintifTand  admonished  tbe  defend- 
ant not  to  sit  IB  the  pew;  dtpConrt 
of  Archea  reversed  that  sentence, 
but  admonished  the  rfefeodant  sot 
tor  use  the  pew  again;  tbcw  leS' 
tences  were  held  tiotiobe  cmhax 
etfidence  of  the  plaintifTs  right  in  u 
action  fbt  a  distdTrbanee  betwMOtbe 
same  parties*  Croti  v.  Salter,  L 
30.  Gfo.  a.  P^em 

EJECTMENT. 

See  Practicb,  Now  20. 4A. 

1«^  In  the  case  o#  a  teanDey/«i  yor 

to  year  as  longm  both^partoflaK, 

if  the  t^anC  die  inteslatipy  Us  ad- 

-■  minirtnilor  kaa  tbe  same  iaCeiest  in 

thehNMl  whieli  bis  intestitebad; 

and  the  tosec  ef  ancfa  anailflUofMn' 

.tor  may  declare  in  an  Qectttefltoo 

» tarorfor  wpgisj^u ;  fortheliiir 

ianotconck^ve*    Doid^Shfe^- 

Poritr,H.»  Geo.  9.  13 

EMANCIPATIQS. 

3oe  Settlement. 

1.  Tbe  settlement  of  a  child  five  yon 
old;  leaving  fhe  fiKbei'^  tody  »^ 
Hving  wiffr  differeiit  lektiont  tili 
ten,.  Mlbv^s  that  of  the  MMx/f 
le  has- nolf  gained  anysetdenestm 
bia  own  r^hl^  M.  t.  eHftkntK 
H.29.Geo.3.  "^ 

Sf.  AsowskteewydaifroM  aftrft^ 
apprentice  in  ii.  ibr  Amit  wtrs» 
wfaidiv  he  served^  and  aeven^fer- 
wards  relni«edto'ht^tb«'s  iuAy, 
tbrindta^re  waa^void  fcirvtito' 
V  stamp,  nod  Ak  fittlieF  in  the  skib 
time  gained  »  setttettidlt3tA'>» 
that  the  son  was  not  settled  in  i.  bv 
the  appiSmitiCAip,  aattthat  he  vt* 
not  emancipated,  but  foUowsd  ^^ 
father's  settlement  at  A  R-  '• 
Edgeworih,  T,  20.  Gph  %  ^ 
A  child* is  notemancipte(),sa»to 

lose  the  bemftflt  #  any  setttawjj 
which  his-  fiuher  nay  g>iO)  ^' 
twenty-oiie,  of  mfln1)ige,  or  tillw 
barf  gflikiM:  a  setllament  in  ^s^o^ 
right,  -or  tut  be  has  eootticted 
ar  rehrtioit  inconsialenl  with  theioe> 
9»  (irbeiBg|i«iefv  Mf^V^l^ 

nilr. 
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.  iroohess  Tr.  »  Geo.  3.     IViff  355 
ERROR,  nTrtfo/. 


*iee  PaActicE,    No. 

AffENDMEKT,      No. 


O,.  7,  8.    25. 
1,  3,  4. 


essoign-dat: 

I.  rfheEssoigD-day  is  coasiclerad    or 

many  purposes  the  &rst  d^  of  the 

^   tenn.     Belk  t.  Broadbeni,     E.  2D 

.    G«o.  3,  185 

2«  And  if  a  writ  be  pleaded,  as-  sued 

out  oa  a  day  between  tiie  £s8otxti- 

day  and  the  first  day  of  the  term, 

.   and  there  be  a  special  demurrer  for 

that  cause,  he  objection  will  not 

•  prevail,  though  the   court  do  not 

.i^    in  fact  sit  till  the  qutarto  die  past,  ib> 

ESTOPPEL. 

'%.  If  the  heir  apparent  of  a  copyholder 
\    io  fee  surrender  in  the  lifetime  of 
his  ancestor,  and  survive  him,  the 
heir    of  such    surrenderor  is  .not 
estopped  by  that  surrender  of  his 
\  ancestor  from  claiming  against  the 
aiirrenderee.     GoodtitU  v.  Morse, 
;    Tr,  29  Geo.  3.  366 

j2.  Whether,  in  the  case  of  a  freehold 
estate,  if  the  heir  had  made  a  feoff- 
ment under  such  circumstances,  his. 
heir  would  not  be  estopped*    Qu,  f 

«^- 

\V^»  A*  asserting  that  he  had  aright  to  a 

patent  machuie^  covenanted  with  J?. 

that  he  should  use  it  in  a  particular 

manner,^  in  consideration  of  which 

jB.  covenanted  that  he  would  not 

use  any  other;  in  an  action  by  A, 

.   on  tlie  covenant,  B^  is  not  estopped 

by  his  covenant  from  pleading  in 

bar  to  the  action,  thai  Uie  mveBtum 

\     V04U  not  new y  or  <hat  thepaieniee  wa$ 

,      noi  the  inventor;  out  be  may  thus 

shew  that  the  patent  was  void,  and 

«     consequently  tliat  there  was  no  eon« 

.    sideration  to  him.  Hatfne  t,  M4iUbyi 

[•     JET.  30  G€o.  3.^  .43$ 

^^  Biit  in  aii  action  by  the  atsignee  oif 

*the  patentee  against  the  patented 

himself,  beai^Qstoppetl  from  shewing 

that  it  was  not  a   Qf^  :iin!^i|ttp^ 

against  his  own  deed.     Oidhamy. 


iMgm^idrSM.  afier  TV.  1780t.iSDr. 
JLoni  Kenyon.  JPa.  438^431,  4li4ll 

EVID£»G£. 
Self  WrtMite. 

1.  Where  a  promiaaory  note  hae-been 
indorsed  tO:  tile  plaintiff  after  it  be- 
came due,  and  be  sues  the  malter, 
the  latter  is  entitled  tor  go  into  ^vi- 
deuce  to  shew  thatthe  nete  waa  paid 
as  between  biui  and  the  original 
payee  fronr  ivhom  the  pl^tiff  re- 
ceived'it.  Brown  v.  DtmesrtL  29 
Geo.  3.  81 

%  The  breach  of  »  covenant  being  as^ 
siflrned  thusi^  "  that  the  defendant 
"  hadoot  need  a  farm  in  an  husband- 
<<  like  mamer,  but  on  the  contrary 
"  had  committed  wastes*'  k  was  held 
that  the  plaintiir  eooldnot  give  Evi- 
dence of.  the  defendant's  uaing.  the 
fiirm  in.  an  aahiiiibattdltke  manner, 
it  not  mnounting.tD  tooHe.    Hmris 
V.  Mmile,  Tr.  29  Geo;  3..    ,      'JOT 
3.  Where anagent  is  employed  to  buy 
goods>  an  acknowledgment  noder 
his  hand-writing  of  his  having  re- 
ceived them  i9  evidei^^^f  a  deli- 
very to  the  buyer.  Biggs  v«  Law- 
r^m^,  M.30.  GiM>r3.  *     ^       '  4» 
Where  the  consideratkio  expfesaed  in 
a  deed  of  conveyance,  und^r  .winch 
the  pauper  claimed  asettlenwnt^iwas 
28/.,  parol  evidence  was  .admitted 
to  prove  that  30/^  Was  the  real  con- 
sidleration.    &  v,'' SemnmamMj  M, 
30  Geo.  3i  .     ....     7174 

>  A  cornq)t  agreement  foa  the*  for- 
bearanceef  mnoey /i/Zroaef  r  tkeoiher 
of  two-  days,,  at  the  option  o£.the 
borrower,.mu8t*be. pleaded  accord- 
ing to  the  fact  inabe^^/OBmdtiaf^ 
and  if  it  be  statedjis^an  abtfollife 
forbearance  till  owe.  of  tbestf  days, 
theevidencewill  not  support  the  plea. 
Tatey.  Weilmgs^  H.  3iO«eo.3U53l 
<l»  Plaintiff  covenanted;  !•  bniMtwa 
houses  for  bMl,  by.  a  certauiF  Iday 
and  avferred  in.  an  action  4)#  ^a^ve- 
naiit  for  the  money  that  the-  hdtises 
were  built  in  tW'time^  (Mri&nce 
tbaltlft  tiiieiiad^been«DiB#g«^i^ 
paml;  agncntnly.Advtfato^hifoses 
finished  within  the  enlarged  time, 

cannot 


SM 
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eaaaot  be  feoeiTed.  Utiier  ▼•  H»/- 

Hw  fame  in  case  of  a  bond.      M2  ». 

7.  Tbe  pansh  of  J.  ooosisted  of  se^ 
vcial  hamktf,  Imviag  aeparate 
dmrciiwaiilcBs  and  overseen  ;  and 

'  a  certifeale  having  been  granted 
by  some  of  tben  deaertbing  them- 

.  aelvesasolBcersofthe/MriiAallarre, 
erideneewas  adaiiited  to  shew  that 
they  were  the  officers  of  the  kmmlei 
in  which  the  pauper  was  settled.  R. 
v.  SatiA&my  E.  do  Gee.  3.         609 

8.  Such  evidence  dues  not  cmUradiei^  it 
only  esphdnsy  the  certificate.       ib* 

H,  In  an  action  for  penalties  on  27  G.  3. 

'  «.  M,  [wherel^  the  duties  on  post- 
horses  leviable  under  the  tt  Geo.  3. 
c.  61.  were  transferred  from  the  go- 
vernment to  the  fiirmers  of  the  tax,] 
brought  by  the  ftrmer  of  the  tax. 
It  is  not  necessary  for  the  plaintiff  to 
give  in  evidence  his  appointment  by 
the  Lords  of  the  Treasary  or  the 
Commissioners  of  the  stamp  duties 
authorised  by  them;  proof  that  the 

'  defendant  has  accounted  with  him» 
asjkmer^  for  the  duties  is  sufficient. 
RaifML  q.  X.  v.  M'Intoik,  t.  90 

ip.  If  the  offence  charged  be  the  let- 
ting and  not  accoootHig  for  divers, 
to  wit,  eight,  horses,  proof  that  the 
defendant  let  and  did  not  account 
for>?«e  will  support  the  declaration. 

ib. 

11.  In  an  action  for  non-residence^  evi- 
dence  that  the  defendant  did  several 
acts,  ag  pdricm,  such  as  receiving 

'  tithes,  ^c,  is  sufficient  without  prov- 
ing lus  admission,  institution,  and 
induction.  Bewm  q.  t.  v.  Williams, 
E.  16  Geo.  3.  ib.  636  »• 

U.  So,  in  an  action  on  tbe  post  borse 
act  aflab*t  an  uui-keeper  for  penaU 
tiet  mcurred,  it  is  not  necessary  to 
shew  tihe  licence  itself  of  the  defend- 
ant, hot  asag^nUf  Aunotber  evidence 
is  sufficient,  as  that  he  had  written 
ovei*  his  door  **  Licensed  to  let  post* 
«<  horses.''  Bia^^  q.  t.  v.  BriggSy 
J?.80G«a.3^  687 

IS.  Upona  libd  in  the  Consutorial 
Gout  lor  distnrbaiioe  in  tbe  plain* 


tiFs  right  to  a  pew,  the  Comt  ad- 
jndgcd  tAe  rigki  to  be  in  the  pUb* 
tiff,  and  admonished  the  defemfant 
not  to  sit  in  the  pew  ;  die  Court  of 
Arches  revened  the  sentence,  but 
also  adaMinished  tlie  defendant  not 
to  use  the  pew  again ;  the  sentences 
were  held  not  condnssor  mridemce  of 
the  plaintill's  right  in  an  action  lor 
a  disturbance  between  the  aanse  pu^ 
ties.  Cross  v.  Salter  j  E.  30  Geo.  a. 
Pa^ee^ 

14.  An  averment  in.  a  declnratieo  ea 
1 1 G.  ft.  c.  1 9;  s.  8.  to  recover  doable 
the  value  of  coods,  remoTed  in  order 
to  prevent  distress,  that  '^  571  tscf 
*'  itMeybr  real^  before  the  gooda  were 
removed,  need  not  be  pieciseh 
proved  as  laid.  Gwumet  ▼.  PiUtifi, 
E.  30  Geo.  3.  64S 

15.  Nor  is  the  nolJce  o/dtsireoM.  which 
alledged  a  d^ereni  sum  to  be  due, 
materiaL  ik 

16.  Whether  the  dechiratioas  of  a 
pauper  as  to  his  settleoMnt  be  ad- 
missible evidence  to  prove  his  settle- 
ment after  his  death.  Qtu  f  JL  v. 
InkahitaHts  o/Eritweiij  TV.  SO  G.  3. 

707 

17.  If  two  justices  take  the  eanmhw- 
tion  of  a  pauper  relative  to  hb  set- 
tlement, but  do  not  remofe  Ina^ 
and  the  pauper  afterwards  die  or 
become  insane,  whedier  two  other 
justices  may  remove  his  fiunily  oa 
that  evidence  only.  Qn.  f  ik 

18.  Qu€eret  if  there  be  any  other  ia- 
stance,  in  which  hearsay  evidence 
is  admissible,  but  these  two,  nameW, 
the  cases  of  pedigrees  and  prescrip- 
tions 1  ik 

19.  A  witness  may  refresh  hbflMasonr 
by  mijf  book  or  paper,  if  fae  can  sf- 
terwards  swear  to  tbe  feet  from  im 
own  recollection :  bnt  if  he  cannot 
swear  to  the  fact  from  recollecttMi 
any  further  than  as  finding  it  ea- 
tered  in  a  book  or  paper,  the  origiad 
book  or  paper  must  be  produced. 
Roe  d.  CAarcA  v.  Perkims,  Tr.  80 
Geo.  8.  748 

EXCISE. 
See  lacancL 
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EXECUTION. 

S^-f  Practice,  No.  22,  23,  24,  is.  27. 

31.     SUERIFP.  1     .     «  ' 


EXECUTOR. 

See  Joinder  in  Action^  No.  3, 
Landlord  and  TENANt,  No. 
Probate.  * 


1.  If  a  debtor  make  his  creditor  and 
another  person  executors,  and  the 
creditor  neither  proves  the  wfll,  nor 
acts  as  executor,  hte  may  maintailn 
an  action  against  the  other  for  his 
demand  on  the  testator.  Rawlhson 
V.  Shaw,  H.S6  Geo.  3.      Page  557 

2p  If  an  execntor  plead  (to  an  action 
on  bond)  payment,  and  omit  to 
plead  piene  admmistravii,  and  a 
verdict  be  given  against  him  on  such 
plea,  it  operates  as  an  admission  of 
assets  in  an  action  founded  on  that 
jodgttient,  suggesting  a  devaMimvii. 
Erving  v.  Peters,  TV.  80  Geo,  3. 

685 

3.  But  if  he  plead  piene  adrntnistravii, 
he  is  only  liable  to  the  amount  of 
th«  assets  in  his  bands.  Harris^  v. 
Beeetei,  car.  LordMansJkidfitCuild- 

EXECUTOR  desantori. 

1.  An  executor  c7.f.  t.  cannot  discharge 
himself  froni  an  action  brought'by 
a  creditor  by  delivering  over  the 
effects  to  the  rightful  executor  a/ler 
the  action  is  brought'.  Curtis  v.  Ver- 
non, E.  20  Geo.  X  587 

2.  Nor  can  he  retain  for  his  own  debt  of 
an  higher  nature  by  consent  of  the 
rightnil  executor,  given  after  the 
bringing  of  the  action  by  the  cre- 
ditor. Uf, 

EXECUTORY  DEVISE. 
See  Devise. 

1.  An  executory  devise  is  transmissible : 
assignable;  descendible;  and  de- 
visable. Jones  V.  Roe,  in  error, 
H.  99  Geo,  3.  94,6. 

Vol.  hi. 


FACTOR. 
Su  Consignor.    Lien. 

tFALSE  IMPRISONMENT. 

1.  A  defendant  in  an  action  for  f»!se 
imprisonment,  pleading  a  justifioa- 
rion  under  mesneprocess  sued  out  by 
him  in  a  cause  in  which  he  was 
plaintiff,  may  state  that  the  writ 
issued  upon  *aa  affidavit  to  hold  to 
bail,  ^j^thout  setting  forth  the  cause 
of  action ;  for  if  {|  party  be  arrested 
maliciously,  and  without  any  csause 
of  actioM.  his  remedy  is  by  an  ac- 
tion for  maliciously  holding  him  ^o 
bail.  Belkv.Broodhmty  £.296.3. 
Puge  183 

FALSE  PRETENCES. 

1.  To  constitute  an  offence  within  30 
G.  2.  c.  iti.  money  or  goods  must  be 
obtained  by  the  defendant  by  ^fahe 
pretence  With  intent  to  defraud  I  and 
it  is  no  objection  that  the  pretence 
consists  iua  represcntationas  of  some 
transaction  to  takfe  place  2ii2i  future 
time.  J.Young  \, The  King,\ntrTov^ 
H.  29  Geo.  3.  93 

2.  Where  the  pretence  is  conveyed  by 
words  spoken  by  one  defendant  in 
the  presence  of  others,  who  are  act- 
ing in  concert  together,  they  may 
be  all  indicted  jointly.  ii^ 

FEES. 

.  Justices  in  Sessions  have  noauthoi'ity 
to  fix  the  bailiffs'  fees  for  arrests  iii 
civil  suits;  nor  will  the  Court  of 
B.  if.  allow  more  than  the  usual  fee 
of  one  guinea,  though  a  larger  kuiii 
has  been  in  iactpaid  under  the  sanc- 
tion of  a  table  "bf  fees  settled  by  tht: 
Sessions,  and  acted  upon  in  prac- 
tice for  many  years,  Boldero  v, 
Mo$se,  M.  Geo,  3.        ,  417 


FEME  COVERT. 

See  Copyhold,  No.   3.     Pleadwo, 

3F 


No.  23. 
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See  Snurr.    Pbactkje,  No.  22,  23, 
24.87. 

FILE. 

See  Practice,  No.  32.47. 

FINE. 

!•  A  fine  Icwcd  by  a  copyholder,  who 

eoutioues  in  possession,  is  void  as 

mgxiust  the  lord.    Roe  v.  HelUer,  E. 

20  Geo.  3.  Ph^  162 

FISH. 
1.  Fish  are  tithahle  by  custom,  and 
the  proprietors  of  such  tithes  are 
liable  to  be  rated  to  the  relief  of  the 
poor. JR.  V.  r.  Carlyan,TrM  G.3. 
'  385 

FLEET    PRISON. 
-Af  Peactxcs,  No.  26. 

FORFEITURE. 
See  CopTBOtD. 

FRAUD. 

1.  If  A.  agree  to  ^ive  B.  a  certain 
sum  for  goods,  m  advancement  of 
C,  any  secret  agreement  between 
B.aud  C.  that  the  latter  shall  pay  a 
further  sum,  is  void,  as  a  fraud  upon 
J.;  and  JB.  cannot  recover  such 
further  sum  against  C.  Jachmjn  v. 
Ihuhmre^H.dOGeo.^.  551 


FREIGHT. 

See  AmmALTTf  No.  3, 4, 5,  6. 
ftAMCK,  No..4. 

G. 

GUERNSEY. 
SeeSmve^hiKo. 

H. 

HALFPAY, 
SreOmciB*. 


Iirsu- 


See  DinrtsE,  No.  7,  8. 

HIGHWAY. 
See  PtEADiN«,  10.  18. 

HYPOTHECATION. 
See  Admiraltt,  No.  1,  2. 

I4&  J. 

JEOFAILS. 

See  Vekue,No.4. 

INCLOSURE. 
See  Manor. 

INDEMNITY. 

1.  Declaration  on  bond  :  pies  that  c 
was  conditioned  for  perfonnance  tA 
covenants,  which  were  to  iadeauifi 
the  obligee  from  alimony  and  debc« 
incurred  by  his  wife  mfler  ^ir  ser- 
ration, aqg  that  defendant  had  per- 
formed the  covenants:  replicatMS. 
that  a  judgment  was  rccoTere^ 
agunst  the  obligee  by  a  creditor  a: 
his  wife,  and  he  paid  debt  and  os^if 
of  which  defendant  had  nolke.  Oi 
demurrer,  the  defendant  vras  bd^ 
liable  for  the  cosff  as  well  as  ik 
debt ;  for  the  covenant  to  indes- 
nify  is  general ;  and  it  was  no^/ieces- 
sary  for  the  {^intiff  to  give  oata 
that  an  action  was  commeoceti- 
but  if  it  had  been  necessary,  tk 
plaintiff  must  have  recovered  «3 
these  pleadings :  foe  the  defeixisfi: 
has  admitted  notice.  Dufidi^- 
Scott,  Tr.  29  Geo.  3.  Page  «4 

2.  A  broker,  when  he  bought  goodsfe' 
his  principal,  agreed  forrpercotf 
to  indemnify  him  from  any  loss  oi 
the  resale :  it  was  held  tlmt  this  » 
dertaking  was  discharged,  when  tb 
principal  had  a  fair  opportuoitj  of 
selling  to  advantage,  but  nq;kctf^ 
it,  tho'  he  was  afterwards  obliged  i^ 
•ell  at  a  loss.  Cany  v.  JEteiw. 
H.KGeo.i.  »4 
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INDICTMENT. 

See'  Arrest^  No.  4.  Certiorari 
False  Pretences.    Libel. 

J  •  Where  several  act  in  concert  toge- 
ther, and  one  of  them  in  the  pre- 
sence of  the  others  issues  a  false  pre* 
tence  (by  words)  1o  obtain  money 
or  goods,  they  may  all  be  indicted 
Jointly,  •/.  Young  v.  The  Kingj  in 
error,  //.  20.  Geo.  3.  Page  08 

2.  It  is  no  objection  in  arrest  of  judg. 
ment  that  the  indictment  contains 
severahchargesof  the  same  nature  in 

'      the  different  counts.  ib. 

3.  But  in  the  case  of  felony,  if  it  ap- 
pear before  the  prisoner  has  pleaded, 
or  the  jury  are  charged,  that  he  is 
to  be  tried  for  separate  offences,  the 
Judge  in  his  discretion  may  quash 
the  indictment.  106 

4.  Or  if  the  Judge  do  not  discover  it 
till  aAer  the  jury  are  charged,  he 
may  put  the  prosecutor  to  make  his 
election  on  which  charge  he  will 
proceed.  ib. 

5.  When  a  defendant  in  an  indictment 
is  brought  up  for  judgment,  his  acts 
subsequent  to  the  trial  may  be  con* 
side  red,  either  by  way  of  aggravat- 
ing or  mitigating  the  punishment, 
even  though  they  be  separate  and 
distinct  offences,  for  which  he  mav 
be-afterwards  punished.  But  in  such 
cases  the  Court  will  take  care  not  to 
inflict  a  greater  punishment  than  the 
principal  charge  itself  will  warrant. 
R.  v.  Withers.  M.  30  G.  3.  428 
And  R.  y.  Walter.  M.  30  Geo.  3. 

4d2«. 

0.  An  indlictment  against  the  parish  of 
JB,  for  not  repairing  a  road  leading 

from  A.  to  B.  is  exclusive  of  JB.,  and 
therefore  bad  ;  and  it  it  is  not  aided 
by  a  subsequent  allegation  that  a 
ceriam  pari  of  the  same  highway 
situaie  iii  JB.  is  in  decay,  &c.  R.  v. 
Gamlingay.  H.  30  Geo.  8»  613 

INFORMATION. 

See  Quo  \7arranto, 

1,  The  Court  will  not  grant  an  in- 
Ibn^Rtion  apinst  ^  magistrate  for 


having  improperly  convicted  a  per* 
son,  unless  the  party  complaining 
make  an  exculpatory  affidavit  deiw« 
ing  the  charge.  R.  v.  Webster^  Tr. 
20  Geo.  3.  Page  388 

INQUIRY,  FTnVo/     * 
See  Bills  of  ExcnAsrcE,  No.  7,  8. 

INSPECTION. 

See  Attachment,  No.  7. 

1.  Leave  to  inspect  the  Court  Rolls,  &^. 
of  a  manor  is  granted  of  course  on 
the  application  of  a  tenant  of  the 
manor,  who  has.  been  refused  that 
permission  by  the  lord,  JS.v.  Shellev^ 
H.  29  Geo,  S.  141 

2.  But  in  a  question  between  the  lord 
and  a  stranger^  no  such  permission  is 
granted.  Talbot  v.  Villeboys,  Hd. 
23  G.  3.  JS.  i?.  cited  in  142 

3.  Though  in  an  action  by  a  corpora^ 
tion  for  toil  agauist  a  stranger,  the 
Court  will  give  the  defendant  leave 
to  inspect  papers,&c.  relating  to  the 
question.  Corporation  iff  Barnstable 
V.  LfOhey.  E.  20.  Geo.  3.  303 

4.  Where  a  rule  had  been  granted  for 
an  information  in  the  nature  of  a  quo 
warranto  against  A.  to  shew  by  wnat 
authority  he  claimed  to  be  mayor  of 
G.  on  the  relation  of  some  of  the' 
corporators;  and  another  rule  m 
that  cause  for  inspecting  all  the  cor* 
poration  books,  &c.  directed  to  the 
Sown-clerk ;  an  inspection  of  such  on- 

ly  as  related  to  the  electiott  and  office  of 
mayorwasheldto  be  a  sufficient  com* 
pliance  with  the  rule,  so  as  to  pro- 
tect the  town-clerk  from  an  attach- 
ment  as  for  a  contempt;  it  appear- 
ing that  he  had  acted  6<ma^<if.  R^ 
V.  Babb.  JEf.  30  Geo.  3.  579 

INSURANCE. 

Set  Assumpsit,  No.  3. 

1.  If  a  ship  be  insured  by  the  terms  of 

the  policy  tn  any  lawful  trade,  and 

the  barratry  of  the  master  be  men* 

tioaed  as  one  of  the  risks  to  be  boni 

by  the  under- writers,  thev  are  liable 

for  a  loss  which  happens  by  the  bar- 

3  F2  ratry 
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ratrj  of  the  master  by  tma|gling. 
Havelock  v.  HancUl^  E.  20  Geo,  3. 

2.  The  ttipulation  respecting  the  eui- 
ploymeut  of  the  ship  in  a  /atr/k/ 
irade^  must  be  applied  to  the  trade 
m  which  the  ownen  empioy  ker.     ib.  \  \ 

3.  Goods  were  insured  from  the  la<ling 
of  them  oo  board  the  ship,  ^*  lost  or 
not  lost/'  and  warranted  well  on  a 
particular  day :  the  ship  was  lost  on 
that  day  before  the  policy  was  under- 
written :  and  it  was  holden  that  the 
under-writer  was  liable,  for  the  war- 
rantry  was  complied  with  by  the  ship's 
being  safe  any  time  of  that  day. 
BU€khur$t  V.  CoeMI^  Tr.  20  Geo.  3. 

300 

4*  The  assured  upon  a  valued  policy 

on  freight  is  entitled  to  rrcover  the 

whole  amount,  though  part  of  the 

goods  only  were  on   hoard  at  the 

time  the  ship  was  loat,  the  rest  being 

ready  to  be  shipped.  Montgomery  "w, 

Esfgmtan,  7V-20  Geo.  3.  302 

6.  If  goods  be  insured  from  A,  to  B. 

in  a  neutral  ship,  it  is  sufficient  to 

chftrge  the  under-write rs»  that  the 

ship  was  neutral  wh^n  she  tailed. 

Tyson  v.  Gumey,  M.  30  Geo.  3. 

477 
6«  The  Stat.  16  Geo.  3.  c.  6.  which  sub- 
jected to  forfeiture  all  AmerieanihipSp 
and  all  other  Mhip$wiih  their  eargoei^ 
trading  toanypori  of  the  colonies^  does 
not  eMend  to  tlie  property  of  Ame- 
ricans on  board  any  aiher  ship  not 
trading  to  one  of  those  ports :  so  that 
an  insurance  of  the    property  of 
Americans  in  n  Dutch  MpfiomAtm' 
sterdam  to  St.  Eustatia^  is  not  pro- 
hibited by  that  act «  t6. 
7.  If  a  ship  or  cargo  insured  be  taken 
and  condemned  as  prize,  it  is  not 
necessary  for  the  insured  to  make  any 
claim,  or  appeal  before  they  call  on 
the  under-writers.  ib. 

INTENDMENT. 
See  Sessions,  No.  4. 


IN  TRANSITU. 

See  CoifsiGisoR. 

JOINDER  IN   ACTION. 

The  assicfnees  of  A,  a  bankrape,  and 
also  of  B.  a  bankrupt,  under  seps- 
rate  commissions,  cannot  recover  m 
the  same  action  n  joint  debt  dvefiroa 
the  defendant  to  both  the  baok^^^ 
nitdvAsoseparatedebtsdneiaeaeh  ;ud 
if  in  such  an  action  the  jury  have 
assessed  the  damages  sev«r»llyoatfae 
separate  counts,  the  Court  wiUarnst 
the  judgment  on  those  counts  whidi 
demand  the  debts  due  to  each  baak- 
nipt  separaiely.Hastcock  v.  Haywood, 
M.  Geo.  3.  Page  ^ 

2.  But  where  the  plaintiffs  sued  as  t>- 
signees  of  A.  and  B.  smd  also  ss- 
signees  of  C  6>r  a  joint  demand  as 
due  to  all  the  bankrupts,  the  deck- 
ration  was  held  good  on  a  rootam  in 
arrest  of  judgment.  Streatjieii  v. 
UalBdayj  Tr.  30  Gfo.  3.  TSO 

3.  A  count  for  money  had  andreceired 
by  defendant  to  the  use  of  the  it- 
ecutor^  as  such,  may  be  joined  tot 
count  for  money  had  and  recciTed  it 
the  ute  of  the  testator,  PHrie  ▼. 
Hannay.E.90G.Z.  m 

A.  But  a  count  for  a  debt  due  to  tbe 
executor  in  his  own  riglkt  cannot  H- 


INTEREST. 


See  UsvBT. 


JOINT.   , 
See  iNoicTMcirr,  No.  1. 

ISSUE-MONEY, 
h  If  the  Court  see  reason  to  susptci 
that  a  fvs  fom  action  b  eonaneoccd 
merely  for  the  iaaue>nioney»  tht^ 
will  on  motion  pemit  it  to  be  nui 
into  Court  to  abide  tho  event  of  tbe 
suit.  Parker  qui  tani  ▼•  MagM** 
H.  29  Geo.  3.  137 

ISSUE. 

1.  The  word  ^  issae ''  indades  d^ 
seendants  in  the  aM>sticnK>te  degree^ 
Haydan  v.  WMna^li^.M  a3.  SP 
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^.  A  bond  given  by  a  father  on  the 
marriage  of  his  daughter,  was  con- 
ditioned for  payment  of  interest  of  a 
certain  sum  to  the  husband,  or  bis 
executors  during  the  obligor's  life, 
and  also  for  payment  of ihe  principal 
to  the  huslmnd  or  his  executors, 
within  a  limited  time  after  the  obli- 
.    gor's  death,  if  any  of  the  issue  of  the 
body  of  his  daugnter  should  be  living 
at  that  thne^  there  were  children 
of  the  mancipge»  who  all  died  before 
tl^e  obliff^Tyleaoitig  grand^t'hitdren : 
4he  grand*children  were  deeoi<^d  to 
hedsme^ihe  body,  ^c.  witliin  the 
meaning  of  the  condition.;  and  con- 
sequently the  husband's  executors 
were  entitled  to  recover  on  th^  bond 
Pi^ge  378 

JUDGMENT, 
See  RfiPLCvfK. 

JURISDICTION. 

See  Admiralty.  AiroitMiESy  No. 
1, 2.    Licenses.    Prohibition. 

i^.  A  charter  granting  Jurisdiction  to 
borough  magistrates  over  a  district 
not  within  the  borough,  does  not 
exclude  ,the  county  jusr ices  without 
express  words.  Blankleij  v,  IVm^ 
etaniey,  E.  29  Geo.  d.  279 

2.  And  though  such  charter  contain 
words  of  reference  to  former  charters 
in  which  exclusive  jurisdiction  is 
given  to  tlje  borough  justices  withiu 
the  borough,  and^  add,  that  they 
shall  have  jnrisdict|pu  within  the 
new  district  in  tarn  ampHs  modo  Sf. 

forma,  &c.  yet  if  there  be  in  the  lat^ 
ter  charter  a  saving  clause  of  the 
rights  of  the  Crown  and  of  all  other 
persons,  the  borough  justices  have 
only  a  concurrent  jurisdiction  with 
the  county  magistrates.  t^. 

3.  Where  the  words  of  a  charter  are 
'  doubtful,  they  may  be  explained  by 

usage.  •  '  lA. 

4* "The  jurisdiction  of  county  justices 
can  only  be  taken  away  by  expresi 
words,  ib. 

''  b^  The  jurisdiction  of  the  superior 
courts  at  9Ve$imin$ier,  cannot  be 
ousted  but  )fy  express  words  or  ne- 


cessary implication.  Caies  q«  f.  v'* 
Knight.  The  Same  v.  MeUish,  M. 
30  Geo.  3.  Page  442 

6.  The  25  Geo.  3.  c.61.  haviiig  created 
penalties  of  51^.  and  of  10/.  and 
having  enacted,  thai  the  fprmer 
.should  be  sued  for  in  any  of  the 
courts  at  fVestminsterj  and  provided 
that  it  should  aud  might  be  lawful 
for  justices  of  the  peace,  &c.  to  hear 
and  determine  the  latter,  with  a 
ippwer.to  them  to.mitieate  the  pe« 

.  naltiet,  &c.  it  was  held  that  such  pro- 
viso  ousted  the  jurisdiction  of  the  sn- 
perior  courts,  as  to  the  10/.  penal- 
ties. J      '  t6. 

7.  When  a  defendanV,  living' within 
the  jurisdiction  of  the  Court  o^Re- 

.  quests  at  Westminnter,  is  sued  in  one 
of  the  superior  courts  for  a  debt  un* 
d^r  40^^  he  may  plead  the  23  6.^. 
c.  27.,  in  bau     Taylor  v.  Siair^  M, 


30.  Geo^  3 


^.. 
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8.  But  if  he  omit  to  do  so,  the  Court  will 
not,  afiter  verdict,  either  enter  a  sug- 
gestion on  the 'record,  that  the  de- 
fendant, lived  within  that  jurisdic- 
tion, or  stay  the  proceedings.       ib. 

9.  The  meaning  of  the  74th  section  of 
28  Geo.  3.  c.  38.  (relative  to  tlie  ex- 
portation of  wool),  which  enacts  that 
any  information  upon  it  shall  be  tried 
by  A  jury  to  be  summoned  out  ^  an^ 
other  count  If  y  than  that  where  the  fact 
was  committed,  is  that  the  trial  shall 
be  had  in  another  county*  Oyer  v. 
Hainsworth,  Jp.  $0G^3.  Oil 

10.  And  ;i\pd^r,  t^e  3lst  section,  the 
Court  qiit  of  which  the  record  issues 
is  to  give  judgment,  and  not  the 
Court  of  Nini  Pri^s  where  it  is  tried. 

JUSTICES  OF  THE  PEACE. 

See  Fees.    Jurisdiction.    Li- 
CEVCEa.    Sessions. 

1.  Where  magistrates  are  to  execute  a 
judiaal  act,  they  must  meet  and  «V 
ecute  it  together.  JB.  v.  forrest,  H* 
29Qtfe.3.  38 

2.  Therefore  an  appointment  of  over- 
seers by  two  joatioesMperaltfi^  is  bad. 

ib. 
3  F  3  8.  So 
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d*  So  is  an  indenture  of  a  parisli  ap- 
prentice. R.  ▼.  Hampstall  Ridge- 
ware,  Tr.  29  G.  3.  Page  380 

4.  So  is  an  ord^r  of  removal ;  or  an 
order  of  filiation.  ib. 

&•  But  where  the  justices  act  ifiini^^m- 
a//y,  as  in  allowing  a  poor-»rate,  they 
may  act  separately.  ib.  381, 2 

6.  The  justices  at  Sessions  are  not  bound 
to  receive  and  adjourn  the  hearing  of 
an  appeal  against  any  order  of  rc- 
noval  at  the  next  Sessions,  if  they 
think  the  appellants  had  sufficient 
time  to  come  prepared  to  try  it,  and 
to  give  notice  to  the  respondents. 
E.  V.  The  Justices  of  Yorkshire,  E. 
39  Geo.  3.  150 

JUSTIFICATION. 
See  Pleadiko. 

1.  A  person  may  justify  hunting  foxes 
over  the  grounds  of  another,  because 
tfiet  aiie  noisome  a nimals.  Nicholas 
▼.  Badger i  37  4^  38  E.  C.  B.     259 

KING'S  BENCH  PRISON. 

1.  A  rule  ascertaining  the  boundaries, 
"E.  80  Geo.  3.  *        583 

3.  A  rule  regulating  the  granting  of 
day-rules.  t^.  584 


LANDLORD  and  TENANT. 

See  Covenant.    Land-Tax.    Prac-" 
TicE,  No.  40. 

1.  In  the  case  of  a  tenancy  from  year 
to  year  as  long  as  both  parties 
please,  if  the  teuant  die  intestate, 
Lis  administrator  has  the  same  inte- 
rest in  the  land  which  his  intestate 
had.  Doe  d»  Shore  v.  Porter ,  H,  29 
G.  3.  13 

%  A  lessee  for  21  years  at  a  pepper- 
oora  renffer  the  first  half  year,  and 
a  rack-rent  for  the  rest  of  the  term, 
wh^  by  agreeoient  was  to  put  the 
premtsesjn  repair,  and  tovenant^d 
to  pay  the  land-tax  and  all  othier 


faxes,  rates,  assessments,  and  mpw 
tions,  having  assigned  lus  tens  for  a 
small  sum  in  gross,  was  held  not  to 
be  Ihible  to  pay  tlie  expencc  ofi 
party  wall,  either  by  the  pro?i$if»j 
of  the  14  Geo.  3.  c  78.  s.  41.  or  bi 
*  the  covenant :  bnt  that  cbaigc  lanst 
in  such  case  be  born  by  the  origiosl 
landlord.  SoutkaU  v.  LeaAftm, 
M.  90  Geo.  3.  1^1^458 

3.  The  statute  14  Geo.S.  c.78.  i.41 
intended  to  throw  that  bunieflK 
persons  to  whom  longleaseshad  beeo 
granted  with  a  view  to  so  taprm- 
tnent  of  the  estate,  and  who  sfter- 
wards  under-let  at  a  coiuidenbit 
enerease  of  rent.  t^ 

4.  A  lesse  of  such  a  terra,  who  after- 
wards sold  the  lease  for  a  sumvt^. 
would  also  be  liable  within  thb  set. 
Semb^  A. 

5.  A  lease  in  1785>  for  3^  6,  or  9]ftirs 
determinable  in  1788,  1791,  1794, 
is  a  lease  for  9  years»  deten»ii»b<e 
at  the  end  of  3,  or  6  years,  by  dtber 
of  the  parties,  on  giving  reasooaUe 
notice  to  quit.  Goodrigkt  v.  Rkkr 
ardson,  M.  30  Geo.  3.  463 

LAND-TAX. 

See  Settlement  by  Rale. 

L  Under  a  covenant  in  a  bufldiic 
lease  by  the  tenant  to  pay  all  the 
taxes  (except  the  land-tax\  tl>e 
landlord  is  only  to  pay  the  M 1^^- 
tax,  and  not  the  additional  ItoA-^^ 
occasioned  by  the  improvemenl  (^ 
the  estate,  hyde  r.  HiU  TV.  ^ 
Geo.  3.  377 

LEASE. 
See  Landlord  and  Tcnaxt. 

1.  Under  the  settlement  of  to  estit^ 
with  a  power  to  the  tenant  io  pos- 
session to  let  a// oral  V  par/ of  tbt 
premises,  so  as  the  usual  rents  be  n- 
served,  a  lease  of  tithes  wfaicb  bid 
not  bten  let  before^  was  held  roid. 
Powseryv.Pmrtif^twk,  Tr.^Ge4f.l 

5.  In  these  cases,  the  iatentioo  of  tbe 
patties  is  to  govern  thfCwutlBcoih 

atottof  the  power.  ^ 
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LIBEL. 

See  Ybnui,  No.  1,2.  Indictment, 
No.  6, 

1.  On  the  trial  of  an  indictment  for 
a  libel,  the  only  questions  for  the 
consideration  of  the  jary  are  the  fact 
of  pnUishiog,  and  the  truth  of  the 
ivmuenA^s.  Whether  the  subject  mat- 
ter be  or  be  not  a  libel  is  a  question 
of  law  for  the  consideration  of  the 
Court.  R.  V.  TheDetMofSt,  Asaph, 
M.  25  Ceo.  3.  and  R.  v.  Withers^ 
M.  30  Geo.  3.  Page  426 

LICENSES. 

1.  A  person  who  sells  spirituous  liquors 
by  retail,  without  a  license  from  two 
justices  of  the  peace,  is  liable  to  the 
penalties  of  the  5  G^.  3.  r.  46.  tho' 
lie  has  a  license  from  the  commis- 
fioners  of  the  excise  to  retail  spi- 
rituous liquors.  A.  t.  Downes^  H. 
30  Geo.  3.  560 

2.Tlie  exception  in  the  26  Geo.  2. 
.  e.  28.  that  nothing  in  that  act  shall 
extend  to  alter  the  time  of  granting 
licenses  in  etVwjand  towns  corporate, 
does  not  exempt  such  places  from  the 
operation  of  other  parts  of  that  act, 
b«t  magistrates  in  such  districts  must 
give  the  same  notice  of  their  meeting 
to  grant  licenses  as  justices  for  a 
county  give.    '  ib. 

3.  Whether  Wentminster  be  a  city  with- 
in the  26  Geo.  %  c.  28.  Qu  ?        ib. 

LIEN. 
See  Attornibs,  No.  1,  2. 

1.  A  factor  has  no  lien  on  goods,  unless 
they  come  into  his  actual  possession. 
Kinleth  v.  Craig,  IL     20  Geo.  3. 

119.783 

2.  And  therefore  though  a  factor,  in 
consideration  of  goods  beingconsign- 
ed  to  him,  accept  bills  drawn  by  the 
consignor,  and  pay  a  small  part  of 
thie  freight  after  they  arrive,  yet  if 
he  become  insolvent  before  the  bills 
are  paid,  and  before  the  goods  get 
into  his  actual  possession,  the  con* 
ngmxmayglapiktttkmirwmiu.  ib. 


3.  An  absolute  bill  of  sale  of  a  ship  a#  tea 
is  void  by  26  Geo.  3.  c.  60.  s.  17. 
unless  the  certificate  of  the  registry 
be  recited  therein;  although  the  ven- 
dee give  at  the  same  time  an  under* 
taking  to  restore  the  ship  on  a  future 
day,  on  payment  of  a  certain  sum  ad- 
vanced by  him  on  the  credit  of  this 
security.  RoUettom  v.  Hibberi,  M. 
30  Geo.  3.  Page  406 

4.  4nd  though  the  vendee  had  also  the 
grand  bill  of  sale,  and  had  taken 
possession  of  the  ship  immediately  on 
her  arrival,  it  was  held  that  he  could 
not  retain  the  ship  as  havbg  a  lien 
on  her,  against  the  assignees  of  the 
vendor,  who  became  a  buikrupt  after 
this  transfer  of  the  ship.     Tke&ame. 

ib. 

LIOHT-HOUSES. 

1.  British  ships,  in  passing  by  the  Etb^ 
stone  and  other  light-houses  in  the 
channel,  not  touching  at  any  place 
in  Great  Britain  or  Ireland^  are  not 
liable  to  pay  the  light-honse  duties' to 
the  Trinity  House,  The^  Tritdty 
Houte  V.  Sortbie,  Tr.  80  Geo.  8«  768 

LIMITATIONS. 
See  DxTiSB. 

LlMITATIONS^&oMe^. 

1.  When  it  may  be  pleaded.  See  Prac- 
tice, No.  10. 

2-  Whether  the  lord's  right  of  entry  for 
a  forfeiture  be  not  barred  af^er20 
years  by  the  statute  of  fimitadoili  1 
Qu.  Roe  d.  TarrmU  v.  HeiSerjE^ 
29  Geo.  S.  n2,3. 

3.  An  attachment  of  privikge  is  not  a 
contiouance  of  a  bill  of  Middktex,  so 
as  to  avoid  the  statute  of  limitations. 
Smith  V.  Bower,  Tr.  90  Geo.  3.  662 

LORD  OF  A  MANOR. 
Sm  Copy  BOLD.  IiispvGTioir,  N^,  1,2. 

LORDS'  Ae% 

Su  OfFICBRi. 
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MAJORITY. 

1.  Unfler  the  9  Geo.  I.  c.  7.  *.  4.  which 
enables  the  churchicardens  and  over* 
seers,  with  the  consent  of  ike  major 
pari  of  the  parishioners,  to  contract 
for  the  pruvidiog  of  the  poor,  it  is  not 
necessary  thata//the  churchwardens 
and  overseers  should  concur  :  the 
contract  of  auMJority  of  them  will 
bind  the  rest.  R,  v.  Beesion,  E. 
90  Geo.  3.  Pt^e  592 

MALICIOUS  HOLDING  TO  BAIL. 
See  False  Imprisonment. 

MANDAMUS. 

See  Attachment^  No.  4,  5.  Ses- 
siONS;  Nb.  5. 

1.  Where  the  minister  of  an  endowed 
dissenting  meeting-house  had  been 
ex|>elled  by  a  majority  of  the  congre- 
gation, the  Court  refused  a  numdamus 

'  ioresiore  him,  which  was  applied  for 
in  order  to  enable  him  to  justify  his 
conduct,  because  it  did  not  appear 
that  he  had  complied  with  all  the  re- 
quisites necessary  to  give  him  a  prima 
facie  title.  R,  v.  Joihamy  //.  30 
Geo.  3.  675 

2.  Upon  application  for  ^mandamus  to 
be  restored,  the  party  must  shew  a 
prima  fade  title,  because  he  may,  if 
properly  admitted,  have  another  re- 
medy.    Secus  on  a  mandamus  io  ad- 

•    fitfY.  ib» 

3.  On  a  commission  of  charitable  uses  it 
was  agreed  between  the  lord  of  the 
manor  of  ^.  and  the  inhabitants  of 
W.  witliiu  the  manor  that  certain 

.  copyhold  lands  should  be  let  for  the 
maintenance  ofa  stipendiary  curate  of 
the  chapel  of  IV.  to  be  nominated  by 
a  majority  of  the  inhabitants,  and  to 
beaOowcd  by  the  loird,and  by  him  pre- 
sented to  the  ordinary  for  a  license  to 
preach;  the  usage  of  nominating,  &c. 
had  been  pursuant  to  the  agreement; 
And  now  the  lord  having  refused  to 
allow  and  present  the  nominee  of  a 
majority  of  the  inhabitants,  the  bt- 


ter  prayed  a  mandeamu  whidi  tk 
Court  refused  ;  for  tlicir  right  ij 
either  a  mere  trust,  and  then  tbeir 
remedy  is  in  equity,  or  it  is  a  legal 
right,  and  then  a  quare  impetbi  ii^ 
•  lie.  R.  V.  Marquis  qfSsaffbrd,  £. 
30  Geo.  3.  Page  sm 

4.  If  the  right  of  nomination  be  in  aae, 
and  of  presentation  in  another,  aQ«i 
either  impede  the  other  in  his  n^% 
a  quare  impedii  lies.  ik 

5.  Where  the  right  of  nomioatiBi;  is  a 
A»  and  of  presenting  in  B.^  B,  is  U 
judge  of  the  qualification  of  the  per- 
son nominated,  in  the  »aaie  maoMr 
as  a  bishop  does :  but  if  the  penos 
presenting  object  to  the  nominee  oi 
the  ground  of  immorality,  thatnast 
be  tried  by  a  jury.  H. 

MANOR. 

1.  Any  person  who  is  seised  in  fee  of 
part  of  a  waste  within  a  manor  nay 
approve,  lea  vinga  sufficiency  of  cofli- 
mon,  thongh  he  be  not  the  lord  of  the 
manor.  Glover  v.  Laste,M.  30  Ceo.  3. 

MARRIAGE. 

See  Issue. 

MEETING-HOUSE. 

See  Mandamus,  No.  1. 

MILITIA-MEN. 
See  Remotal,  No.  1. 

MISNOMER. 
See  Practice,  No.  38,  39,  40. 

MONEY,  had,  and  received,  andpiid. 
See  Asst7Mt>siT.    Bi  lls  of  £xchA5C£. 

MORTGAGOR. 

See  Covenant.    Ssttlcment  bf  cs- 
tore,  No«6.    Ship. 

MUTUAL  CREDIT. 

See  SsT-OFF. 
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NAVIGABLE  RIVERS. 
Ste  RiTEES* 

NEW. ASSIGNMENT. 
See  Pleading,  No.  11»  12. 

NOLI   PROSEQUL 
See  CosT8|  No.  6. 

NON-RESIDENCE. 
See  Penal  Actiok,  No.  1, 2. 

NON.SUIT. 

1.  If  one  of  two  defendantssuffer  judg- 
ment by  default,  and  the  other  go  to 

.  trials  tne  plaintiff  cannot  be  non- 
suited as  to  him,  but  such  defendant 
must  have  a  verdict  if  the  plaintiff  fail 
to  make  out  his  case.  HawMy  v. 
SmM^  Tr.  30  Geo.  3.        Page  602 

NOTICE. 

See  iNDSMifXTT,  No.  1.  Landlord 
AND  Tenant,  No.  5.  Pleading, 
No.  14, 16.    Time.    Trial,  No.  3. 

1.  It  is  not  necesMiry  in  penal  actions  to 
give  the  defendant  himself  notice  to 
produce  papers,  &c. ;  notice  to  his 
agent  or  attorney  is  sufficient.  Calet 


q.  t.  V.  fFtnler,  E.  29  Geo.  3. 

NUDUM    PACTUM. 
See  AssvisraT. 


OCCUPIER. 

Pleading^ 
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See   App&urrtcs. 
85,36. 
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OFFICERS,Ptf«4A 

1.  The  ciedttors  under  tbt  Lord's  act 
may  compel  the  debtor  to  include  in 
his  schedule  every  thing  that  he  can 
•ell  for  his  own  benefit  s  bal  the  hatf- 


pay  of  an  officer  is  not  the  subject  of 
sale ;  and  therefore  the  creditors 
cannot  compel  him  to  include  it  in 
his  schedule.  Flariy  v.  Odium,  Tr. 
30GV0.3.  PageWi 

OR. 

1.  In  order  to  effectuate  the  intention  of 
the  parties,  the  Court  will  construe 
the  word  "  or*'  to  mean  "  and"  as 
well  in  a  surrender  of  copyhold  pre- 
mises as  in  a  will.  Wrigki  v.  Kemp^ 
M.dOGeo.3.  470 

2.  Therefore  where  the  surrender  was 
to  the  surrenderor  himself  for  life» 
remainder  to  his  widow  durmUe  vi^ 
dmiiaie,  remainder  to  fV.  W.  for  life» 
remainder  to' the  issoie  of  his  body; 
with  a  proviso  that  in  case  W.  W. 
should  die  in  the  lifetime  of  the  sar» 
renderor,  OR  without  issue,  ftc.^  re» 
mainder  to  the  surrenderor's  right 
heirs :  it  was  held,  that  the  issue  of 
W.  W.  were  entitled  to  take  before 
the  right  heirs  of  the  surrenderor^ 
altho'  W.  W.  died  in  the  lifetime  of 
the  surrenderor.  it. 


ORDER  OF  SESSIONS. 

See  Sessions,  No.  4. 

OVERSEERS. 

See  CaVRCHWABDENS. 

1.  The  parishioners  may  appeal  to  the 
Sessions  underthe  43  ^/.c.  8.  against 
the  appointment  of  overseers,  /{.v* 
Forrest,  H.  20  Geo.  3.  38 

2.  Appointment  of  overseers  by  two  jut* 
tices  separaiefy  is  bad ;  for,  where 
magistrates  are  to  execute  a  judicial 
act,  they  must  meet  and  execute  it 
together.  ibm 

3.  Under  the  9  Geo.  1.  e.  7.  f .  4.  which 
enables  the  churehwardmi  emd  ooerm 
$eers  with  tkeeomsent  qftheme^fmrt 
ofikeparishumert  to  contract  for  tho 
providing  for  the  poor,  it  is  not  no> 
cessary  that  nil  the  chnichwaiJena 
and  overseers  shodd  ooncur:  tho 
eontnct  of  a  nu^oriiy  of  them  will 
bind  the  rest.  R.  y.  Kseifao,  E^ 
30  Geo*  3.  MS 
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OUTLAWRY. 

1.  Outlawry  mfelonyreTened  because 

.  it  appeared  on  thewritofproclama. 

tkm  aud  the  return  to  it  that  the  per* 

son  indicted  was  outlawed  after  a  day 

bad  been  given  bim  in  court,  and 

before  such  day  arrived.  Barringian 

▼.  TheKing/m  error,  M.QO  Geo.  9. 

Page  499 

S.  The  writ  of  capias  uik^aium,  and 

the  sheriff's  return  to  it  ought  to  be 

filed  with  the  clerk  of  the  esigents. 

Reynolds  v.  Adanuy  H.  30  Geo,  3. 

678 

P. 

PALACE. 

SstAjiftUT,No,4. 

PALATINE  COURT,  and  Ctmniy. 

See  FjucTics,  No.  27. 

PARISH. 

*1.  Where  a  township  had  for  sixty  or 
seventy  years  past  (and  before,  for 
any  thing  that  appeared  to  the  con- 
trary) had  separate  overseers,  and 
maintained  its  own  poor  separately 
from  the  parbh  at  large,  it  was  held 
that  it  was  still  entitled  to  the  same 
privilege.  R.  v.  7%e  Inhabua»i$  of 
Zeigh,  Tr.  30.  Geo.  3.  746 

PARTNERS. 

1.  An  action  cannot  be  maintained  by 
*      tevenl  partners  for  goods  sold  by 
one  of  them  living  iu  Guernsey^  and 
flacked  by  hka  in  a  particular  man- 
ner for  the  purpose  of  smuggling, 
though  theother  partners  whoresided 
IB  RngUmd  knew  uothingof  the  sale ; 
>     -for  the  actof  one  is  in  this  respect  the 
^act  of  all ;  and  it  is  a  contract  by 
sttl^eetsof  this  country  made  in  cou- 
.  taaventionofthelawsithiscasemust 
i»e  eoBsiderod  in  ihe  same  Usht  as  if 
aU  the  partneis  rasidsd  in  jS^hnd. 
Bigas  m^.otkata  v.  Tmmmmm^  M. 
J^^Geo.tL    .  454 


PARTY-WALL. 

See  Landloed  and  TESAjn,  No.  2, 
S,4« 

PATENT. 
«      Estoppel,  No.  8. 

PAYMENT   OF   MOJNEY 
^INTO    COURT. 

See  Costs,  No.  9.    SET«orr,  No.  3. 

l.Ifthe  Court  see  reason  to  suspect  tint 
a  qui  torn  action  is  prosecuted  merelj 
for  the  bsue  money,  thej  will  oo  mo- 
tion permit  it  to  be  paid  wto  coort 
to  abide  the  event  of  the  suit.  Ptf* 
Afr  qui  tarn  y.MacJhrUmjB^G.S. 
PfigeW 

PENAL    ACTIONS. 

See  Etidencb»  No,  9.  11,  12.  No- 
TicB.  Payment  of  Mohbt  m» 
CouKT.    Peactice,  No.  Si 

1.  The  Court  will  not  stay  theprooeed- 
ings  in  debt  on  a  penal  statute  after 
verdict,  though  no  affidavit  bis  been 
filed  that  the  offence  was  committeil 
In  the  county  where  the  action  is 
brought,  and  within  a  yeir  befoif 
the  bringing  of  it.  Leigf^  qui  ^  ^' 
JTent,  D.  D.,  TV.  29  (%e.  1      «» 

2.  The  Stat.  21  Jac.  1.  c  4.onljip- 
pVies  to  those  penal  statutes  onvbicJi 
proceedings  may  be  bad  before  tJK 
justices  of  assize,  justices  of  the 
peace,  &c.  *^' 

3.  When  an  offence  is  created  by  statolf 
under  a  penalty,  the  pcnalt)'  osy  be 
sued  for  in  the  superior  courts  »t 
Westminster,  unless  the  jonsdictiflQ 
of  those  courts  be  ousted  byexpr«J 
words  or  necessary  implication^  C^ 
qui  tam  v.  Knight.  The  tam'f*^' 
lish,M.90Geo.S.  ^] 

4.  The  35  Geo.  3.  c.  61,  haviog  created 
penalties  of  60/.  and  10/.,  9ad  ht^' 
ing  enacted  that  the  foraier  sboiHl 
be  su^d  for  m  any  of  the  court' f^ 
Westminster,  and  provided  that  it 

ahoidd  and  tflgi^  M  toiftl  C'^i!; 
.tioes  of  the  peaoe,  te»  to  bearaaa 
delenaime  the  Jaiter,  witk  ^V^^ 
taitemtPAiiigit^  ti^fta^^^^. 
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it  was  be4fU  that  such  proviso  ousted 
thejurisdictionofthe  superior  courts, 
us  to  the  10/.  ptnalties.    Page  442 

0.  If  the  j  ury  find  a  verdict  for  the  plain- 
tiff with  one  penalty  generaliu  in  a 
penal  action,  and  the  plaintiffapply 
it  to  one  count,  he  cannot  afterwards 
apply  it  to  another,  though  the  for- 
mer be  bad  in  law,  and  tho'  the  evi* 
dence  would  have  warranted  the  ver- 
dict on  any  other  count.  HolUnioay 
qui  tarn  v.  Bemtt^  M.  80  G.  3.    448 

6.  Two  penalties  may  be  incurred  on 
the  same  day  on  the  12  Geo.  2.  e.  36* 
for  selling  books,  the  originals  of 
which' were  written  and  published 
here,  and  afterwards  reprinted  in 
another  country  and  imported  into 
this,  tf  the  acts  of  sale  be  distinci, 
Brooke  v.  Milliken^  M*  80  Geo.  3. 

509 

PEW. 

1.  Upon  a  libel  in  the  Consistorial  Court 
for  disturbance  in  the  plaintiflTs  right 
to  a  pew,  the  Court  adjudged  the 
right  to  be  in  the  piainliff,  and  ad- 
monished the  defendant  not  to  sit 
intliepew:  TheCourtof  Archers  re- 
versed that  sentence,  butadmonished 
the  defendant  not  to  use  the  pew 
again ;  these  sentences  were  held  not 
conclusive  evidence  of  the  plaintiflTs 
right  in  an  action  for  a  disturbance 
between  the  same  parties*  Cross  v. 
Saittry  E.  80.  Gto.  3.  639 

PLEADING. 

Su  Evidence,  No.  2.  Jurisdic- 
tion, No.  7.  ]^RACT1C£»  No.  10. 
34,  35.    Trespass.    Yenue.    Yk 

OSLICET. 

1.  loan  action  on  a  bond,  the  defend- 
ant must  set  forth  in  his  plea  the  pre- 
cise sum  really  due  on  the  bond,  be- 
fore he  is  entitled  to  set-off  any  cross 
demand  under  8  Geo,  2..c.  24*  s.  5  .; 
and  such  averment  is  traversable. 
S^mmomds  v.  Khojc,  H.  89  4M.  3. 
.  65 

S.  A  plea  of  jMreaeription  for  common 
in  a^ifte  estate  is  |;ood  after  verdict, 
tbauffii  it  be  not  in  oxprtis  terms  aU 
leged  that  the  owners  of  the  estate 


have  used  it  from  time  immemorial* 
Clarke  v.  Kiiig,  E.  29  Geo.  3.  P.  147 

3*  A  deed  may  m  pleaded  as  lost  by  time 
am/ occMfen/,  without  profert  Bead 
V.  Brookman^  E.  29  Geo,  3.        151 

4.  Or  dtstrof^d.  Totty  v.  NesUit^  Tf. 
24  Geo.  3.  ib.  153.  n.  (c):  but  if  it 
appear  by  the  record  that  the  defend- 
ant had  oyer  of  a  copy  only,  it  is  error. 
Mattison  v.  Atkinson^  E.  27  Geo.  S. 
t^.  153  n. 

5«  A  defendant  in  an  action  for  fiilse 
imprisonment,  pleading  a  justifica- 
tion under  meene process  sued  out  bj 
him  in  a  cause  in  which  he  wys 
plaintiff,  may  slate  tliat  the  writ  is- 
sued upouanaffidavitto  hold  to  bail, 
without  setting  forth  the  cause  of  ac- 
tion. Belk  V.  Broadbeni,  E.  29 
Geo.  3.  183 

6.  And  if  the  writ  be  pleaded  as  sited 
out  OQ  a  day  between  the  essoigo 
day  and  the  first  day  of  the  temi^ 
and  there  be  a  special  demurrer  for 
that  cause,  the  objection  will  not 
prevail,  though  the  Court  do  not  in 
&ct  sit  till  the  quarto  die  post.  .  ib. 

7.  A  plea  of  misnomer  in  abatement 
must  conclude  with  praying/w^gaieia 
of  the  writ :  praying  thai  the  same 
may  be  quashed  was  held  ill  on  special 
demurrer.  Hixen  v.  Binust  -a*  20 
.Geo.  3.  185 

8.  A  plea  of  set-off  that  the  plaintiff  wjss 
indebted  to  the  defendant  ol/A^/tW 
of  the  plea  pleaded  is  bad  ;  it  should 
state  that  he  was  indebted  a/lA«c#fii- 
meucemeni  of  the  actum.  Enant  rv« 
Prosser  E.  29  Geo.  3.  186 

9.  It  is  no  objection  to  a  plea  of  set*off 
that  the  defendant  has  brought  an 
action  against  \he  plaintiff  S}t  the 
same  sum  in  which  the  plaintiff  haa 
paid  the  amount  of  the  demand  into 
court.  t&. 

10«  It  is  sufficient  in  pleading  a  public 
highway  to  allege  that  it  is  a  com- 
mon public  highway,  without  shew- 
ing t!ow  it  became  so,  or  that  it-has 
been  such  titneimmemoriaL  Aspin- 
dmllv.  Brown,  E.7»  Geo.  Z.     266 

11.  In  trespass  for  breaking  and  enter- 
ing the  plaintiff's  honse„  and  expeU 
iiig  liiiii  therefrom,  the  breaking 
and  entering  are  the  gist  of  the  ac- 
tion 
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Hotl  and  Ibe  npulsion  U  merelytf- 
gnivation ;  therefore  a  jiutificatioD 
as  to  the  breaking  and  entering  wiD 
cover  the  whole  declaration.  Toj^hr 
▼•  Coie,  E.  29  Geo.  3.  Page  283 
18.  If  the  plaintiff  mean  to  insist  on  the 
expulsion,  as  maktifg  the  defendant 
a  trespasser  c6  initio,  he  should  new 
assign  it.  t6. 

13.  In  pleading  the  taking  of  •  term 
•     under  ^fi./Bu  it  is  sufficient  to  state 

that  the  party  was  possessed  nf  a  eer* 
loin  Initrest  ta  the  residue  qfa  eertam 
term  of  yean.  A, 

14.  Debt  on  bond ;  plea  that  it  was 
conditioned  for  perforaiance  of  co- 
Tenants,  which  were  toindemniff  the 
obligee  from  alimony  and  debts  incur- 
red bj  his  wife  after  their  separation, 
and  that  the  defendant  had  perform* 
ed  the  covenants;  replication  that  a 
judgment  was  recovered  against  the 
(obliceeb;)r  a  creditor  of  his  wife  mtd 
ihaike  pittdthedebt  and  coetsof  which 
the  defendant  had  notke  ;  demurrer 
and  joinder.  The  defendant  was 
held  liable  for  the  costs  as  well  as  the 
debt  paid  by  the  plaintiff,  for  the 
covenant  to  indemnify  is  general, 
and  it  wasnot  necessary  for  the  plain- 
tiff to  give  notice  that  an  action  was 
commenced.  Duffield  v.  Scott^  Tr. 
»  Geo.  3.  374 

15.  If  notice  had  been  necessary,  the 
plabtiff  must  ha  ve  recovered  on  those 
pleadings,  because  the  defendant 
thereby  admitted  notice.  t^. 

16.  It  is  a  common  rule  that  a  replica- 
tion, when  entire,  which  is  bad  as  to 
part  i&  bad  as  to  the  whole :  but  the 
rule  cannot  apply  to  any  case  where 
the  objection  is  merely  on  account  of 
surplusage.  Therefore  whete  the  re- 
plication states  matter  sufficient  for 
the  plaintiff  to  maintain  his  action, 
tven  though  it  state  something  after- 
wardM^hich  is  ioaceurate,  the  whole 
is  not  vitiated.  374 

17.  An  action  does  not  abate  by  the 
phiutiff^B  becoming  a  bankrupt  ; 
and  where  he  became  sneh  between 
interlocutory  and  final  judement, 
and  sued  out  execution  an  ht»  own 

e^  the  Court  refused' to  set  aside 
11 


the  proceedings.    Waagk  v.  iufti, 
M.  80  60a.  3.  ?i^<i^ 

18.  AnindifttiBent^apainsttheparisbfl 
B.  for  not  repamng  a  road  leading 
from  A.  to  B.  isexclasifeof  B.aEll 
therefore  bad  :  and  it  is  notaidcdlri 
a  subsequent  allegation  tbst  a  t^tm 
partofthtoamelaghwatfniMaiehl 
is  in  decav,  &c.  R.  v.  Goi/nffi?, 
H.MGei.1^  oia 

10.  A  corrupt  agreeveat  frr  tlK  ^- 
bearance  of  money  till  (me  or  k 
other  of  two  dc^  at  the  opHoo  if 
the  borrower,  must  be  pleaded  tt- 
cording  to  the  fact  in  the  dterna^, 
and  if  it  be  stated  as  aaaAfv^f  fo- 
beaiance  till  one  of  those  dajs,  i!k 
evidence  wilt  not  support  the  pk 
Tate  V.  WelUngs,  H,  aOGnk  S.dSl 

Sa  Debt  on  an  arbitratioa  iMod,  tbf 
declaration  stated  that  the  oH^ 
time  given  to  the  arbitrator  to  nakf 
his  award  had  been  enUrged  bj  con- 
sent; on  demurrer  it  was  beld  ttat 
the  penalty  could  not  be  recovertd 
for  not  performing  the  award  made 
after  the  time  first  limited.  Bww 
V.  Goodman^  E  29  Geo.  3.     5@2i. 

21.  J.  gave  B.  a  bond  to  sccore  an  an- 
nuity, and  before  any  paynieut  b^ 
came  due  ^^..lent  B.  a  sumofoioDCT; 
on  which  it  was  agreed  that  B.slwflW 
retain  the  paymenU  of  the  aaaaifT 
as  they  became  due  till  that  sujufi^ 
discharged:  then  B.  became  a  teflf 
nipt ;  and  the  agreement  to  retrn 
was  held  a  good  plea  to  an  actioooa 
the  boudby^.'sassignccsforthefay- 
ments  accruing  after  the  bankrupts 
being  equivalent  to  a  plea  oii^^ 
ad  diem.  Sturda  v.  Jr^^  * 
dOG«od.  ^ 

21.  If  the  plaintiff  sue  the  dtkndtat^J 
a  wrong  christian  name,  and  tbe  ^' 
fendant  by  his  right  name,  the  pi«»- 
tiff  may  declare  against  him  b^sucn 

right  name.    I)oo  v.  *<^f**^' f; 
30  Geo.  3. 
23-  SeetJ,  if  the  plamtiff  file  coaiooB 

bail  for  him  accordmg  to  Aest*^^^ 
by  his  right  name« 
28.  An  action  of  trespass  for  a;  uv^ 
done  to  the  property  of  the  W}** 
sola,  should  be  bmight  by  the  b^ 
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fyand  and  wife :  but  if  such  action  be 
brought  by  the  wife  alone,  the  de- 
fendant mnst  plead  the  coverture  in 
ebaiement,  and  not  in  bar.  Milner 
T.  Milnes^  h\  30  Geo.  8.  Page  627 
24.  In  an  action  for  penalties  brought 
by  the  farmer  of  the  tax,  on  27  G.  3. 
r.  2ft.  (whereby  the  duties  on  post- 
iiorses  leviable  under  25  Geo.  3. 
c.  51 .  were  transferred  from  the  king 
to  the  farmers  of  the  tax)  the  oflFence 
may  be  laid  to  have  been  committed 
with  intent  to  defraud  the  farmer^  and 
not  his  msyesty.  Radford  qui  tamv. 
M*Intosh,  E.  30  Geo.  S.  (m 

25.  And  if  the  offence  be  the  letting  of 
horses  and  not  accounting  for  the 
same,  it  is  not  necessary  to  state  the 
exact  number,  if  it  be  laid  under  a 
videlicet.  th. 

S6.  The  statute  requires  that  the  ac- 
count shall  contain  the  number  of 
horses  and  miles,  and  the  names  of 
the  drivers,  bat  no  penalty  is  in- 
flicted for  not  inserting  the  amount 
of  the  duties  received  by  the  post- 
master ;  therefore  if  the  declaration 
only  charge  that  the  defendant  made 
faUe  accounts,  to  wit,  h^  not  inserting 
.  tie  amount  of  tfte  duties  received^ 
judgment  may  be  arrested  after  ver- 
dict for  the  plaintiff.  ib. 

^7.  Semble,  it  would  not  have  been 
sufficient  to  state  generally  that  the 
defendant  had  been  guilty  of  deli- 
vering afaise  aceotiiK,  without  spe- 
cifying in  what  particular.  %b. 

28.  If  the  last  of  the  four  days  for  plead- 
ing in  abatement  happen  on  a  Sunday, 
the  defendant  may  file  such  a  plea  on 
the  fifth  dav.  Lee  v.  Carlton,  E. 
30  Geo.  Z.  ^  642 

29.  An  averment  in  a  declaration  on 
1 1  Geo.  2.  c.  19.  s.  3.  to  recover  dou- 
ble  the  value  of  goods  removed  in 
order  to  prevent  a  distress,  that  57/. 
was  due  for  rent  before  the  goods 
were  removed,  need  not  be  precisely 
proved  as  laid  with  respect  to  the 
aunu  Gwhmet  v.  Phillips,  E.  30  G.  8. 

643 

90.  The  rule  is  that  if  a  plaintiff  allege 

any  thing  which  forms  a  constituent 

part  of  &  title,  he  must  set  it  out 

correctly:  buthereit  was  immaterial 


:  *to  state  whtt  the  rent  was,  and  there* 

"   fore  it  need  not  be  proved.  Pa*  6|43 

31.  But  with  respect  to  actions  on  con- 

iracis  there  the  whole  of  the  contract 

must  foe  provedwhicb  is  set  out.    ib. 

38.  The  same  of  records.  tA. 

33*  If  an  executor  plead  (to  an  actioa 

on  bond)  payment,  and  omit  to  plead 

plene  administravit,  and  a  verdict  bo 

given  against  him  on  such  plea  ;  it 

operates  as  an  admission  of  assets  in 

an  action  founded  on  that  judgment, 

suggesting  m  devastavit.    Ervkis^  v. 

Peters,  Tf.  80  Geo.  3.  685 

34.  But,  on  a  plea  oiplene  administra* 
nit,  the  executor  is  onl^  liable  to  the 
amount  of  the  assets  in  his  hands. 
Harrison  v.  Beecles,  cor.  Lord 
Manffield,  at  Guildhall,  1769.     688 

35.  In  an  action  on  the  case  for  not 
repairing  a  private  road  leading 
through  the  defendant's  close,  it  is 
sufficient  for  the  plaintiff'  to  allege 
that  the  defendant,  as  occupier  of  tht 
close,  is  bound  to  repair.  Rider  v. 
Smith,  Tr.  30  Geo.  3.  768 

36.  But  a  defendant,  who  prescribes  in 
right  of  his  own  estate,  must  set  forth 
the  estatein  right  of  which  he  claims 
the  privilege.  t^. 

POLICY.    . 

See  Insueance. 

PORT-REEVE. 
5^ff Quo  Warr^wto,  No.  9. 11, 

POST-HORSe  ACT. 
25  Geo.  8.  e.  51. 
See  Plkadinq,  No.  27. 

1.  The  letting  of  a  horse  to  hire  for 
the  purpose  of  going  upon  business 
from  one  town  to  another^  an«l  back 
again  in  the  compass  of  a  day's 
journey,  is  not  a  letting  to  hire  for 
the  purpose  of /rovW/in^po^'  withiu 
25  Geo.  3.  c.  51.  R.  v.  A,  Tooley, 
Mich.  20  Geo.Z.  69 

2.  The  words  **  travelling  post"  in 
that  act  are  to  be  construed  accord- 

.  ing  to  the  popuhir  acceptation  of 
them.  ib 

3.  A  person,  who  lets  an  horse  to  hire 
to  carry  a  private  express,  must  take 
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out  a  license  nnder  the  25  Geo*  3. 
r.  61.  t.  4.  which  imposes  a  tax  on 
horses  let  to  hire  for  the  purpose  of 
travelling  post.  JR.  v.  •/.  Webber, 
H.99Geo.3.  Page  12 

4.  Secus^  in  the  case  of  a  pmblk  express. 
R.  ▼.  jr.  Cookej  H.  M  Geo.  3.    510 

5.  In  an  action  for  penalties  on  the 
post  horse  act  brought  hy  the  farmer 

.  of  the  tax,  it  is  not  necessary  for  the 
plaintiff  to  give  in  evidence  his  ap- 
pointment by  the  Lords  of  the 
Treasury,  or  the  Commissioners  of 
the  Stamp  duties  authorised  by  them: 
proof  that  the  defendant  has  *  ac- 
counted with  him,  at  farmery  for  the 
duties  is  sufficient  Radford  qui 
tarn  V.  M'Inmh  E.  80  Geo.  8.     Cr 

^w  The  offence  may  be  laid  to  have 
been  committed  wUh  intent  to  de* 
fromd  tkejhrmer,  and  not  his  majesty 

A, 

7.  If  the  offence  charged  be  the  letting 
and  not  accounting  for  divers,  to 
wit,  eight  horses,  proof  that  defend 
ant  let  and  did  not  account  for  five 
will  support  the  declaration.        ib. 

B*  The  statute  requires  that  the  ac- 
count shall  contain  the  number  of 
horses  and  miles,  and  the  names  of 
the  drivers,  but  no  penalty  is  in- 
flicted for  not  inserting  the  amount 
of  the  duties  received  by  the  post- 
master ;  therefore  if  the  declaration 
only  charge  that  the  defendant  made 
JvJse  accounts,  to  wit,  ijrnpf  iatrntag 
the  iifaouHt  of  duties  received^  judg- 
ment may  be  arrested  after  verdict 
for  the  plaintiff.  ib* 

0.  In  an  action  for  penalties  on  this 
statute,  it  is  not  necessary  to  prove 
the  defendant's  license  itself  ;  for  as 
against  him  other  evidence  of  his 
being  licensed  is  sufficient,  as  writing 
over  his  door  **  Licensed  to  let  post 
*' horses."  Radford  qui  tarn  v 
Sriggs,  £•  30  Gfo.,3*  637 

POOR. 

See  Pa&isu,    Ratk,  ^  Relief.    Set- 

TLEHENT* 


POWER. 


See  Lease. 


PRACTICE. 

&eAFPiDATin«  ATTACBunT.  At. 

90BKIE8.       BiLM     OF     ElCHAlSl. 

No.  7,  8.    Ihfoematioji,  ho.  l 
Peh AL  Aenoif,  No.  5« 

1.  Where  a  plaintiff  has  carried  a  re- 
cord down  for  trial  ooce^  the  Coart 
will  not  give  judgment  a»  in  ca»  d 
a  non-suit  for  not  canying  it  dovs 
a  second  time,  even  though  it  be 
made  a  remanet  the  first  time,  ifef- 
bum  V.  Langley^  H.  ««.8.  P«.  1 

2.  ^[either  will  tbe^Court  give  judg- 
ment as  in  the  case  of  a  noD-soit  in  r> 
plevin ;  because  both  parties  are  tc- 
tors,  and  the  defendant  may  cam 
the  record  down  by  proviso.     Jima 

'    v.  Concasmm,  Tr.  30  Gto.  3.      661 

3.  The  plaintiff  in  an  actioD  for  bri- 
bery on  the  2  Geo*  2.  c.  24.  n  bosid 
hy  sect,  11.  to  proceed  without  vtf- 

ful  delof ;  and  if  be  do  sot  procee:i 
totrial  till  six  years  afterissiie  joined, 
and  assign  no  reason  for  it,  the  Coort 
will  consider  the  delay  to  be  wilfid, 
Petrie  v.  White. 

4.  In  such  case,  even  after  verdict  tb< 
Court  will  sta^  the  proceedings  <^ 
motion,  and  will  not  allow  the  plain- 
tiff his  costs.  i^ 

5.  The  defendant  is  entitled  to  ik 
benefit  of  the  act,  though  be  do  act 
claim  it  so  soon  as  he  might.        ib. 

6.  The  Court  will  stay  the  proceediof  s 
in  an  action  on  a  judgment,  pemlio!: 
a  writ  of  error  brought  to  revere 
that  judgment,  notwithstanding  the 
plaintiff  swear  that  the  writ  of  enor 
IS  brought  for  delay,  and  that  ht 
offered  to  the  defendant's  attomev  to 
wave  the  judgment  if  be  wouM 
point  out  any  error,  which  was  n- 
fiised.  Christie  V.  Richardson^  B. 
29  Geo.  3.  78 

7.  Secus,  If  the  defendant  has  cot^ssd 
that  the  writ  of  error  it  brou^t 
for  dehiy.  PooU  v.  CAomodb,  B. 
29  Geo.  S.  79 

8.  If  defendant  bring  a  writ  of  error, 
and  plaintiff  bring  another  action 
on  the  judgment,  and  recover,  he 
cannot  sue  out  execution  on  the  s^ 
cond  judgment  till  the  writ  of  error 

be 
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be  detenDined.    Bnmodl  ▼•  Bbuiky  ^ 
E.  ao  Geo.  3.  Pagee^ 

9.  If  defendant  do  oot  sign  judgment 
of  noH  pros  for  want  of  a  declaration 
within  two  terms,  the  plaintiff  may 
file  a  declaTatioQ  within  the  year. 
Penny  y.  Harvey^  H.  29  Geo.  3. 123 

10.  The  defendant  may  plead  the  ge* 
neral  issue  and  the  statute  of  limita* 
tions  after  an  order  for  time  to  plead. 
Rucker  v.  Hannay,  H.  29  Geo.  3. 

124 
}1.  Motions  on  affidavits  for  attach- 
ments in  civil  suits  are  proceedings 
on  the  civil  side  of  the  court  until 
the  attachments  issue,  and  ought  to 
be  entitled  with  the  names  of  the 
parties ;  but  as  soon  as  the  attach- 
ments issue,  the  proceedings  are  on 
the  crown  side,  and  from  that  time 
the  King  is  to  be  named  as  the  pro« 
•ecutor.  Wooiv.  Webb,  E.  29  G.  3. 
(explaining  the  case  of  R.  v.  The 
Sher^ofMiddksex.  183)  253 

12.  Where  a  sheriff  has  heen  guilty  of 
a  contempt  in  the  course  of  .a  civil 
suit,  and  then  the  defendant  dies,  an 
attachment  may  issue  against  the 
sheriff  afterwards  for  the  prior  con- 
tempt. R.  V.  The  Sheriff  of  Mid^ 
dlesex.H.  20  Geo.  3.  133 

13.  If  the  Court  see  reason  to  suspect 
that  a  qui  torn  action  is  prosecuted 
merely  for  the  issue  money,  tiiev  will 
on  motion  permit  it  to  be  paid  into 
court  to  abide  the  event  of  the  suit. 
Parker  v.  Macferlm,  H.  29  Geo.  8. 

137 

14.  Leave  to  inspect  the  court  rolls,  &c. 
of  a  manor  is  granted  of  course  on 
the  application  of  a  tenant  of  the 
manor,  who  has  been  refused  that 
permission  by  the  lord.  R.  v.  Shelly, 
H.29  Geo.  3.  141 

15.  But  in  a  question  between  the  lord 
and  a  stranger,  the  Court  will  not 
grant  such  permission.  Talbot  v. 
Villeboys,  M.  23  Geo.  3.  B.  R.  cited 
in  142 

16.  Though  in  an  action  by  a  corpora" 
Hon  for  toll  against  a  stranger,  the 
Court  will  give  the  defendant  leave 
to  inspect  papers,  &c.  relating  to  the 
question.  Corporation  o/Bamefaple 
V.  Lathey^  E.  29  Geo.  3.  303 


17.  Where  m  mie  had  been  gnnted  for 
a  qw>  worrsmto  information  against 
A.  as  mayor  of  fi.  on  the  relation 
of  some  of  the  corporators,  and  auo- 
ther  rule  in  that  case  for  mspecting 
ail  the  corporation  books,  papers^ 
&c.  directed  to  the  town-clerk ;  an 
inspection  of  such  only  as  related  to 
the  election  and  ojfUce  of  mayor  was 
held  to  be  a  sufficient  compliance 
with  the  latter  rule,  so  as  to  protect 
the  town.clerk  from  an  attachment 
as  for  a  contempt  of  the  Court ;  it 
appearing  that  he  had  acted  bmia 
fide.    R.  V.  G.  Bubb,  H.  30  Gee.  3. 

Page  679 

18.  If  defendant,  being  under  an  order 
to  plead  issuably,  plead  several  pleas, 
one  of  which  is  not  issuable,  the 
plaintiff  may  sign  judgment  as  for 
want  oi  a  plea,  though  the  others 
be  issuable  pleas.  fVaterfallr.Glode, 
E.  29  Geo.  3.  305 

19.  It  is  not  necessary  in  penal  ac* 
tions  to  give  notice  to  the  defendant 
himself  to  produce  papers,  &c. ;  no- 
tice to  his  agent  or  attorney  is  suffi- 
cient^ Cotes  qui  torn  v.  Winter^  E, 
29  Geo.  3.  ib. 

20.  The  Court  will  not  set  aside  the 
proceedings  in  ejectment  forirregu<* 
larity,  because  the  notice  at  the  foot 
of  the  dechiration  is  subscribed  in 
the  name  of  the  nominal  plaintiff, 
instead  of  the  casual  ejector.  Ha* 
zlewood  d.  Price  v.  Thatcher,  Tr. , 
29  Geo.  3.  351 

21.  This  Court  will  not  stay  the  pro- 
ceedings  in  debt  on  a  penal  statute 
after  verdict,  though  no  affidavit  has 
been  filed  that  the  offence  was  com* 
mitted  into  the  county  vyhere  the  ac- 
tion is  brought,  and  within  a  year 
before  the  bringing  of  it.  heigh  qui 
tarn  V.  Kent,  D.  D.  Tr.  29  Geo.  3. 

362 

22.  A  testatum  fi.  fa.  was  set  aside  for 
irregularity,  no  original^, /a.  hav- 
ing issued  to  warrant  it.  Brand  v, 
Mears,  Tr.  29  Geo.  3.  388 

28-  But  such  an  irregukirity  may  be 
cured  by  the  subsequent  production 
oftijleri  fadaf.  ib.  and  Cowper- 
ikmaiie  y.  Ouien,  E.    S(0  Geo.  3. 

659 
24.  And 
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34.  And  if  Kji.fa.  be  sued  out  into 
one  ooonly  (when  it  shouM  have 
been  a  Usi.fi.  fit:)  witlioot  any  ori- 
guud  ii.yii.y  and  Ifae  plaintiff  one  out 
an  originalT?.^.  the  Court  will  per- 
mit the  party  to  amend  tlie  former  on 
paying  the  costs.  Page669 

^&  \Vhere  a  ca.  m.  is  returnable 
against  the  principal  on  a  particular 
d«y»  before  which  a  writ  of  error  is 
allowed  and  served,  that  opeiates  as 
a  supersedeas  to  any  proceeding 
agaju:»t  )he  bail,  though  the  c«.  m. 
Ins  lain  four  days  in  the  office  be- 
fore the  ailowanre  of  the  writ  of 
error.  Perrif  v.  Campbell,  Tr.  29  G.  8. 

aoo 

26.  A  crcditnr  may  kwfiilly  enter  a 
<)etainer  aurainst  his  debtor,  who  is 
in  fact  resident  wilhin  the  walls  of 
the  Fleet,  thoujrh  lie  be  iiojt  there  by 
compulsion.  IVilkinson  v.  Jaqvex, 
Tr.  29  6Va.  3.  392 

27.  When  a  record  is  removed  here 
from  a  county  Palatine  Court  by 
writ  of  error,  and  thiu  writ  is  non- 
prossed, this  Court  will  award  execu- 
tion. Cowperthxvaite  v.  Owen,  E. 
30  Geo,  3.  (>57 

28.  If  a  rule  to  shew  cause  why  there 
;ibould  not  be  judgment  as  in  case 
of  a  aonsnit  be  discharged  on  an 
affidavit,  which  contains  an  answer 
false  in  itself,  the  Court  will  not 
afterwards  open  the  matter  on  an 
affidavit  which  disproves  the  con«- 
teuts  of  the  former  one  *.  but  if  they 
•aw  reason  to  doubt  it  at  the  time 
they  iftotild  suspend  their  judgment 
till  the  matter  was  inquired  into. 
Davis  V.  CoUle,  M.dO  Geo.  3.    405 

29.  Justices  in  Sessions  have  no  au- 
thority to  fix  the  bailiffs  fees  for 
arrest  in  civil  suits ;  nor  will  B,  R, 
allow  more  than  the  usual  fee  of  one 
guinea,  though  more  was  in  fact 
paid,  in  compliance  with  a  table  of 
fees  settled  by  the  Sessions,  and  acted 
upon  in  practice  for  many  years. 
Boldero  v.  Moss^  M.  30  Geo.  S«  417 

30.  When  a  defendant  is  brought  up 
for  judgment,  his  acts  subsequent  to 
the  triid  may  be  considared,  either 
by  way  of  aggramtfng  or  mitigating 


the  punishment,  even 
be  separate  and   disUoct 
fer  which  he  ma  j  be  after 
ntshed.    Bot  in  such  cases  tli 
will  take  care  not  to  inflict  a| 
punishment  than  the  prittcif] 
Itself  will  warrant.     J?,  v. 
Mm  30  Geo.  3. 

and  R.  v.  WaHer^  M.  SO  G^ 
31.  Where  tbe    plaintiff 
bankrupt  between  interlocutd 
final  judgment,  and  sued  our | 
tiou  tfi  Ids  cum    nstme,   the- 
refused  to  set  aside  the  pr 
because  by  the  bankruptcy  l 
did  not  abate.  JFaugh  v.  Am 
aO  G€0. 3. 

32.  It  appearing  that    the    bi| 
penal  action  had  been  taken  < 
file,  the  Court  permitted  it 
supplied  from  a  copy  taken  1 
plaintiff  himself.  Petrie  ▼•  " 
M.  30  Geo.  3. 

33.  If  the  plaintiff  take  no  step  d^ 
cause  for  three  terms,  and  io, 
fourth  sign  a  eomcilium^  and  <ki 
judgment  in  the  fif)h  term,  the  a^ 
ing  the  eomcilium  is  taking  a  sit\ 
the  cause,  so  as  to  make  it  uunec 
sary  to  give  a  term's  notice.  Bk 
V.  DarUu,  H.  80  Gea,  3.  •) 

34.  The  rule,  requiring  a  term's  not 
after  a  delay  of  four  terms,  is 
prevent  surprise  on  the  defi^ndi 
and  therefore  does  not  apply  wii 
the  proceedings  have  beendela^ 
at  the  defendant's  request. 

35.  Defendant,  after  a  verdict  a^i 
him  obtained  a  rule  for  a  new  tr 
which  afler  argument  on  a  sub 
quentday  was  discharged ;  hetli 
pleaded  a  plea  puis  darreim  ^sln 
once,  eniiiled  of  the  term  genenlt^ 
and  the  Court  refused  to  order 
special  memorandum  of  the  d 
when  it  was  filed  \inder  these  ci 
cumstances.  Loveii  v.  East^,  i 
30  Geo.  3.  & 

30.  If  a  plea  puis  darrein  coaftmun 
be  filed  and  verified  on  oath,  ti 
Court  cannot  set  it  aside  oo  motio 
but  are  bound  to  receive  it.        i 

37.  The  writ  of  csfhs  ntlogattm,  u 
the  sheriff^s  return  to  a^  migbt 
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be  filed  with  the  clerk  of  the  exi- 
gents .Reynolds y.  Adams,  H.  500\$. 
Page  578 

38.  If  the  plaititiff  sue  the  defendant, 
by  a  wrong  christian  name,  and  the 
defendant  appear  by  his  right  name, 
the  plaintiff  may  declare  against 
him  by  such  right  name.  3oov, 
Butcher,  E.  30  Geo.  8.  61 1 

30.  Seats,  if  the  plaintiff  file  common 
bail  for  him  according  to  the  statute 
by  his  rieht  name.  tft. 

40.  Or,  if  the  latitat  be  sued  out 
against  the  defendant  by  one  christian 
name  and  the  alias  by  another,  iind 
the  plaintiff  afterwards  proceed,  the 
Court  will  set  aside  the  proceedings 
for  irregularity.  Corbet  v;  Bates,  E, 
ao  Geo.  3.  660 

41.  A  declaration  must  be  entitled  of 
the  term  when  the  writ  is  returnablci 
though  in  certain  cases  according  to 
the  practice  of  the  Court  it  need 
not  actually  be  filed  till  the  next 
term  :  so  that  in  these  latter  cases 
the  plaintiff  cannot  recover  any  de- 
mand arising  after  the  term  when 
the  writ  is  returnable,  though  before 
the  declaration  is  actually  filed. 
Smith  V.  MvJler,  E.  30  Geo.  3.    624 

42.  If  the  last  of  the  four  days  for 
pleading  in  abatement  happen  on  a 
Sunday,  the  defendant  may  file  such 
a  plea  on  the  5th  day.  Lee  v.  Carl- 
ton, E.  30  Geo,  3.  642 

43.  When  a  record  is  removed  here 
from  a  County  Palatine  Court  by 
writ  of  error,  and  that  writ  is  non- 
prossed, this  Court  will  award  exe- 
cution. Cowperthwaite  v.  Owen,  in 
Error,  E.  30  Geo.  3.  657 

44.  If  one  of  two  defendants  suffer 
judgment  by  default,  and  the  other 
go  to  trial,  the  plaintiff  cannot  be 
nonsuited  as  to  him,  but  such  de- 
fendant must  have  a  verdict  if  the 
plaintiff  fail  to  make  out  his  case, 
Hannay  v.  Smith,  Tr.  30  Geo.  3. 

662 

45.  An  attachment  of  privilege  is  not 
a  continuance  of  a  biU  of  Middlesex^ 
so  as  to  avoid  the  statute  of  limita- 
tions. Smith  V.  Bower,  Tr.  30  Geo.  3. 

ib. 
Vol..  III. 


46.  The  Court  will  not  permit  a  de- 
visee^  not  having  been  in  possession* 
to  be  made  defendant  in  ejectment 
instead  of  the  tenant,  as  laiidlordy 
under  the  1 1  Geo,  2.  c.  19.  s.  13.  but 
they  will  permit  the  heir  at  law,  or 
remamder^man,  clatroine  under  the 
same  title.  Lovelock  d.  Norris  v. 
Dancaster,  Tr.  90 Geo. 3.  PageldS 

47.  The  custos  brevium  is  to  indorse  on 
every  writ  on  what  day  and  at  what 
hour  it  is  filed.  Reg.  Gen.  Tr.  33 
Geo.  3.  787 

PREROGATIVE: 

I.  Tlie  king  by  virtue  of  his  preroga- 
tive is  exempted  from  the  payment 
of  taxes  collected  personally  from  the 
subject,  and  not  mingled  witli  the 
price  of  the  commodity  before  it  is 
known  by  whom  it  is  to  be  made 
use  of;  therefore  an  expiess  sent 
upon  government  service  is  not  liable 
to  pay  the  duty  on  post-horses  im- 
posed by  25  Geo.  3.  c.  51.  s^  4.  J?. 
V.  Cook,  H.  30  Geo.  3.  159 

PRESCRIPTION. 

See  Pleadings,  No.  2. 

PRISONER, 

iSeeARREST,  No.  2. 

1.  Interlocutory  judgment  having  been 
signed  against  a  prisoner  in  custody 
of  the  marshal,  the  plaintifTs  attor- 
ney took  a  co^nwit  from  him  for 
200/.  with  a  defeasance  on  paying 
49/.  (the  real  debt,)  and  the  costs ; 
but  no  attorney  was  present  on  the 
part  of  the  defendant :  though  this 
case  was  not  strict ly  within  the  rule 
of  the  16  Car.  2.  which  only  men- 
tions prisoners  in  the  custody  of  the 
sherijf*s  ojficers,  yet  the  Court  inter- 
fered for  the  relief  of  a  pri<oner. 
Parkinson  v.  Caines,  E.  30  Geo.  8. 

616 

2.  Bui  at  the  plaintiflTs  request  ttiey 
permitted  him  to  alter  hisjudgm**nt 
to  the  real  debt  on  paying  the  costs. 

ib. 
30 


ies 
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PRIVILEGE. 


Se0    Arbbst,  Jfo.    1.   4. 
TsaHf»  Siatuie  o/^  No.  3. 

PROBATE. 


LiMlTA- 


!•  A  probate,  as  long  as  it  rcmaios  an- 
repealed,  cannot  be  impeached  in 
the  temporal  courts.  Ai/eti  v.  Lhn- 
iat,  H.  29  iieo.  3.  Page  125 

2.  Payment  of  a  debt  to  an  executor, 
who  has  obtained  a  probate  of  a 
forged  will,  is  a  discharge  to  the 
debtor  of  the  intestate,  notwithstand- 

'  ing  the  probate  be  afterwards  de- 
clared null,  and  administration  be 
granted  to  the  intcstate^s  next  of 
kin.  t^. 

PROFERT. 

1.  A  deed  may  be  pleaded  as  lost  by 
time  and  accident,  without  profert. 
Read.v.Braokman,  £.29G^.3.151 

PRpHIBITION. 
See  Admiealtt. 

1«  Prohibition  to  spiritual  court  will 
be  granted  after  sentence^  if  it 
appear  on  their  proceedings  that 
they  have  exceeded  their  jurisdic- 
tion.    LeMan  v.  GouUt/,  H.  29  G.  3. 

rtn.        ^  3 

2..  Therefore,  though  *hey  may  com- 
pel church-wardens  to  deliver  in  their 
accounts,  yet  as  they  cannot  decide 
an  the  propriety  of  the  charges,  a 
prohibition  will  be  granted  if  they 
do.  rf. 

8.  If  It  appear  that  the  Court  of  Ad- 
miralty is  proceeding  in  a  question 
over  which  it  has  no  jurisdiction,  a 
court  of  common  law  will  grant  a 

V  prohibition,  without  imposing  any 
terms  on  the  party  applying  for  it. 
Veithasen  v.  Ortiuley,  Tr.  29  Geo.  3. 

315 
PROMISSORY   NOTE. 

See  Bills  of  Exchange. 

PROVlS0y7Wa/*y. 
See  Trial,  No.  1. 


PUBLIC. 

I.  Pnhlic  taxes.  &c.  extend  tr. : 
poor's  rate.  R.  y. Scott, E.%i, 

Pflg<  ': 

PUIS  DARREIN  CONTINIAXC: 

See  Pa^CTics.  No.  36,  3C. 

PURCHASE. 

See  Settlement  hu  Estate,  Xo. ' 
4,  6. 

Q.    • 

QUARE  IMPEDIT. 

1.  On  a  commission  of  charitsble  -M 
it  was  agreed  between  t^  '-^^ 
of  tlie  manor  of  A,  and  tbe  ink  i 
ants  of  IF.  within  the  nunor  tbi 
certain  copyhold  lands  should  be  U 
for  the  maintenance  of  a  stipeidkl 
curate  of  the  chapel  of  ff.  i»  i 
nominated  by  a  majority  of  lil 
inhabitants,  and  to  be  allowed  { 
the  lord,  and  by  him  presented  1 
the  ordinary  for  a  license  topreaeq 
the  usage  of  nomitoaUog,  &c  a^ 
been  pursuant  to  the  agreesier 
and  now,  the  lord  having  refb^ed) 
allow  and  present  the  nottioeeo^l 
majority  of  the  inhabitants,  ^ 
latter  prayed  a  mmuianms,  whicbt^ 
Court  refused  ;  for  their  rigbt  I 
either  a  mere  trust,  and  then  tlii 
remedy  is  in  equity,  or  it  is  a  ki 
right,  and  then  a  qnare  inq>e^*^ 
lie.  •  R.  V.  Miarquis  of  Stif<nd,  I 
30  Geo.  3.  ^ 

2i  If  the  right  of  nominaliob  be  io  os^ 
and  of  presentation  in  ano(ber,iDi 
either  inipede  the  otiieff  iiihisn^Jl 
a  quare  impedii  lies.  '' 

3.  Where  the  right  of  Bomiaatiof^ 
in  A.  and  of  presenting  i)t  B,t  ^^ 
to  judge  of  the  qnalifieatioo  of  ^ 
person  nominated,  ia  tke  sasJ^ 
manner  as  a  bishop  does:  but  if  t^ 
person  presenting  object  to  the  v^ 
minee  on  the  ^ound  of  ifflnioiiIit5i 
that  must  be'  tried  by  a  jirt.     ^ 
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QUI  TAM  ACTION. 

See  Penal  Actiox.  Payment  op 
Money  into  Court. 

QUO  WARRANTO. 
See  Inspection. 

1 .  The  Court  refused  to  grant  a  quo 
warranto  information,  because  the 
party  applying  for  it  had  agreed  not 
to  inforce  a  bye-law  upon  which  he 
now  grounded  his  attempt  lo  im- 
peach the  defendant's  title.  R.  v. 
Mortlock,  E.  29  Ceo.  3.     Page  300 

2.  The  Court  will  in  no  case  grant 
a  quo  utarranto  information  after 
twenty  years  quiet  possession.  H.  v. 
•/.  Newiing.  Tr.  29  Geo.  8.         310 

3.  Applications  made  within  that  time 
may  be  refused  on  particular  circum- 
stances, ib, 

4.  The  Court  refused  to  grant  an  in- 
formation against  one  who  had  served 
the  office  of  ma^^or  twelve  years  be- 
fore«  when  the  rule  to  shew  cause  was 
obtained  upon  an  atli davit  that  the 
relator  did  not  hclieve  he  had  been 
duly  sworn  io^  and  the  rule  was  op- 
posed by  an  affidavit,  which  did  not 
expressly  allege  that  he  had  been 
duly  sworn,  but  stated*  that  he  ap- 
peared by  the  corporation  books  to 
have  been  sworn  in.  ib, 

5.  Such  an  application  refused  after  14 
years  quiet  possession.  R.  v.  Pike  & 
Prideaux,  Tr.  10  Geo.  1.  311 

0.  Refused  after  eight  years,  though 
applied  for  on^an  affidavit  of  the 
town-clerk  that  the  defendant  bad 
not  taken  tlie  osttlis  of  allegiance,  &c.; 
it  appearing  by  the  corporation 
books  that  he  bad,  and  it  not  being 
a  recent  complaint.  R.  v.  Mayor  of 
HeUeston,Hi  12  Geo.  1.  ib, 

7.  It  is  no  objection  to  an  application 
for  an  information  in  nature  of  a 
quo  warranto  against  a  mayor  for  not 
having  taken  Uie  sacrament  within 
the  proper  time  before  his  election, 
according  to  the  13  Car.  2.  st.  2. 
c.  l.y  that  the  relators  concurred  in 
his  election  «  because  that  defect  is 
^  latent  one,  arising  from  the  omission 
of  an  act  positively  required  by  the 


Legislature.    R.  v.  Smith,  H.  30 
G.3.  Page  b73 

8.  And  the  Court  for  such  an  omission 
will  grant  an  information  at  the 
prayer  of  a  mere  stranger  to  the 
corporation,  because  it  concerns  the 
interest  of  the  whole  kingdom.  R» 
V.  Brown,  E.  29  Geo.  3.   ib.  574,  n. 

9.  An  information  in  nature  of  a  quo 
warranto  lies  against  a  port-reeve  of 
a  borough  and  manor,  who  as  such, 

^is  the  returning  officer  of  the 
borough.    R.  v.  ^etii,  E.  30  Geo.  $. 

590 

10.  If  the  affidavit  in  support  of  the 
rule  for  such  an  information  omit  a 
material  fact  which  is  stated  in  the 
affidavit  filed  on  the  other  side,  the 
latter  affidavit  may  be  read  by  the 
prosecutor  in  support  of  his  rule.  ib» 

11.  In  general  the  title  of  the  electors 
is  not  to  be  brought  in  question  by 
attacking  the  title  of  the  person 
elected  by  them  :  but  this  rule  does 
not  apply  where  tliere  is  no  method 
of  prosecution  by  which  the  title  of 
the  electors  may  be  qucbtioned  in  the 
first  instance.  ib» 

12.  Information  in  nature  of  quo  war- 
ranio  lies  against  a  person  claiming 
to  have  a  right  of  voting  by  virtue 


of  a  burgage  tenement, 
case,  H.  30  Geo.  3. 

R. 

RATE, 
See  Settlement  by  Rate. 


Horsham 
699,  n. 


and 


1.  Fish  are  tithable  by  custom; 
the  proprietors  of  such  tithes  are 
liable  to  be  rated  to  the  relief  of 
the  jH)or.  R.  v.  T.  Carlyon,  Tr. 
29  Geo.  3.  385 

2.  A  person  entitled  to  toll  tin  and 
farm  dues  (which  are  certain  por- 
tions of  the  tin  raised  by  the  adven- 
turers in  the  tin  mines)  is  liable  to 
be  rated  to  the  poor  in  respect 
thereof.  R.  v.  St.  Agnfis,  M.  30 
G.  3.  480 

).  Where  the  Sessions  found  that  the 

master  gunner  at  Seaford  was  the 

occupier  of  the  Battery  House  there, 

3  G  2  whicii 
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which  was  the  property  of  the 
Crown,  and  from  whence  be  was  re- 
moveable  at  pleasure  ;  it  was  held 
that  the/ace  found  of  fab  being  the 
occupier  precluded  any  other  ques- 
tion, and  fixed  his  liabihty  to  be  rated 
to  the  relief  of  the  poor.  R*  v, 
Hurdii,  M.  30  Geo.  3.      Page  497 

4.  Persons  holding  houses  or  lands 
under  the  Crown,  or  under  any  hos- 
pital, if  for  their  oum  separate  bene- 
Jit,  are  liable  to  be  rated.  t^. 

5.  An  exemption  in  a  private  statute  in 
12  Car.  2.  of  lands  given  to  charit- 
able purposes  **  from  all  public  taxes 
**  charges,  and  assessments,  whatso- 
•*  ever,  civil  or  military,  extends  to 
••  the  poor's  rate."  R.  v.  •/•  Scott, 
E.MGeo.3.  602 

RE-ASSURANCE. 
See  ^ssuMfSiT,  No.  3. 

REBELLION. 
See  CoYBNANT,  No.  5, 6. 

RECOGNIZANCE. 

Sm  Costs,  No.  7. 

REGISTRY. 
See  Ship. 

RELIEF. 

See  Settlement bi/    Certificaiej 

No.*  3. 

1.  When  relief  is  granted  to  a  poor 
person,  oniy  such  person,  (and  not 
any  of  the  rest  of  the  family)  is  ob- 
liged to  go  into  the  workhiMise, 
under  the  9  Geo,  1.  c.  7.  t,  4.  R, 
V.  Haigh,  E.  30  Geo.  3.  037 

REFERENCE. 
1.  Hereafter  it  is  recommended  that 
where  the  parties  intend  to  refer  all 
disputes,  the  tenus  of  the  reference 
be  "  of  all  matters  in  difference  be- 
**  tween  the  parties  ;*'  and  when  the 
reference  is  only  intended  to  be 
of  the  matter  in  the  particular  cause, 
it  be  '*  of  all  matters  in  difference 
'<  IB  the  cause.'^  Smith  v.  Muller, 
•  E.  30  G^.  3. 


REMAINDER. 
See  Devise. 

REMOVAL 

1.  A  husbandman,  who  hu  act^^ 
served  in  the  militia,  and  isismet 
may  be  reoioved  to  bis  pbc? '' 
settlement  before  he  becomescteir 
able  to  the  parish  from  vliich  Ik 
removed;  for  by  26  Gco.^cy 
s.  131.  only  those  milhia men.' 
exercise  any  trades,  are  irrenioTra  . 
R.  v.  Gwenop,  H.^Geo.  3. Pel 

2.  But  those  who  are  privileged  aof/ 
are  privileged  etmdo. 

3.  If  two  justices  take  the  ciir' 
tion  of  a  pauper  relative  lo  fc 
tlement,   but  do   not  remote  br 
and  the  pauper  afterwards  di« 
become  insane,  whether  two  otn- 
Justices  may  remove  bis  fa«>  ' 
iti   Qif.^fe.v.   TAe/aAflto' 
EriswelL  Tr.  3D  Geo.  3.       '^' 

REPLEVIN. 

1.  Where  the  defendant  in  wf-  • 
made  cognizance  for  rent  in  i^' 
end  the  jury  found  a  verdict  fortr 
and  damages  to  the  amount  of- 
rent  claimed  in  his  cognu>^ 
without  finding  either  the  aam^ 
the  rent  in  arrearj  or  the  vahtij^ 
cattle  distrained^  and  judgment  f^' 
entered  for  the  damages  assesK<I.  • 
Court  permitted  the  defeodani' 
amend  his  judgment,  and  to  eoief 
judgment  pro  retomo  habendo,  tt^- 
a  writ  of  error  brought  ^^\ 
Morgan,  in  error.     Tr.  29  iki-" 

2.  The  Court  will  not  give  judj*^ 
as  in  case  of  a  non-suit,  in  repi^^^^ 
under  14  G,  2.  c.  17.  JoaefV.Cp- 
cannon^  Tr.  30  Geo.  3.  ^ 

RIVERS. 

1 .  The  Public  are  not  entitled  i(  <^ 
mon  law  to  tow  on  the  banks  of  )>* 
cient navigable  rivers.  BoU^'^^' 
bert,E.^Geo.3.  ^ 

2.  The  right  must  be  Ibooded  eiti^ 
on  statute  or  on  usage.  ^ 
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ROAD. 
'ec  Highway. 

RULES. 

.    Ascertaining  the  boundaries  of  the 

King's  Bench  prison.  E.  30  Geo.  3. 

Page  683 

!.  As  to  the  granting  of  day  rules,    ih. 

684 

L  As  to  marking  the  bail  pieces  nu- 
merically, ib.  660 

L  As  to  notice  of.  trial  in  country 
causes.  t6. 

7.  As  to  indorsing  oh  tlie  writ  the  time 
when  filed.   Tt.  30  G^o.  3.         787 


SACRAMENT. 

See  Quo  Warranto,  No.  7,  8. 

SCIRE  FACIAS. 
See  Bankrupt,  No.  4,  5. 

SEIZURE. 

See  Copyhold,  No.  1,2,  3,  4,  5,  6, 
7,  8. 

SENTENCE. 

See  Ecclesiastical  Court. 

SESSIONS. 
See  Appeal. 

1.  The  parishioners,  as  well  as  the 
overseers,  may  appeal  to  the  Ses- 
sions under  the  43  EL  c.  2.  against 
the  appointment  of  overseers.  /?. 
V.  Forrest^  H.  29  Geo.  3.  B.  R.    38 

2.  The  Sessions  are  not  bound  to  re- 
ceive and  adjourn  the  hearing  of  an 
appeal  against  an  order  of  removal 
at  the  next  Sessions,  if  they  think  the 
appellants  had  sufficient  time  to  be 
prepared  to  try  it,  and  to  give  notice 
to  the  respondents.  R,  v.  Justices 
of  Yorkshire,  North  Riding,  E.  29 
0. 3.  160 

3.  The  justices  are  to  judge  of  the 
reasonableness  of  the  time.  ib. 


4.  If  a  court  of  general  quarter  sessions^ 
next  after  an  order  of  bastardy, 
quash  the  order,  this  Court  will  not 
intend  tliata  court  of  general  sessions 
intervened  ;  and  unless  that  appear, 
the  order  of  Sessions  will  be  cpn* 
firmed.  R.  v.  Chichester,  M.  30  6. 8. 
Page4»e 

0.  If  an  order  of  removal  be  executed 
three  days  before  the  Sessions  in  a 
parish  20  miles  from  the  place 
where  the  Sessions  are  holden,  and 
there  is  no  appeal  to  those  Sessions, 
the  justices  are  not  bound  to  receive 
an  appeal  at  the  following  Sessions. 
R.  v.  Justices  o/ Herefordshire,  M. 
SO  Geo.  3.  604 

SET-OFF. 
See  Agreement,  No.  3. 

1.  In  aa  action  on  a  bond,  the  defend- 
ant must  set  forth  in  the  plea  wh^t 
is  really  due  on  the  bond,  before  he 
is  entitled  to  set  off  any  cross  de- 
mand under  the  %Geo.  2.  r.  24.  s.  6. 
and  such  averment  is  traversable. 
Summons  v.  Knox^  H,  29  Geo.  3.  65 

2.  A  plea  of  set-off  that  the  pUintiff 
was  indebted  to  the  defendant,  at  tfio 
time  of  the  plea  pleaded  is  bad :  it 
should  state  that  he  was  indebted  ai 
the  commencement  ofthe  action,  Evans 
V.  Prosser,  E.  29  Geo.  3.  186 

3.  It  is  no  objection  to  a  plea  of  set- 
off that  the  defendant  has  brought 
an  action  against  the  plaintiff  for  the 
same  sum  in  which  the  plaintiff  has 

""paid    the  amount  of  the  demand 
into  court.  t^. 

4.  If  a  demand  be.  payable  at  mil 
events,  though  at  a  future  day,  it 
may  be  proved  under  a  commission 
of  bankrupt  against  the  debtor,  or 
set  off  against  an  action  brought  by 
liis  assignees :  but  if  it  rest  in  con- 
tingency whether  -it  will  become 
payable  or  not  ;  it  cannot  be  so 
proved  or  set  off  unless  it  be  for^ 
felted  at  law..  Hancock,  v.  Entwistk^ 
M.  30  Geo.  3.  435 

^5.  Therefore  where  an  agreement  was 
made  between  the  bankrupt  and 
the  defendant  that  a  loss  tipon  cot- 
ton, which  the  ktter  had  sustained 
363  by 
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by  means  of  the  former,  should  he 
'  Axed  at  1900/.  and  that  in  satis- 
fiiction  of  that  sum  the  bankrupt 
should  for  four  years  recooinieod 
certain  parcels  of  cotton  to  the  de- 
fendant, which  he  should  purchase 
by  notes  at  three  mouths  date,  the 
clear  produce  on  the  sale  of  which 
the  bankrupt  undertook  shouhi 
amount  to  that  sum,  in  default  of 
which  he  was  to  make  good  thede 
ficiencyi  if  living;  it  was  held  that 
•uch  sum  could  not  be  set  off  by 
the  defendant  against  a  demaud 
made  by  the  assignees  of  the  bank- 
rupr.     '  Pitge  435 

6.  Uutual  credit  may  be  constituted 
though  the  parties  do  not  mean  par- 
ticularly to  trust  each  other;  as  if  a 
bill  of  exchange  accepted  by  A.  get 
into  the  hands  of  B.,  and  B,  buy 
goods  o£  A,  there  is  mutual  credit 
between  A,  and  B,y  which  may  he 
set  off  by  B.,  though  A,  did  nut 
know  when  he  let  B.  have  the*  goods 
that  such  bill  was  in  his  hands. 
Uankey  v.  Smith,    E.  29  Geo.    3. 

L07,  ». 

SETTLEMENT. 

See  Emakcipation.     Evidence,  No. 
16, 17,  18.,    Removal. 
By  Apprenticeship. 

1.  An  indenture  ofa  parish  apprentice 
assented  to  by  two  j  ustices  separate/!/ 
18  void,  and  ^ives  no  settlement. 
E.w.Hamtail  Ridware,  TV.  29  G.  3. 

3«0 

2.  Service  under  indentures  of  appren- 
ticeship, not  stamped,  gives  no  set- 
tlement. R.  V.  Edgeworth,  Tr,  29 
Geo.  3.  353 

3.  But  where  tlie  apprentice  cove- 
nanted in  the  indentures  to  provide 
for  himself  meat,  drink,  lodging, 
and  physic  in  sickness,  during  the 
term,  for  which  benefit  to  the  master 
no  additional  duty  was  paid  under 

'  the  8  Ann.  c.  9*  s,  46.  the  inden- 
tures were  never theieas  held  good, 
and  a  settlement  was  gained  under 
them;    it    not  appearing  whether 

.  certain  weekly  payments,  which  the 
master  covenanted  to  make  to  the 


apprentice  during  fbe  term,  uere 
not  an  equivalent.  R,  \.  Walton  vk 
Le  Dale,  11,  30  Geo.  3.  Puge  5)3 
.  Where  a  master,  after  giving  his  ap 
prentice  leave  to  get  aiiotfaeriiu>ttr, 
rtcommended  him  to  go  to  a  p^im- 
iar person  in  the  same  business,  aod 
make  an  agreement  with  him^riu 
own  good,  which  he  accordinsh  <iid, 
and  served  liis  second  master  \vu 
months  before  his  iodeotures  were 
given  up  to  him  by  his  first  nubt^r, 
such  service  with  the  secoud  ma«t'r 
gained  a  settlement.  /?.  v.  UJy 
Trinity  in  the  MinorUs^  E.  30  Gfo.o. 

.  Mere  knowledge  of  the  master  of  tb 
apprentice  serving  another  perMm, 
without  a  consent  to  the  particohr 
individual,  is  not  sufficient.  Ut, 


-Br  Certificate. 


.  A  certificate  person  cannot  be  re- 
moved under  8  &  9  IF.  3.  r.30.  riil 
he  is  aclua/fy  chargeable.  i2.v.  S/. 
Mary  Westport,  IL'29  Geo, 3.        44 

!.  Therefore'  a  prcbabiliiy  that  one  of 
the  certificated  persons  residing  t«>- 
gether  in  one  »mily  will  becmsf 
chargeable  (as  if  a  female  be  prej;- 
nant  with  a  bastard)  i:9  no  cause  for 
removing  them.  ii. 

L  W  here  relief  was  given  to  a  son  and 
grandson,  living  in  a  separate  houie 
from  the  father,  it  was  held  to  be  do 
ground  to  remove  him  aiKhhis  otber 
children  living  with  him  :  but  that 
part  of  the  family  only  which  n^ 
c  h argea ble  was  remo veable«         i^. 

.  A  certificate,  promising  to  receire 
the  paupers  when  requested^  neaos 
only  when  they  shall  be  legally  re- 
quested, namely,  by  two'justifes 
when  the  paupers  become  char^ 
able.  t^. 

.  If  it  meant  to  receive  them  before 
they  became  chargeable,  it  would  be 
void  under  the  8  &  9  W.  3.  c.  30. ; 
for  a  certificate  is  only  binding  vheo 
it  is  conformable  to  that  statnte.  ^. 

.  If  a  person,  formerly  settled  at  J., 
receive  a  certificate  m>m  that  parish 
wliile  living  on  his  own  estate  at  E, 
the  certificate  is  discharged  by  his 

sab* 


INDEX  TO  THE  PRINCIPAL  MATTEBS; 


8S7 


subsequent  residence  on  bis  estate  at 
B.  R.  V.  UftoK,  E. »  G,  3.  Pa.  251 
7.  The  parish  of  ^.  con  listed  of  several 
hunt  loth,  having  separate  church- 
wardens and  overseer* ;  and  a  certi- 
ficate having  been  granted  by  some 
of  them,  de!>cnbin<;  them>elve!»  as 
oDicers  of  tke  parish  ai  lartie^  v\  i- 
dence  was  admitted  to  shew  thai 
the\  were  the  oHicers  of  the  hamkt 
in  which  the  p:«uper  was  settled 
R.  V.  Sambom,  E.  30  Geo.  3.     GOU 

By  Estate. 


1.' A  husband  may  gain  a  settlomenl 

by  residing  on  an  estate  vested  in 

trustees  for  the  separate  use  of  his 

wife.  R  V.  OJ^hurch,  U,  29  6>o.  3. 

Pa^eWA 

2.  An  equitabU  estate  will  confer  a  set 
tiemcnt.  117 

3.  A  conveyance  from  a  father  to  Iil^ 
son  in  consiti.  rati(»n  of  natural  iove 
and  aX  ertton  and  f  lu/.  is  not  a  pur- 
cha>e  VI  It  bin  the  stal.  9  Geo  I.e.  T. 
and  a  residence  upon  it  will  give  a 
settleiuenl.  R.v.L/jton.ErlbGeo  S. 

261 

4.  Purcliase  in  that  statute  means  f<»r  :. 
**|>ecun»ary  cfiusideratiun."  ib 

6.  Where  the  consideration  expressed 
in  th©  deed  of  conveyance  was  2H/. 
under  which  the  pnuper  claimed  his 
settlement,  puroi  evntcuce  was  ad- 
mitted to  pr<ive  that  SO/,  was  the 
real  con di dictation.  R.  v.  Scammou 
</(w,ilsi.34i6Vo.  3.  4?4 

0.  The  mortga^'cc  of  several  houses, 
after  recovering  possession  in  eject- 
ment, permitted  the  mortgagor  to 
inhdbit  oiia  of  themyor  a  particular 
purpose;  the  latter  gained  no  settle- 
ment b\  such  residence :  for  he  was 
not  in  possession  as  mortgagor.  R. 
v.Cathertngton,  Pr.liOGt^o.Z.   771 

By  HittiNo  AND  Service. 

1.  The  servant,  having  been  hired  for 
and  served  1  i  months  jfor  10  guineas, 
was  t<;!d  by^his  master  at  the  ex- 
piration of  *that  time  that  "  he 
''raii^ht  stay  on  an  end/'  without 
mentioning  the  wages,  to  whi  tm 
servant  assented  ;  tbe  second  agree  ^ 


ment  was  held  to  be  a  general  hiring, 
and  tbe  party  serving  a  year  under 
it  gained  a  settlement.  J?,  v.  Mac- 
clesfitld;H.  20  Geo,  3.         Page  76 

2.  A  hiring  three  days  after  3/icAaf /mot 
till  the  Mivhaeffnas  following  in 
Leap-year,  together  with  a  service 
till  the  day  after  MichaefmaS'day, 
makin/i;  3G5  days  will  not  give  a 
settlement.  J?,  v.  Ackley,  £.21^  G.  3. 

250 

3.  If  a  servant  be  unmarried  at  the 
lime  when  he  is  hired  for  a  year, 
he  gains  his  settlement  by  a  year's 
service,  though  he  marry  before  tbe 
service  commences.  R.  v.  Aitendakp 
Tr,  29  Geo.  3.  382 ;  &  jR.  v.  Stan^ 
nington.  iHS 

4.  The  pauper  came  to  an  inn  at  the 
request  of  the  waiter  (who  was  ill) 
to  help  him,  and  continued  there 
boarding  and  lodging  for  19  months  ; 
and  the  waiter  went  away  in  13 
months  ;  after  which  the  pauper 
continued  to  serve  in  the  tame 
manner  that  he  had  done  before, 
without  making  any  agreement  at 
ad  with  the  master,  though  the  mas- 
ter knew  of  his  being  in  tbe  service 
the  second  day  :  It  was  held  that  he 
did  not  gain  a  settlement  by  such 
service,  because  there  was  no  hiring 
for  a  year,  either  express  or  impli- 
ed. He  could  only  be  considered 
as  the  servant  of  the  master  for  tbe 
la^t  six  months.  R.  v.  Si*  Matthew 
Ipswich,  M,  30  G.  3.  44d 

.  A  servant,  who  was  ill-treated,  and 
turned  out  of  doors  by  iiis  master  * 
three  days  before  the  end  of  the 
year,  and  who  refused  (on  his  mas- 
ter's request  the  next  day)  to  return 
into  the  service  ilid  not  gain  a  set'* 
tlement  by  bis  service  though  his 
master  paid  him  his  wages  for  the 
whole  year.  jR.  v.  Graniham,  Tr» 
30  Geo.  8.  754 

By  Office. 

.  If  a  churchyard  lie  in  two  parishes, 
tbe  sexton  may  gain  a  settle  ment  in 
the  one  in  which  he  resides,  mthough 
no  part  of  the  church  lie  witbin 
that  pariah.  R.  v.  lAverpooiy  H, 
»Oeo.9.  119 

3  G4 
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-Bt  Rate. 


1.  Whether  the  landlord  or  tenant  be 
rated  to  the  land-tax,  (both  names 
being  in  the  mte,)  U  a  question  of 
fact  to  be  found  b}r  Ibe  justices  at 
Sessions;  and  if  they  state  it  as  a 
fiict,  this  Court  in  precluded  from 
considering  whether  tliey  hare  dra^n 
a  right  conclusion,  though  they  state 
all  the  other  circumstance:^  of  the 
case.    R.  v.  Folkstoue,  M.  30  G.  8, 

Page  505 

2.  The  pauper  being  duty  rated  and 
having  absconded,  his  landlord  de- 
sired the  collectors  to  levy  a  distress  | 
on  his  goods,  lest  he  the  landlord) 
should  lose  the  money ;  in  consequence 
of  which  they  went  to  the  house 
where  the  pauper's  daughter  said  a 
friendof  her  father  would  ussist  them; 
they  then  went  to  this  friend,  who 
gave  a  guinea  to  the  collectors,  who 
thereaui  received  the  tux ;  this  was 
held  payment  of  the  rate  by  Che 
pauper.  R.  v.  Brid^rwaterj  H, 
aO  Geo.  3.  550 
—  By  taking  a  Tenkment. 

1.  Renting  a  dairy  will  ^ive  a  settle^ 
ment.  R.  v.  Fiddklnnthide,  Tr. 
90  Geo.  9.  772 

2.  So  will  a  rabbit-warren,  though  the 
paity  taking  it  have  no  interest  in 
the  roil,  except  that  of  entering  upon 
the  warren  to  kill  rabbits.  i^. 

SHERIFF. 

See  Practice,  No.  12. 

!•  Whether  a  sheriff,  who  sells-  a 
term  in  possession  of  the  debtor  un- 
der 9ifi.fa.  may  not  put  the  vendee 
in  possession.  *  Qu^  Taylor  v.  ( 'o/f , 
£.  2U  Geo.  3.  205.  208 

2.  Where  a  tenant  is  in  possession  and 
the  execution  is  against  the  landlord 
whose  term  is  to  be  sold,  the  sheriff 
cannot  turn  the  tenant  out  of  pos- 
session,   litmb.  2118 

SHIP. 

See  LiO'iT-uousE  '  ti/ief. 

1 .  Au  absolute  bill  of  sale  of  a  ship  then 
ut  sja  is  void  by  28  Geo.  3,  c.  60. 
6.  1 7.  unless  the  certificate  of  the  re- 


gistry be  recited  therein.  RoSeHtmf, 
Uibbert,3U  30  Gto.  a.      Psfe^ 

2.  Although  the  vendee  give  at  the 
same  time  an  uDdertakii^  tomtort 
the  ship  on  a  future  day  on  piyafiB: 
of  a  certain  sum  advanced  t^fiiffic: 
the  credit  of  lhi»  security.  i^. 

8.  And,  though  t he  vendee  had  also  tlf 
grand  bill  of  sale,  and  had  tak«&po^ 
session  of  tlie  ship  immediatehr  » 
her  arrival,  it  was  held  that  hecniij 
not  retain  the  ship,  as  having  a  Ika 
on  her,  against  the  assignees  of  tke 
vendor,  wbo  became  a  bankmpt  jI- 
ter  this  transfer  of  the  ship.        i^. 

SMUGGLING, 

See  iMsunANCE,  No.l,  2. 

1.  An  action  cannot  be  maintained  !yv 
several  partners  for  goods  sold  bi 
one  of  them  living  in  Gmemsef,  sfri 
packed  bv  him  in  a  particular  ivii- 
ner  for  the  purpose  of  smu^io^; 
though  tlie  other  partners,  vho  re- 
sided in  EngloMd,  knew  aotkiDg  cf 
the  sale :  for  it  is  a  <M>ntract  b}  sub- 
jects of  this  country  made  in  coDtn« 
ventiou  of  the  laws :  and  this  caif 
must  be  considered  in  the  same  lif:ht 
as  if  all  the  partners  resided  in  £*;• 
land.  BigfTs  and  others  v.  Lss- 
raice.  M.  30  G.  3.  ^^^ 


SOLDIERS. 
See  RciioT4L,  No.  1. 

SOLVIT  ad  Diem. 
See  AcitEEMEXT,  No.  3. 

SPIRITUAL   COURT. 
See  Prouibition,  No.  1,2. 
SPIRITUOUS   LIQUORS. 
See  Licenses. 

STAMPS. 

1.  A  broker,  when  he  bought  goods  for 
his  principal,  agreed  for  y  per  eat* 
\  to  indemnify  him  from  any  ioa^  ®o 
-  the  re* sale;  it  was  held  that  tki:> 
.  agreement  if  reduced  to  writiii(giKcd 

not 
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not  be  stamped,  under  the  23  Geo.  8. 
<r.  58 ;  it  being  a  contract  relating  to 
the  sale  o/goodt,  which  by  the  4th 
section  of  that  statute  is  exempted. 
Vurru,  V.  Edensor,  H.  80  G.  3. 
Page  524 

STIPENDIARY  CURATE. 
See  MANDA.M OS,  No.  3, 4, 5. 

STOCK   JOBBING 
See  Assumpsit,  No.  4,  6, 6. 
STATUTES  CITED  or   commented 

UFOV. 

See  Limitations,  Statute  of. 

Henry  III. 
20.  c.  4.  fSt.  tfMertanJ.  Waste.  446 
Edward  L  . 

0.  c.  1.  (Stat,  of  Gloucester).    Costs. 

452 
13.  c.  46.  fWestnunstery.  Waste  446 

Henry  VI. 

8.  c.  10.  Outlawry. 
8.  c.  12.  9.  %  Amendment. 
23.  c.  IQ.  Fees. 

Henry  VHI. 

6.  c.  4.  Outlawry.  501 

33.  c.  1.  False  tokens.  99 

32.  c.  34.  Grantees.  Reversions.    323 


17.  c.  7.  s.  8.  Replevin.   '  >flgf#  360 
22&23.  c.  9.  Costs.  138 

William  and  Mary. 

4  &  6.  r.  22.  Outlawry.  501 

6.  ell.  «•  2,  3.    Costs.    Attachment* 

1^12 
8  &  9.  o  30.  Certificates.  44 

Anns. 

7.  c.  12.  Ambassadors.  Servants.  80 

8.  c.  9.  i.  45,    Indentures.    Stamps. 

516 

George  I. 

9.  c.  7.  #.  4.  Poor.  M^brity.         5M 

637 

>.  8.     Appeal   to   Sessions* 

150.504 

s.  6.  Purchase.  251 

c.  29.  Feme  Covert.    Copyhold. 

162 
11.  c.  4.  s.  2.  Corporation.  352 


501 
350 
417 


Elizabeth. 

8.  c.  1.  s.  2.  Costs. 
18.  c.  3.  Appeal.  Sessions. 


18.  c.  5.  Penal  Action. 

31.  c.  4.  Outlawry. 

43.  c.  2.  «.  6.  Overseers. 

s.  5.  Parish  appreutices.  107.  380 

—  c.  6.  Costs.  87 


511 

Bastardy. 
496 
362 
501 
38 


2.  e 
2.  c. 
5.C. 

7.  c. 

8.  c. 

9.  c. 
12.  c. 
14.  c. 
19.  c. 

22.  c. 

23.  c. 
—  c. 
26.  c. 
30.  c. 
32.  c 


James  I. 

21.  c.  4. 1.  2.  Penal  action.  302 

—  c.  16.  Limitations.  172,  3 

_  c.  19.  Bankrupts.  3ia  618 

Charles  IL' 

13  &  14.  c.  12.  s.  2.  Appeal.  Sessions. 

496.504 
Division  of  pa 
rishes. 


Georoe  II. 

22.  Set-off.  68 

24.  Bribery.  5 

30.  Setoff.  507 

8.  Stock-jobbing.  418 

24.  Set-off.     Bond.  05 

38.  Bribery.  6 

36.  Copy-rigbt.  509 
17.  Judgment  of  non-suit.  l;66l 

37.  Re-assurance.  266 
44.  Soldiers  exercising  trades. 

135> 
27.  Westminster  JvLri9diciion.4&2 

33.  Middlesex  Jurisdiction,  tf. 
.  28.  Licenses.  508 

.  24.  False  pretences.  98 

28.  Fees.  417 


Georoe  III. 


i560 
448 


5.  c.  46.  Licenses. 

13.  c.  68.  s.  5.  Penalty. 

14.  c.  48.  Wagers.  Insurance 
-r  c.  78.  s.  41.  Party-wall. 

—  c.  79.  Interest.  Colonies. 

16.  c.  5.  America, 

17.  c.  26.  s.  2.  Annuity  Act  908. 554 

—  c.  106.  Appeal.  770 
19.  r.  67.  Prize.                     840. 344 

^    20.  e.  36.  Apprentices,  523 

746  23.c.58.AgreemenU.  Stamps.    624 

28.  c.  70 


458 
426 
477 
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Computatioii. 

P4ige623 

14.  tf.  6.  Soldiers  exercising  trades.  134 

25.  c.  27.  Appreotices.  623 

—  c.  51.  Post-horse  act.  00.  72.   519. 

M.  c.  M.  «•  17.    lUgisiry  of  ships. 

406 
^mm  c.  107.  #.  131  •    BCilitiaomcn  exer- 
cising trades.  134 
27.  c.  26.     Post-tefie  act.     632.  637 
».€.».    Wool.    Trial.             01} 

SUNDAY. 
5«r  Pkactics,  No*  42. 

SUPERSEDEAS. 

SfV  PHAf^TXCE,  No.  25. 

T. 

TAXES. 

5«e   FosT-Ho&sB   Act.     Preroga- 
TiVE.    Rate,  No.  6. 

TENANT. 

St€  Landlord  and  Tenant. 


TENDER. 

1*  A  tender  of  bank  notes  is  good,  un- 
less speeyally  objeoted  to  on  that  ac- 
«»unt  at  the  time*  Wright  v.  Heed, 
li.V>Gw.9.  534 

9.  If  A.  B.  and  C.  have  a  joint  de- 
mand, and  C.  kasa  separate  demand 
on  J9.,  and  D.  offer  ji.  to  pay  hi« 
both  the  debts,  which  A.  refuses 
vrithout  Directing  to  the  form  of  the 
tinider,  on  account  of  his  being  en- 
titled only  to  the  joint  demand,  D. 
may  plead  this  tender  In  bar  of  an 
action  on  the  joint  demand,  and 
Qhouid  state  it  as  a  tender  to  A,  B. 
9nd  C.  Pauglas  v.  Pairkky  Tr.  30 
C^o.3.  683 

TIME. 

I.  WbtttGoap^tation'of  timeis  to  be- 
yiade  from  an  act  done,  the  day  on* 
Hrhifibthe  act  is  done  is  to  be  incln. 
4ed  in  the  nnkoning.    €Jmiie  v 
Burditi,  jr.  30  Gea.  d. 


2.  Therefore,  when  tbe  hiw  reqtoTfc 
that  a  montfa^  notice  of  an  adioi 
be  given,  the  BoDth  begins  with  (b 
day  on  « btch  Uie  notice  is  senre^. 

TIN. 
See  Rate  No.  2. 

tiTHES. 

See  Rate  No.  I. 

TOWING. 
See  Rivers. 

TOWNSHIP. 
Set  Parish. 

TRANSITU. 
See  Consignor.  « 

TRESPASS. 

See  Pleading,  No.  2.  5,  6.  10,  11, 
12,13.  '  ' 

A  person  may  justify  hunting  fox£> 
over,  the  grounds  of  auolber,  because 
they  are  noisome  animalb.  Mckolcs 
V.  Badger,  37  &  3»  EL  C.  B.  «.  a . 

TRIAL. 

1.  When  a  plaintiff  lips  carried  a  record 
down  for  trial  once,  tbe  Court  will 
not  give  judgment  as  in  case  of 
non-suit  for  not  carrying  it  down  i 
second  time,  even  tlio'  it  be  niadc  a 
remanet  tbe  first  lime,  Mtwimrtt  t. 
Lmgley^  H.  29  Geo,  3.  1 

2.  The  meaning  of  the  74lh  section  of 
28  G.  3.C.  38.  s.  31.  (relative  to«. 
porting  wool)  which  enacts  that  any 
uiformation  upon  it  shall  be  tiied  b^ 
a  jury,  to  be  summoned  out  o/motker 
couiUy  than  that  where  the  fact  was 
committed,  is  that  >^  trial  shall  ke 
hadin  another  county :  and  uodfrtfae 
31st  section  the  court  out  of  which 
the  record  issues  is  togiTc  judgment; 
and  not  the  court  of  Nisi  Frius, 
where  it  is  tried.  JDyer  v.  Urns- 
worth,  E.  30  Geo.  3.  611 

3.  Where 
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3.  Where  short  notice  of  trial  is  to  he 
accepted  in  country  causes,  such  no- 
tice shall  be  given  at  least  four  days 
before  the  commission  day,  one  da) 
exclusive,  and  the  other  inclusive. 
Reg.  Gen.  E.  30  G.  3.        Page  UCO 

TRINITY   HOUSE. 
See  Light-House  Duties. 

TROVER, 

See  Bankrupt,  No.  I*  Consignor. 
Ship,  No.  3. 

V. 

VARIANCE. 
See  Pleading,  No.  25. 

1 .  A  corrupt  agpoemeut  for  the  forbear, 
ance  of  nioucy  till  one  or  the  other 
of  two  daysy  at  the  option  of  the 
borrower,  must  be  pleaded  according 
to  Ihe  fact  in  the  alternative ;  and  if 
it  be  stated  as  an  absolute  forbear- 
auce  till  one  of  those  days,  the  evi- 
dence will  not  support  the  pica. 
Taie  v.  Wellings,  H.  30  Geo.  3.  591 

2.  Plaintiff  covenanted  to  build  two 
houses  for  500/.  by  a  certain  day,  and 
averred  in  an  action  of  covenant  for 
the  money,  that  the  houses  were 
built  iu*  the  time ;  evidence  that  the 
time  had  been  enlarged  by  parol 
agreement,  and  the  houses  finislMd 
within  the  enlarged  time,  will  not 
support  the  declaration.  Uttkr  v. 
Holland,  E.  30  G.  3.  500 

VENDOR. 
See  Consignor. 

VENUE. 
See  Attorney,  No.  3. 

1*  In  an  action  for  a  libel,  the  Court 
will  change  the  venue  into  a  county 
in  which  it  was  both  written  and 
published.  Freemm  v.  NorriSf  E. 
29  Geo.  3.  306 

2.  So  if  written  here,  and  sent  hy^  letter 
out  of  the  kingdom,  it  ma^  be 
changed  to  the  county  where  written. 


Metcaff  V.  Markkam,  E.  30  G.  3. 

Page  06^ 

j.  The  venue  in  the  margin  may  assist, 

but  cannot,  hurt  the  plaintiff.     MeU 

lor  v.  Barber,  Tr.  30  Ceo.  3.     387 

4.  Where  in  debt  on  bond  bv  an  admi- 
nistrator the  declaration  alleged  that 
administration  was  granted  by  the 
Bishop  of  Litchfield  and  Coventry, 
and  the  venue  in  the  margin  was  laid 
in  London,  but  the  bond  was  stated 
to  be  made  at  Derby,  which  is  within 
the  diocese,  the  Court  on  a  general 

^  demurrer  held  that  to  be  sumcient, 
'  and    that    the    bad  venue  in  the^ 
margin  was  cured  by  the  statute  of^ 
jeofails.  387 

5.  An  affidavit  to  change  the  venue 
from  A.  to  B.  must  state  that  the 
cause  of  action  arose  in  B.  and  not  in 
A.  or  elsewhere  out  ot  fi,  Allen  v. 
Griffiths,  M.  30  Geo.  3.  405 

VERDICT. 

5fe  Amendment,  No.  1.  3. 

I.  If  the  jury  find  a  verdict  for  the 
plaintiff  with  one  penalty,  general, 
ly,  in  a  penal  action,  and  the  plain- 
tiff apply  it  to  one  count,  he  can- 
not afterwards  apply  it  to  another,  • 
thougii  the  former  l>e  bad  in  poiotof 
law,  and  though  the  evidence  would 
have  warranted  the  verdict  on  any 
other  count.  Holloway  q.  i.  v.  Ben-' 
net,  M.  30  Geo.  3.  448 

VIDELICET, 

See  Pleading,  No.  25. 

I.  Where  any  thing  is  pleaded  uader  a 
videlicet,  the  party  is  not  concluded 
by  it ;  secus,  where  there  is  do  vide- 
licet. Symmonds  v.  Knox,  If.  99. 
O.3. 

U. 
USAGE. 

'1.  Where  the  words  of  a  charter  are 
doubtful,  they  may  be  explained 
by  usage,  Blankleu  v.  Winstanley, 
E.  29  Geo.  3.  286.208.292 

8  And 


8» 
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And  Gape  v.  Handley,  Wt,  17  G,  3. 
Page2eS,n. 

USURY. 
See  ThtADiiltG,  No.  18. 

1'.  The  Stat.  14  Geo.  3.  c,  79.  relates 
solely  to  securities  on  land  in  Ireland 

.^  and  the  Colonies.  And  therefore 
where  A,  contracted  with  B.  for  the 
sale  of  an  estate  in  the  West  /fA>jr, 
and  it  was  agreed  that  part  orifae 
purchase  money  should  remain  secu- 
red by  the  bond  of  B.  and  C,  and 
that  bond  was  afterwards  cancelled^ 
and  another  executed  in  England,  by 
B.  and  D.,  reserving  61.  per  ceni.  in- 
terest»  (in  the  same  mannef  as  the  for- 
mer one,)  such  contract  was  held  to 
be  usurious.  Dewar  v.  Span^  M. 
MGeo.S.  425 

9.  The  loan  of  money  produced  by  the 
sale  t>f  stock,  on  an  agreement  that 
the  borrower  shall  replace  this  stock 
on  a  certain  day  or  repa^  the  money 
on  a  subsequent  day,  with  such  in- 
terest in  the  mean  timo  as  the  stock 
itself  would  have  produced,  is  not 
usurious,  tho*  the  interest  exceed  5/. 
per  cent^y  unless  the  transaction  be 
colourable,  and  a  mere  device  to 
obtain  more  than  legal  interest. 
Tate  v.  WetUnge,  H.  90  Geo.  3. 531 

!•  A  wager  that  A*  had  purchased  a 
waggon  of  B.  is  not  vmd  at  com- 
mon law,  nor  prohibited  by  stat. 
14  G.  8.  c.  48. ;  and  an  action  may 
be  maintained  upon  it.  G^od  v.  El- 
liot, Tr.  30  Geo.  3.  693 

S«  In  general,  a  wager  is  legal,  if  it  be 
not  an  incitement  to  a  breach  of  the 
peace  or  to  immorality,  or  if  it  do 
not  affect  the  feelings  or  interest  of 
a  third  person,  or  expose  him  to  ri- 
dicule, or  libel  him,  or  if  it  be  not 
against  sound  policy*  ib. 

WALES, 
See  CcKTtoRAfti. 


WARRANTY.  1 

See  I21SURANCE,  No.  3. 

WASTE- 

See  Etidencr,  No.  2.  Manor. 

WEST   INDIES. 
5tfe  Usury,  No.  1. 

WESTMINSTER    JURISDICTION 

See  Jurisdiction,  No.  7,  8. 

1 .  Whether  Westminster  be  a  city  within 

the  26  Geo.  2.  c.  28.  relating  to  tbt 

granting  of  licenses.     Qa.  f  R,  >. 

l}own8,H.dOGeo.3.  Pa. 569. 571-2 

WILL. 

See  CoPTiioLD,  No.  *  IL  Detisi. 
Probate. 

1.  Or  construed  and  in  a  surrrodfr. 
Wru^hi  V.  Kempy  M,  30  Geo.Z,  471 

WITNESS. 

1.  In  general  a  person  is  a  competent 
witness,  unless   he    be    interested  n 

the  event  of  the  suit.  Bent  v.  BakfTt 
in  error.    H.  29  Geo.  3.  27 

And  unless  the  verdict  can  be  given  io 
evidence  by  him  in  another  suit 
Bell  V.  Harwood  Tr.  2JI  Geo.  3, 

2.  Therefore  one  underwriter  may  be  3 
witness  for  another  in  an  actioo  ou  i 
policy  subscribed  by  both.  -7 

3.  And  if  he  has  engaged  to  cootribut' 
to  the  defendant's  costs,  and  has  aii 
action  depending  against  himself  on 
the  same  policy,  and  has  joined  as  a 
plaintiff  in  a  bill  in  equity  foradb- 
covery,  he  may  be  made  a  competent 
witness  by  the  defendant's  rtltzsht^ 
him  from  any  contributions  to  the 
costs  in  law  or  in  equity,  and  by  an 
offer  by  Jbimself  and  the  defendant  to 

i  pay  the  costs  in  equity,  and  dismiss 
the  bill  as  to  tliem.  f^. 

4.  In  some  cases  even  an  interested  per- 
son is  a  competent  witness  from  ne« 
cessity,  as  where  the  interest  arises 
after  a  plaintiff  or  a  defendant  has 
an  interest  in  his  testimony.        i^* 
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K  In  covcuaiit  for  renttipon  a  lease  by 
ji»  to  B.,  the  point  in  issue  was  whe- 
ther C  (whose  title  both  admitted) 
demised  first  to  J.  or  to  another  per- 
son; C  is  a  competent  witness  to  prove 
the  point  in  issue ;  for  the  verdict 
cannot  be  given  in  evidence  in  any  ac- 
tion which  may  afterward)  be  brought 
either  by  or  against  htm.  Beli  y, 
Hartvood,  Tr.  20  Geo.  8.  Page  30& 

6.  But  if  two  persons  are  contending  for 
the  possession,  who  are  to  pay  rent  in 
different  rights,  there  the  landlord 
could  Dot  be  admitted  a  witness  to 
prove  the  demise  in  the  ejectment, 
Per  BuUer,  J.  .  t^, 

7.  A  witness  may  refresh. his  memory 
by  anif  book  or  paper,  if  he  can  af- 
terwards swear  to  the  fact  from  his 
own  recollection :  but  if  he  cannot 
swear  to  the  fact  from  recollection 
any  fiuther  than  as  finding  it  entered 


in  a  book  or  paper,  the  or^gwof  book 

or  paper  must  be  produced,    lloe 

d.  Chnrck  v.  Perkms,  Tr.  30  G.  3. 

P«g«  149 

WOOL. 

See  Jurisdiction,  No.  0,  10. 

1.  It  is  an  ofience  within  the  staL 
28  Gfo.  3.  c.  38.  s.  31.  to  press  to* 
gether  yam  made  of  wool ;  and  a 
declaration  or  information  on  this 
act  need  not  aver  that  ii  was  msudk 
a  ttateasmighi  be  reduced  to  mid  used 
as  wool  ogam.  Dyer  v.  Hamswortk, 
E.  30  €^.  3.  611 

2.  Semb.  Such  averment  is  only  neces* 
sary  in  the  case  of  a  prosecution  for 
**  pretended  numufiiciures."  ib. 

WORDS. 

See  DsviSE.     Issue.    Ok,    Pubuc. 
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